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VOL.  XXII. 


SCHEDULE 

showing  the  original  volomeB  of  reports  in  whiefa  the 
cases  herein  selected  and  re-reported  may  be  foand, 
and  the  pages  of  this  Yolome  devoted  to  eacbvitate. 

Tbxab  RspoRTB.    •.•...    .VoLTSw  17-91 

VKBMOirr  Repobt VoL  62.  0^185 

Wabhxnoton  Reports VoL  L  18^174 

Abkanbab  Reports Vol.  68.  176-233 

Calh-ornia  Rbports Vols.  87,  88b       884-344 

Houston's  Delaware  Reports    .    .  VoL  0.  845-872 

Colorado  Reports VoL  Iflw  873-448 

Gborgl^  Reports VoL  80.  444-503 

Illinois  Reports VoL  183.  504-564 

Indiana  Rbfobts Vols.  128|  IfT.   565-672 

MiomoAM  Reports Vol.  84.  673-715 

Minnesota  Rbpobtb VcL  4&  716-752 

MissouBX  Reports VoL  101  753-802 

New  Yobx  Repobts Vol  126.  803-862 

NoBVH  Cabouna  Repobts  ....  VoL  lOV*  86^-824 


SCHEDULE 


SHOwmo  m  what  volumes  of  this  series  the  oases 

REPORTED  m  THE   SEVERAL  VOLUMES  OP  OFPIOLAL 
REPORTS  MAY  BE   FOUND. 


Mate  leporti  «ra  tn  paienfbeBes,  and  the  numben  of  thla  wriM  In  Ixdd-fttced  figum. 


Alabama.  —  (83)  8;  (84)  6;  (86)  7;  (86)  11;  (87)  13;  (88)  16;  (80)  la 
Arkansas.  —  (48)  8;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  88. 
CALnroRNiA.  —  (72)  1;  (73)  2;  (74)  6;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  18;  (80) 

18;  (81)  16;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  81;  (87.  88)  88. 
COLOEADO.  —  (10)  8;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  88. 
CoNNitOTicUT.--(54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (69)  81. 
Delawakk.  —(5  Houst.)  1;  (6  Houst.)  22. 
Florida.  —(22)  1;  (23)  11;  (24)  12. 
Gboroia.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  80; 

(85)  81;  (86)  88. 
Illinois.— (121)  8;  (122)  8;  (123)  5;  (124)  7;  (125)  8;  (126)  9;  (127)  Ui 

(128)  15;  (129)  16;  (130)  17;  (131)  19;  (132)  82. 
INDLINA.  —(112)  8;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

18;  (120, 121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  2J;  (126, 127)22. 
Iowa.  —(72)  8;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  80. 
Kansas.  —  (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  8L 
Kkntuoky.  —(83,  84)  4;  (86)  7;  (86)  9;  (87)  18;  (88)  81. 
Louisiana.  — (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17)  (42  La. 

Ann.)  81. 
Maine.  —(79)  1;  (80)  6;  (81)  10;  (82)  17. 
Maryland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  80. 
MASSACHUSBrra.— (145)  1;   (146)  4;  (147)  9;   (148)12;   (149)  14|  (180)  16| 

(151)  21. 
Michigan.  -  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  76) 

18;  (70)  14;  (71.  76)  16;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  80; 

(81,  82,  83)  21;  (84)  22. 
MiNNBSOTA.— (36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (4S)  19; 

(44)  20;  (45)  22. 
Mbsissippi.  — (66)  7;  (66)  14;  (67)  19. 
Missouri.  — (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)14,  (99)  17; 

(100)  18;  (101)  20;  (102)  28. 
MoNTAHA.— (9)ia 

Nbbraska.  —  (22)  3;  (23,  24)  8;  (26)  18;  (26)  18;  (27)  8a 
Nbvada.  —  (19)  3;  (20)  19. 
N»w  Hampshire.  —  (64)  10;  (62)  13. 
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8  Schedule. 

Viw  JmxBXT.  —  (4S  H.  J.  Eq.)  8;  (44  N.  J.  Eq.)  6;  (60  N.  J.  L.)  7;  (61 

M.  J.  L.)  46  N.  J.  Bq.)  14;  (46  N.  J.  Eq.;  62  N.  J.  L.)  19. 
Niw  TOBK.  —  (107)  1;  (108)  8;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10| 

(114)  U;  (116)  18;  (116,  117)  16;  (118,  119)  16;  (120)  17;  (181)  18;  (122) 

10;  (123)  80;  (124,  126)  81;  (126)  88. 
HOBTH  OABOuarA.  —  (97,  98)  8;  (99, 100)  6;  (101)  0;  (102)  11;  (1(»)  14;  (104) 

17}  (106)  18;  (106)  10;  (107)  88. 
Omo.  —  (46  Ohio  St.)  4;  (46  Ohio  St.)  16;  (47  Ohio  St.)  81. 
Orkooit.  ~(16)  8;  (16)  8;  (17)  11;  (18)  17;  (19)  8a 
PBin«STLVA:flA.  — (116.  116,  117  Pa.  St.)  8;  (118,  119  Pa.  81)4;  (120,  121 

Pa.  St)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (126  Pa.  St.)  11;  (126 

Pa.  St)  18;  (127  Pa.  St)  14;  (128,  129  Pa.  St)  16;  (130,  131  Pa.  St)  17; 

(132,  1S8,  134  Pa.  St)  10;  (186,  136  Pa.  St)  80;  (137,  138  Pa.  St)  8L 
Rhodb  Islavd.  —  (16)  8. 

South  Cabouva.  —  (26)  4;  (27,  28,  29)  18;  (30)  14;  (SI,  8S)  17. 
Tbnnksssk.— (86)  4;  (86)  6;  (87)  10;  (88)  17. 
Tkxas.— (68)  8;  (69;  24  Tex.  App.)  6;  (70;  26,  26  Tex.  App.)  8;  (71)  10| 

(27  Tex.  App.)  11;  (72)  18;  (73,  74)  16;  (76)  16)  (76)  18;  (77}  S8  Tex- 

App.)  10;  (78)  88. 
Vkbmomt.  — (60)  6;  (61)  16;  (62)  88. 
VmaniiA.  —  (82)  8;  (83)  6;  (84)  10;  (85)  17;  (86)  10. 
Washikotov.  —  (1)  88. 
Wbsi  ViBanoA.  —  (29)  6;  (30)  8;  (31)  18. 
WisooBsai.  ~(60)  8;  (70^  71)  6;  (72)  7;  (73)  0;  a<  76)  17|  (70^  77)  Ml 


AMERICAN  STATE  REPORTS. 

VOL.  XXII. 


CASES  REPORTED. 


Naks.  Subject.  Rkfobk  Paqb. 

Adams  y.  Bieknell Malieiotupro»eeut'n.l26  Ind.  210 576 

AhYoa,Inre Ordinances. 88  CaL  99 280 

Andrews  ▼.  King  County Taxation 1  Wash.  46 136 

Arthur  ▼.  IsraeL Judgment — estoppel.  16  Col.  147 381 

At«7T.  Clark Vendor  and  vendee.  87  Cal.  619 272 

Baby,  In  re. Judgment— appeal .  87  Cal.  200 239 

BairdT.  Shipman Agency 132  HL  16 504 

Bates  V.  Rutland. Mun.  corporaiions. .  62  Vt.  178 95 

Beckett  V.  Cuenin. Process 15  Col.  281 399 

Benners  V.  Rhinehart Execution 107  N.  C.  705 909 

Bennett  v.  State Criminal  law 86  Ga.  401 4C5 

Bexar  etc  Ass'n  v.  Robinson Usury 78  Tex.  163 36 

Blythe  V.  Denver  etc  R'y  Co Carriers. 15  CoL  333 403 

Bowden  ▼.  Bland Equity 53  Ark.  53 179 

Bristol  V.  Pearson Sale 107  N.  C.  562....  900 

Brown  v.  Duncan Execution. 132  111.  413 545 

Brown  v.  Smith Master  and  servant.  86  Gau  274 456 

Brown  v.  Warner Receivers 78  Tex.  543 67 

Brumbaugh  v.  Rich  creek Fraud,  conveyance.. 127  Ind.  240 649 

BnfPialo  Loan  etc.  Co.  v.  Knights  )  r.r   ■                        loa  w   tr   ^en  oon 

Templar  etc.  Ass'n. 7. . .  [ ^'-^^  insurance 126  N.  Y.  460. . . .  839 

Burton  V.  Willin, Set-off 6  Houat.  522...  363 

California  Ins.  Oa  v.  Gracey Insurance. ........  15  CoL  70 378 

Garden  ▼.  Garden Attachment 107  N.  C.  214....  876 

Carry.  State States 127  Ind.  204 624 

Chamberlain  y.  Dnnlop Lease 126  N.  Y.  45 807 

Chase  y.  Cartright Ex'rs  and  adm'rs , .  53  Ark.  358 207 

Chicago  etc.  R.  R.  Co.  v.  Hines . . .  Judgments 132  111.  161 615 

City  of  St.  Louis  y.  Davidson Mun.  corporations.  .102  Mo.  149 764 

Cleveland  etc  R'y  Co.  v.  Closser ..  Camera 126  Ind.  34a 693 

Colorado  Iron  Works  v.    Sierra  /  r,      . ,.       le  n  i    ^oo  ^<j« 

Grande  Min.  Co ^  Foreign  corporat  ns.   15  Col.  499 433 

Conner  y.  WoodfiU Tre.spass 126  Ind.  85 568 
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10  Cases  Repobtsd. 

VA.UU.  BXTBJVTt.  BBFOBT.  PA.OS. 

ObrbettT.  Littlefield. Chattel  mortgage .. .  84  Mich.  30 681 

CregaD  V.  Mantoa ifa«ter  and wrwii< .  126  N.  Y.  568....  854 

Cusbman  V  Somen Appeal  and  error , .  62  Vt.  132 92 

Davis  V.  Stout Neg.  instmmenU .  ..126  Ind.  12 505 

Deans  v.  WUmington  eta  R.  R.  Oo.  Negligetwe. 107  N.  0.  688 ... .  902 

De  Votie  V.  MoGerr Hu^nd  and  v^e. .  15  Col.  467 426 

DoDahu«^  V.  Meiater Jury  trial 88  Cal.  121 283 

Drew  V.  Pedlar Vendor  and  vendee.  87  Cal.  443    ....  257 

Dunsmoorv.  Purstenfeldt AttachmenL 88  Cal.  522 331 

Dutcher  V.  Hobby Mortgage 86  Ga.  198 444 

Earnhart  V.  Earnhart WiUa, 127  Ind.  397 6.32 

Eddy  V.  Harris Oarriera 78  Tex.  661 88 

Emmelv.  Hayes. 8pedfieper/orm*nee,\(Xll&.o.  186 769 

Emmons  V.  City  of  Lewistown . . . .  Pcdd/er 132111.  380 540 

Evans  V.  Lobd^e Husband  and  wife,.     6  Hoast.  212. ..  358 

Ex  parte  Spears. Bxtradmfya. 88  Cal.  640 341 

Fake  V.  Addioks Animah 45  Minn.  37 716 

Farwell  v.  St.  Paul  Trust  Co. Neg.  instruments. . .  45  Minn.  495 742 

First  National  Bank  t.  Deveniah.  .^anl»  and  banking.  15  Col.  229 394 

Fliokinger  V.  Shaw License. 87  Cal.  126 234 

Follette  ▼.  United  States  eta  Asa'n.  Insurance. 107  N.  C.  240 878 

Furnish  V.  Missouri  P.  H'y  Co.. ..  .Carriers 102  Mo.  438 781 

Furnish  v.  Missouri  P.  R'y  Oo Husband  and  votfe. .  102  Mo.  669 800 

Gainesville  eta  R'y  Oa  v.  Hall.  ..Eminent  dmuun. . .  78  Tex.  169 42 

Georgia  R,  R.  eta  Co.  v.  Dougherty.  Carr»er« 86  Ga.  744 499 

GeorgiaR.  RetaCa  V.  Bskew...C'omer8. 86  Ga.  641 490 

Gilbert  V.  How Agency 45  Minn.  121. .. .  724 

Greenwaldt  V.  May Judgment 127  Ind.  511 660 

Griffith  V.  Langsdala Attachment 53  Ark.  71 182 

Grimshaw  V.  Belcher License. 88  Cal.  217 298 

Griawoldv.  Hicks. Judgments 132  111.494 549 

Hahlo  V.  Mayer Partnership 102  Mo.  93 753 

^  w^d  S.".°!^''!!!l".  .''.*.  .^."  f  ^"^^^y 88  Cal.  491 321 

Hardy  V.  Williamson Libel  and  slander. . .  86  Ga.  551 479 

Harvey  v.  State Criminal  lata 63  Ark.  425 229 

Hatch's  Estate Homestead 62  Vt.  300 109 

Hawes  V.  Blackwell Banks  and  banking.  \01 'S.  C.  196 870 

Hawthorne  v.  Siegel Trespass 88  Cal.  159 291 

Hecht  V.  Skaggs Surety 53  Ark.  291 192 

Hickman  v,  Hicknuui Marr'ge  and  divorce.  1  Wash.  257 ...   148 

Hogle  V.  Mott Process 62  Vt.  255 106 

HoUoway  v.  HoUoway Homesteads 86  Ga.  576 484 

Horan  v.  Strachan Slapping 86  Ga.  408 47 1 

Hoveyv.  State Mandamus 127  Ind.  588 663 

Huffman  v.  Mulkey Vendor  and  vendee..  78  Tex.  556 71 

Huguley  v.  Lamer Wilis 86  Ga.  636 487 


Cases  Reported.  11 

Namb.  Subject.  Rbpobt.  Page. 

Ilwaco  R'y  &  Nav.  Co.  v.  Hedrick .  Railroadg. 1  Wash.  446. ...  1 69 

In  re  Ah  You Ordimneea. 88  Cal.  99 280 

In  re  Baby JudffmetU— appeal.  87  Cal.  200 239 

In  re  McManus Ehcecution. 87  Cal.  292 250 

International  etc.  R'y  Co.  v.  Reman.  Master  and  eervanl .  78  Tex.  294.  ....     52 

Jenkins  T.  Wilkinson Neg.  trutrumento. . .  107  N.  C.  707 911 

Johnson  V.  Archibald Boundaiiea 78  Tex.  96 27 

Jones  V.  St.  Louis  eta  R'y  Co..... Evidence, 53  Ark.  27 175 

Kalamazoo  H.  &  E  Co.  ▼.  Sootsma.  Garriera 84  Mich.  194 693 

Kessinger  V.  Wilson. Homestead. 53  Ark.  400 '220 

Kingman  T.  Denison. ScUe. 84  Mich.  698 711 

Kingman  v.  Paulson Judgment 126  Ind.  507 61 1 

Kirkpatriok  v.  Clark Ejectment 132  111.  342 531 

Knoop  V.  Kelsey Estoppel 102  Ma  291 777 

Lahay  v.  City  National  Bank Fraud 15  CoL  339. 407 

Louiaville  etc.  R'y  Ca  v.  Nitsche. .  Railroads. 126  Ind,  229 582 

Magoffin  V.  Missouri  P.  R'y  Oo Carriert 102  Mo.  640 798 

Marston  V.  Williams Mortgage 45  Miun.  116....  719 

Martin  v.  Morgan Vendor  and  vendee.  87  Cal.  203 240 

Mason  v.  Vestjil Fraud,  conveyance.  88  Cal.  396 310 

McCarty  V.  State Crrminailavj 1  Wash.  377.  ..  152 

MoDuff  V.  Detroit  Eve.  Jour.  Co.  .Lihel 84  Mich.  1 673 

McFeters  V.  Piersoa Mines 15  Col.  201 +  388 

McLaughlin  v.  Etchison Judgment 127  Ind.  474 658 

McManua,  In  re Execution. 87  Cal.  292. 250 

McVeety  v.  St.  Paul  etc.  R'y  Co.. Carriers 46  Minn.  268 728 

Millard  v.  Truax Assault 84  Mich.  517 705 

Miller  v.  Highland  Ditch  Co Joint  liabilUy 87  Cal.  430 254 

Mobile  etc.  R.  R.  Co.  v.  People, .  .Railroads 132  111.  559.   5o6 

^mentCo'^''^..^!*!^  ^^^^^«P' [/n«jfeeeper« 87  Cal.  483 265 

Moore  v.  Williams Judgments 132  111.  589 563 

Morris  v.  Missouri  Pacific  R'y  Co.  .Actions 78  Tex.  17 17 

MuUin  V.  People Contempt 15  Col.  437 414 

^mmgton .  ^T!.  ^^l .  °[  ^^'.  \  ^»«-  c^^rporationa. .     6  Honst  108 ...  345 

Nashville  etc.  R'y  Co.  v.  Reggie...  Carriers 86  Ga.  210 453 

National  Bank  v.  Union  Ina.  Co.  ..Fire  insurance 88  Cal.  497 324 

Nelson  v.  Galveston  etc.  R'y  Co. .  .Negligence 78  Tex.  621 81 

Nordholtv.  Nordholt Trusts 87  Cal.  562. 268 

Norfolk  National  Bank  v.  Griffin ..  iV^ej;.  instruments. . .  107  N.  C.  173 868 

Olaon  V.  St.  Paul  etc.  R.  R.  Co Carriers 45  Minn.  536 ... .  749 

Oregon  R'y  &  Nav.  Co.  v.  Smalley .  Railroads 1  Wash.  208.. . .   143 

Parker  v.  Chase Chattel  mortgage. ..  62  Vt.  206 99 

Peers  v.  McLaughlin Mortga/je. 83  Cal.  294 306 

Phillips  V.  Herndon Pleading 78  Tex.  378 59 


12  Ca8B8  Repobtkd. 

Hamb,  BOBJWUt.  Bipoar.  Paoi, 

PomeM  ▼.  Marbk Libel  <md  »kmi$r.. .  02  Vt  481 126 

Pratt  ▼.  Barfaans 8ai«. 84  Mioh.  487....  703 

Preble  ▼.  AbnUwiBi. Vemlor  and  vendee.  88  Cal.  246 301 

Ramsey  T.  Glenny Advene  poseeaskm..  45  Minn.  401.. . .  736 

Rhode*  V.  NewhalL .BUlqf  lading 126  N.  Y.  574....  859 

Richmond  eta  R.  K  Oo.  ▼.  Bennon.  Carriers 86  Ga.  203 446 

Ritchie  T.  Griffiths. Deed 1  Wash.  429.. . .   155 

Robinson  ▼.  Baskina Judgnwnl 53  Ark.  330 202 

Roodhouse  v.  Roodhouse Ouardian  andward.  132  111.  360 539 

^^'^T^J^T^^'*^^'"-  ^-  ^-  ^''''*  \ ^^«^« 16  Col.  29 873 

Gulch  Mm.  Co ( 

Rnddv.  Robinson. Corporaiiofu 126  N.  Y.  113 816 

Savannah  St.  R.  R.  Co.  v.  Bryan.. Jfoater ond  «emin<.  86  Ga,  312 464 

**1?oTk.°'"^''^°'^******'^*''  f^""*^ ^^^^-  ^-  ^^^•"  ^^* 

Simpson  ▼.  Dufour Carriere 126  Ind.  822. 590 

Skoglnnd  ▼.  MinneapoliB  St  VL'y  Co.  Judgment 45  Mian.  330 733 

Slater  ▼.  Hass Mining  partnership .   15  Col.  574 440 

Smith  V.  Olmstead Wills 88  Cal.  582 336 

SowlesT.  Hall. Mortgage. 62  Vt.  247 101 

Speara,  Bx  parte. Bxtradition 88  Cal.  640 341 

Speotv.  Speot Mortgage. 88  Cal.  437 314 

St  Loois  ete.  R'y  Oa  t.  Benn9ti..Maeterand8ervant.  53  Ark.  208 187 

St  Looia  eto.  R'y  Oa  v.  McEinsey. ^S^'^roeuit 78  Tex.  298 54 

St  Loais  etc.  R'y  Ca  y.  Ramsey..  ira/«r« 53  Ark.  314 195 

Staley  ▼.  Leomans. Taxation 53  Ark.  428 231 

State  ▼.  Bngle Mandamue 127  Ind.  457 655 

State  V.  Jaoobc Grimincdlav) 107  N.  C.  772....  912 

State  V.  Laclede  Oadight  Oa Mun.  corporations. .  102  Mo.  472. 789 

State  V.  Webber Hotueo/iU-/ame...l01  IH.  C.  962....  920 

State  National  Bank  ▼.  Meel Adidaltak W  Ark.  110 185 

Stewart  ▼.  Lohr Oourta 1  Wash.  S41....  160 

Taylor  ▼.  SnlUvan Office  and  offleer, .. .  46  Minn.  309 729 

Texas  etc  R'y  Ca  ▼.  Adam Recdvere. 78  Tex.  .372 56 

Tillman  ▼.  Heller Fraud.  cowMyemou.  78  Tex.  597 77 

Timlin  y.  Standard  OU  Oo Nmsanee, 126  N.  Y.  514....  845 

Townsendy.  Bogert Equity 188  N.  Y.  370....  835 

Travelers  Ins.  Cay.MoCarihy....ilecu2«n<<Marofie«..  16  CoL  351 410 
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Morris  v.  Missouri  Pacific  Railway  Company. 

[78  TEXAS,  17.] 

Actions,  Looal  an©  Transitory.  —  Where  a  cause  of  action  may  arise 
anywhere,  an  action  thereon  is  transitory,  and  when  it  could  have  arisen 
in  one  place  onlj',  the  action  is  local.  Hence  an  action  of  trespass  to- 
the  person  or  for  the  conversion  of  goods  is  transitory,  while  an  action 
for  flooding  particular  lands  is  local. 

Local.  Actions  Consist,  Generally,  of  those  instituted  for  the  recovery  of 
real  estate  or  for  injuries  thereto,  or  for  easements. 

Local  Action  —  Trespass  —  Jurisdiction.  —  An  action  for  trespass  to 
land  situated  in  one  country  or  state  cannot  be  maintained  in  the  courts 
of  another  state. 

Actions,  Local  and  Transitory,  between  Non-residents  —  Jurisdic- 
tion. —  Where  a  cause  of  action  between  non-residents  is  partly  local 
and  partly  transitory,  and  arose  beyond  the  limits  of  the  state,  the  court 
may  refuse  to  entertain  jurisdiction,  as  jurisdiction  is  entertained  in 
such  cases  only  upon  principles  of  comity,  and  not  as  matter  of  right. 

Hare,  Edmundson,  and  Hare,  for  the  appellant. 

R.  C.  Foster  and  A.  E.  Wilkinson,  for  the  appellee. 

Hobby,  J.  The  plaintiff  in  the  court  below,  who  is  the  ap- 
pellant here,  instituted  this  action  for  the  recovery  of  damages 
for  injuries  to  certain  real  property  in  the  Choctaw  nation  of 
the  Indian  Territory,  which  he  alleged  was  caused  by  defend- 
ant's negligence  in  permitting  fire  to  be  communicated  thereto. 
Plaintiff's  rights  in  the  property  grow  out  of  the  fact  that  he 
had  acquired,  by  marriage  with  an  Indian  woman,  member- 
ship in  the  said  Choctaw  tribe.  Plaintiff  resided  in  said 
nation,  and  defendant  is  a  Missouri  corporation  having  an 
office  and  agent  in  the  county  where  this  suit  was  brought. 
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The  allegations  were,  that  under  the  laws  of  the  Choctaw 
nation  now  in  force,  and  in  force  at  the  time  of  said  fire,  plain- 
tifiF,  by  marrying  into  said  tribe,  became  a  member  thereof, 
without  relinquishing  his  rights  as  a  citizen  of  the  United 
■States;  that  under  the  laws  of  said  nation  marriage  with  a 
member  of  said  tribe  conferred  upon  the  person  so  marrying 
all  rights  possessed  and  enjoyed  by  other  members  thereof; 
that  under  the  laws  of  said  nation  and  treaties  with  the 
United  States  no  member  of  said  tribe,  or  other  person,  can 
own  lands  lying  in  said  Choctaw  nation,  but  under  the  laws 
of  said  nation  any  member  thereof,  whether  native  born  or 
acquiring  membership  by  marriage,  might  fence  and  inclose 
all  the  lands  he  might  desire,  and  all  lands  so  fenced  and 
inclosed  immediately  become  subject  to  the  exclusive  bene- 
ficial possession  and  occupancy  of  the  person  so  inclosing, 
with  privilege  to  transfer  the  possession  and  occupancy  by 
sale,  gift,  or  devise;  that  the  lands  mentioned  were  fenced 
and  inclosed  as  a  pasture  by  plaintiff  after  his  adoption  into 
said  tribe,  and  that  by  so  fencing,  inclosing,  and  occupying 
the  same  he  became  entitled  to  the  exclusive  beneficial  occu- 
pancy  and  enjoyment  thereof. 

He  claimed  damages  against  defendant  in  the  sum  of  about 
$6,000  for  injury  by  fire  from  defective  engine  in  the  Choctaw 
nation,  to  property  of  which  plaintiff"  was,  under  the  laws  of 
said  nation,  entitled  to  the  exclusive  beneficial  use  and  pos- 
session; the  damage  by  fire  being  as  follows:  1,000  acres  of 
growing  grass  of  the  value  of  $5  per  acre,  the  grass  on  the 
ground  being  worth  $2  per  acre,  and  the  damage  to  said  grass 
for  future  use,  during  the  time  that  plaintiff*  would  have  been 
entitled  to  the  same,  being  $3  per  acre;  posts  destroyed,  $17.20; 
amount  paid  hands  for  fighting  the  fire,  $21;  amount  paid  for 
gathering  cattle  that  had  been  scattered  by  the  fire,  $501;  in 
the  aggregate,  $5,539.20. 

Defendant  interposed  a  demurrer  in  the  nature  of  a  plea  to 
the  jurisdiction,  on  the  ground  that  the  cause  of  action  was 
local,  and  not  within  the  jurisdiction  of  the  Texas  courts;  and 
second,  that  the  enforcement  of  the  rights  of  plaintiff*  as  a 
member  of  the  Choctaw  tribe  of  Indians  was  within  the  ex- 
clusive jurisdiction  of  the  federal  government,  and  not  cog- 
nizable in  the  courts  of  Texas.  This  demurrer  being  sustained, 
plaintiff  has  assigned  the  ruling  as  error,  and  asserts,  in  sub- 
stance, the  following  propo>^itions:  — 

*'  That  a  suit  lies  in  the  Texas  courts  in  favor  of  a  non- 
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resident  against  a  non-resident  corporation  having  an  oflBce 
and  agent  in  the  county  of  the  suit  for  injury  to  lands  beyond 
the  limits  of  the  state;  that  damages  resulting  from  negligent 
burning  of  plaintifiF's  premises  are  transitory,  and  actionable 
here,  so  far  as  they  embrace  only  expenses,  as  of  gathering 
cattle  or  fighting  fire,  caused  by  the  injury  to  the  premises,  as 
distinguished  from  injury  to  the  premises;  that  members  of 
the  Indian  tribes  resident  in  the  Indian  Territory  can  sue  in 
the  courts  of  Texas  for  redress  of  injuries  to  property  rights 
enjoyed  by  them  as  members  of  such  tribes." 

Each  of  these  propositions  is  controverted  by  appellee. 

If  the  action  brought  by  the  plaintiff  is  of  that  class  known 
as  local  actions,  the  well-established  doctrine  is,  that  it  must 
be  brought  in  the  county  where  the  right  of  action  accrued. 
The  briefest  as  well  as  the  clearest  distinction  between  this" 
class  and  transitory  actions  is  thus  stated:  "If  the  cause  of 
action  be  one  that  might  have  arisen  anywhere,  then  it  is 
transitory.  If  it  could  only  have  arisen  in  one  place,  then  it 
is  local.  As,  for  example,  an  action  of  trespass  to  the  person 
or  for  the  conversion  of  goods  is  transitory.  But  an  action  for 
flooding  particular  lands  is  local,  because  the  land  can  only 
be  flooded  where  it  is  situated.  For  the  most  part,  the  local 
actions  consist  of  those  instituted  for  the  recovery  of  real 
estate  or  for  injuries  thereto,  or  for  easements":  Cooley  on 
Torts,  471. 

That  actions  for  trespass  on  lands  in  a  foreign  country  can- 
not be  sustained  is  settled  law  in  England  and  in  this  coun- 
try: Cooley  on  Torts,  471. 

The  decision  of  Chief  Justice  Marshall  in  Livingston  v. 
Jefferson,  1  Brock,  203,  upon  this  question  appears  to  have 
been  followed  in  numerous  cases:  See  Cooley  on  Torts,  471, 
note  5.  The  action  was  for  damage  for  trespass  upon  land 
charged  to  have  been  committed  in  Louisiana,  brought  in 
Virginia.  It  was  held  that  it  could  not  be  maintained,  be- 
cause the  damage  and  the  act  causing  it  occurred  beyond  the 
jurisdiction  of  the  court  in  which  the  suit  was  brought.  Such 
is  the  case  before  us. 

The  only  case  to  which  we  have  been  referred  as  question- 
ing the  authority  of  the  foregoing  doctrine  is  that  of  Armendiaz 
V.  Stilhnan,  54  Tex.  627.  While  there  may  be  expressions  in 
the  opinion  in  that  case  which  would  give  force  to  the  con- 
tention of  appellant  that  it  is  decisive  of  this  case,  we  do  not 
understand  it  to  decide  the  question  here  raised.     There  is  an 
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entire  absence  of  analogy  between  the  case  last  cited  and  the 
present  in  several  essential  features. 

In  the  former  case,  the  question  was  rather  one  of  venue 
than  jurisdiction.  The  parties  were  residents  of  Cameron 
County,  in  which  the  suit  was  brought.  In  the  present  case, 
the  plaintiff  is  a  resident  and  member  of  the  Choctaw  nation, 
in  the  Indian  Territory  (having,  under  the  laws  of  the  nation, 
become  a  member  of  the  tribe  by  reason  of  his  marriage  with 
an  Indian  woman),  and  the  defendant  is  a  foreign  corpora- 
tion; both,  therefore,  being  non-residents. 

In  the  case  cited,  the  act  resulting  in  the  injury  to  the  land 
was  committed  by  the  defendant  in  Cameron  County,  within 
the  court's  jurisdiction.  In  accord  with  this  decision  will  be 
found  Rundle  v,  Delaware  etc.  Canal  Co.,  1  Wall.  Jr,  275,  where 
it  was  held  that  if  a  wrongful  act  committed  in  one  state 
injure  real  property  in  another,  action  for  damages  may  be 
brought  in  the  former.  So  in  Thayer  v.  Brooks,  17  Ohio  St. 
489,  49  Am.  Dec,  474,  an  action  was  sustained  for  diver- 
sion of  water  in  Pennsylvania  resulting  in  injury  to  Imd  in 
Ohio. 

In  the  case  under  discussion,  the  alleged  negligence  causing 
the  damage  was  committed  beyond  the  limits  of  the  state.  In 
Armendiaz  v,  StiUman,  54  Tex.  627,  the  suit  could  have  been 
brought  alone  under  the  eighth  section  of  article  1198,  regu- 
lating the  venue  of  suits,  which  authorized  a  suit  in  any 
county  where  a  trespass  was  committed  affording  a  cause  of 
action  for  damages.  In  that  case,  the  fact  that  the  plaintiff 
was  a  citizen  of  Texas,  and,  as  such,  was  guaranteed  a  remedy 
through  the  agency  of  the  judicial  tribunals  of  his  state  by 
organic  law,  was  an  important  reason  against  the  interpreta- 
tion of  article  1198  as  denying  him  a  remedy  for  an  injury 
done  him  in  this  state  with  respect  to  his  property. 

And  the  legislative  department,  in  affording  this  protection 
to  the  citizen  by  statutory  provisions  as  to  venue,  would  not 
be  restricted  by  the  technical  rules  of  the  common  law  distin- 
guishing between  transitory  and  local  actions.  But  the  stat- 
ute applies  to  such  causes  of  action,  necessarily,  as  arise  within 
the  territory  legislated  for,  and  cannot  be  construed  as  having 
any  reference  to  resident  citizens  of  a  foreign  country  or  state. 
or  to  any  cause  of  action  arising  in  such  state  or  country. 
Hence  it  is  that  Armendiaz  v.  Stillman,  54  Tex,  627,  cannot, 
we  think,  have  any  application  to  the  case  disclosed  by  the 
record  before  us. 
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It  is  claimed  that  if  the  injury  to  the  land  was  a  local  ac- 
tion, still,  under  plaintiff's  allegation  to  the  effect  that  his 
fence  was  destroyed  and  a  large  number  of  his  cattle  scat- 
tered, etc.,  subjecting  him  to  expense  in  gathering  them,  the 
action  would  be  transitory,  and  therefore  the  court  would  take 
jurisdiction.  We  do  not  think  the  facts  alleged  show  the  ac- 
tion to  be  transitory.  But  if  so,  it  has  been  held  in  such 
actions,  where  the  parties  were  non-residents  and  the  cause  of 
action  originated  beyond  the  limits  of  the  state,  these  facts 
would  justify  the  court  in  refusing  to  entertain  jurisdiction: 
Great  Western  R'y  Co.  v.  Miller,  19  Mich.  305.  Jurisdiction  is 
entertained  in  such  cases  only  upon  principles  of  comity,  and 
not  as  a  matter  of  right:  Gardner  v.  Thomas,  14  Johns.  136;  7 
Am.  Dec.  445;  Wells  on  Jurisdiction,  sec.  115. 

In  the  present  case  there  are  obvious  reasons  against  the- 
exercise  and  extension  of  this  comity  in  the  assumption  of 
jurisdiction  of  a  suit  by  a  member  of  the  Choctaw  nation 
against  a  non-resident  corporation  for  damages  inflicted  as  al- 
leged in  the  Indian  Territory. 

From  an  examination  of  the  United  States  Statutes  at 
Large,  volume  7,  page  333,  it  appears  that  a  treaty  of  friend- 
ship, cession,  and  limits  was  entered  into  with  that  nation  by 
the  United  States  on  the  15th  of  September,  1830,  at  Dancing 
Rabbit  Creek.  The  lands  now  occupied  by  them  were  then 
acquired,  and  are  held  in  common  by  the  tribe,  each  member 
having  an  equal  undivided  interest,  and  has  a  complete  right 
of  possession  and  enjoyment.  Members  only  of  the  tribe  can 
acquire  rights  in  these  lands;  and  by  section  2116,  United 
States  Revised  Statutes,  they  cannot  be  alienated.  Plaintiff's 
right  was  acquired  by  virtue  of  his  marriage  into  the  tribe, 
under  the  treaty  of  April  28,  1886,  by  which  he  became  a 
member.  By  the  Revised  Statutes  of  the  United  States,  arti- 
cle 463,  the  commissioner  of  Indian  affairs  is  invested  with 
the  power,  under  the  direction  of  the  Interior  Department, 
over,  and  has  entire  management  of,  all  Indian  affairs,  and  of 
all  matters  arising  out  of  Indian  relations. 

Whether  the  treaty  and  statutes  cited  would  have  the  effect 
to  vest  exclusive  jurisdiction  in  the  federal  government  in  a 
case  like  the  present,  or  would  exclude  the  exercise  of  juris- 
diction by  the  state  courts,  it  is  not  necessary  to  determine. 
But  we  think  they  sufficiently  indicate  the  impolicy  of  enter- 
taining jurisdiction  of  this  suit  upon  principles  of  comity,  even 
if  any  part  of  the  act  resulting  in  injury  to  the  land  in  the 


22  Morris  v.  Missouri  Pacific  Railway  Co.      [Texas, 

Indian  Territory  could  be  so  separated  from  it  as  to  afford  an 
independent,  distinct  cause  of  action,  and  possess  also  the 
characteristics  of  a  transitory  action. 

For  the  reasons  given,  we  think  the  judgment  should  bo 
aflfirmed. 

AcTiovs,  WHEN  Local  and  when  Transftort.  —  Perhaps  the  beat  dis- 
tinction to  be  found  between  local  and  transitory  actions  is,  that  "  if  the 
cause  of  action  is  one  that  might  have  arisen  anywhere,  then  it  is  transitory; 
but  if  it  could  only  have  arisen  in  one  place,  then  it  is  local;  and  for  the 
most  part,  actions  which  are  local  are  those  brought  for  the  recovery  of  real 
estate  or  for  injuries  thereto,  or  for  easements":  Cooley  on  Torts,  2d  ed., 
451. 

The  common-law  test  of  local  or  transitory  actions  is  the  subject-matter  to 
which  the  injury  is  done,  and  not  the  subject  causing  the  injury.  Therefore 
injuries  to  persons  or  personal  property  are  transitory:  Mason  v.  Warner,  31 
Mo.  508,  in  which  the  court  said:  "Actions  are  either  local  or  transitory. 
They  are  said  to  be  transitory  where  the  transactions  on  which  they  are  founded 
might  have  taken  place  anywhere,  but  are  local  when  their  cause  is  in  its  na- 
ture necessarily  local.  The  distinction  exists  in  the  nature  of  the  subject  of  the 
injury  complained  of,  and  not  in  the  means  in  which,  or  the  place  at  which, 
the  injury  was  eflfected.  My  horse  or  my  steamboat  is  the  subject  of  injury 
as  well  in  one  county  as  another;  as  well  in  one  state  as  another;  but  this 
cannot  be  affirmed  of  my  land,  which  is  immovable.  If  an  agister  of  cattle 
open  a  pit  in  his  field,  and  negligently  leave  it  open,  whereby  my  horse  at 
pasture  is  permitted  to  fall  into  it  and  is  killed,  the  means  and  place  of 
injury  are  local,  but  the  subject  of  injury,  the  horse,  is  transitory,  and  ca- 
pable of  injury  as  well  at  one  place  as  another.  But  if  my  horse  trespass 
upon  the  agister's  field,  break  the  close,  and  tread  down  and  eat  his  grass, 
here  the  means  of  injury,  the  horse,  is  movable,  transitory;  but  the  subject 
of  the  injury,  the  realty,  is  immovable,  local,  and  therefore  not  capable  of 
being  injured  at  any  other  place."  In  general,  actions  founded  on  contract 
are  transitory,  although  made  and  even  stipulated  to  be  performed  out  of  the 
state;  while  actions  founded  upon  privity  of  estate  in  land  are  local,  and  lie 
only  in  the  state  where  the  land  is:  White  v.  Sanboi-n,  6  N.  H.  221;  Hemoood 
V.  Cheeseman,  3.  Serg.  &  R.  500;  Lienow  v.  Ellis,  6  Mass.  331. 

A  local  action  must,  of  course,  be  brought  in  that  state  or  county  which 
claims  and  exercises  jurisdiction  over  the  place  which  gives  rise  to  the  action: 
Haihorne  v.  Haines,  1  Me.  238;  although  an  action  local  in  its  nature  may  be 
maintained  in  the  proper  state  court  against  a  national  bank  in  a  county 
or  city  other  than  that  in  which  it  is  established.  In  Crocker  v.  Marine  Nat. 
Bank,  101  Mass.  240,  3  Am.  Rep.  336,  it  is  held,  however,  that  the  action  must 
be  brought  in  thecity  or  county  where  the  bank  is  situated:  Casey  v.  Adams, 
102  U.  S.  66.  It  seems  that  a  local  and  a  transitory  cause  of  action  cannot 
be  united.  Thus  one  who  seeks  to  rescind  a  contract  relating  to  an  exchange 
of  real  estate  in  the  county  where  the  land  is,  against  parties  residing  in  an- 
other county,  cannot,  after  they  have  been  served  with  summons  and  have 
appeared,  amend  his  complaint  so  as  to  include  a  second  cause  of  action  for  a 
breach  of  a  covenant  of  warranty,  and  thus  blend  a  local  with  a  transitory 
cause  of  action.  He  ia  confined  to  the  first  cause  of  action:  Neal  v.  Reynoldt^ 
38  Kan.  432. 
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The  common-law  distinctions  as  to  what  constitutes  an  action  local  or 
transitory  have  been  so  entirely  obliterated  by  the  statutes  of  the  different 
states  relating  to  venue,  and  providing  where  different  actions  shall  be  com- 
menced, that  no  general  rule  can  be  announced  as  to  what  makes  an  action 
local  or  transitory  beyond  that  already  given.  It  only  remains  to  enumer- 
ate the  adjudications  which  hold  an  action  to  be  local  or  transitory  under 
the  provisions  of  the  several  statutes  of  the  different  states;  and  first,  then, 
as  to  those  actions  which  have  been  decided  to  be  local. 

In  relation  to  actions  against  public  officers  for  official  acts  it  has  been  de- 
cided in  Michigan  and  in  Kansas  that  the  suit  must  be  brought  in  the  county 
where  the  act  is  performed,  and  not  elsewhere:  Clay  v.  Hoysradt,  8  Kan.  74; 
Oraham  v.  Smith,  62  Mich.  147;  while  in  other  states  it  is  maintained  that 
the  action  must  be  brought  in  the  county,  or  if  the  act  was  performed  in  an- 
other state,  then  in  the  state,  where  the  officer  qualified:  Foster  v.  Wade, 
4  Bush,  629;  Bank  of  Kentucky  v.  Harrison,  1  Bush,  384;  Wilson  v.  Rich,  5 
N.  H.  454.  A  suit  against  a  township  cannot  be  maintained  in  any  other 
county  than  the  one  of  which  it  forms  a  part:  Pack  v.  Township  o/  Oreenbuxh, 
62  Mich.  122;  and  an  action  against  a  public  officer,  in  his  personal  capacity, 
must  be  brought  in  the  parish  of  his  residence,  and  cannot  be  brought,  indif- 
ferently, in  either  of  the  parishes  composing  the  district  of  his  office:  State  v. 
Steele,  33  La,  Ann.  910.  An  action  to  recover  damages  for  overflowing  a 
mill  is  local,  and  must  be  commenced  in  the  state  where  the  property  is  sit- 
uated: Hoioard  v.  IngersoU,  17  Ala.  780.  So  an  action  for  flooding  land  is 
local,  and  must  be  brought  in  the  place  where  the  lands  lie:  Eichus  v.  Trus- 
tees, 17  111.  534.  These  cases  are  decide  I  upon  the  same  principle  announced 
in  City  of  Mai-ysville  v.  North  Bloomjield  etc.  Mininj  Co.,  66  Cal.  34.3;  namely, 
that  an  action  in  relation  to  a  nuisance  which  causes  injury  to  laud  must  be 
tried  in  the  place  where  the  land  is  situated.  So  an  action  for  injuries  to  a 
barge,  from  the  overflow  of  a  canal,  is  local,  and  not  transitory:  Moyer  v.  Clies- 
apeake  etc  Canal  Co.,  12  Phila.  400.  An  action  to  recover  damages  for  will- 
fully burning  corn,  trees,  and  fences  in  a  certain  field  is  local,  and  must  be 
brought  in  the  county  where  the  land  lies:  Nashville  etc.  R'l/  Co.  v.  Weaks^ 
13  Lea,  148.  Trespass  quare  clausum  frerjit  is  a  local  action,  and  the  land  upon 
which  it  is  committed  fixes  the  county  in  which  the  action  should  be  brought: 
Roach  V.  Damron,  2  Humph.  425.  An  action  for  obstructing  a  private  way  or 
highway  is  local,  and  must  be  brought  in  the  county  where  the  road  is:  Crook 
V.  Pitcher,  61  Md.  510.  An  action  to  condemn  lands  for  a  public  use  under 
the  right  of  eminent  domain  is  local,  and  must  be  commenced  in  the  county 
where  the  land  is  situated:  California  etc.  R.  R.  Co.  v.  Southern  Pacific  R.  R. 
Co.,  65  Cal.  394;  65  Cal.  409.  An  action  to  enforce  the  specific  performance 
of  an  agreement  to  convey  land  must  be  commenced  in  the  county  where  the 
land  is  located:  Parker  v.  McAllister,  14  Ind.  12;  but  a  suit  to  enforce 
vendor's  lien  must  be  brought  in  the  county  where  the  vendee  resides:  Coffee 
V.  Haynes,  24  Tex.  190.  An  action  to  collect  a  drainage  assessment  must  be 
brought  in  the  county  where  the  land  assessed  is  situated,  although  the  party 
against  whom  the  assessment  is  made  resides  in  another  county:  Dowdenv. 
State,  106  Ind.  157.  Where  a  prosecution  is  commenced  by  an  individual, 
the  first  step  is  the  affidavit  upon  which  the  warrant  of  arrest  issues,  and  an 
action  for  malicious  prosecution  for  such  arrest  must  be  brought  in  the  county 
where  the  prosecution  was  commenced  and  where  the  defendant  resided,  and 
not  in  the  county  where  the  arrest  was  made:  Hubbard  v.  Lord,  59  Tex.  384. 
An  action  of  covenant  founded  upon  privity  of  estate  in  land  is  local,  and 
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mnvt  be  bronght  where  the  land  lies:  WhUe  ▼.  Sanborn,  6  N.  H.  221.  An 
action  of  replevin  is  local,  and  must  be  commenced  in  the  place  where  the 
£ooda  are  taken  and  attached:  Robin<on  v.  Mead,  7  Mass.  353.  An  action  of 
•debt  on  a  judgment  of  record  is  local,  and  must  be  brought  in  the  county 
where  the  record  is:  Smith  v.  Clark,  I  Ark.  63;  Barnes  v.  Kenyan,  2  Johns. 
<;as.  381. 

Under  statutes  providing  that  actions  for  the  determination  of  a  right  or 
interest  in  land  must  be  tried  in  the  county  where  the  land  is  situated,  an 
action  for  the  reformation  of  a  contract  for  the  sale  of  land  must  be  brought 
in  the  county  where  it  is  located:  Franklin  v.  DuUon,  79  Cal.  603.  And  so 
must  an  action  to  have  a  deed  absolute  on  its  face  declared  to  be  a  mortgage, 
and  to  redeem  therefrom:  Baker  v.  Fireman's  Fund  Ins.  Co.,  73  Cal.  182. 
And  so  must  an  action  against  an  executor  and  devisees  to  subject  real  estate 
to  the  payment  of  debts  of  the  ancestor,  and  to  vacate  deeds  made  by  the  dev. 
'iseea  to  tiiird  persons:  Bacot  v.  Lowndes,  24  S.  C.  392.  Such  statutes,  how- 
ever, confer  a  mere  personal  privilege,  which  may  be  waived  by  submitting 
to  the  jurisdiction  of  the  court  of  some  other  county:  De  la  Vega  v.  League, 
64  Tex.  205.  An  action  against  the  bail  upon  a  forfeited  recognizance  must 
be  brought  in  the  county  where  the  defendants,  or  one  of  them,  resides:  State 
▼.  Vanvaikeriburg,  15  Ind.  185. 

Generally  speaking,  injuries  to  personal  property  and  to  personal  rights 
are  of  a  transitory  nature,  and  an  action  to  recover  may  be  brought  wherever 
the  defendant  may  be  found  and  served:  Olen  v.  Hodges,  9  Johns.  67;  Shaver 
V.  White,  6  Munf.  110;  8  Am.  Dec.  730;  Oenin  v.  Oner,  10  Ohio,  210. 
Hence  an  action  for  injury  to  the  person,  done  beyond  the  territorial  limits 
of  the  state,  is  transitory,  and  may  be  maintained  in  the  courts  of  anotiier 
state:  SmUh  v.  Bull,  17  Wend.  323;  Hale  v.  Laicrence,  21  N.  J.  L.  714;  47 
Am.  Dec.  190.  This  rule  applies  where  an  injury  is  received  while  riding  as 
a  passenger  on  a  railroad  train:  Ackerson  v.  Erie  R'y  Co.,  31  N.  J.  L.  309.  In 
euch  case  the  action  may  be  brought'  in  any  county  where  the  company  has 
«n  office  or  an  agency:  Toppina  v.  East  Tennessee  etc.  R.  R.  Co.,  5  Lea,  600; 
or  where  the  accident  happened,  notwithstanding  the  non-residence  of  the 
party  injured  or  killed,  and  of  the  plaintiff:  Cfiesapeake  etc.  R.  R.  Co.  v.  Higgins, 
86  Tenn.  620.  So  an  action  against  a  railroad  company  for  negligently  kill- 
ing stock  is  transitory,  and  not  local:  Illinois  Cent.  R.  R.  Co.  v.  Swearingen, 
33  111.  289.  So  an  action  will  lie  in  one  state  for  unlawful  discrimination  in 
transportation  practiced  in  another  state:  McDnffee  v.  Portland  etc  R.  R. 
Co.,  52  N.  H.  430;  13  Am.  Rep.  72. 

In  case  of  a  foreign  corporation  doing  business  within  a  state,  an  action 
against  it  may  be  tried  in  any  county  designated  in  the  complaint:  Thomas 
V.  PlacerviUe  etc.  Alin.  Co.,  65  Cal.  600. 

Trover  is  a  transitory  action,  and  an  action  for  the  conversion  of  timber  is 
Jiot  made  local  by  being  brought  against  the  original  trespasser  who  cut  the 
:trees:  Oreeley  v.  Stilson,  27  Mich.  152.  So  trover  may  be  brought  in  one  state 
for  timber  unlawfully  cut  and  converted  in  another:  Tyson  v.  McGuineas, 
26  Wis.  666.  So  where  a  person  wrongfully  removes  sand  from  land  in  one 
state  and  transports  it  to  another  state,  where  he  converts  it  to  his  own  use, 
the  right  of  action  is  transitory,  and  suit  may  be  brought  for  the  value  of 
the  sand  in  the  state  to  which  it  was  transported:  McOonigle  v.  Atchison,  33 
Kan.  726.  In  Powell  v.  SmUh,  2  Watts,  126,  it  was  held  that  the  right  of  prop- 
erty in  a  chattel  which  has  become  such  by  severance  from  the  freehold 
•cannot  be  adjudicated  in  a  transitory  action.     Hence  an  action  of  replevin 
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which  is  transitory  will  not  lie.  Replevin  is  also  decided  to  be  a  transitory 
action  in  Copple  v.  Lee,  78  Ind.  230,  in  such  sense  that  an  action  before  a  jus- 
tice may  be  brought  either  in  the  township  in  which  the  property  was  taken, 
or  in  which  it  is  detained,  or  tliat  in  which  the  defendant  resides:  Cook  v, 
Gibson,  21  Ind.  303. 

An  action  to  recover  damages  for  unlawfully  entering  upon  land,  and  de- 
stroying crops  or  felling  timber  thereon,  need  not  be  brought  in  the  county 
where  the  land  lies,  but  may  be  brought  in  the  county  where  the  defendant 
resides  or  may  be  summoned:  Duncan  v.  Yordy,  27  Kan.  .348;  Poxcell  v. 
Cheshire,  70  Ga.  357;  48  Am.  Rep.  572.  Assunipsit  will  lie  in  one  state  for 
the  use  and  occupation  of  land  in  another  state,  such  action  being  founded 
on  privity  of  contract,  and  not  on  privity  of  estate:  Hi'tiwood  v.  Cheeseman, 
3  Serg.  &  R.  500;  New  York  v.  Dawson,  2  Johns.  Cas.  335. 

A  civil  action  for  an  assault  and  battery  may  be  commenced  in  any  county 
in  which  the  defendant  may  be  summoned:  McAnarney  v.  Cawjlvenaur,  34 
Kan.  621.  Such  action  may  be  maintained  in  one  state,  although  the  cause 
of  action  arose  in  another  state:  Watts  v.  Thomas,  2  Bibb,  458. 

An  action  can  be  maintained  in  the  courts  of  one  state  to  recover  for  injury 
to  a  building  standing  on  land  in  another  state,  where  the  building  was  placed 
with  the  right  of  removal:  Laird  v.  Railroad,  62  N.  H.  254;  13  Am.  St. 
Rep.  564.  So  a  tent  temporarily  erected  on  land  with  the  right  of  removal 
is  a  mere  chattel,  and  trespass  against  a  third  person  for  the  injury  to  the 
tent  ia  transitory,  and  may  be  brought  in  the  county  in  which  either  of  the 
parties  resides:  Ford  v.  Burleigh,  62  N.  H.  388.  An  action  of  trespass  for 
injury  to  land  in  one  state,  occasioned  by  diversion  of  water,  may  be  main- 
tained in  that  state,  although  the  act  which  occasioned  the  diversion  may 
have  been  committed  in  another  state:  Thayer  v.  Brooks,  17  Ohio,  489; 
49  Am.  Dec.  474.  So  an  action  for  injury  done  to  real  property'  which  is 
situated  in  one  county  may  be  maintained  in  the  county  where  the  trespasser 
lives  or  may  be  found:  Sumner  v.  Finegan,  15  Mass.  280. 

An  action  against  a  town,  to  recover  for  injuries  caused  by  defects  in  the 
highway,  which  the  town  is  obliged  to  keep  in  repair,  is  transitory,  and  may 
be  brought  in  the  county  where  the  plaintiff  resides:  Titus  v.  Inhabitants  of 
Frankfort,  15  Me.  89;  or  in  any  county  within  the  state:  Raymond  v.  City  of 
Lowell,  6  Cush.  524;  53  Am.  Dec.  57;  and  need  not  be  brought  in  the  county 
where  the  injury  is  sustained:  Hunt  v.  Town  of  Pownal,  9  Vt.  410. 

An  action  for  breach  of  covenant  of  warranty  in  a  deed  is  transitory,  and 
may  be  maintained  in  the  state  where  the  grantor  resides,  although  the  land 
is  situated  in  another  state:  Tillot'^on  v.  Prichard,  60  Vt.  94;  6  Am.  St.  Rep. 
95;  Oliver  v.  Loye,  69  Miss.  320;  Phelps  v.  Decker,  10  Mass.  267;  or  the 
action  may  be  maintained  in  another  county  than  that  in  which  the  land 
lies:  Busch  v.  Nester,  62  Mich.  .381. 

Where,  by  the  law  of  the  place  where  a  wagering  contract  is  executed, 
the  party  losing  may  maintain  an  action  for  the  money  paid,  such  action  is 
transitory,  and  may  be  brought  in  any  court  which  obtains  jurisdiction  of 
the  parties:  Flanagan  v.  Packard,  41  Vt.  561. 

An  action  of  debt  on  a  foreign  judgment,  where  the  plaintiff  is  not  a  citi- 
zen of  the  state,  may  be  maintained  in  any  county  in  the  state:  Mitchell  v. 
Osgood,  4  Me.  124.  So  an  action  of  debt  for  an  escape  is  a  transitory  action, 
and  the  venue  may  be  laid  in  any  county  within  the  state:  Jonesv.  Pember- 
ion,  7  N.  J.  L.  350.  Au  action  of  covenant  for  rent  reserved  in  a  lease, 
brought  by  the  landlord  against  the  assignee  of  the  tenant,  although  local  at 
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common  law,  is  transitory  in  Vermont  nnder  the  statute:  University  of  Vev' 
mont  V.  Joslyn,  21  Vt.  52. 

An  action  for  injury  to  a  steamboat  belonging  to  a  resident  of  the  state, 
while  navigating  the  Mississippi  River  beyond  the  waters  of  the  state,  caused 
by  obstructions  unlawfully  placed  in  the  bed  of  the  river,  is  transitory,  and 
may  be  maintained  in  the  courts  of  the  state  where  the  owner  of  the  boat  re- 
sides: Mason  v.  Warner,  31  Mo.  508.  So  an  action  to  recover  for  an  act  pre- 
venting the  plaintiff  from  navigating  the  waters  lying  between  two  states  is 
transitory,  and  may  be  brought  in  either:  Gibbons  v.  Ogden,  6  N.  J.  L. 
285. 

An  action  by  the  grantor  in  a  deed  absolute  on  its  face,  to  have  it  declared 
a  mortgage  or  a  trust,  may  be  brought  in  the  county  where  the  grantee  re- 
sides, although  the  land  lies  in  another  county:  Vand^ver  v.  Freeman,  20 
Tex.  333;  70  Am.  Dec.  391;  Latorence  v.  Du  Boia,  16  W.  Va.  443;  Le  Breton  v. 
Superior  Court,  66  Cal.  27. 

A  suit  by  a  purchaser  of  land  for  compensation  for  a  deficiency  in  the 
quantity  sold,  and  paid  for  by  mistake,  is  transitory,  and  may  be  maintained 
in  the  court  where  the  grantor  is  served  with  process:  WilUams  v.  Burnett,  6 
T.  B.  Mon.  322. 

An  action  to  have  a  conveyance  of  personal  property,  and  of  lands  located 
in  diflferent  counties,  made  by  a  convict  in  prison  to  one  of  his  creditors,  de- 
clared to  be  a  conveyance  in  contemplation  of  insolvency  to  prefer  such 
creditor,  is  transitory:  McCalUster  v.  Savings  Bank,  80  Ky.  684. 

In  New  York,  an  action  to  set  aside  an  assignment  of  property,  partly  con- 
sisting of  land,  for  the  benefit  of  creditors,  as  fraudulent,  is,  within  the  mean- 
ing of  the  statute,  a  local  action,  as  it  affects  an  estate  in  real  property:  Acker 
V.  Leland,  96  N.  Y.  383;  while  in  Illinois  it  is  held  that  a  creditor  may  main- 
tain a  bill  in  chancery  to  set  aside  such  a  conveyance  by  his  debtor  as  fraud- 
ulent, in  any  jurisdiction  where  the  debtor  and  fraudulent  vendee  may  be 
found,  as  in  such  case  the  court  does  not  act  upon  the  land  itself,  but  sim- 
ply declares  the  conveyance  void,  and  removes  it  as  an  obstruction  to  the 
creditor's  legal  remedy:  Johnson  v.  Gibson,  116  111.  294. 

An  action  may  be  maintained  in  one  state  by  a  resident  thereof  to  recover 
damages  for  assessing  him  with  an  illegal  tax  in  another  state,  and  issuing 
a  warrant  for  him  upon  which  he  was  there  arrested:  Heni'y  v.  Snrgeant,  13 
N.  H.  321;  40  Am.  Dec.  146.  An  action  against  the  maker  and  indorsers  of 
a  note  may  be  brought  in  any  county  where  any  one  of  the  parties  defendant 
resides  or  may  be  summoned:  Pearson  v.  Kansas  Mfg.  Co.,  14  Neb.  211. 
Transitory  actions  upon  contracts  can  be  maintained  against  non-residents, 
in  any  county  where  service  can  be  maintained  upon  them:  Atkins  v.  Borntler, 
46  Mich.  552.  Where  the  statute  provides  that  transitory  actions  must  be 
brought  in  a  county  where  one  of  the  parties  resides,  they  cannot  be  com- 
menced in  a  county  where  neither  resides,  to  be  subsequeiitly  removed  to  tiie 
proper  county  for  trial:  Haytvood  v.  Johnson,  41  Mich.  598.  And  transitory 
actions  for  which  a  venue  is  not  provided  by  statute  must  be  commenced  in 
the  county  where  the  defendant  resides  or  niay  be  found  at  the  commence- 
ment of  the  action:  Dunham  v.  Shindler,  17  Or.  256. 

Where,  in  a  local  action,  causes  of  action  arising  in  diflFerent  counties  are 
joined,  the  venue  may  be  laid  in  the  county  in  which  the  action  is  brought: 
Temple  v.  Florida  Land  etc.  Co.,  23  Fla.  400.  In  an  action  to  sul>ject  lands, 
lying  in  diflFerent  counties  and  claimed  by  diflFerent  defendants,  to  the  pay- 
ment of  debts,  the  title  to  all  the  lands  may  be  tried  in  an  action  com- 
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menced  in  one  of  the  counties:  Barrett  v.  Watts,  13  S.  C.  441.  So  an  action 
for  malicioua  prosecution  against  two  defendants  jointly,  the  cause  of  which 
arose  in  one  county,  in  which  one  of  the  defendants  resides,  while  the  other 
resides  outside  the  state,  may  be  maintained  in  another  county,  where  both 
defendants  were  found  and  served  with  process:  Vinal  v.  Core,  18  W.  Va.  1. 
When  a  defendant  is  in  the  act  of  removing  from  one  county  to  another,  and 
it  cannot  be  ascertained  with  certainty  in  which  county  he  resides,  an  action 
may  be  brought  against  him  in  either  county:  Brown  v.  Boulden,  18  Tex. 
432.  So  a  citizen  of  one  state  passing  through  another  may  be  sued  in  any 
county  of  the  latter  in  which  ha  may  be  when  served  with  procesw  Murjuhif 
T.  WirUer,  18  Ga.  690. 
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SuKVET,  EviDEKCB  TO  Vary  OR  ESTABLISH  Calls  IN.  —  When  the  calls  in 
a  grant,  if  applied  to  the  land,  correspond  with  each  other,  parol  evi- 
dence  is  not  admissible  to  vary  them  by  showing  that  they  are  not  the 
calls  in  the  survey  as  actually  made.  If,  when  so  applied,  they  disclose 
a  latent  ambiguity,  and  conflict  with  one  another,  parol  evidence  may 
be  resorted  to  for  the  purpose  of  determining  the  conflict,  and  showing 
the  land  actually  intended  to  be  embraced  by  the  calls  of  the  survey. 

SuRVHY  —  What  Calls  Prevail.  — Calls  in  a  survey  for  natural  objects  or 
marked  lines  and  corners  prevail  over  calls  for  course  and  distance. 

Survey,  Evidence  to  Show.  —  The  survey  as  actually  made  may  always  bo 
shown  by  any  legal  evidence,  when  in  fact  the  lines  were  run  upon  the 
ground. 

Survey—  Call  for  Course  and  Distance  Prevails  over  Mistaken  Call 
FOR  Object.  —  Whenever  the  evidence  is  sufficient  to  induce  the  belief 
that  the  mistake  in  a  survey  is  in  the  call  for  a  natural  or  artificial  ob- 
ject, and  not  in  the  call  for  course  and  distance,  the  latter  will  prevail, 
and  the  former  will  be  disregarded. 

Sorvey  —  Evidence  of  Mistake  in  Call. — The  declaration  of  the  sur- 
veyor who  made  the  survey  is  competent  evidence  to  show  that  the  mis- 
take therein  is  in  the  call  for  a  natural  object,  and  not  in  the  call  for 
course  and  distance. 

Judgments,  Presumption  in  Support  of.  — When  there  are  no  conclusions 
of  fact  in  the  record,  and  the  evidence,  though  conflicting,  is  sufiicient 
to  support  the  judgment  upon  some  hypothesis,  it  will  be  presumed  that 
the  judgment  was  based  thereon. 

Contest  concerning  a  survey.  By  the  aid  of  the  maps  here 
appended  and  the  facts  detailed  in  the  opinion  the  latter  may 
be  fully  understood.  The  first  map  (page  28)  shows  the  Crane 
and  surrounding  surveys.  The  second  map  (page  29)  shows 
the  Roberts  survey  south  of  the  supposed  line  of  the  Crane 
survey,  together  with  the  subdivisions  sold. 
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Barrett  and  Stine,  for  the  appellant. 
A.  K.  Swan  J  for  the  appellees. 

Gaines,  A.  J.  This  suit  involves  the  true  location  of  the 
boundary  lines  of  the  Ambrose  Crane  survey  of  land  in  Clay 
County,  which,  according  to  the  calls  in  the  patent,  purports 
to  contain  2,141^  acres.  In  December,  1874,  the  plaintiff  be- 
low, who  is  appellant  here,  was  the  owner  of  640  acres  of  the 
survey.  So  much  of  the  tract  is  not  involved  in  this  suit;  but 
at  that  time  the  remainder  of  the  tract  was  claimed  by  four 
persons,  each  claiming  an  undivided  interest,  as  follows:  B.  T. 
Duval,  420  acres;  Fort  and  Jackson,  jointly,  761  acres;  and 
William  Jamison,  331  acres.  Jamison  was  also  entitled  to 
any  excess  in  the  land  that  might  exist  over  1,502  acres.  Ac- 
cordingly, on  the  7th  of  December,  1874,  these  tenants  in  com- 
mon had  agreed  upon  a  partition,  and  thereupon  Duval,  Fort, 
and  Jackson  conveyed  to  Jamison  one  hundred  acres  of  the  land, 
which  was  described  by  metes  and  bounds,  and  in  consideration 
thereof  Jamison  conveyed  to  them  all  his  interest  in  the  tract 
held  by  them  all  in  common,  except  in  the  one  hundred  acres 
conveyed  by  them  to  him.  The  one  hundred  acres  received  by 
Jamison  in  the  partition  lies  near  the  town  of  Henrietta,  and 
was  presumably  of  more  value  per  acre  than  the  remainder  of 
the  tract.  At  the  time  of  the  execution  of  the  partition  deeds 
mentioned  above,  Duval,  Fort,  and  Jackson  executed  to  Jami- 
son a  contract  in  writing,  by  which  they  bound  themselves,  on 
or  before  the  first  day  of  September,  1875,  to  have  the  land  con- 
veyed to  them  surveyed,  and  if  found  to  contain  more  than  1,402 
acres,  to  select  that  quantity,  and  to  convey  what  remained  to 
Jamison.  This  was  never  done.  Subsequent  to  that  contract, 
Jamison  conveyed  by  quitclaim  deed  all  his  interest  in  the 
land  to  the  plaintiff.  F.' W.  Randall  having,  through  a  chain 
of  mesne  conveyances,  become  the  owner  of  the  interest  of  Fort» 
Duval,  and  Jackson,  conveyed  by  metes  and  bounds  separate 
parcels  of  the  tract  to  certain  of  the  defendants,  in  the  follow- 
ing order:  To  defendant  Malone,  288J  acres;  to  defendant 
Worsham,  836^  acres;  to  A.  C.  Jacobs,  183j  acres;  and  to 
Mary  Newcomb,  248^  acres.  Defendant  Conn  claims  the  tract 
conveyed  to  Jacobs,  as  substitute  assignee  under  a  deed  of  as- 
signment made  by  Jacobs  for  the  benefit  of  his  creditors. 

If  there  is  no  excess  in  the  acreage  of  the  survey  as  called 
for  in  the  patent,  Jamison's  conveyance  to  Fort,  Duval,  and 
Jackson  passed  all  his  title,  legal  and  equitable,  in  the  sur- 
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vey,  and  the  plaintiff  took  nothing  by  the  subsequent  convey- 
ance from  him.  The  plaintifiF,  however,  contends  that  there  is 
an  excess  in  the  survey  of  about  680  acres,  and  brings  this  suit 
to  recover  it. 

The  patent  to  the  A.  Crane  calls  to  begin  at  the  northeast 
corner  of  the  Orange  County  school  land;  thence  west  2,495 
varas  southeast  corner  of  Barret  survey;  thence  north  3,648 
varas  northeast  corner  same;  thence  east  1,344  varas  southeast 
corner  of  Carabajal;  thence  south  556  varas  southwest  corner 
Buffalo  Bayou,  Brazos,  and  Colorado  railroad  survey;  thence 
east  1,900  varas  a  stone  from  which  a  mesquite  marked  X 
bears  north  12  east  17  varas  a  cottonwood  12  inches  in 
diameter  marked  X  bears  south  280  varas;  then  south  270 
varas  Dry  Fork  of  Wichita  at  4,844  varas  corner;  thence  west 
749  varas  a  corner  in  east  boundary  line  of  Orange  County 
school  land;  thence  north  1,752  varas  to  beginning. 

The  plaintiff  alleged  in  his  petition  that  there  were  mistakes 
in  the  field-notes  in  the  following  particulars,  viz.:  The  call 
for  the  second  line  north  3,648  varas  should  have  been  north 
4,920;  the  call  east  1,344  varas  should  have  been  east  1,472;  the 
last  call  but  one  should  be  west  898  instead  of  749  varas.  He 
claims  that  the  survey  extends  1,742  varas  farther  north  and 
south  and  151  varas  farther  east  and  west  than  appears  by 
the  distances  called  for  in  the  field-notes  of  the  patent.  The 
testimony  of  the  surveyors  shows  that  there  is  a  mistake  in 
the  patent.  It  appears  by  a  survey  of  the  land  that  the  dis- 
tance between  the  nortb  boundary  line  of  the  Orange  County 
school  land,  and  the  south  boundary  of  the  Carabajal,  is  in 
fact  4,920  varas,  while  the  distance  called  for  in  the  patent 
would  make  it  only  3,648.  It  is  evident,  therefore,  that  there 
is  a  mistake  in  the  call  for  the  length  of  the  west  boundary 
line,  or  in  the  call  for  the  lines  and  corner  of  some  one  of  the 
surrounding  surveys.  The  contention  of  the  plaintiff  is,  that  the 
error  is  in  the  call  for  distance,  while  the  defendants  insist 
that  the  mistake  is  in  the  calls  for  the  corner  and  lines  of  the 
Orange  County  school-land  survey. 

The  northeast  corner  of  the  last-named  survey  is  in  the 
prairie,  with  no  objects,  natural  or  artificial,  to  mark  it.  Its 
locality  can  only  be  fixed  by  surveying  from  the  corner  of 
the  Grayson  County  school-land  survey,  which  lies  ten  thou- 
sand varas  south  of  it.  Its  north  boundary  line  is  also  un- 
marked. On  the  other  hand,  the  lines  of  the  Carabajal  and 
the  Buffalo  Bayou,  Brazos,  and  Colorado  Railway  Company 
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Burveys  are  readily  ascertained  by  corners  well  marked  on 
the  ground. 

A  witness  for  defendant  testified  that  one  Green,  who  made 
the  original  survey,  and  who  at  the  time  of  the  trial  was  dead, 
told  him  while  running  the  lines  of  the  tract,  that  when  he 
surveyed  the  land  originally  "he  located  the  whole  north  line 
of  the  Crane  survey  on  the  ground  by  the  marks  and  corners 
called  for  in  the  field-notes;  that  he  run  the  west  line  the 
length  called  for,  and  called  for  the  Orange  County  school 
land  because  he  supposed  he  had  reached  it;  that  when  he 
had  reached  the  southwest  corner  of  the  Crane  survey  by 
course  and  distance,  he  then  went  across  the  prairie  to  the 
Cottonwood  corner  and  began  again,  and  ran  the  east  boun- 
dary line  by  course  and  distance  called  for  in  the  field-notes, 
thence"  west  and  north  as  called  for,  and  then  stopped."  If 
such  was  the  manner  in  which  the  survey  was  made,  and  if 
the  calls  for  the  corner  and  lines  of  the  Orange  County  school 
lands  are  to  be  disregarded,  then  the  land  between  the  sur- 
vey so  established  and  the  latter  survey  was  left  vacant. 
Nearly  the  whole  of  this  strip  is  held  by  defendant  Roberts 
under  subsequent  locations. 

But  on  the  other  hand,  a  witness  for  plaintiff  testified  that 
Green  told  him  "that  the  only  running  that  he  ever  did  on 
the  ground  was  from  the  Dry  Fork  and  the  Cottonwood  bear- 
ing near  the  extreme  northeast  corner,  and  this  corner  he 
made  and  chained  to  these  bearings;  that  he  had  before  run 
the  surveys  on  the  north;  that  he  began  the  survey  on  the 
noriheast  corner  of  the  survey  in  the  name  of  Orange  County, 
and  he  established  this  corner  by  running  from  the  southeast 
corner  of  the  Grayson  County,  the  nearest  well-established 
corner,  and  going  north  the  distance  called  for  when  he  began 
the  Crane;  that  he  did  this  surveying  on  his  horse,  with  his 
compass  and  no  chain,  but  counted  the  steps  of  his  horse,  as 
he  knew  the  distance  he  stepped.  Witness  asked  him  if  he 
did  not  know  there  was  a  large  excess  in  the  Ambrose  Crane. 
He  said  he  only  guessed  at  the  length  of  the  lines;  that  it 
made  no  difference;  that  land  was  not  worth  more  than  fifteen 
cents  an  acre,  and  nobody  noticed  it  or  cared  about  it." 

If  the  calls  in  a  grant  when  applied  to  the  land  correspond 
with  each  other,  parol  evidence  is  not  admissible  to  vary  them 
by  showing  that  in  point  of  fact  they  are  not  the  calls  of  the 
survey  as  actually  made.  But  if  when  so  applied  they  dis- 
close a  latent  ambiguity,  —  that  is  to  say,  if  they  conflict  with 
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each  other,  —  then  extrinsic  evidence  may  be  reeorted  to,  Id 
order  to  determine  the  conflict  and  to  show  the  land  actually 
intended  to  be  embraced  by  the  calls  of  the  survey.  Certain 
calls,  such  as  for  natural  objects,  marked  lines,  and  corners, 
being  less  likely  the  result  of  mistake,  in  the  absence  of  other 
evidence,  prevail  over  calls  for  course  and  distance;  but  the 
survey  actually  made  is,  in  legal  contemplation,  the  true  sur- 
vey, and  it  is  always  competent  to  show,  by  any  legal  evidence,, 
where  the  Hues  were  in  fact  run  upon  the  ground.  It  follows,, 
therefore,  that  whenever  the  evidence  is  sufficient  to  induce- 
the  belief  that  the  mistake  is  in  the  call  for  natural  or  arti- 
ficial objects,  and  not  in  the  call  for  course  or  distance,  the 
latter  will  prevail  and  the  former  will  be  disregarded. 

In  Gerald  v.  Freeman,  68  Tex.  201,  this  court  held  that  a 
call  for  course  and  distance  should  not  be  subordinated  to  a 
call  for  an  unmarked  line  in  a  prairie  which  could  not  itself 
be  ascertained  except  by  running  the  boundaries  of  another 
survey  according  to  course  and  distance.  In  that  case,  as  in 
this,  the  declarations  of  the  surveyor  were  adduced  in  evidence, 
and  were  to  the  eflfect  that  he  ran  the  course  and  distance 
called  for  in  the  field-notes,  and  called  for  the  line  of  a  neigh- 
boring survey,  supposing  he  had  reached  it  when  he  had  not.. 
The  difference  between  that  case  and  this  is,  that  here  there- 
is  a  conflict  of  evidence  upon  the  point,  and  in  that  there  wa& 
none.  But  it  was  the  duty  of  the  court  below  to  determine 
the  conflict,  and  the  finding  has  evidently  been  in  favor  of  the 
theory  that  the  land  in  controversy  was  surveyed  from  the 
north,  and  that  the  lines  were  actually  run  upon  the  ground 
by  the  course  and  the  distance  called  for  in  the  field-notes  of 
the  survey.  The  defendant  Roberts  did  not  plead  the  statute 
of  limitations,  and  without  such  finding,  the  judgment  must 
have  gone  against  him,  although  the  other  defendants  may 
have  prevailed  in  the  suit. 

At  all  events,  there  being  no  conclusions  of  fact  and  law 
found  in  the  record,  if  the  evidence  is  sufficient  to  support  the 
judgment  upon  any  defense  presented  in  the  case,  it  is  to  be- 
presumed  that  the  court  found  in  favor  of  the  defendants  upon 
that  issue.  Upon  the  question  of  excess  in  the  survey,  the 
evidence  was  sharply  in  conflict;  but  we  must  presume  that 
the  court  has  determined  the  conflict  in  favor  of  the  defend- 
ants, and  the  evidence  being  sufficient  to  sustain  the  finding^ 
the  judgment  must  stand. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 
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ScRVKTS.  —  WTiat  Calls  Control  —  In  determining  bonndarlef  u  fixed  by 
-  anrveys,  monuments,  whether  natural  objects  or  artificial  marks,  prevail 
over  calla  for  courses  and  distances;  for  they  are  more  endurable  and  less 
liable  to  change:  Crampton  v.  Prince,  83  Ala.  246;  3  Am,  St.  Rep.  718;  Adair 
V.  White,  86  CaL  314;  Nwthem  B'y  Co.  v.  Jordan,  87  Cal.  23;  Payne  v.  Eng- 
lish, 19  CaL  540;  Castro  v.  Barry,  79  Cal.  444;  Hubbard  v.  Busy,  80  Cal.  281; 
ttedmond  v.  Stepp,  100  N.  C.  212;  King  v.  Brigham,  19  Or.  560;  Morse  v. 
.RolUns,  121  Pa.  St.  537;  Bloom  v.  Ferguson,  128  Pa.  St.  362;  Bushey  v.  Iron 
<Jo.,  136  Pa.  St.  541;  Scott  v.  Pettigrew,  72  Tex.  321;  McAninch  v.  Freeman, 
€9  Tex.  445;  Jones  v.  Andrews,  72  Tex.  6;  Menasha  etc.  Co.  v.  Lawson,  70 
Wis.  600.  Monuments  have  been  defined  to  be  "marks  made  or  adopted  by 
the  surveyor  aa  evidence  of  the  lines  run  by  him  ":  Orier  v,  Penn.  Coal  Co., 
128  Pa.  St.  79.  AH  monuments  located  and  identified  are  of  equal  impor- 
tance: Scott  v,  Pettigrew,  72  Tex.  322. 

Coti/lict  between  Surveys.  —  Two  surveys  having  been  made  in  1835,  a  loca- 
tion was  made  upon  the  junior  survey,  which  location  was  followed  by  a  re* 
«arvey,  and  matured  into  a  patent  in  1841.  After  the  issue  of  this  patent,  a 
location  was  made  upon  the  senior  survey  of  1835,  which  was  also  followed 
•by  a  resurvey  and  matured  into  a  patent.  The  surveys  of  1839  having  been 
made  without  authority,  the  location  and  patent  under  the  junior  survey  has 
priority  over  that  under  the  senior  survey:  Oriffith  v.  Rife,  72  Tex.  185. 
Where  there  la  a  conflict  between  two  surveys  which  have  matured  into 
patents,  and  the  owner  of  the  junior  grant  is  in  possession  of  a  part  only  of  the 
land  in  dispute,  and  the  owner  of  the  senior  grant  is  in  similar  possession  of 
that  portion  of  his  grant  which  is  not  included  in  the  conflict,  the  junior 
grantee  can  set  up  the  statute  of  limitations  only  to  the  extent  of  his  actual 
possession:  Anderson  v.  Jackson,  69  Tex.  346.  Official  surveys  prevail  over 
private  ones:  Billinotley  v.  Bates,  30  Ala.  376;  68  Am.  Dec.  126. 

Evidence  to  Establish  or  Vary  Calls,  6e)7erally.  —  Locations  made  on  plats  are 
presumed  to  have  been  put  there  in  compliance  with  the  instructions  of  the 
surveyor:  Gittings  v.  Hall,  1  Har.  &  J.  14;  2  Am.  Dec.  502.  In  ascertaining 
the  boundaries  of  land  conveyed  in  a  deed,  a  map  referred  to  therein,  prop- 
erly certified  to  by  the  proper  surveyor,  is  admissible:  Payne  v.  English,  79 
Cal.  540;  Oibson  v.  Poor,  21  N.  H.  440;  53  Am.  Dec.  216;  and  a  plat  certified 
to  by  a  surveyor  is  sufficient,  if  from  the  facts  therein  given  any  competent 
surveyor  may  locate  the  parcels  of  land  and  aiscertain  their  proper  dimen- 
sions: Village  of  Auburn  v.  Ooodwin,  128  111.  58.  The  lines  of  a  junior  sur- 
vey which  calls  for  a  senior  survey  as  an  adjoiner  may  be  admitted  in 
evidence  for  the  purpose  of  showing  the  acts  of  a  deceased  surveyor  as  to 
the  location  of  the  lines  in  the  senior  survey:  Tyrone  etc.  Co.  v.  Cross,  128 
Pa.  St.  636.  Parol  evidence  is  admissible  of  the  meaning  of  the  words 
■"John  Edward's  comer,"  aa  used  in  the  description  of  boundaries  in  a 
{[rant:  Bonaparte  v.  Carter,  106  N.  C.  534.  When  the  question  is  merely  as 
to  the  boundary  between  two  anterior  surveys  of  a  tract  of  land,  which  are 
admitted  to  be  marked  upon  the  ground,  the  course  of  the  only  unknown 
line  cannot  be  controlled  by  a  corner  on  an  independent  survey:  Bloom  v. 
Ferguson,  128  Pa.  St.  362.  However,  when  the  boundaries  of  land  described 
in  a  survey  cannot  be  established  by  reference  to  known  monuments,  and 
the  courses  and  distances  are  irreconcilable,  the  circumstances,  as  well  as 
the  manifest  intention  of  the  parties,  may  be  taken  into  consideration,  for  the 
purpose  of  fixing  such  boundaries:  Rujjner  v.  Hill,  31  W.  Va.  4"29;  Brown  v. 
Bedinger,  72  Tex.  247;  Lilly  v.  Blum,  70  Tex.  704;  People  v.  Hatch,  60  Mich. 
.229;  MendenhaU  v.  Paris,  84  Cal.  193.     But  a  surveyor  can,  under  no  oir- 
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camstances,  assume  to  determine  lines  and  fix  monuments  according  to  his 
own  notions;  he  must  possess  certain  data,  and  then  can  only  measure  geo- 
metrically in  accordance  with  aaoh  data:  FUher  v.  Dowling,  66  Mich.  370; 
Jones  V.  Lee,  11  Mich.  37. 

Evidence  —  Quantity  of  Land  Called /or.  —  When  the  boundaries  can  be  def- 
initely determined,  the  number  of  acres  called  for  in  the  instrument  is  im- 
material for  the  purpose  of  ascertaining  the  quantity  of  land  actually  granted 
or  conveyed:  Doyle  v.  Mellen,  15  R.  I.  52.3;  Scott  v.  PeUigrew,  72  Tex.  321; 
Luckett  V.  Scruggs,  73  Tex.  520;  but  the  quantity  of  laud  called  for  may  be 
considered,  when  the  boundaries  are  in  question:  Ellis  v.  Han-is,  106  N.  0. 
395. 

Establishing  Lost  Corners.  —  Where  an  original  monument  marking  a  cor- 
ner in  a  survey  has  been  lost,  its  relocation  can  only  be  approximately  made 
by  measurements  from  other  corners:  Anderson  v.  Peterson,  74  Iowa,  482. 
To  relocate  lost  corners,  or  lines  marked  and  run  by  a  government  surveyor, 
the  jury  may  consider  a  private  survey  of  the  same  as  well  as  the  known 
marks  and  comers,  and  the  field-notes  and  plat,  even  though  such  private 
survey  does  not  correspond  in  all  respects  with  the  government  survey:  Bil- 
lin<jsley  v.  Bates,  30  Ala.  376;  68  Am.  Dec.  126.  And  in  relocating  lost  cor- 
ners, the  rule  still  holds  good  that  calls  for  natural  objects  are  preferred  to 
calls  for  courses  and  distances:  Tognazzini  v.  Morganti,  84  Cal.  159;  Walrod 
V.  Flanigan,  75  Iowa,  365.  Proceedings  to  establish  lost  corners  are  not  tri- 
able de  novo  upon  appeal,  under  the  Iowa  statutes:  Walrod  v.  Flanigan,  75 
Iowa,  365;  Bohall  v.  NeiwaU,  75  Iowa,  109. 

Ancient  Boundaries. — After  twenty-one  years,  the  lines  of  a  survey  are 
conclusive  as  stated  therein,  and  it  is  immaterial  whether  the  marks  men- 
tioned in  the  survey  can  be  found  on  the  land  or  not:  Orier  v.  Pennsylvania 
Coal  Co.,  128  Pa.  St.  79.  For  the  purpose  of  establishing  ancient  boundaries, 
by  locating  calls  for  corners,  etc.,  the  declarations  of  the  parties  in  interest, 
or  those  who  assisted  in  making  the  old  survey,  are  admissible,  when  such 
persons  are  unable  to  testify  orally  or  by  deposition,  by  reason  of  sickness  or 
death:  Whitman  v.  Haywood,  11  Tex,  557;  OHffith  v.  Sauls,  11  Tex.  630.  An- 
cient fences,  used  by  a  surveyor  in  his  attempt  to  reproduce  an  old  survey, 
are  strong  evidence  of  the  location  of  the  original  lines,  and  if  they  have  been 
standing  for  many  years,  should  be  taken  as  indicating  such  lines,  even 
against  the  evidence  of  a  survey  ignoring  such  fences,  based  upon  an  assumed 
starting-point:  Beavbien  v.  Kellogg,  69  Mich.  333;  for  it  will  not  do  to  allow 
boundaries  to  be  disturbed  upon  a  survey  made  from  an  assumed  starting- 
point,  without  proof  of  its  being  a  true  line,  located  and  fixed  by  the  original 
survey:  Beaubien  v.  Kellogg,  69  Mich.  333;  Carpenter  v.  Monks,  81  Mich.  103. 

Agreements  as  to  Boundaries — Acquiescence  therein  Amounting  to  Estoppel. 
—  Where  parties,  by  mutual  agreement,  fix  boundary  lines,  and  thereafter 
acquiesce  in  the  lines  so  agreed  upon,  they  miist  be  considered  as  the  true 
boundary  lines  between  them,  even  though  the  period  of  acquiescence  falls 
short  of  the  time  fixed  by  statute  for  gaining  title  by  adverse  possession: 
Jones  V,  Pashby,  67  Mich.  459;  11  Am.  St.  Rep.  589,  and  note;  Eiden  v.  Eiden, 
76  Wis.  435;  Lagow  v.  Clover,  11  Tex.  448;  Glover  v.  WrigJU,  82  Ga.  115; 
Kofin'gs  v.  Jung,  73  Wis.  178.  Where  there  is  a  dispute  as  to  boundaries 
between  adjoining  owners,  acts  and  admissions  of  such  owuers,  recognizing 
a  line  as  a  true  one,  are  evidence  of  its  location,  when  the  line  is  uncertain; 
but  this  is  not  the  case  wher"  the  line  is  well  ascertained:  Davidson  v.  Ar- 
ledge,  97  N.  C.  172;  State  Bridije  Co.  v.  Columbia,  27  S.  C.  137.  A  and  B  dis- 
puted as  to  a  line  between  them.     C  owned  adjoining  lands,  which  he  sold 
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to  D.  As  between  A  and  B,  it  was  improper  to  allow  D  to  testify  that  on  • 
survey  of  the  land  purchased  by  him  from  C,  C  ran  a  certain  line  as  the 
boundary  between  A  and  B,  it  being  shown  that  they  were  not  present,  and 
it  not  appearing  that  C  was  dead,  or  that  he  had  authority  to  make  such  sur- 
rey as  a  surveyor  or  otherwise:  Alexander  v.  Ooasett,  29  S.  C.  421. 

Procedure  in  Cases  to  Settle  Disputed  Boundary  Lines.  —  To  give  a  court  of 
equity  jurisdiction  in  cases  of  disputed  boundaries,  there  must  exist  not  only 
a  dispute  as  to  the  boundary  line,  but  also  some  equity  superinduced  by  the 
act  of  the  parties:  Wilson  v.  Hart,  98  Mo.  618;  Love  v.  Morrill,  19  Or.  546. 
Where  the  land  in  dispute  is  bounded  upon  the  county  line,  the  jurisdiction 
of  the  court  depends  upon  the  conformity  of  the  verdict  to  the  evidence  of 
the  situation  of  the  premises  relatively  to  such  county  line:  Jones  v.  Mc  Watty, 
85  Ga.  212.  The  boundary  line  between  two  counties  running  through  lands 
Involved  in  dispute,  service  by  the  sheriff  of  the  county  in  which  suit  was 
instituted,  upon  the  defendant  residing  in  the  other  county,  is  proper:  Pol' 
hill  V.  Brown,  84  Ga.  .339. 

In  such  suits,  the  complaint  must  set  out  the  land  in  dispute  by  metes  and 
bounds:  Edwards  v.  Smith,  71  Tex.  156. 

In  disputed  boundary  suits,  questions  of  ownership  are  not  in  issue,  unless 
founded  upon  a  prescriptive  right,  and  titles  are  referred  to  merely  for  the 
purpose  of  fixing  boundaries,  not  to  affect  ownership  in  the  lands:  Keller  v, 
Shelmire,  42  La.  Ann.  324. 

Questions  of  disputed  boundaries,  where  doubts  exist  as  to  monuments, 
corners,  or  lines,  are  issues  of  fact  for  the  jury:  Scott  v.  Yard,  46  N.  J.  Eq. 
79;  Fitzgerald  v.  Brennan,  57  Conn.  511;  Adams  v.  Crenshaw,  74  Tex.  Ill; 
Roberts  v.  Preston,  106  N.  C.  411;  Marah  v.  Richardson,  106  N.  C.  539;  Cross 
T.  Tyrone  etc.  Co.,  121  Pa.  St.  387;  Menasha  etc  Co.  r.  Lawson,  70  Wis.  600; 
BewUy  v.  Chapman,  16  Or.  402. 


Bexab  Building  and  Loan  Assooiatiok  v.  Rob- 
inson. 

[78  Texas,  16*.] 
UsuKT  —  Right  to  Recovwi  Money  Paid  as  Intkkbst,  and  Mbastthi  ott 
Recovert. — Interest  voluntarily  paid  upon  a  usurious  building  contract 
may  be  recovered  after  the  contract  has  been  executed.  In  the  absence  of 
•  statute  authorislDg  eooh  reoo^ery,  and  the  naeaeore  of  Meovery  is  the 
difference  between  the  debt  with  legal  interest  added,  and  with  the 
amount  of  payments  made,  computed  as  partial  payments  upon  the  debt. 

P.  H.  Wardy  and  Mason  and  Summerlinj  for  the  appellant. 

Tnrlton  and  Keller,  for  the  appellee. 

Hobby,  J.  The  appellee  instituted  this  suit  on  the  fifteenth 
day  of  August,  1887,  against  the  appellant,  to  recover  back 
from  it  the  sum  of  $1,440  paid  by  her  as  interest  on  a  contract 
alleged  to  be  usurious,  and  also  the  further  sum  of  $276  as  in- 
terest on  that  sum. 
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The  petition  states  that  she,  joined  by  her  husband,  then 
living  but  now  dead,  did,  on  the  twenty-third  day  of  March, 
1883,  enter  into  a  contract  with  the  appellant  in  the  form  and 
under  the  device  of  a  builder's  contract,  which  contract  was 
attached  to  and  made  part  of  the  petition.  In  this  contract 
it  is  stipulated  that  the  appellant  shall  erect  a  house  for  appel- 
lee for  the  sum  of  $4,800,  with  interest  at  ten  per  cent  per  an- 
num on  that  sum,  which  amounts  to  $40  per  month;  that  this 
monthly  sum  was  paid  for  each  and  every  month  from  the 
said  twenty-third  day  of  March,  1883,  up  to  and  including  the 
fifth  day  of  April,  1886;  that  said  contract  was  not  a  builder's 
contract,  but  was  a  fraudulent  device  for  evading  the  usury 
laws,  and  that  the  same  was  one  for  the  loan  of  money;  and 
that  under  said  contract  she  received  as  a  loan  from  the  ap- 
pellant only  the  sum  of  $3,292,  upon  which  she  paid  interest 
at  the  rate  of  $40  per  month,  or  at  the  rate  of  about  14^  per 
cent  per  annum. 

The  petition  further  alleges  that  the  appellee,  prior  to  the 
institution  of  the  suit  and  before  the  maturity  of  the  contract, 
paid,  in  addition  to  said  sum  of  $1,440  as  interest,  the  said  sum 
of  $3,292. 

The  appellant  filed  a  general  demurrer  to  the  petition,  and 
excepted  to  it  specially  that  the  petition  and  the  exhibit 
showed  the  contract  to  be  a  building  contract,  and  showed  a 
final  settlement  between  the  parties,  and  that  it  contained  no 
allegations  of  fraud,  deceit,  or  mistake  to  authorize  the  court 
to  reopen  said  settlement. 

The  demurrer  and  exceptions  were  overruled  by  the  court. 

The  appellant  filed  an  answer  admitting  the  execution  of 
the  contract  attached  to  the  petition,  and  alleging  that  the 
same  was  what  it  on  its  face  purported  to  be,  a  contract  for 
the  building  of  a  house  for  the  sum  of  $4,800,  and  that  it  was 
such  a  contract  as  under  its  charter  and  by-laws  it  was  permit- 
ted to  make;  that  it  fully  complied  with  said  contract,  and  that 
appellee  accepted  the  building  erected  under  said  contract; 
that  the  appellee  was  a  stockholder  in  the  appellant  associa. 
tion,  and,  as  such,  she  had  the  right  on  a  final  settlement  to 
have  applied  to  said  indebtedness  of  $4,800  the  value  of 
her  shares  of  stock  in  the  appellant  association;  that  on  the 
fifth  day  of  April,  1886,  and  long  before  the  maturity  of  the 
indebtednes:?  under  the  contract,  the  appellee  made  a  full  and 
final  settleujent  with  tlie  appellant  of  all  demands  arising  out 
of  said  contract,  and  that  in  said  final  settlement  she  was  cred- 
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ited  with  the  value  of  her  said  shares  of  stock,  including  the 
profits  which  the  said  shares  of  stock  had  earned,  and  appel« 
lant  therefore  pleaded  an  accord  and  satisfaction,  also  the  stat- 
ute of  limitation  of  two  years  to  the  recovery  of  $1,440  paid  as 
interest. 

A  trial  by  the  court  without  a  jury  resulted  in  a  judgment 
for  the  appellee  for  $1,102.95,  with  interest  from  September 
16,  1887. 

The  controlling  question  in  the  case  raised  by  the  assign- 
ments of  error  is,  whether  interest  voluntarily  paid  upon  an 
alleged  usurious  contract  can  be  recovered  after  the  contract 
has  been  executed,  in  the  absence  of  a  statute  authorizing  such 
recovery. 

The  contract  in  this  case,  upon  its  face,  is  a  building  con- 
tract, providing  by  its  terms  for  the  erection  of  a  building^ 
described,  for  appellee,  in  consideration  of  the  sum  of  four 
thousand  eight  hundred  dollars,  to  be  paid  by  appellee  at  the 
maturity  of  certain  stock  owned  by  appellee  in  the  building 
association. 

There  are,  no  doubt,  cases  which  deny  the  party  paying 
usurious  interest  the  right  to  maintain  an  action  or  suit  for 
its  recovery,  upon  the  principle  that  the  parties  are  equally  in 
the  wrong,  and  that  the  injury,  if  any,  is  the  result  of  a  volun- 
tary act. 

Under  the  statute  of  Missouri  regulating  this  subject,  it  was 
held  that  no  provision  was  made  by  which  the  borrower  could 
recover  back  money  paid  voluntarily  as  usurious  interest. 

The  opinion  in  the  case  is  largely  influenced  by  the  peculiar 
statute  of  that  state. 

It  appears  that  where  the  answer  in  that  state  raises  the  is- 
sue as  to  usury,  and  the  judgment  finds  it  to  be  established, 
the  interest  is  forfeited  to  the  school  fund.  And  to  hold  that 
a  party  can  institute  a  suit  to  recover  back  such  interest  when 
voluntarily  paid  would  have  the  effect  to  discourage  such  de- 
fense, as  the  recovery  would,  when  he  brings  suit,  inure  to  his 
benefit;  but  it  would  not  where  it  is  pleaded  as  a  defense: 
Ransom  v.  Hays,  39  Mo.  449. 

In  Iowa,  also,  the  policy  of  the  statute,  which  "regards  the 
parties  to  the  contract  in  pari  delicto,  holds  them  obnoxious  to 
its  animadversions,  and  makes  the  school  fund  the  recipient 
of  the  forfeiture,  would  be  defeated  by  allowing  the  borrower 
to  recover  usurious  interest  voluntarily  paid ";  NicholU  v. 
Skeel,  12  Iowa,  302. 
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In  Georgia,  it  has  been  held,  in  substance,  that  upon  the 
settlement  of  a  transaction  which  embraces  an  item  or  feature 
of  usurious  interest,  and  the  attention  of  the  party  paying  such 
interest  is  distinctly  called  to  it,  and  it  is  then  knowingly  in- 
cluded in  the  final  adjustment,  a  recovery  cannot  be  subse- 
quently had  for  such  usurious  interest:  Parker  v.  Fulton  etc. 
Building  Ass'n,  46  Ga.  166.  The  inference  deducible  from 
this  case  is,  that  if  the  party's  attention  be  not  distinctly- 
directed  to  the  obnoxious  feature  of  the  transaction,  a  re- 
covery could  be  had. 

Under  the  statute  of  Maryland,  a  recovery  is  not  allowed 
where  no  compulsion  is  used,  and  an  excess  of  lawful  interest 
is  paid  with  full  knowledge:  Await  v.  Euiaw  etc.  Building 
Ass'n,  34  Md.  435. 

We  believe  it  will  be  found  that  in  the  states  mentioned  the 
above  rule  obtains  generally  by  reason  of  some  peculiar  policy 
or  language  of  the  statute,  neither  of  which  exist  in  our  state. 

An  eminent  writer  says,  on  the  other  hand,  that  "  equitable 
relief  is  granted  against  usurious  contracts,  whether  execu- 
tory or  executed,  since,  from  considerations  of  public  policy, 
the  two  parties  are  not  regarded  as  standing  in  in  parti  de- 
licto  ";  2  Pomeroy's  Eq.  Jur.,  sec.  937. 

At  an  early  date  Lord  Mansfield  denied  that  the  parties 
were  equally  wrong:  Endlich  on  Building  Associations,  sec. 
359. 

"Equity,"  says  the  author  first  mentioned,  "will  never  as- 
sist a  party  to  carry  into  effect  his  own  intentional  violatioa 
of  the  law."  But  "  it  is  well  settled  that  courts  of  equity  will 
go  further,  and  will  give  all  the  aflSrmative  relief  which  is  just 
to  the  borrower If  the  contract  is  executed,  he  may  re- 
cover back  the  usurious  amount  paid  in  excess  of  the  sum 
actually  borrowed,  and  legal  interest  thereon":  Endlich  on 
Building  Associations,  sec.  359. 

"  Such  contracts  being  declared  void  by  the  statute  against 
usury,  equity  will  follow  the  law  in  the  construction  of  the 
statute If  the  borrower  seeks  relief  against  the  usuri- 
ous contract,  the  terms  upon  which  the  court  will  interfere  are 
that  the  plaintiff  will  pay  the  defendant  what  is  really  due, 
deducting  the  usurious  interest ":  1  Story's  Eq.  Jur.,  sees, 
301,  302. 

*'  Nor  is  the  payment  of  the  usurious  interest  such  a  volun- 
tary payment  as  entitles  the  receiver  to  retain  it":  Endlich  on 
Building  Associations,  sec.  359. 
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Our  statute  declares  that  "all  written  contracts  whatsoever 
ffhich  may  ia  any  way,  directly  or  indirectly,  violate  the  ar- 
ticle prohibiting  a  stipulation  for  interest  at  a  rate  greater  than 
twelve  per  cent  per  annum  shall  be  void  and  of  no  effect  for  the 
whole  rate  of  interest  only,"  etc.:  Rev.  Stats.,  art.  2979.  There 
is  nothing  in  our  statute  which  indicates  a  purpose  to  destroy 
the  common-law  or  equitable  right  to  recover,  by  aflBrmative 
action,  such  interest. 

Article  2981  provides  that  "no  evidence  of  usurious  interest 
€hall  be  received  on  the  trial  of  any  case  unless  the  same  shall 
be  specially  pleaded  and  verified  by  affidavit  of  the  party 
wishing  to  avail  himself  of  such  defense." 

It  is.  claimed  that  this  does  not  authorize  an  independent 
action  for  the  recovery  of  usurious  interest. 

We  do  not  think  it  was  the  intention  of  this  article  to  pre- 
clude a  party  from  asserting  his  right  to  recover  in  the  capa- 
■city  of  plaintiff.  The  article  last  referred  to  applies  to  those 
'who  "  wish  to  avail  themselves  of  this  defense,"  not  to  one 
seeking,  affirmatively,  relief  at  law  or  in  equity.  Under  our 
laws  regulating  limitation,  it  is  provided  that  "the  laws  of 
limitation  shall  not  be  made  available  to  any  person  in  any 
«uit  in  any  of  the  courts  of  this  state,  unless  it  be  specially  set 
forth  as  a  defense  in  the  answer":  Rev.  Stats.,  art.  3220. 
This  is  certainly  as  restrictive  as  article  2981.  But  this,  we 
apprehend,  would  not  preclude  a  party  from  establishing, 
affirmatively,  his  right  by  limitation  in  the  capacity  of  plain- 
tiff: Wiiibum  V.  Cochran^  9  Tex.  125;  Moody  v.  Holcomb,  26 
Tex.  719. 

We  think  a  suit  like  the  present  may  be  maintained. 

"  The  essential  elements  of  a  usurious  contract  consist  of  a 
loan,  with  the  understanding  that  the  money  loaned  is  to  be 
returned,  and  that  a  greater  rate  of  interest  is  paid  than  the 
«tatute  allows.  Whether  this  be  done  directly  or  indirectly, 
or  whatever  may  be  the  form  or  phase  the  contract  assumes, 
is  altogether  immaterial":  Endlich  on  Building  Associations, 
^86C.  358. 

The  evidence  in  the  case  shows  that  the  amount  of  inter- 
•est  agreed  to  be  paid  by  Mrs.  Robinson  under  the  contract 
with  appellant  was  usurious,  as  it  exceeded  the  highest  rate 
recognized  by  our  law,  to  wit,  twelve  per  cent.  But  in  con- 
tracting to  pay  this  rate,  she  necessarily  contracted  to  pay 
twelve  per  cent,  hence  we  think  the  appellant  would  be  en- 
titled  to  recover  the  amount  of  the   loan  made  to  her  on 
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March  23,  1883,  together  with  twelve  per  cent  interest  per 
annum  thereon;  that  she  is  entitled  to  credit  for  the  amounts 
paid  by  her  at  the  different  times  shown  by  the  evidence. 
And  that  the  rights  of  the  parties  may  be  adjusted  under  the 
well-recognized  rules  applicable  to  partial  payments,  we  think 
the  judgment  should  be  reversed,  and  the  cause  remanded. 

Patmbnt  or  Us0BioTTS  Interest  —  Recovery  Back.  —  Payment  of  usn- 
rious  iuterest  is  regarded  as  made  under  moral  duress,  and  is  therefore  ex- 
cepted from  the  operation  of  the  ordinary  rule  that  voluntarily  paying  an 
illegal  claim  estops  the  payor  from  maintaining  an  action  to  recover  such 
payment.  Payment  of  usurious  interest  may  be  recovered  back  at  any  time 
prior  to  the  bar  interposed  by  the  statute  of  limitations:  Peterborough  Sav. 
Bank  v.  Hodgdon,  62  N.  H.  300;  Sherley  v.  Trabue,  85  Ky.  71;  Wheaton  v. 
Hihhard,  20  Johns.  290;  11  Am.  Dec.  284.  And  under  some  statutes  double 
the  amount  of  usurious  interest  paid  may  be  recovered  back  by  the  debtor: 
UOey  V.  Gavender,  31  S.  C.  283;  Schuyler  NaL  Bank  v.  BoUong,  24  Neb.  825. 
But  in  Michigan  the  courts  grant  no  relief  to  him  who  voluntarily  fulfills  a 
usurious  contract:  Dykes  v.  Wyman,  67  Mich.  237.  The  rule,  however,  seems 
to  be,  that  voluntary  payments  do  not  estop  the  debtor  in  oases  of  usurious 
Interest:  Hardin  v.  Trimmier,  27  S.  O.  Ill;  Marshall  v.  Pope,  84  Ga.  452, 
The  measure  of  recovery  back  is  the  excess  paid  over  the  amount  of  legal  in- 
terest: Dickerson  v.  Tkomaa,  67  Miss.  778;  Zeigler  v.  ScoU,  10  Ga.  389;  54 
Am.  Dec.  395,  and  note  400-402,  upon  the  question  of  recovering  money  paid 
as  usury;  note  to  Davit  v.  Oarr,  55  Am.  Dec.  399,  400.  In  Kendall  v. 
Crouch  88  Ky.  199,  it  is  decided  that  where  usury  is  paid  upon  a  judgment, 
DO  right  to  recover  it  back  accrues  to  the  judgment  debtor  so  long  as  the 
judgment  remains  in  force;  nor  does  the  statute  of  limitations  begin  to  run 
against  a  proceeding  to  enforce  the  restitution  of  usury  paid  upon  a  judgment, 
until  the  same  is  vacated.  In  Stoddard  v.  Lloyd,  79  Iowa,  1,  however,  it 
was  decided  that  where  defendants,  merely  for  the  purpose  of  evading  the 
usury  laws,  consented  to  judgments  against  them  upon  usurious  notes,  and 
then  gave  new  notes  for  the  amount  of  such  judgments,  the  defense  of  usury 
might  be  set  up  as  against  the  new  notes,  but  that  the  burdea  rested  upon  the 
makers  of  the  notes  to  show  that  the  judgments  were  obtained  under  such 
circumstances.  In  Kearney  v.  First  Nat,  Bank,  129  Pa.  St.  577,  the  court 
held  that  where  usurious  interest  on  a  note  made  payable  to  a  national  bank 
is  included  in  a  renewal  note,  without  an  agreement  that  it  is  to  be  a  pay- 
ment of  the  old  note,  and  the  same  is  afterwards  merged  in  a  judgment,  and 
fully  satisfied,  the  penalty  for  charging  and  accepting  usury  on  loans  cannot 
be  enforced. 
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Gainesville,  Henrietta,  and  Western  Railway 
Company  v.  Hall. 

[78  Texas,  169.] 

DuiAOEs  —  Injury  from  Construction  and  Operation  of  Public  Works. 
—  When  by  the  oonstruction  of  any  works  there  is  a  physical  interfer- 
ence with  any  right,  public  or  private,  which  the  owner  or  occupier  of 
property  is  by  law  entitled  to  make  use  of  in  connection  with  such  prop- 
erty, and  which  gives  an  additional  market  value  thereto  apart  from 
the  uses  to  which  any  particular  owner  or  occupier  may  put  it,  there  is 
a  right  to  compensation,  if,  by  reason  of  such  interference,  the  property, 
as  property,  is  lessened  in  value. 

OoNsnTunoNAL  Law  —  Damages  for  Operation  of  Public  Works.  —  A 
constitutional  provision  that  "no  person's  property  shall  be  taken,  dam- 
aged,  or  destroyed  for  or  applied  to  a  public  use  without  adequate  com* 
pensation  being  made  "  is  sufficiently  comprehensive  to  include  damages 
resulting  from  the  operation  of  public  works,  as  well  as  those  which  are 
inflicted  by  their  construction. 

OOKSTITUTIONAL  LaW  —  DaHAOES  FOR    OPERATION    OF  RaILROAD.  —  Under 

a  constitutional  provision  that  "no  person's  property  shall  be  taken, 
damaged,  or  destroyed  for  or  applied  to  a  public  use,  without  adequate 
eompensation  being  made,"  a  land-owner  whose  property  is  injured  by 
the  construction  of  a  railroad,  and  the  vibration,  smoke,  noxious  vapors, 
and  noise  of  passing  trains,  is  entitled  to  damages,  although  such  road 
is  not  upon  bis  land  nor  is  any  of  his  property  taken  in  its  construction. 
Witnesses  —  Opinion  as  Evidence.  —  In  an  action  to  recover  damages 
from  a  railroad  company  for  injury  to  property  from  passing  trains,  an 
inquiry  of  a  witness  as  "to  what  amount,  if  any,  is  your  property  de- 
preciated in  market  value  by  reason  of  the  construction  and  operation  of 
defendant's  railroad,  taking  into  consideration  the  physical  disturbances 
to  said  property  only,  if  any,  such  as  uoi^e,  smoke,  noxious  vapors,  and 
vibrations,  and  excluding  from  your  consideration  all  damages  and  in- 
convenience sustained  in  common  with  the  community  at  large,"  is  ob- 
jectionable, as  calling  for  an  opinion  upon  a  matter  involving  a  mixed 
question  of  law  and  fact. 

R.  C.  Foster  and  A.  E.  WilHnson^  for  the  appellant. 

C.  C.  PotteVf  and  Stuart,  Bailey,  and  Harris,  for  the  appellee, 

Gaines,  A.  J.  This  action  was  brought  by  appellee  against 
the  appellant  corporation  to  recover  damages  to  certain  real 
estate,  alleged  to  have  been  caused  by  the  construction  of  the 
defendant's  railroad  and  the  operation  of  its  trains.  The 
plaintiflF's  property  consists  of  a  lot  in  the  suburbs  of  the  city 
of  Gainesville,  upon  which  he  resides  with  his  family,  and  haa 
a  dwelling-house  and  other  improvements  appropri.ite  to  a 
place  of  residence.  The  dwelling-house  stands  twenty-six  feet 
from  the  south  boundary  line  of  the  lot.  The  defendant  com- 
pany took  no  part  of  plaintifif's  land,  but  constructed  its  road 
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parallel  to  such  line  at  a  distance  from  it  of  about  thirty -seven 
feet.  The  damages  were  claimed  by  reason  of  the  vibration, 
noise,  smoke,  noxious  vapors,  and  cinders  incident  to  the  run- 
ning of  trains  over  the  road. 

The  court  charged  the  jury,  in  effect,  to  find  for  the  plain- 
tiff if  his  property  had  been  damaged  by  the  construction  and 
operation  of  defendant's  road,  provided  such  damage  resulted 
from  the  vibration,  smoke,  noxious  vapors,  and  the  noise  of 
passing  trains;  and  that  they  should  not  take  into  considera- 
tion any  damage  plaintiff  had  suffered  in  common  with  the 
community  generally.  The  defendant  asked  the  court  to  give 
the  following  charge,  which  was  refused:  "The  mere  con- 
struction and  operation  of  the  railroad  of  defendant  upon  land 
adjoining  plaintiff's  premises,  and  in  the  proper  and  usual 
manner  in  which  railroads  are  built  and  operated,  was  not  an 
unlawful  act,  nor  could  it  be  denominated  a  nuisance;  and 
the  inconvenience  to  plaintiff  or  the  owner  of  the  premises 
from  such  vibration,  noise,  and  smoke  as  were  incident  to  the 
ordinary  operation  of  the  railroad  by  running  from  four  to  six 
trains  per  day  past  plaintiff's  premises  does  not  give  him  a 
cause  of  action  for  damages  or  depreciation  in  the  value  of  his 
premises  occasioned  thereby.  You  are  therefore  instructed  to 
return  a  verdict  for  the  defendant." 

The  giving  and  the  refusal  of  these  instructions  respectively 
present  the  fundamental  question  in  this  case,  and  involves 
the  construction  of  that  portion  of  our  present  constitution 
which  provides  that  "  no  person's  property  shall  be  taken, 
damaged,  or  destroyed  for  or  applied  to  a  public  use  without 
adequate  compensation  being  made,  unless  by  consent  of  such 
person":  Art.  1,  sec.  17. 

The  precise  question  made  by  the  facts  of  this  case  is  one 
of  the  first  impression  in  this  court.  In  Gulf,  Colorado,  and 
Santa  Fe  R'y  Co.  y.  Fuller,  63  Tex.  467,  damages  were  allowed 
the  plaintiff  for  an  injury  to  his  property  resulting  from  the 
construction  and  operation  of  the  defendant's  railroad  along  a 
street  in  front  of  his  lots.  The  plaintiff  having  an  easement 
in  the  street  peculiarly  essential  to  the  full  enjoyment  of  his 
property,  the  court  held  that  the  appropriation  of  the  street 
was  a  taking  within  the  meaning  of  the  constitution.  But  the 
court  also  say:  "  If,  however,  there  has  been  no  taking  of  the 
property  of  the  appellee  within  the  meaning  of  the  constitu- 
tion, there  can  be  no  doubt  that  it  has  been  damaged,  if  the 
evidence  offered  to  support  the  averments  of  the  petition  be 
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true.  The  word  *  damaged '  is  evidently  used  in  the  sense  in 
which  the  word  '  injured '  is  ordinarily  understood.  By  dam- 
age is  meant  '  every  loss  or  diminution  of  what  is  a  man's 
own,  occasioned  by  the  fault  of  another,'  whether  this  results 
directly  to  the  thing  owned,  or  be  but  an  interference  with  the 
right  which  the  owner  has  to  the  legal  and  proper  use  of  his 
own.  If  by  the  construction  of  a  railway  or  other  public  work 
an  injury  peculiar  to  a  given  property  be  inflicted  upon  it,  or 
its  owner  be  deprived  of  its  legal  and  proper  use,  or  of  any 
right  therein  or  thereto,  —  that  is,  if  an  injury  not  suffered  by 
that  particular  property  or  right  in  common  with  other  prop- 
erty or  rights  in  the  same  community  or  section  by  reason  of 
the  general  fact  that  the  public  work  exists  be  inflicted,  —  then 
6uch  property  may  be  said  to  be  damaged." 

In  Oulf,  Colorado,  and  Santa  FS  Ry  Co.  v.  Eddins,  60 
Tex.  656,  the  same  question  was  decided  in  the  same  way.  The 
cases  cited  difl'er  from  the  case  before  us  in  the  respect  that 
in  each  of  them  the  street  in  front  of  the  property  damaged 
was  appropriated,  while  in  this  the  road  was  not  constructed 
along  or  over  any  public  highway  adjacent  to  the  plaintiff's 
lot.  We  think  the  language  quoted  from  the  opinion  in  the 
Fuller  case  lays  down  the  true  rule.  The  use  of  the  disjunc- 
tive conjunction,  in  the  provision  of  the  constitution  under  con- 
sideration, indicates  clearly  that  it  was  not  necessary  that 
there  should  be  a  taking,  to  entitle  the  owner  of  property  to 
compensation  for  any  special  damage  that  might  result  to  it 
from  the  construction  of  a  public  work. 

In  Texas  etc.  R'y  Co.  v.  Meadows,  78  Tex,  82,  this  subject 
came  up  for  consideration,  and  the  court  say:  "If  a  railroad 
company  condemned  or  otherwise  acquired  for  its  purposes  a 
right  of  way  over  land,  and  in  constructing  its  road  did  an  act 
injurious  to  an  adjacent  or  neighboring  proprietor,  for  which 
if  done  by  the  original  owner  he  would  have  been  responsible 
at  common  law,  the  company  should  be  held  liable  to  com- 
pensate the  proprietor  so  injured.  We  do  not  understand  that 
it  was  intended  to  give  an  action  against  those  constructing 
public  works  for  acts  which  if  done  by  persons  in  pursuit  of  a 
private  enterprise  would  not  have  been  actionable." 

There  i  ^  high  authority  for  holding  that  the  charter  of  a  rail- 
road company,  even  in  the  absence  of  a  statutory  or  constitu- 
tional law  allowing  compensation  for  incidental  damage,  does 
not  exempt  it  from  suits  by  persons  whose  property  is  injuri- 
ously affected   by  its  works,  although  it   be  properly  con- 
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Btructed  and  carefully  operated,  at  least  in  cases  where,  in 
pursuance  of  its  charter,  the  works  of  the  corporation  could 
have  been  so  located  as  to  avoid  the  injury:  Baltimore  etc.  R.  R. 
Co.  V.  Fifth  Baptist  Church,  108  U.  S.  317. 

The  doctrine  as  above  qualified  may  be  sustainable,  but  the 
great  weight  of  authority  is  to  the  effect  that  in  the  absence  of 
constitutional  restrictions  the  legislative  grant  legalizes  all 
acts  done  in  strict  pursuance  of  the  power  conferred,  and  that 
persons  whose  property  has  been  damaged  but  not  taken  must 
suffer  the  loss.  If  the  power  does  not  confer  authority  to  do 
the  act  despite  the  damage,  it  would  be  the  right  of  an  owner 
whose  property  is  injuriously  affected  by  the  operation  of  a 
railroad  to  enjoin  such  operation  as  a  nuisance,  and  thus 
defeat  the  grant.  We  think  that  the  insertion  of  the  words 
"damaged  or  destroyed,"  in  the  provision  of  the  constitution 
under  consideration,  was  at  all  events  intended  to  obviate  any 
question  of  exemption  from  liability  to  the  owner  for  property 
injuriously  affected  by  a  public  work,  and  to  provide  a  remedy 
for  any  damage  which  in  such  cases  the  legislature  might  au- 
thorize to  be  inflicted.  It  is  sufficient  for  the  determination 
of  this  case  to  say  that  it  was  certainly  intended  that  the  legis- 
lature should  not  authorize  a  corporation  to  do  an  act  for  a 
public  use  which  if  done  by  an  individual  without  legislative 
sanction  would  be  actionable,  and  at  the  same  time  exempt  it 
from  liability  to  respond  in  damages  to  the  owner  whose  prop- 
erty had  been  injured.  Such  was  the  opinion  expressed  in 
Texas  etc.  R^y  Co.  v.  Meadows,  73  Tex.  82,  previously  cited. 

We  are  then  brought  to  the  inquiry  whether  or  not  the 
carrying  on  of  any  business  by  a  natural  person  upon  his  own 
land  which,  by  reason  of  the  noise,  smoke,  and  vibration 
caused  by  the  operation  of  powerful  machinery,  materially 
diminished  the  enjoyment  of  the  property  of  another  and 
rendered  it  less  desirable  as  a  residence,  and  depreciated  it» 
market  value,  is  a  nuisance  at  common  law. 

The  doctrine  announced  in  Burditt  v.  Swenson,  17  Tex.  489, 
67  Am.  Dec.  665,  leads  inevitably  to  the  conclusion  that  it  is. 
In  that  case  the  court  quoted  Blackstone,  who  says:  "  If  one 
does  any  ....  act,  in  itself  lawful,  which,  being  done  in  that 
place,  necessarily  tends  to  the  damage  of  another's  property, 
it  is  a  nuisance."  That  a  nuisance  may  be  created  by  smoke, 
noise,  noxious  vapors,  or  other  physical  disturbances  of  the 
enjoyment  of  property  is  a  proposition  in  accordance  with 
sound  principles,  and  is  well  supported  by  authority:  Balti- 
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more  eU.  R.  R.  Co.  v.  Baptist  Church,  108  U.  S.  317;  Wood  on 
Nuisances,  sec.  611,  and  cases  cited;  Jeffersonville  etc.  R.  R. 
Co.  V.  EsterUf  13  Bush,  667;  Bangor  etc.  R.  R.  Co.  v.  McComb^ 
60  Me,  290. 

There  was  evidence  in  this  case  tending  to  show  that  by 
reason  of  the  noise,  smoke,  and  vibration  produced  by  the 
operation  of  the  defendant's  road  the  plaintiflf's  property  had 
been  greatly  diminished  in  value.  The  following  is  the  rule 
laid  down  by  an  eminent  English  judge  as  applicable  to  cases 
like  this:  "  When  by  the  construction  of  any  works  there  is  a 
physical  interference  with  any  right,  public  or  private,  which 
the  owners  or  occupiers  of  property  are  by  law  entitled  to 
make  use  of  in  connection  with  such  property,  and  which 
gives  ari  additional  market  value  to  such  property,  apart  from 
the  uses  to  which  any  particular  owner  or  occupier  might  put 
it,  there  is  a  title  to  compensation,  if  by  reason  of  such  interfer- 
ence the  property,  as  property,  is  lessened  in  value  ":  Metropoli' 
tan  Board  v.  McCaHhy,  L.  R.  7  H.  L.  243.  The  charge  of  the 
court  was  in  accordance  with  these  principles,  and  was  not 
erroneous.  The  charge  requested  was  based  upon  contrary 
principles,  and  was  properly  refused. 

We  deem  it  proper,  before  leaving  this  subject,  to  comment 
briefly  upon  the  case  of  Hamviersmith  Ry  Co.  v.  Brand,  L.  R. 
4  H.  L.  171,  upon  which  appellant  seems  mainly  to  rely  for  a 
reversal  of  the  judgment.  In  its  decision  a  great  amount  of 
labor  and  a  great  wealth  of  learning  was  expended.  The 
plaintiflf's  claim  in  that  case  was  precisely  like  the  claim  in 
this.  The  court  of  queen's  bench  held  that  the  plaintifi"  was 
not  entitled  to  recover:  Brand  v.  Railway  Co.,  L.  R.  1  Q.  B. 
130.  This  judgment  was  reversed  in  the  exchequer  chamber 
(L.  R.  2  Q.  B.),  but  upon  final  appeal  to  the  house  of 
lords  was  sustained.  Four  of  the  five  judges  who  were  cited 
to  advise  the  lords  were  of  the  opinion  that  the  plaintiff"  was 
entitled  to  recover,  and  in  that  opinion  one  of  the  law  lords 
concurred.  Two  of  the  law  lords  held  the  contrary  opinion, 
and  the  house  gave  judgment  accordingly.  The  important 
fact,  however,  is,  that  the  decision  of  the  case  turned  upon  the 
construction  of  the  acts  of  Parliament  which  allowed  com- 
pensation to  owners  "when  lands  were  taken  or  injuriously 
affected  "  by  the  construction  of  public  works.  The  question 
was,  whether  compensation  was  intended  to  be  allowed  only 
for  damages  occurring  from  the  construction  of  the  works,  or 
whether  it  included  also  such  damages  as  resulted  from  the 
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operation  of  the  trains  after  the  works  had  been  constructed. 
The  damages  in  the  case  were  clearly  of  the  latter  character, 
and  each  of  the  judges  who  gave  an  opinion  against  the  right 
of  compensation  placed  it  distinctly  upon  the  ground  that  the 
acts  of  Parliament  commonly  called  the  Land  Clauses  Act 
and  the  Railway  Clauses  Act  gave  compensation  only  for 
such  damages  as  resulted  from  the  construction  of  the  railroad, 
and  not  from  the  operation  of  its  trains.  The  decision  of  the 
case  was  made  to  depend  purely  upon  a  matter  of  verbal  con- 
struction. AH  the  judges  conceded  that  the  plaintiff's  prop- 
erty had  been  injuriously  affected,  "  and  that  if  the  language  of 
the  statute  had  been  broad  enough  to  embrace  damages  re- 
resulting  from  the  operation  of  the  works,  the  plaintiff  would 
have  been  entitled  to  recover." 

In  the  case  of  Metropolitan  Board  v.  McCarthy,  above  cited, 
the  damages  claimed  resulted  from  the  construction  of  the 
works,  and  the  right  of  recovery  was  maintained  in  the  com- 
mon pleas,  in  the  exchequer  chamber,  and  in  the  house  of 
lords:  L.  R.  7  Com.  P.  508;  L.  R.  8  Com.  P.  191;  L.  R.  7 
H.  L.  243.  The  question  was  again  considered,  and  the  doc- 
trine of  the  case  last  cited  affirmed  in  Railway  v.  Walker^s 
Trustees,  L.  R.  7  App.  Cas.  259. 

There  is  no  such  difficulty  under  the  provision  of  our  con- 
stitution as  was  presented  in  the  construction  of  the  English 
statutes.  The  language,  "  no  person's  property  shall  be  taken, 
damaged,  or  destroyed  for  or  applied  to  a  public  use  without 
adequate  compensation  being  made,"  is  sufficiently  compre- 
hensive to  include  damages  resulting  from  the  operation  of 
public  works,  as  well  as  those  which  are  inflicted  by  their 
construction  merely.  The  property  in  this  case  was  damaged 
for  a  public  use  by  the  operation  of  the  railroad,  and  the 
damage  comes  as  clearly  within  the  provision  of  the  constitu- 
tion as  damages  which  result  immediately  from  the  construc- 
tion of  the  road.  The  property  is  subjected  to  a  perpetual 
servitude  for  the  benefit  of  the  public,  and  the  owner  is  en- 
titled to  his  compensation  for  his  damage.  The  following 
American  cases  bear  upon  the  question  we  have  been  con- 
sidering, and  support  the  conclusion  we  have  announced: 
Columbia  etc  Bridge  Co.  v.  Geisse,  36  N.  J.  L.  558;  Chicago  v. 
Taylor,  125  U.  S.  161;  Rigney  v.  Chicago,  102  111.  64;  Reardon 
V.  San  Francisco,  66  Cal.  492;  56  Am.  Rep.  109;  Chicago  etc. 
R.  R.  Co.  V.  Ayres,  106  111.  511;  Hot  Springs  R.  R.  Co.  v. 
Williamson,  45  Ark.  429. 
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During  the  progress  of  the  trial,  the  following  question  was 
propounded  to  plaintiflf  on  his  behalf,  while  being  examined 
as  a  witness,  as  well  as  to  his  other  witnesses:  "To  what 
amount,  if  any,  is  your  property  depreciated  in  market  value 
by  reason  of  the  construction  and  operation  of  defendant's 
railroad,  taking  into  consideration  the  physical  disturbances 
to  said  property  only,  if  any,  such  as  noise,  smoke,  noxious 
vapors,  and  vibrations,  and  excluding  from  your  considera- 
tion all  damages  and  inconveniences  sustained  in  common 
with  the  community  at  large?** 

The  question  was  objected  to  by  the  defendant,  on  the 
ground  that  it  called  for  the  opinion  of  the  witnesses  upon  a 
matter  involving  a  mixed  question  of  law  and  fact.  We  think 
that  the  question  was  improper,  and  that  the  objection  should 
have  been  sustained.  But  in  so  far  as  the  answer  of  the 
plaintiff  was  concerned,  no  harm  resulted  to  the  defendant 
He  did  not  give  a  direct  response  to  the  question,  but  an- 
swered that  the  market  value  of  the  place  was  almost  totally 
destroyed;  that  without  a  railroad  it  would  be  worth,  at  a  low 
estimate,  four  thousand  dollars,  and  its  value  was  decreased, 
from  the  causes  enumerated,  from  one  half  to  three  fourths  of 
that  amount.  The  result  was  the  same  as  if  the  witness  had 
been  asked  the  value  of  the  property  before  the  railroad  was 
built  and  afterwards,  and  the  cause  of  the  depreciation  in 
value,  if  any,  and  had  answered  it  was  worth,  before  the  con- 
struction, four  thousand  dollars,  but  since  the  construction 
was  not  worth  more  than  one  thousand  or  two  thousand 
dollars,  and  the  cause  of  the  decrease  was  the  noise,  smoke, 
and  vibration  caused  by  the  moving  trains.  Neither  the  bill 
of  exceptions  nor  the  statement  of  facts  show  the  answers  of 
the  other  witnesses  to  the  question,  and  without  knowing  what 
the  answers  were,  we  cannot  say  whether  the  defendant  was 
prejudiced  or  not  They  may  have  answered  that  in  their 
opinion  there  was  no  damage. 

We  find  no  reversible  error  in  the  record,  and  the  judgment 
is  affirmed.  

Eminent  Domaht.  —  Power  to  Take  Prknte  Property  /or  PmbUe  PurpoMt. 
—  The  power  to  take  prirate  property  for  publie  oae  under  tb«  right  of 
eminent  domain  ia  rested  in  the  legislature  alone:  Oroff't  Appeal,  128  Pa. 
St.  621;  WkUeeU  t.  Union  Dep.  S  R'y  Co.,  10  Col.  243;  MaUer  qf  Ni- 
agara Falls  etc  R'y  Co.,  108  N.  Y.  376;  Matter  qf  Poughkeepsie  Bridge  Co., 
108  N.  Y.  483;  and  the  necessity  for  comlemning  private  property  is  not  a 
■ubjeot  of  judicial  cognisance,  but  lies  exclusively  within  the  province  of  the 
legidlatore:  Stale  r.  Rapp,  39  Minn.    65;  Aklridge  v.  Spean,  101   Mo.  400; 
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Dall^fs  L.  Co.  V.  Urquhart,  16  Or.  67;  Ta:t.  v.  Central  L.  A^ijlum,  84  Va.  271. 
But  the  legislature  may  delegate  this  power  to  corporations  or  individuals: 
JUoranv.  Boss,  79  Cal.  159;  Matter  of  Pow/hkeepsi"  Bridge  Co.,  108  N.  Y. 
483.  Authority  to  exercise  this  right  must  be  strictly  construed:  Matter  of 
PowjhJcee'psie  Bridge  Co.,  108  N.  Y.  483;  Godchauxv.  Cai-penler,  19  Nev.  415. 

For  What  Purposes  may  Private  Property  be  Talren. — The  legislature 
can  take  private  property  for  public  uses  only:  Forney  v.  Fremont  etc. 
R.  R.  Co..  23  Neb.  465;  Hancock  Stock  etc.  Co.  v.  Adams,  87  Ky.  417;  Chicago 
etc.  R'y  Co.  v.  Chicago,  132  111.  372;  Dalles  L.  Co.  v.  Urquhart,  16  Or.  67;  aud 
never  for  private  purposes:  In  re  Barre  Water  Co.,  62  Vt.  27;  Hancock  Stock 
etc.  Co.  V.  Adams,  87  Ky.  417.  Whether  the  use  is  really  a  public  use  is  a~ 
judicial  question  for  the  courts  to  determine:  Matter  of  Niagara  Falls  etc  R'y 
Co.,  108  N.  Y.  375;  St.  Joseph  etc.  R.  R.  Co.  v.  Hannibal  etc.  R.  R.  Co.,  94- 
Mo.  535;  Aldridge  v.  Spears,  101  Mo.  400;  and  is  subject  to  a  review  in  the 
appellate  court:  Railroad  Co.  v.  Iron  Works,  31  W.  Va.  710.  The  district 
court  has  power  to  decide  the  question  as  to  whether  a  condemnation  has 
been  actually  made,  but  not  to  make  the  condemnation:  Ackerman  v.  Huff, 
71  Tex.  317.  Property  already  taken  for  public  uses  may  be  taken  for  other 
public  purposes:  Graff's  Appeal,  128  Pa.  St.  621. 

W^hat  Constitutes  a  Taking  of  Private  Property.  — The  word  "taken,"  a»: 
nsed  in  statutes  providing  a  compeuiation  for  private  property  "taken" 
for  public  uses,  means  an  actual  assumption  by  the  taking  party  of  ex- 
clusive possession  at  the  termination  of  the  proper  judicial  proceedings: 
Woodruffs.  Callin,  54  Conn.  277;  but  any  restriction  of  the  common  use  of 
private  property  which  destroys  its  value  or  strips  it  of  its  attributes  is  a- 
violation  of  the  owner's  rights  therein:  Janesville  v.  Carpenter,  11  Wis.  288j. 
20  Am.  St.  Rep.  123.  Citizens  cannot  be  disturbed  in  the  enjoyment  of  their- 
property,  unless  there  exists  a  real  and  public  necessity  for  condemnation 
under  the  right  of  eminent  domain:  Detroit  v.  Daly,  68  Mich.  503.  Every 
land-owner  may  object  to  giving  up  his  land  to  the  use  of  a  railroad  com- 
pany, and  may  base  his  objections  upon  the  value  of  the  land  and  a  lack  of 
the  necessity  for  the  location  and  extension  of  such  r;i  Iroad  over  his  land 
under  any  conditions:  Grand  Rapids  etc.  R.  R.  Co.  v.  Weiden,  70  Mich.  390j 
but  objections  cannot  be  raised  by  third  parties  not  interested  in  the  lands: 
Kettle  River  R'y  Co.  v.  Raihoay  Co.,  41  Minn.  461. 

Proceedings  to  Condemn.  —  The  right  of  eminent  domain  can  be  exercised 
only  in  the  manner  pointed  out  by  statute:  Allen  v.  Railroad,  102  N.  C 
381;  Galveston  etc.  R'y  Co.  v.  Railway  Co.,  72  Tex.  454;  Fort  Worth  St.  R'y 
Co.  V.  Queen  City  R'y  Co.,  71  Tex.  165;  Chicago  etc.  R'y  Co.  v.  Chicago,  132 
111.  372;  Matter  of  Cinion  Elevated  R.  R.  Co.,  112  N.  Y.  61.  Condemnation 
proceedings  are  not,  strictly  speaking,  ordinary  civil  actions:  Lake  Shore  etc. 
R'y  Co.  V.  Cincinnati  etc.  R'y  Co.,  116  Ind.  578;  but  are  proceedings  purely 
statutory,  in  which  the  statute  must  always  be  strictly  complied  with:  ColO' 
rado  etc.  R.  R.  Co.  v.  Allen,  13  Col.  229;  Chicago  etc.  R'y  Co.  v.  Young,  96  Mo. 
39;  Ames  v.  Union  County,  17  Or.  601;  Neale  v.  Superior  Cmirt,  11  Cal.  28i 
When  the  statute  gives  the  land-owner  a  specific  remedy  for  the  recovery  of 
damages,  that  remedy  must  be  pursued:  Wagner  v.  SaMiurg  Township,  132 
Pa.  St.  636. 

Necessity  of  Compensation.  —  Private  property  cannot  bo  taken  nnder 
the  right  of  eminent  domain,  in  the  absence  of  the  owner's  consent,  without 
fully  compensating  him  therefor:  Organ  v.  Memphis  etc.  R.  R.  Co.,  51  Ark. 
230;  San  Diego  L.  Co.  v.  Neal,  78  Cal.  63;  Oliver  v.  Union  Point  etc.  R.  R.  Co., 
83  Ga.  257;  Grand  Rapids  etc.  R.  R.  Co.  v.  '^hesebro,  74  Mich.  466;  Grand 
Am.  St.  Rep.,  Vol.  XXIL  — 4 
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Hapidt  etc.  R.  R.  Co.  v.  Woden,  70  Mich.  391;  Dalles  L.  Co.  ▼.  Urquhart,  16 
Or,  67;  Fort  Worth  etc.  R'y  Co.  v.  Queen  City  R'y  Co.,  71  Tex.  165;  Fisher  v. 
Badfn  O.  Co.,  138  Pa.  St  301.  But  compensation  need  not  be  made  for  re- 
'mote  and  consequential  damages  occasioned  to  private  property  as  an  indi- 
vect  result  of  public  works  couatructed  by  the  state  or  under  its  authority: 
<}r€eH  V.  State,  73  Cal.  29;  Howe  v.  Inhabitants  of  Weymouth,  148  Mass.  605; 
JLand  Co.  v.  Neak,  88  Cal.  50.  Compare  note  to  Currie  v.  Waverly  etc  R.  R. 
Co.,  19  Am.  St.  Rep.  458,  459. 

Measure  qf  Damages:  See  Currie  v.  Waverly  etc.  R.  R.  Co.,  62  N.  J.  L.  381; 
19  Am.  St.  Rep.  452,  and  note  459,  460.  Damages  for  which  compenaation 
jmust  be  made  include  all  such  damages  as  arise  from  a  diminution  in  the 
'value  of  the  property:  Chicago  etc  R'y  Co.  v.  Hazels,  26  Neb.  364;  the  proper 
•  measure  of  damages  being, — 1.  Compensation  for  the  property  actually 
iaken,  equal  to  the  actual  value  of  the  same  at  the  time  when  condemned: 
■Colorado  etc  R'y  Co.  v.  Brown,  15  Col.  193;  Railway  Co.  v.  Combs,  51  Ark. 
324;  Chicago  etc.  R'y  Co.  v.  Wiebe,  25  Neb.  542;  Kieman  v.  Chicago  etc  R'y 
"Co.,  123  111.  188;  2.  Compensation  for  damages  to  the  residue  of  the  land 
-or  property,  equal  to  the  actual  diminution  of  its  market  value  for  any 
Teasonable  use  to  which  it  might  be  put:  Colorado  etc  R'y  Co.  v.  Brown, 
J6  Col.  193;  Chicago  etc  R'y  Co.  v.  Wiebe,  26  Neb.  642;  Kiernan  v.  Chicago 
etc  R'y  Co.,  123  111.  188;  Thompson  v.  Sebasticook  etc.  R.  R.  Co.,  81  Me.  40; 
North  C.  R'y  Co.  v.  Holland,  117  Pa.  St.  613;  Forney  v.  Fremont  etc  R.  R. 
Co.,  23  Neb.  465;  SL  Louis  etc  R'y  Co.  v.  McAuUff,  43  Kan.  186.  In  esti- 
vnatinq  the  amount  of  depreciation  in  the  value  of  property,  a  portion  of 
-which  lias  been  condemned  for  public  uses,  evidence  may  be  received  of  dam- 
ages resulting  to  the  owner  by  being  deprived  of  a  home  or  place  of  business: 
Covington  etc.  R'y  Co.  v.  Piel,  87  Ky.  267;  or  of  damages  done  to  growing 
crops,  both  inside  and  outside  of  the  land  condemned:  Haislip  v.  Wilmington 
tic  R.  R.  Co.,  102  N.  C.  376;  or  of  damages  to  the  land  for  farming  pur- 
poses: Weber  v.  Utagray,  75  Mich.  33;  or  of  a  tendency  to  depreciate  the  value 
hy  frightening  teams  used  for  farm  purposes:  Railway  v.  Combs,  51  Ark.  324; 
or  of  a  decrease  in  rental  value  by  reason  of  dirt,  ashes,  smoke,  and  cinders 
filling  the  air:  McOean  v.  Manhattan  etc.  R'y  Co.,  117  N.  Y.  219.  But  a  party 
cannot  have  his  damages  increased  on  account  of  the  loss  of  a  gratuitous  priv- 
ilege which  he  has  been  enjoying  only  by  sufferance:  Ranlet  v.  Concord  R.  R. 
Corp.,  62  N.  H.  561.  As  tending  to  depreciate  the  market  value  of  the  land, 
the  jury  cannot  consider  such  damages  for  stock  as  are  liable  to  be  killed,  or 
fires  liable  to  be  set  out  by  locomotives,  passengers,  or  servants,  without  dis- 
tinguishing between  what  may  be  negligently  done  and  what  may  occur  ac- 
cidentally without  negligence:  Chicngo  etc.  R.  R.  Co.  v.  Palmer,  44  Kan.  110. 

Benefits  A  ceruing  to  the  Owner  of  the  Land:  See  note  to  Currie  v.   Waverly 

»etc  R.  R.  Co.,  19  Am.  St.  Rep.  460.     In  arriving  at  the  just  compensation 

to  be  made  to  the  owner  of  land  appropriated  for  public  use,  the  value  of  the 

land  taken  for  actual  use  must  be  considered  in  relation  to  the  entire  tract, 

and  must  include  the  actual  injury  to  the  improvements,  of  every  character 

and  every  tendency  to  diminish  the  value  of  the  entire  tract:  Colusa  County 

▼.  Hudson,  82  Cal.  6.33;  Council  Oroie  etc  R'y  Co.  v.  Center,  42  Kan.  438;  but 

nothing  can  be  deducted  by  reason  of  benefits  that  may  be  reasonably  antici- 

.pated:  Asher  v.  Louinville  etc.  R.  R.  Co.,  87  Ky.  391;  Benton  v.  Inhabitants  qf 

Brookline,  151  Mass.  250;  but  in  McKusick  v.  Stillwater,  44  Minn.  372,  Wikox 

T.  Meriden,  57  Conn.  120,  Newman  v.  Metrojwlilan  E.  R.  R.  Co.,  118  N.  Y. 

■  €19,  Long  v.  Harrislurg  etc.  R.  R.  Co.,  126  Pa.  St.  143,  Haisli/  v.   Wilming- 

«to»  etc  R.  R.  Co.,  102  N.  C.  376,  the  rule  is  laid  down  that  both  the  advan- 
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tages  and  disadvantages  accruing  to  the  land-owner  may  be  considered  in 
estimating  the  compensation  to  which  he  is  entitled.  The  land-owner  can- 
not be  compensated  for  improvements  made  by  another  under  a  supposed 
right:  Ellis  v.  Sock  Island  etc.  R'y  Co.,  125  111,  82;  nor  for  improvements  placed 
upon  the  land  by  the  railway  company  or  its  predecessor  in  interest  prior  to 
the  commencement  of  the  condemnation  proceedings:  San  Francisco  etc.  R.  A 
Co.  V.  Taylor,  86  CaL  246. 

Evidence,  —  Opinions  as  to  Valve  of  Land:  See  note  to  Currie  v.  Ware7-ly  etc 
R.  R.  Co.,  19  Am.  St.  Rep.  460.  There  is  no  fixed  rule  as  to  how  much  a 
witness  must  know  about  the  property,  to  enable  him  to  testify  aa  to  its  value: 
Papooshtk  v.  Winona  etc.  R.  R.  Co.,  44  Minn.  195;  the  question  resting  largely 
within  the  discretion  of  the  court:  Phillips  v.  Inhabitants  of  Marbleliead,  148 
Mass.  326;  Thompson  v.  Boston,  148  Mass.  387;  but  one  is  competent  as  a 
witness  for  this  purpose,  who  has  lived  in  the  neighborhood,  and  knows  the 
property,  its  advantages,  surroundings,  and  its  market  value  as  compared' 
with  other  lands:  Chicago  etc.  R.  R.  Co.  v.  Cosper,  42  Kan.  561;  Central  etc, 
R.  R.  Co.  V.  Andrews,  37  Kan.  162;  Northeastern  etc  R.  R.  Co.  v.  Frazier,  25 
Neb.  54;  compare  Rees  v.  Schuylkill  etc.  R.  R,  Co.,  135  Pa.  St.  629. 

Other  Evidence  of  Damages.  —  The  benefit  accruing  from  a  proposed  im* 
provement  is  inadmissible  as  an  element  of  the  value  of  the  land:  Land  Co, 
V.  Neale,  88  Cal.  50.  The  average  monthly  profits  of  the  preceding  year  may 
be  admitted  in  evidence  to  show  the  loss  which  might  occur  to  the  land- 
owner from  a  suspension  of  business  during  the  time  necessary  to  move  to 
another  place  of  business:  Atchison  etc  R.  R.  Co.  v.  Schneidei;  127  111.  144. 
The  market  value  before  and  after  the  condemnation  cannot  be  ascertained 
by  sales,  under  special  circumstances,  of  other  property  similarly  situated. 
Curtin  v.  Railroad  Co.,  135  Pa.  St.  20;  or  from  evidence  of  the  rental  value 
of  property  which  is  not  similarly  situated  or  not  in  the  same  vicinity: 
Huntington  v.  Attiill,  118  N.  Y.  366;  Atchison  etc.  R.  R.  Co,  v.  Schneider,  127 
111.  144.  Nor  is  evidence  admissible  as  to  the  value  of  only  a  part  of  the 
tract:  Schuylkill  etc.  R.  R.  Co.  v.  Stacker,  128  Pa.  St.  233;  nor  of  extra  hazard 
to  the  land-owner's  dwelling  from  fire  by  reason  of  its  nearness  to  the  rail- 
road: Fore  V.  Western  etc  R.  R.  Co.,  101  N.  C.  526. 

Subsequent  Damages,  Compensation  for.  Condemnation  having  been  Made,  — 
All  damages,  present  and  prospective,  arising  from  the  appropriation  of  land 
for  public  use  must  be  recovered  in  one  action:  Indiana  etc.  R'y  Co.  v.  Allen, 
113  Ind.  308;  Towm^end  v.  Paola,  41  Kan.  591;  White  v.  .Chicago  etc  R'y  Co., 
122  Ind.  317;  Bell  v.  Norfolk  etc.  R.  R.  Co.,  101  N.  C.  21;  as  successive  ac- 
tions cannot  be  maintained  for  that  purpose:  Sherlock  v.  Louisville  etc.  R'y  Co., 
115  Ind.  22;  Texas  etc  R'y  Co,  v.  Meadoics,  73  Tex.  32;  White  v.  Chicago  etc 
R'y  Co.,  122  Ind.  317.  Trespass  is  the  remedy  for  independent  acts  of  tres- 
pass committed  subsequent  to  condemnation:  Leavenworth  etc  R'y  Co,  v. 
Usher,  42  Kan.  637;  Rome  etc  C.  Co.  v.  Jennings,  85  Ga.  445. 

Injury  to  Property  not  Taken.  —  A  land-owner  is  entitled  to  have  in- 
cluded in  the  assessment  of  damages  for  the  taking  of  his  property  under 
the  right  of  eminent  domain  such  damages  as  will  compensate  him  for  in- 
juries to  lands  adjoining  those  actually  condemned  for  public  use:  Hendrick 
V.  Carolina  etc.  R.  R.  Co.,  101  N.  C.  617;  County  q/"  Chester  v.  Brower,  117 
Pa.  St.  647;  ^Chaplin  v.  Highway  Comm'rs,  129  111.  651;  Roushlange  v.  Chicago 
etc  R'y  Co.,  115  Ind,  106;  Knoll  v.  New  York  etc.  R'y  Co.,  121  Pa.  St.  467, 
But  the  right  of  action  for  consequential  damages  to  property  injured  but 
not  taken  for  railroad  purposes  accrues  when  the  road  is  constructed,  not 
when  it  is  located:    Pennsylvania  etc.  R.  R.  Co.  v,  Ziemer,   124  Pa.  St  560; 


62  International  etc.  R'y  Co.  v.  Kbrnan.      [TexaSj 

Pond  V.  Metropolitan  etc.  Jt'y  Co.,  112  N.  Y.  186.  The  jury  cannot  take  into 
eonsideration  anything  as  an  element  of  damages  which  is  remote,  imsiginary, 
OP  speculative:  Kieman  v.  Chicago  etc  Jt'y  Co.,  123  111.  188.  The  burden  of 
proof  in  such  cases  is  upon  the  property  owner:  Chicago  etc  R'y  Co.  v.  Plielp'<, 
125  111.  482. 

On  the  same  principle,  owners  of  property  abutting  upon  streets  or  public 
highways,  though  not  owning  the  fee  in  such  streets  or  highways,  when  rail- 
roads  or  other  public  improvements  are  built  upon  them,  are  entitled  to 
compensation  for  damages  sustained  through  the  establishment  and  mainte- 
nance of  such  improvements:  Lake  Erie  etc.  R'y  Co.  v.  Scott,  132  111.  429; 
Taylor  v.  Bay  City  etc.  R'y  Co.,  80  Mich.  78;  Denver  etc.  R'y  Co.  v.  Barsaloux, 
15  Col.  290;  Campbell  v.  Metropolitan  etc  R.  R.  Co.,  82  Ga.  321;  Thompson  v. 
Pennsylvania  R.  R.  Co.,  51  N.  J.  L.  42;  Chicago  etc  R'y  Co.  v.  Hazels,  26 
Neb.  364;  McQuaid  v.  Portland  etc.  R'y  Co.,  18  Or.  237;  Enoa  v.  Chicago  etc 
R'y  Co.,  78  Iowa,  28;  Kaiiaas  etc  R'y  Co.  v.  McAfee,  42  Kau.  239. 


International   and  Great  Northern  Railway 
Company  v,  Kernan. 

[78  Tbxas,  294.) 
tfASTBR  AND  SbRVANT  —  DUTY  OF  MASTER — NeOLIGBNOT  0»  SbRVANT  WHBN 

NxQLiOENCB  07  MASTER.  —  A  railway  company  is  bound  to  furnish  safe 
machinery  and  appliances  for  use  by  its  employees,  and  a  failure  to  use 
ordinary  and  reasonable  care  in  this  respect  makes  it  liable  for  injuries 
to  its  servants  caused  by  such  neglect;  nor  can  the  company  relieve 
itself  of  this  duty  by  charging  its  servants  with  its  performance.  The 
neglect  of  such  servant  is  the  neglect  of  the  master. 
Master  and  Servant  —  Neoliqbnce  of  Servant  whbn  Nbgligbncb  of 
Master.  —  The  negligence  of  a  car  inspector  is  the  negligence  of  the  rail- 
way company,  in  respect  to  a  brakeman  in  its  employ  injured  while  in 
the  performance  of  his  duty  by  a  defective  car  and  coupling  apparatus; 
and  it  is  immaterial  that  the  defective  car  used  by  the  company  belonged 
to  another  company. 

Action  to  recover  for  personal  injuries  caused  by  the  neg- 
ligence of  a  railway  company,  and  inflicted  upon  a  brakeman 
in  its  employ.  Verdict  and  judgment  for  the  plaintiff,  Kernan, 
and  the  defendant  railway  company  appeals. 

Gould,  Camp,  and  Robertson^  for  the  appellant. 

John  M.  Duncan  and  J.  J.  Rice,  for  the  appellee. 

CoLLARD,  J.  Appellee,  employed  as  a  brakeman,  while  in 
the  performance  of  his  duty  uncoupling  cars  in  appellant's 
railroad  yard  in  San  Antonio,  had  two  fingers  on  his  right 
hand  mashed  off.  The  cause  of  the  injury  was  a  defect  in  the 
car  and  the  coupling  apparatus.  Appellant,  by  several  assign- 
ments of  error  arising  from  the  refusal  of  the  court  to  give 
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epecial  instructions  asked  by  defendant,  insists  that  if  the  in- 
jury resulted  from  the  negligence  of  its  car  inspector  in  failing 
to  report  the  car  in  bad  order  for  repairs,  the  inspector  being 
a  fellow-servant  of  plaintiff,  the  company  would  not  be  liable. 

The  rule  is,  that  a  railway  company  is  bound  to  furnish  safe 
machinery  and  appliances  for  use  by  its  employees  in  operating 
its  road,  and  if  ordinary  and  reasonable  care  is  not  exercised 
by  the  company  to  do  this,  it  would  be  responsible  for  injuries 
to  its  servants  caused  by  such  neglect.  The  company  cannot 
relieve  itself  of  this  duty  by  charging  its  servants  with  its  per- 
formance. The  neglect  of  the  servant  to  whom  the  company 
intrusted  such  duties  is  the  neglect  of  the  master:  Galveston 
etc.  Ry  Co.  v.  Farmer,  73  Tex.  85,  and  authorities  cited;  Hous- 
ton etc.  R'y  Co.  v.  O'Hare,  64  Tex.  600;  International  etc.  R'y 
Co.  V.  Bell^  75  Tex.  53.  The  fact  that  the  defective  car  be- 
longed to  another  road  was  immaterial.  It  was  the  duty  of 
the  company  to  use  the  same  care  in  protecting  its  employees 
that  it  would  have  used  if  the  car  had  been  its  own,  and  if  the 
danger  of  the  service  was  thereby  increased,  to  warn  the  brake- 
man:  Missouri  etc.  R'y  Co.  v.  White,  76  Tex.  103;  18  Am.  St. 
Rep.  33, 

Appellant  requested  the  court  to  charge  the  jury  that  if  the 
injury  was  caused  by  the  carelessness  of  the  engineer  in  back- 
ing the  train,  the  negligence  would  be  that  of  a  fellow-servant, 
and  defendant  would  not  be  liable.  The  court  gave  in  the  gen- 
eral charge  a  similar  instruction  embodying  the  same  principle, 
and  it  was  not  necessary  or  proper  to  repeat  it  by  giving  the 
requested  charge.  The  law  of  contributory  negligence  as  ap- 
plicable to  the  case  was  given  to  the  jury  in  its  general  charge, 
which  dispensed  with  the  necessity  of  giving  the  special  charge 
asked  by  the  defendant  on  the  same  subject.  Besides  this, 
the  charge  asked  could  not  be  given,  because  it  contained  the 
oft-repeated  illegal  proposition  insisted  on  by  defendant,  —  that 
if  the  injury  resulted  from  the  negligence  of  the  car  inspector, 
the  defendant  would  not  be  liable.  On  .this  account  alone  the 
instruction  could  not  have  been  given. 

We  find  no  error  in  the  trial  of  the  case  or  in  the  judgment 
of  the  court  below,  and  conclude  it  ought  to  be  affirmed. 

Master  aKd  Servant.  —  The  master  must  furnish  safe  machinery  and 
appliances  to  his  servants:  Chicago  etc.  R'y  Co.  v.  RoescJi,  12(5  Ind.  446;  Union 
P.  R'y  Co.  V.  Fray,  43  Kan.  750;  Daudk  v.  Southern  P.  R.  R.  Co.,  42  La.  Ann. 
680;  Boniar  v.  Lonmana  etc.  R.  R.  Co.,  42  La.  Ann.  983;  Carroll  v.  WiUiatoii, 
44  Minn.  287;   Johnson  v.  St.  Paul  etc.  R'y  Co.,  43  Minn.  53;  Snowberg  v. 
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Ndson-Spcneer  P.  Co.,  43  Minn.  532;  Ford  v.  Lake  Shore  etc.  B^y  Co,,  124 
N.  Y.  493;  Rima  v.  Rossie  Iron  Works,  120  N.  Y.  433;  Trainor  v.  PhOa.  etc 
R.  R.  Co.,  137  Pa.  St.  149;  McComba  v.  PiUsburgh  etc.  R'y  Co.,  130  Pa.  St. 
182;  Bier  v.  Standard  M/g.  Co.,  130  Pa.  St.  447;  N.  dk  W.  R.  R.  Co.  v. 
Jttckson,  85  Va.  489;  and  this  is  a  duty  which  cannot  be  delegated  to  another 
BO  as  to  relieve  the  master  from  responsibility:  Morton  v.  Detroit  etc  R.  R, 
Co>,  81  Mich.  423;  Lyttle  v.  Chicago  etc.  R'y  Co.,  84  Mich.  289.  See  also  Titut 
T.  Bradfoid  etc.  R.  R.  Co.,  136  Pa.  St.  618,  and  note;  Richmond  etc  R,  R.  Co. 
T.  WiUiaTmt  86  Va.  165;  19  Am.  St  Rep.  876,  aad  note. 
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KsoLTQKNOE  — Fboximatb  Capse— Loss  ov  Horsks  tbom  Burnino' Pas* 
TURK  Fknck.  —  Where  a  railway  company  negligently  burns  a  pasture 
fence,  whereby  horses  escape  and  become  lost  to  the  owner,  the  company 
in  liable  to  him  for  their  value,  notwithstanding  its  ignorance  of  the  fact 
that  the  horses  had  been  recently  brought  from  a  remote  distance,  and 
placed  in  the  pasture.  The  destruction  of  the  fence  was  the  proximate 
canse  of  the  loss  of  the  horses. 

iXTDQMZHT,  WHEN  PASSES  TiTLB.  —  A  judgment  against  a  defendant  for 
the  value  of  horses  which  have  strayed  and  become  lost  by  his  negli* 
gence,  of  itself,  when  paid,  passes  title  to  the  horses  to  him,  without  any 
provision  to  that  effect  in  the  judgment. 

Perkins,  Gilbert,  and  Perkins,  for  the  appellant. 

Acker,  P.  J.  E.  A.  McKinsey  purchased  two  horses  on  the 
thirteenth  day  of  November,  1887,  then  recently  driven  from 
southwest  Texas,  and  put  them  in  his  pasture,  through  which 
the  St.  Louis,  Arkansas,  and  Texas  Railway  Company  in  Texas 
operated  its  railroad.  Three  days  thereafter  the  railway  com- 
pany negligently  set  fire  to  the  pasture  fence,  and  destroyed 
it,  and  the  horses  escaped.  After  several  months'  diligent 
search,  through  Hopkins  and  adjacent  counties,  McKinsey 
failed  to  find  his  horses,  and  brought  this  suit  against  the 
railway  company  to  recover  their  value. 

The  trial  without  a  jury  resulted  in  judgment  for  plain tiflf 
for  $150,  the  alleged  value  of  the  horses,  and  the  railway  com- 
pany appealed. 

By  the  first  assignment  of  error,  the  appellant  complains 
that  the  court  erred  in  its  conclusion  of  law  that  the  destruc- 
tion of  the  pasture  fence  was  tlie  proximate  cause  of  the  loss 
of  the  horses. 

It  is  not  denied  that  the  fence  was  destroyed  by  the  negli- 
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gence  of  the  defendant,  nor  that  the  horses  thereby  escaped^ 
but  it  is  contended  that  the  court  having  failed  to  find  that 
appellant  "  had  any  notice  of  the  character  or  kind  of  horses- 
in  the  pasture,"  it  would  not  be  liable  for  damages  resulting 
from  the  loss  of  the  horses  in  consequence  of  their  having 
been  recently  driven  from  a  remote  part  of  the  state. 

The  general  rule  is:  "When  a  defendant  has  violated  a 
duty,  he  should  be  held  liable  to  every  person  injured,  whose- 
injury  is  the  natural  and  probable  consequence  of  the  miscon- 
duct, and  that  the  liability  extends  to  such  injuries  as  might 
reasonably  have  been  anticipated,  under  ordinary  circum-^ 
stances,  as  the  natural  and  probable  result  of  the  wrongful 
act":  Seale  v.  Gulf  etc.  R'y  Co.,  65  Tex.  278;  57  Am.  Rep.  602. 

As  to  what  character  of  intervening  act  will  break  the? 
casual  connection  between  the  original  wrongful  act  and 
the  injury,  and  thereby  relieve  the  wrong-doer  of  liability  for 
the  injury,  it  is  said:  **If  the  intervening  cause  and  its  prob- 
able or  reasonable  consequences  be  such  as  could  reasonably 
have  been  anticipated  by  the  original  wrong-doer,  the  current 
of  authority  seems  to  be  that  the  connection  is  not  broken  "r 
Seale  v.  Gulf  etc.  R'y  Co.,  65  Tex.  278;  57  Am.  Rep.  602. 

We  think  it  should  be  conclusively  presumed  that  the  de- 
fendant had  notice  that  the  plaintiff  would  use  the  pasture- 
for  all  purposes  to  which  such  property  is  adapted,  and  we 
think  that  it  might  have  been  reasonably  anticipated  that  he 
would  put  into  it  stock  that  would  be  likely  to  stray  off  but 
for  the  fence.  Such  was  the  use  that  plaintiff  was  making  of 
the  pasture  in  putting  the  horses  into  it.  Having  purchasedi 
the  horses,  the  natural  and  ordinary  disposition  of  them  was 
to  put  them  in  the  pasture.  The  fact  that  they  had  been 
driven  from  a  remote  quarter  may  or  may  not  have  been  instru- 
mental in  their  loss;  but  certain  it  is  that  if  the  fence  had  not 
been  destroyed  they  would  not  have  had  opportunity  to  indulge 
their  propensity  to  wander  off.  We  do  not  think  that  the 
court  erred  in  the  conclusion  that  the  destruction  of  the  fence 
was  the  proximate  cause  of  the  loss  of  the  horses. 

The  second  and  only  other  assignment  of  error  presented  is: 
"The  court  erred  in  rendering  judgment  for  the  full  value 
of  the  horses  without  retaining  title  to  them,  or  by  some  other 
proper  order  protecting  the  appellant  in  the  event  the  horses 
are  found,"  etc. 

When  the  appellant  pays  the  judgment,  the  title  to  the 
horses  passes  to  it  by  operation  of  law,  independent  of  any 
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•uch  provision  in  the  judgment,  and  relates  back  to  the  date 
of  the  judgment,  since  which  time  the  horses  have,  in  con- 
tenaplation  of  law,  belonged  to  the  defendant:  Freeman  on 
Judgments,  sec.  237. 

We  find  no  error,  and  are  of  opinion  that  the  judgment  of 
the  court  below  should  be  affirmed. 


NiOLiasNCE  —  Proximate  Cause.  —  Upon  the  question  of  proximate 
•cause,  with  reference  to  fires  started  by  a  railroad  company,  see  Haverly  v. 
State  Line  etc  R.  R.  Co.,  135  Pa.  St.  50;  20  Am.  St.  Rep.  848,  and  note. 

Judgment.  —  Effect  of  a  Judgment  to  Transfer  Title:  See  WooUcy 
V.  Carter,  7  N.  J.  L.  85;  11  Am.  Dec.  521,  and  particlarly  not«  523-628; 
^cheton  V.  Mtiler,  2  Ohio  St.  203;  59  Am.  Dec.  663,  and  note. 
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Bailwat  and  Receiver.  — To  Support  a  Judgment  against  a  Railroad 
Company,  in  an  action  commenced  against  its  receiver,  and  continued 
against  the  company  after  his  discharge,  the  facts  which  make  the  com- 
pany liable  for  losses  while  its  road  was  in  the  hands  of  the  receiver  must 
be  alleged  and  proved. 

<3oMMON  Carriers  —  Rule  Requiring  Notice  of  Loss  —  Reasonableness 
OF  Question  for  Jury.  —  Whether  or  not  a  stipulation  in  a  bill  of  lading, 
that  "claims  for  loss  or  damages  must  be  presented  to  the  delivering 
line  within  thirty-six  hours  after  tlie  arrival  of  the  freight,"  is  reasonable 
is  a  question  for  the  jury,  under  all  the  circumstances  of  the  case. 

<)OMMON  Carriers  —  Power  to  Limit  Liability  for  Loss. — A  stipula- 
tion  in  the  contract  of  carriage  limiting,  the  liability  to  the  carrier  by 
whom  the  damage  is  occasioned  is  valid  and  binding  as  to  connecting 
carriers,  and  proof  by  a  carrier  that  damage  did  not  occur  while  the 
goods  were  in  its  charge  exonerates  it  from  liability. 

•Common  Carriers  —  Connecting  Lines  —  Presumption  as  to  where  Loss 
Occurred.  —  Where  goods  have  been  transported  by  successive  carriers, 
and  damaged  subsequently  to  shipment,  it  is  presumed,  in  the  absence 
cf  evidence,  that  the  damage  was  caused  by  the  last  carrier;  but  he  may 
overcome  this  presumption  by  evidence  to  the  contrary. 

George  F.  Burdett,  for  the  appellant. 

Henry,  A.  J.  This  suit  was  brought  by  the  appellee  to 
recover  damage  to  her  wearing  apparel  and  household  goods. 

The  suit  was  originally  brought  against  John  C.  Brown,  as 
receiver  of  the  Texas  and  Pacific  Railway  Company,  and  the 
petition  charged  that  the  damage  to  the  property  occurred 
while  he  was  in  possession  of  and  operating  said  road  as  such 
receiver. 

By  an  amended  petition,  plaintiff  charged  that  subsequent 
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to  the  wrong  done  her,  the  defendant  Brown  was  discharged 
from  the  receivership,  and  that  all  property  and  funds  in  his 
hands  at  the  date  of  his  discharge  were  turned  over  to  said 
corporation. 

The  railroad  company  was  by  amendment  made  a  party 
defendant,  and  appeared  and  answered. 

The  cause  was  discontinued  as  to  the  defendant  Brown. 

A  judgment  was  rendered  against  the  railroad  company. 

The  petition  showed  that  Brown  was  receiver  under  the  ap- 
pointment of  a  court  that  had  jurisdiction  to  make  it. 

If  facts  existed  making  the  railroad  company  liable  for  the 
payment  of  losses  that  occurred  while  it  was  being  operated 
by  the  receiver,  they  were  neither  alleged  nor  proved. 

For  this  cause,  the  judgment  must  be  reversed. 

The  bill  of  lading  contained  a  stipulation  to  the  effect  that 
"claims  for  loss  or  damages  must  be  presented  to  the  deliver- 
ing line  within  thirty-six  hours  after  the  arrival  of  the  freight." 
The  testimony  showed  that  plaintiff's  residence  was  within  a 
few  hundred  yards  of  the  depot  at  which  the  freight  was  re- 
ceived; that  she  received  it  on  Saturday  afternoon,  and  did 
not  open  the  trunk  and  box  in  which  the  goods  were  packed 
until  the  following  Monday  morning;  and  that  she  was  sick 
during  the  interval. 

The  court,  we  think,  fairly  and  correctly  submitted  to  the 
jury  the  question  whether  the  stipulation  with  regard  to  the 
time  within  which  the  claim  was  required  to  be  made  was  a 
reasonable  one. 

It  was  proper  to  submit  that  issue  to  the  jury  instead  of  its 
being  decided  as  a  question  of  law  by  the  court,  as  appellant 
contends  it  should  have  been. 

The  goods  were  shipped  at  Bowling  Green,  Kentucky,  upon 
the  Louisville  and  Nashville  railroad,  and  a  through  bill  of 
lading  was  given  by  that  railroad  to  the  point  of  destination 
on  the  Texas  and  Pacific  railroad. 

Another  assignment  of  error  reads  as  follows:  "The  court 
erred  in  failing  to  charge  the  law  upon  all  of  the  issues,  in  this: 
Under  the  contract  of  shipment  or  bill  of  lading  it  is  provided, 
among  other  things,  as  follows,  to  wit:  'That  in  case  of  dam- 
age or  delay,  that  company  alone  shall  be  held  answerable 
therefor  in  whose  actual  custody  the  freight  may  be  at  the 
time  of  the  happening  of  such  delay  or  damage';  and  there 
was  no  proof  showing  that  any  damage  or  delay  accrued 
whilst  appellee's  goods  were  in  the   possession  of  John  C 
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Brown,  who  was  operating  and  controlling  the  line  of  the 
Texas  and  Pacific  Railway  Company  at  the  time  appellee 
claims  the  injury  occurred,  and  the  court  gave  no  charge  to 
the  jury  upon  this  portion  of  said  contract." 

There  was  no  evidence  introduced  showing  on  what  road 
the  alleged  damage  was  done.  We  think  that  the  stipulation 
in  the  contract  limiting  the  liability  to  the  carrier  by  whom 
the  damage  was  occasioned  was  a  binding  one,  under  the  cir- 
cumstances of  this  case,  and  if  the  defendant  railroad  com- 
pany shows  that  the  damage  did  not  occur  while  the  goods 
were  in  its  charge,  it  should  have  the  benefit  of  a  charge  to 
that  effect. 

When  it  is  made  to  appear  that  freight  transported  by 
successive  carriers  has  been  damaged  subsequent  to  its  ship- 
ment, and  the  evidence  fails  to  show  on  what  particular  line 
the  injury  occurred,  there  exists  a  presumption  that  it  was 
through  the  fault  of  the  last  carrier:  Schouler  on  Bailments, 
526. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 

Carriers  or  Goods.  —  A  carrier  may  by  contract  limit  its  liability  for 
los3  by  stipulating  that  the  shipper  shall  not  maintain  an  action  against  it 
after  forty  days  shall  have  elapsed  from  the  time  when  the  cause  of  action 
arose,  though  such  time  is  shorter  than  the  statute  of  limitations:  Oulf  etc 
Ry  Co.  V.  Ti-awkh,  68  Tex.  314;  2  Am.  St.  Rep.  494,  and  note.  A  carrier 
may  by  contract  limit  its  common-law  liability  as  insurer  of  gooda  shipped 
over  its  road,  but  cannot  by  contract  free  itself  from  responsibility  for  any 
loss  or  damage  occasioned  by  its  own  negligence:  Wilting  v.  St,  Lotus  etc  B^y 
Co.,  101  Mo.  631;  20  Am.  St.  Rep.  636,  and  note;  Richmond  etc  R.  R.  Co.  v. 
Pay^ie,  86  Va.  481;  Railway  Co.  v.  Manchester  Mills,  88  Teiin.  65.3.  Word* 
in  the  contract  of  a  carrier  limiting  its  liability  will  not  be  interpreted  so 
a^  to  exempt  it  from  liability  for  negligence,  when  they  can  be  given  any 
other  construction:  Kenney  v.  New  York  etc.  R.  R.  Co.,  125  N.  Y.  422.  As 
to  the  burden  of  proof  in  actions  for  losses,  when  there  exists  a  contract 
limiting  the  carrier's  liability,  see  Witting  v.  ISL  Lotus  etc  R'y  Co.,  101  Mo. 
681;  20  Am.  St.  Rep.  636,  and  note. 

CoNSEcrrTNO  Carriers  —  PRESOMFrioN  as  to  where  Loss  Occurred.  — 
The  presumption  arises  that  perishable  goods  shipped  in  ^ood  order  continue 
in  that  condition  when  in  the  hands  of  the  connecting  carrier,  and  the  bur- 
den is  upon  him  to  show  that  they  were  damaged  when  received  by  him:  Beard 
V.  Illinois  C.  R'y  Co.,  79  Iowa,  518;  18  Am.  St.  Rep.  381.  The  action  for  loss 
or  damage  will  lie  against  the  carrier  in  whose  custody  the  goods  were  when 
damaged  or  lost:  International  etc  R'y  Co.  v.  Tisdale,  74  Tex.  9. 

CosMBCTiNO  Carriekjj.  — Contracts  made  by  the  first  carrier,  in  the  ab- 
sence of  its  authority  to  bind  connecting  carriers,  are  not  binding  upon  the 
latter:  Fort  Worth  etc  R'y  Co.  v.  Williams,  77  Tex.  121;  Mt.  Pleasant  etc.  Co. 
V.  Cape  Fear  etc.  R.  R.  Co.,  106  N.  C.  207;  Georgia  R.  R.  «fc  £.  Co.  v. 
Murrah,  85  Ga.  344. 
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Phillips  v.  Herndon. 

[78  Texas,  378.] 

pLSADiNQS  —  Variance.  —A  complaint  alleging  that  a  vendor  obligated 
himself  to  couvey  land  "  in  fee-simple  by  warranty  deed  "  may  be  sup- 
ported by  title  bonds  reciting  that  he  would  convey  the  land  "  by  good 
and  valid  deed  or  deeds  in  common  form."  This  does  not  constitute  a 
variance,  as  a  good  and  valid  deed  in  common  form  is,  in  legal  effect,  a 
warranty  deed. 

Vbwdor  and  Vendee  —  Bre.ich  of  Contractt  to  Convbt  Land  —  Meas- 
0RB  OP  Damages.  —  Where  a  vendor,  under  a  contract  to  convey  land, 
has  voluntarily  conveyed  it  to  an  innocent  third  person  before  the  ex- 
piration of  the  contract,  the  measure  of  damages  against  the  vendor  and 
in  favor  of  the  vendee  under  the  contract  upon  payment  of  the  purchase, 
price  is  the  value  of  the  land  at  the  time  it  was  conveyed  to  such  third 
person. 

Vendor  and  Vbndeb —  Minors  —  Admissibility  oj  Declaratiohs  against. 
—  In  an  action  by  the  guardian  of  minor  orphan  children  of  a  vendee 
against  the  vendor  under  a  contract  for  the  sale  of  land,  declarations 
made  by  the  grand-parents  of  such  minors  after  the  death  of  the  parents, 
and  without  any  authority  to  bind  their  interests,  are  inadmissible  as 
against  them. 

Vendor  and  Vender  —  Contract  fob  Sale  or  Land  —  Rescission. — 
Where  the  vendor  under  a  contract  for  the  sale  of  land  has  received  part 
of  the  purchase-money  from  the  vendee,  who  has  taken  possession  under 
the  contract,  the  vendor  cannot  rescind  without  notice  to  the  vendee  of 
his  intention  to  do  so. 

Vendor  and  Vendee  —  Contract  fob  Sale  of  Land  —  Waiveb  of 
Right  of  Rescission.  —  Where  a  vendor  under  an  executory  contract 
for  the  sale  of  land  has  received  payments  from  the  vendee  after  default 
in  failing  to  pay  the  purchase-money  notes  at  maturity,  he  thereby  waives 
his  right  of  rescission. 

Payments  —  Application  of.  — In  respect  to  the  appropriation  of  payments 
made  by  a  debtor  to  a  creditor  who  holds  more  than  one  debt  against 
him,  the  debtor  may  generally  appropriate  payments;  and  if  he  does  not, 
the  creditor  may;  and  if  neither  appropriates  them,  the  law  will  make 
the  application  according  to  the  justice  of  the  case.  The  creditor  can- 
not, however,  make  such  application  as  would,  under  the  circumstances, 
be  inequitable  and  unjust  to  the  debtor. 

White  and  Edwards,  for  the  appellant. 

George  H.  QovXd  and  W.  S.  Herndon,  for  the  appellees. 

Acker,  P.  J.  On  the  fifteenth  day  of  September,  1875, 
W.  S.  Herndon  sold  to  James  Moseley  five  acres  of  land  for  the 
consideration  of  one  hundred  dollars  in  gold,  for  which  Mose- 
ley executed  his  promissory  note  bearing  interest  from  that 
date  at  ten  per  cent  per  annum  and  payable  on  the  first  day 
of  January,  1876,  and  also  paid  to  Herndon  thirty  dollars  in 
currency,  for  which  Herndon  executed  his  receipt,  to  be 
credited  on   Moseley's  note  at  its  value  in    gold.     Herndon 
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executed  and  delivered  to  Moseley  a  bond  for  title  in  the 
usual  form,  and  Moseley  went  into  possession,  built  a  house 
upon  the  land,  and  resided  there  with  his  family  until  his 
death,  in  November,  1881. 

In  addition  to  the  thirty  dollars  currency  paid  by  Moseley 
at  the  time  of  his  purchase,  he  made  the  following  payments 
to  Herndon:  On  the  twenty-first  day  of  November,  1877, 
Herndon  receipted  him  for  "  twenty  dollars,  to  be  credited  on 
his  land  note."  On  the  first  day  of  December,  1877,  thirty 
dollars  in  currency,  which  was  receipted  for,  to  be  credited  on 
the  note.  December  17,  1878,  Herndon  made  a  statement 
showing  balance  of  $46.90  due  him  by  Moseley,  and  on  that 
day  he  credited  the  statement  with  the  sum  of  $30  then  paid 
by  Moseley,  reducing  the  balance  due  to  $16.90. 

On  the  fourteenth  day  of  January,  1879,  Herndon  sold  to 
Moseley  another  tract  of  five  and  eight  tenths  acres  of  land 
for  the  consideration  of  one  hundred  dollars  in  gold,  for  which 
jMoseley  executed  his  promissory  note,  due  at  one  day  after 
date,  with  interest  from  date  at  ten  per  cent  per  annum,  and 
Herndon  executed  and  delivered  his  bond  for  title  to  Moseley, 
and  Moseley  took  possession  of  this  tract  also.  On  the  fourth 
day  of  October,  1881,  Moseley  paid  Herndon  eighteen  dollars, 
and  on  the  first  day  of  December,  1882,  Herndon  collected 
thirty-five  dollars  due  to  Moseley  for  a  pony  he  had  sold  in 
1881. 

When  Moseley  died,  in  November,  1881,  he  left  a  wife  and 
four  minor  children  living  on  the  land.  His  wife  died  in 
June.  1882,  and  her  parents,  Perry  and  Polly  Phillips,  took 
charge  of  the  children  and  removed  them  from  the  land  to 
their  home  to  care  for  them,  and  took  possession  of  the  land. 

On  October  15, 1883,  Herndon  made  a  statement  to  Phillips 
and  wife  showing  balance  of  $173.75  due  him  on  the  two  sales 
made  to  Moseley,  and  on  that  day  Herndon  indorsed  on  each 
of  the  bonds  for  title  that  the  sales  made  to  Moseley  were  can- 
celed, and  that  he  had  that  day  sold  the  lands  to  Perry  Phil- 
lips for  the  consideration  of  $173.75,  upon  which  Phillips  then 
paid  him  $3.75. 

On  the  tenth  day  of  December,  1887,  Herndon  sold  the 
lands  to  F.  R.  Allen,  who  took  possession  thereof. 

Perry  Phillips  qualified  as  guardian  of  the  minor  children 
of  James  Moseley,  and,  as  such,  brought  this  suit  on  the 
twenty-seventh  day  of  April,  1888,  against  Herndon  and 
Allen  for  specific  performance  of  the  contracts  made  by  Hern- 
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don  with  Moseley,  alleging  payment  of  the  purchase-money 
by  Moseley,  or  to  recover  the  value  of  the  land  from  Herndon 
if  it  was  found  that  Allen  was  a  good-faith  purchaser  from 
Herndon,  and  alleged  that  the  value  of  the  land  was  $150  per 
acre  at  the  time  Herndon  sold  to  Allen.  PlaintifiFalso  prayed 
for  general  relief. 

The  defendants  answered  general  denial,  limitation,  and 
pleaded  cancellation  of  the  sales  to  Moseley  for  failure  to  pay 
purchase-money.  Allen  pleaded  that  he  was  an  innocent  pur- 
chaser. 

The  trial,  without  a  jury,  resulted  in  judgment  for  the  defend- 
ants, and  plaintiff  appealed. 

The  plaintiflF  offered  in  evidence  the  bonds  for  title,  to  which 
the  defendants  objected,  "for  the  reason  that  the  same  varied 
from  and  did  not  correspond  with  the  allegations  of  the  peti- 
tion." 

The  objections  were  sustained,  and  the  first  and  second 
assignments  of  error  relate  to  these  rulings. 

The  allegations  of  the  petition  descriptive  of  the  bonds  are 
as  follows:  '*  That  on  said  fifteenth  day  of  September,  1875, 
said  W.  S.  Herndon,  being  desirous  of  disposing  of  said  above- 
described  land,  entered  into  an  agreement  with  James  Moseley, 
the  ancestor  of  plaintiff 's  said  wards,  for  the  sale  of  said  lands 
to  him,  the  said  James  Moseley,  which  agreement  was  reduced 
to  writing,  and  signed  by  said  W.  S.  Herndon,  and  delivered 
on  the  day  it  bears  date,  to  wit,  on  September  15, 1875,  wherein 
said  Herndon  stipulated  and  agreed  with  said  Moseley  to 
convey  to  him  said  above-described  tract  of  land  in  fee-simple 
by  warranty  deed,  upon  payment  of  a  promissory  note  exe- 
cuted on  said  September  15,  1875,  by  said  James  Moseley  for 
one  hundred  gold  dollars,  with  ten  per  cent  interest  from  date, 
due  at  Tyler,  Texas,  on  January  1,  1876." 

The  bond  of  date  January  14,  1879,  was  described  in  sub- 
stantially the  same  way.  The  objection  does  not  designate 
in  what  the  alleged  variance  consists,  and  we  are  unable  to 
discover  it. 

It  is  alleged  that  Herndon  obligated  himself  to  convey  the 
land  "in  fee-simple  by  warranty  deed,"  while  the  bonds  offered 
in  evidence  recite  that  he  would  convey  the  lands  "by  a  good 
and  valid  deed  or  deeds  in  common  form,"  but  this  constitutes 
no  variance,  for  an  obligation  to  make  "  a  good  and  valid  deed 
in  common  form  "  binds  the  obligor  to  execute  a  warranty 


^  Phillips  v.  Herndon.  [Texas, 

deed,  and  the  petition  correctly  declared  the  legal  effect  of 
Herndon's  obligations:    Vardeman  v.  Ixiwson,  17  Tex.  11. 

It  is  true  that  it  appears  from  the  bill  of  exceptions  that  the 
bond  of  September  15,  1875,  described  the  note  given  by 
Moseley  of  that  date  as  maturing  January  1,  1879,  instead  of 
January  1,  1876,  as  alleged  in  the  petition,  but  the  receipt 
given  by  Herndon  for  the  thirty  dollars  paid  by  Moseley  on  the 
day  of  the  date  of  both  the  bond  and  note  recites  that  the 
note  matured  on  the  first  day  of  January,  1876.  Herndon 
testified  that  it  became  due  on  that  date,  and  indeed  all  of  the 
evidence  upon  that  point  went  to  show  that  the  note  of  Sep- 
tember 15,  1875,  matured  January  1,  1876,  as  alleged  in  the 
petition.  We  therefore  conclude  that  "  1879,"  written  in  the 
bill  of  exceptions,  is  a  clerical  error,  and  that  there  is  no  vari- 
ance between  the  allegations  and  evidence  offered. 

We  think  the  first  and  second  assignments  of  error  are  well 
taken,  and  that  the  court  erred  in  excluding  the  bonds. 

The  third  assignment  of  error  is:  "  The  court  erred  in  ex- 
cluding the  evidence  offered  by  plaintiff  to  prove  the  value  of 
the  land  at  the  time  defendant  Allen  took  possession  of  it, 
said  evidence  being  pertinent,  and  plaintiff  having  alleged  the 
value  of  said  land  and  prayed  for  judgment  for  said  value  in 
case  he  should  fail  to  recover  the  specific  land  itself" 

There  were  two  separate  and  entirely  distinct  contracts  en- 
tered into  between  Herndon  and  Moseley,  either  of  which 
Moseley  had  the  right  to  enforce  specific  performance  of  as 
against  Herndon  upon  proof  of  performance  by  Moseley  of  his 
part  of  the  contract.  If  after  performance  by  Moseley,  Hern- 
don, by  his  V(  luntary  act,  placed  it  beyond  his  power  to  make 
title  to  the  land  as  stipulated  in  his  bond,  he  thereby  became 
liable  to  Moseley  for  such  damages  as  were  the  direct  and 
natural  result  of  his  failure  to  comply  with  his  obligations. 
There  has  been  much  contrariety  in  the  decisions  of  the  courts 
as  to  the  correct  measure  of  damages  in  such  cases,  but  we 
believe  that  equity  and  the  weight  of  authority  sustains  the 
view  that  in  executory  contracts  of  the  character  involved  in 
this  case  adequate  compensation  for  the  injury  done  should 
be  recoverable,  where  the  vendor  by  his  voluntary  act  deprives 
himself  of  the  ability  to  perform  his  contract. 

We  are  aware  that  the  case  of  Hall  v.  York,  22  Tex.  643, 
following  Sutton  v.  Page,  4  Tex.  142,  seems  to  hold  the  con- 
trary doctrine;  for  it  is  there  said  "  that  where  the  vendor  of 
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land  is  not  able  to  make  title,  the  vendee's  measure  of  dam- 
ages is  the  purchase-money  and  interest,  and  nothing  more." 
But  that  case,  like  the  case  of  Sutton  v.  Page,  4  Tex.  142,  was 
not  a  suit  for  specific  performance  or  to  recover  damages 
for  breach  of  trust  by  the  vendor.  Hall  v.  York,  22  Tex. 
643,  was  a  suit  to  recover  the  penalty  fixed  by  the  bond  for 
title,  which  was  a  much  larger  sura  than  the  money  paid,  and, 
like  the  case  of  Sutton  v.  Page,  4  Tex.  142,  was  simply  an 
action  on  the  personal  covenant  in  the  bond.  In  both  of  those 
caseF  it  was  held  that  the  measure  of  damages  was  the  money 
paid,  with  interest,  unless  other  damages  are  specially  alleged 
and  proved.  We  do  not  think  those  cases  are  analogous  to 
this. 

In  the  case  of  Hopkins  v.  Lee,  6  Wheat.  109,  the  court  said: 
"  The  rule  is  settled  in  this  court  that  in  an  action  by  the 
vendee  for  a  breach  of  contract  on  the  part  of  the  vendor  for 
not  delivering  the  article,  the  measure  of  damages  is  its  price 
at  the  time  of  the  breach.  The  price  being  settled  by  the 
contract,  which  is  generally  the  case,  makes  no  difference,  nor 
ought  it  to  make  any;  otherwise  the  vendor,  if  the  article  has 
risen  in  value,  would  always  have  it  in  his  power  to  discharge 
himself  from  his  contract,  and  put  the  enhanced  value  in  his 
own  pocket;  nor  can  it  make  any  difference  in  principle 
whether  the  contract  be  for  real  or  personal  property,  if  the 
lands,  as  is  the  case  here,  have  not  been  improved  nor  built 
on.  In  both  cases  the  vendee  is  entitled  to  have  the  thing 
agreed  for  at  the  contract  price,  and  to  sell  it  himself  at  its 
increased  value."  See  also  Kirkpntrick  v.  Downing,  58  Mo.  32; 
17  Am.  Rep.  678. 

In  this  case,  plaintiff  did  not  seek  to  recover  anything 
for  improvements  put  upon  the  land,  but  only  the  value  of  it 
at  the  time  of  its  appropriation  by  Herndon,  in  the  event 
specific  performance  could  not  be  had.  The  land  was  sold  by 
Herndon  to  Moseley  at  twenty  dollars  per  acre,  and  the  peti- 
tion alleged  it  to  be  of  the  value  of  $150  per  acre  at  the  time 
it  was  sold  by  Herndon  to  Allen. 

If  Moseley  fully  performed  his  part  of  either  of  the  contracts 
by  paying  the  purchase-money,  the  superior  equitable  title 
vested  in  him,  and  Herndon  held  the  legal  title  in  trust  for 
him,  and  upon  breach  of  that  trust  by  voluntary  conveyance 
of  the  legal  title  to  another,  Herndon  became  liable  to  Mose- 
ley for  such  damages  as  resulted  directly  therefrom,  we  think 
certainly  to  the  extent  of  the  value  of  the  land  at  the  time  it 
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was  80  appropriated;  and  we  think  the  court  erred  in  exclud- 
ing the  evidence  offered  to  prove  such  value. 

The  fourth  assignment  of  error  is:  "  The  court  erred  in 
admitting,  over  objection  of  plaintiff,  the  evidence  offered  by 
defendants  as  to  transactions  and  conversations  had  by  de- 
fendant Herndon  with  Perry  Phillips  and  Polly  Phillips,  in 
the  year  1883,  as  shown  by  plaintiff's  bill  of  exceptions  No.  4." 

The  objection  to  this  evidence  was  upon  the  ground  that  "it 
was  immaterial,  and  could  not  affect  the  rights  of  plaintiff's 
wards." 

We  think  the  objection  was  good,  and  should  have  been  sus- 
tained. When  Moseley  died,  whatever  rights  and  interest  he 
had  in  the  land  descended  to  and  vested  absolutely  in  his 
widow"  and  minor  children.  At  the  time  of  the  transactions 
between  Herndon  and  Perry  Phillips  and  his  wife,  in  1883, 
Moseley's  widow  was  also  dead,  and  the  minor  children  alone 
owned  whatever  interest  their  parents  had  acquired  in  the  land. 
There  was  no  one  authorized  to  bind  them,  or  affect  their  in- 
terest by  any  agreement,  and  their  rights  were  not  affected  by 
the  transactions  between  Herndon  and  their  grand-parents, 
Perry  and  Polly  Phillips. 

The  fifth  assignment  of  error  is:  "The  court  erred  in  ren- 
dering judgment  for  defendants,  and  in  not  rendering  judg- 
ment for  plaintiff,  it  being  shown  that  at  least  the  five  acres 
of  land  bargained  for  by  James  Moseley  on  September  15, 
1875,  had  been  fully  paid  for,  and  that  F.  R.  Allen  was  not  a 
purchaser  in  good  faith." 

The  court  found,  as  a  conclusion  of  law,  that  "  the  plaintiff 
has  mistaken  his  remedy;  the  land  having  been  sold  to  Allen 
by  Herndon  without  notice,  plaintiff  cannot  recover  the  land 
or  its  value,  but  his  recovery  would  be  the  penalty  on  the 
bond,  to  wit,  one  hundred  dollars,  with  interest." 

From  what  we  have  already  said  it  will  be  seen  that  we  un- 
derstand this  suit  to  be  on  the  bonds  for  specific  performance 
only  in  the  first  instance,  and  secondarily  against  Herndon  to 
recover  damages  for  breach  of  trust  in  voluntarily  transferring 
the  legal  title  to  Allen,  and  thus  placing  it  beyond  his  power 
to  perform  his  contract  after  the  superior  equitable  title  had 
vested  in  Moseley  by  payment  of  the  purchase-money.  We 
see  no  reason  why  the  plaintiff  cannot  maintain  the  suit  in 
this  way.  If  Allen  was  an  innocent  purchaser,  then  specific 
performance  could  not  be  decreed  against  Herndon;  and  if  the 
superior  title  had  vested  in  Moseley,  the  plaintiff  could  either 
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sue  upon  the  bond  for  purchase-money  paid  and  interest,  or 
bring  his  suit,  as  we  understand  him  to  have  done,  to  recover 
damages  against  Herndon  for  breach  of  trust. 

Herndon  having  received  from  Moseley  at  least  a  part  of 
the  purchase-money  for  the  lands,  and  Moseley  having  taken 
possession  under  his  contracts  of  purchase,  Herndon  could  not 
rescind  the  sales  to  him  without  notice  of  his  intention  to  do 
so;  and  Herndon  having  received  payments  on  the  purchase- 
money  after  default  by  Moseley  in  failing  to  pay  the  purchase- 
money  notes  at  maturity,  he  thereby  waived  his  right  of 
rescission:  Kennedy  v.  Embry,  72  Tex.  390;  Moore  v.  Qieseckey 
76  Tex.  548;  Tom  v.  Wollhoefer,  61  Tex.  281. 

At  the  time  Herndon  attempted  to  rescind  the  sales  to 
Moseley,  after  the  death  of  both  Moseley  and  his  wife,  there 
was  no  one  to  whom  notice  of  his  intention  to  rescind  could 
be  given,  and  there  was  therefore  no  rescission  effected. 

Herndon  testified,  without  objection,  that  "  about  July  23, 
1881,  Moseley  and  myself  had  a  settlement  of  all  matters  be- 
tween us;  he  had  done  work  for  me,  and  I  had  advanced  con- 
siderable money  to  pay  his  hands  and  for  supplies,  and  he  fell 
in  my  debt  $183.  This  was  then  treated  by  Moseley  and  my- 
self as  balance  due  me." 

In  regard  to  the  eighteen  dollars  paid  by  Moseley  to  Hern- 
don on  October  4,  1881,  Herndon  testified  "that  in  the  fall  of 
1881,  I  think,  I  let  him  have  some  money,  but  how  much  I 
cannot  say.  He  was  to  settle  it  out  of  his  service  upon  the 
railroad,  but  died,  and  failed  to  pay  anything,  except  the 
eighteen  dollars,  October  4,  1881;  this  may  or  may  not  have 
settled  the  small  amounts  I  let  him  have  after  July  23,  1881, 
but  I  cannot  say." 

Herndon  also  testified  that  "  some  time  before  Moseley  died 
he  sent  me  a  note  that  he  had  sold  the  pony  to  Schoof  for 
thirty-five  dollars,  and  to  please  collect  the  amount,  and  give 
him  credit  on  the  debts  he  owed  me." 

There  was  no  other  evidence  bearing  upon  the  question  of 
appropriation  of  the  money  received  by  Herndon  from  Mose- 
ley after  the  second  bond  for  title  was  executed,  at  which  time,, 
according  to  the  statement  made  by  Herndon  on  the  17th  of 
December,  1878,  Moseley  owed  him  a  balance  of  $16,90  on  the 
first  purchase,  after  having  paid  him  $110,  $30  of  which  was 
paid  at  the  time  of  the  purchase. 

In  respect  to  the  appropriation  of  payments  made  by  a 
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debtor  to  a  creditor  who  holds  more  than  one  debt  against 
him,  the  general  rule  is,  that  a  debtor  has  the  right  to  appro- 
priate payments;  and  if  he  does  not,  the  creditor  may  do  so; 
and  when  neither  appropriates  them,  the  law  will  make  the 
application  according  to  the  justice  of  the  case:  Matosay  v. 
Frosh,  9  Tex.  612. 

In  Stanley  v.  Weatrop,  16  Tex.  206,  it  is  said:  "It  is  ad- 
mitted on  all  hands  that  the  debtor  has  the  absolute  right  to 
make  the  application,  if  he  sees  proper  to  exercise  it.  If  he 
omits  to  do  so,  and  it  is  left  to  the  law  to  make  it  for  him,  it 
ought,  it  would  seem,  to  be  made  in  accordance  with  the  pre- 
sumed intention  of  the  debtor."  And  we  think  it  must  be 
presumed  that  the  debtor  intended  to  apply  it  to  the  debt  that 
-would  be  most  beneficial  to  him. 

In  Taylor  v.  Coleman,  20  Tex.  772,  it  is  said:  "The  debtor 
having  at  the  time  of  the  sales  made  no  specific  designation 
of  the  proceeds,  the  plaintiffs  were  left  to  their  election  to  ap- 
ply the  payment.  But  this  did  not  vest  them  with  the  power 
to  act  capriciously,  or  to  make  such  designation  as  would  un- 
reasonably operate  to  the  prejudice  of  the  defendant.  At  the 
civil  law  the  creditor  must  regard  himself  as  standing  in  the 
shoes  of  the  debtor,  and  apply  the  payments  to  such  debts  as 
the  debtor  himself  would  have  first  discharged.  But  without 
aflBrming  the  principle  to  this  extent,  it  is  the  rule  of  the  com- 
mon law  that  the  creditor  cannot  make  such  application  as 
would,  under  the  circumstances,  be  inequitable  and  unjust  to 
the  debtor."     See  also  Bray  v.  Crain,  59  Tex.  649. 

Applying  the  rules  and  principles  announced  in  the  forego- 
ing decisions  to  this  case,  we  think  the  $18  paid  by  Moseley 
on  the  fourth  day  of  October,  1881,  should  have  been  applied 
to  the  payment  of  the  balance  of  $16.90  claimed  by  Herndon 
to  be  due  on  the  first  contract  (especially  so  as  it  does  not  ap- 
pear from  the  evidence  what  application  Herndon  made  of  it), 
and  thereby  perfect  Moseley's  title  to  the  five  acres  first  pur- 
chased. If  the  $18  was  insufficient  to  pay  the  balance  of 
$16.90,  then  so  much  of  the  $35  received  by  Herndon  after 
Moseley's  death  as  was  necessary  to  pay  off  the  balance  of  the 
$16.90  should  be  so  applied.  At  the  time  Herndon  received 
the  $35,  Moseley  was  dead,  and  could  not  direct  its  application. 
The  law  applied  it  for  him  to  the  liquidation  of  any  balance 
that  might  be  due  on  the  purchase-money  for  the  five  acres 
£rst  purchased,  and  upon  which  he  had  established  the  hom« 
for  himself  and  family. 
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We  are  of  opinion  that  the  judgment  of  the  court  below 
should  be  reversed  and  the  cause  remanded. 


VlNDOR    AND    VeNDKB  —  CONTRACTS     TOR    SaLK   OV   LaND. — As    to    the 

measure  of  damages  for  a  breach  of  a  contract  to  convey  realty,  see  note  to 
PumpeUy  v.  Phelps,  100  Am.  Dec.  467,  468.  The  measure  of  damages  for  a 
breach  of  a  contract  to  convey  realty  on  the  part  of  the  vendor  is  the  fair 
market  value  of  the  land  at  the  date  of  the  breach:  Dikeman  v.  Aitioid,  71 
Mich.  657. 

Vkndor  and  Vbndeb  —  Contracts  ov  Sale.  —  Where  the  vendor  deeds 
the  land  to  a  third  party  prior  to  the  time  for  the  final  consummation  of  the 
contract  of  sale,  the  vendee  may  treat  the  contract  as  rescinded,  and  may 
recover  any  purchase-money  paid  by  him  and  interest  thereon:  Weaver  v. 
Aitcheson,  65  Mich.  285.  In  such  an  action,  however,  defendant  may  show 
that  his  grantee  orally  promised  to  make  a  reconveyance  of  the  property:' 
Damon  v.  Weston,  77  Iowa,  259. 

Payments,  Application  op.  —  The  debtor  may  designate  the  debt  to 
which  he  wishes  the  payment  applied;  if  be  does  not  so  designate,  the  credi- 
tor may  make  the  application;  but  if  neither  makes  it,  the  application  will 
be  made  by  the  law  in  an  equitable  manner:  Murdoch  v.  Clarke,  88  Cal.  384; 
Oreen  v.  Fcrrd,  79  Ga.  130;  Peterborough  etc.  Bank  v.  Hodgdon,  62  N.  H.  303; 
Bartel  v.  Mathias,  1 9  Or.  483.  The  burden  is  upon  the  debtor  to  prove  that 
he  directed  the  application  of  a  payment:  Thatcher  v.  Massey,  26  S.  C.  155. 
The  debtor  may  by  acquiescence  estop  himself  to  deny  the  application  of  a 
payment  made  by  him:  Flarsheim  v.  Brestrup,  43  Minn.  298.  Compare  Fro- 
tier  V.  Lanahan,  71  Md.  131;  17  Am.  St.  Rep.  516,  and  note. 
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[78  Texas,  M3.] 

Receivers  —  Agent  op  Court,  and  not  op  Owner.  —  A  receiver  Is  gen- 
erally only  the  agent  of  the  court  appointing  him,  with  authority  to 
take  possession  and  control  of  the  property  in  litigation,  and  is  not  the 
representative  of  its  owner  for  the  fulfillment  of  the  latter's  contracts, 
except  in  cjiaes  in  which  he  has  made  the  contract  his  own  by  some  act 
of  adoption. 

Receiver  op  Railroad — Not  Boond  by  Company's  Contract. — A  re. 
ceiver  placed  in  charge  of  a  railway  to  hold  and  operate  it  is  not  bound 
to  carry  out  the  contract  of  the  company  with  a  third  person  to  main- 
tain a  switch  on  the  latter's  laud;  and  if  the  receiver  discontinues  the 
switch,  the  ouly  remedy  is  against  the  company  for  a  breach  of  the  con- 
tract. 

Whitaker  and  Bonner,  for  the  plaintiflFs  in  error. 

H.  Chilton,  for  the  defendant  in  error. 

Gaines,  A.  J.  The  appellee  brought  this  suit  against  the 
appellants  as  receivers  of  the  Texas  and  Pacific  Railway  Com- 
pany, alleging  in  his  petition  that  in  1874  he  made  a  contract 
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witb  that  company  to  the  efifect  that  in  consideration  of  his 
agreement  to  grade  and  furnish  ties  for  a  switch  on  the  com- 
pany's railroad  at  a  point  known  as  Warner's  Station,  it 
would  furnish  the  iron,  and  complete  and  permanently  main- 
tain such  switch  at  that  point  for  his  benefit  for  shipping  pur- 
poses; that  the  switch  was  constructed  in  accordance  witli  the 
contract,  and  maintained  until  the  year  1887;  but  that  in 
December,  1885,  the  defendants  were  appointed  receivers  of 
the  company's  railroad  by  the  United  States  circuit  court 
for  the  northern  district  of  Texas,  and  thereafter  went  into 
possession  of  the  property,  and  continued  to  operate  the  same, 
and  that  on  the  nineteenth  day  of  May,  1887,  they  removed 
the  switch,  over  his  protest,  and  thereby  damaged  him  greatly 
by  the  .consequent  depreciation  of  his  property.  The  property 
was  specifically  described,  and  consisted  in  timber-lands,  tim- 
ber privileges,  saw-mills,  storehouses,  a  stock  of  goods,  etc., 
—  all  of  which,  as  alleged,  had  been  acquired  at  the  time  of 
the  removal  for  the  purpose  of  carrying  on  the  business  of 
sawing  lumber  for  market,  and  was  rendered  greatly  less 
valuable  for  want  of  any  practicable  means  of  placing  the 
lumber  upon  the  railroad  at  a  point  where  it  could  be  trans- 
ported to  market.  The  damages  were  specifically  alleged, 
and,  according  to  the  allegations,  amounted  in  the  aggregate 
to  the  sum  of  $63,425. 

A  general  demurrer  to  the  petition  was  overruled,  and  that 
ruling  is  assigned  as  error. 

The  case  made  by  the  petition  is  an  action  against  the  re- 
ceivers to  recover  damages  for  the  breach  of  the  company's 
contract.  Neither  the  nature  of  the  suit  in  which  the  receivers 
were  appointed,  the  grounds  for  that  appointment,  nor  the 
powers  conferred  upon  them  are  disclosed  by  the  petition. 
We  may  assume  that  the  receivership  has  been  ordered, 
and  the  appointment  made  in  some  equitable  proceeding  in 
which  it  has  been  deemed  necessary  for  the  court  to  take 
charge  of  the  property  in  order  to  prevent  its  waste  and  the 
diversion  of  its  income  during  the  pendency  of  the  suit.  A 
receiver,  as  a  general  rule,  is  but  the  agent  of  the  court  that 
appoints  him,  with  authority  to  take  the  possession  and  control 
of  property  the  subject-matter  of  litigation,  and  is  not  the  rep- 
resentative of  its  owner  for  the  fulfillment  of  the  latter's  con- 
tracts, except  in  cases  in  which  he  has  made  the  contract  hia 
own  by  some  act  of  adoption:  Commonwealth  v.  Franldin  In*. 
Co..  115  Mass.  278. 
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The  life  of  a  railroad  depends  upon  its  active  operation  as  a 
"  going  concern,"  and  a  receiver  over  it  must  necessarily  ex- 
ercise many  of  the  powers  of  a  proprietor  in  its  management, 
and  be  subjected  to  a  similar  liability  for  his  own  ofiBcial  acts 
and  those  of  his  servants  and  agents.  He  is  liable  as  receiver 
for  his  contracts  made  in  his  official  capacity  and  for  the  torts 
committed  by  his  servants  and  agents  in  the  operation  of  the 
road.  By  reason  of  the  liability  incurred  by  the  operation  of 
80  much  machinery  and  the  employment  of  so  many  men,  it 
may  seem  upon  first  blush  that  their  liability  is  defined  by  a 
different  rule  from  that  which  prescribes  the  liability  of  re- 
ceivers in  ordinary  cases.  But  the  rule  is  the  same.  The 
receiver  of  the  property  of  a  railroad  is  no  more  the  represent- 
ative of  the  company  than  the  receiver  of  the  property  of  a 
natural  person  is  the  representative  of  such  person.  Let  us 
suppose,  then,  that  the  proprietor  of  a  cotton-gin  has  contracted 
to  gin  the  cotton  of  his  neighbor  at  a  certain  rate,  and  that 
before  he  has  performed  his  contract  the  property  is  placed  in 
the  hands  of  a  receiver,  who  is  directed  to  operate  it;  can  it 
be  said  that  he  is  liable  in  damages  should  he  refuse  to  comply 
with  the  contract?  Clearly  not.  He  is  appointed,  not  to  carry 
out  the  proprietor's  contracts,  but  to  manage  and  preserve  the 
property.  So  the  receiver  of  a  railroad  company  is  no  more 
boutid  to  do  a  particular  thing  which  the  company  has  con- 
tracted to  do,  than  he  is  liable  to  pay  a  debt  which  the  com- 
pany has  contracted  to  pay. 

Let  us  then  apply  these  principles  to  the  case  made  by  the 
plaintiff''8  petition.  When  the  appellants  were  appointed  re- 
ceivers and  placed  in  charge  of  the  railway  there  was  a  con- 
tract existing  between  the  railway  company  and  the  plaintiff" 
for  the  maintenance  of  a  switch  at  Warner's  Station.  That 
was  purely  a  personal  contract.  The  duty  of  the  receivers  was 
to  hold  and  operate  the  railroad,  and  they  were  no  more  bound 
to  carry  out  the  company's  contract  to  maintain  the  switch, 
than  they  were  to  discharge  its  obligations  to  pay  money. 

When  in  the  management  of  the  road  they  deemed  it  proper 
to  remove  the  switch,  and  did  remove  it,  the  contract  of  the 
company  was  broken,  and  it  was  liable  in  damages  for  its 
breach.  That  the  appointment  and  acts  of  the  receivers  do  not 
absolve  it  from  its  liability  to  carry  out  its  contract  was  de- 
cided in  effect  by  this  court  in  Hunt  v.  Reilly,  50  Tex.  99.  If 
appellee  was  unable  to  recover  damages  of  the  company  for 
its  breach  of  the  contract  by  reason  of  its  insolvency,  it  is  a 
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misfortune  he  has  suffered  doubtless  in  company  with  numer- 
ous other  simple  contract  creditors.  For  the  failure  to  perform 
the  contract  his  cause  of  action  was  against  the  company,  and 
it  was  not  of  that  character  which  could  be  brought  against 
the  receivers  without  leave  of  the  court:  U.  S.  Stats.  1886-87, 
p.  554,  sec.  3. 

The  authorities  bearing  directly  upon  the  question  under 
consideration  are  not  numerous,  but  they  are  all,  so  far  as  we 
have  been  able  to  find,  in  accordance  with  the  views  we  have 
expressed.  The  case  of  Southern  Express  Co.  v.  Western  etc. 
R.  R.  Co.,  99  U.  S.  199,  was  a  bill  in  equity  by  the  express 
company  against  the  receiver  of  the  railway  company  to  com- 
pel the  specific  performance  of  a  contract,  made  before  the  re- 
ceiver's appointment,  to  carry  freight  for  the  complainant.  In 
the  opinion  the  court  say:  "The  road  is  in  the  hands  of  a  re- 
ceiver in  a  suit  brought  by  the  bond-holders  to  foreclose  their 
mortgage.  The  appellant  has  no  lien.  The  contract  neither 
expressly  nor  by  implication  touches  that  subject.  It  is  not  a 
license,  as  insisted  by  counsel.  It  is  simply  a  contract  for  the 
transportation  of  persons  and  property  over  the  road.  A  spe- 
cific performance  by  the  receiver  would  be  a  form  of  satisfac- 
tion or  payment  which  he  cannot  be  required  to  make.  As 
well  might  he  be  decreed  to  satisfy  appellee's  demand  by  money 
as  by  the  service  sought  to  be  enforced." 

The  same  principle  was  recognized  in  Commonwenlth  v. 
Franklin  Ins.  Co.,  115  Mass.  278,  and  in  In  re  Brown,  3  Edw. 
Ch.  384,  and  in  Ellis  v.  Boston  etc.  R.  R.  Co.,  107  Mass.  1.  In 
the  case  last  cited  the  court  say:  "The  receivers  are  officers 
of  the  court  for  this  purpose  [that  of  preserving  the  property], 
and  act  under  its  direction  and  control.  They  continue  the 
operation  of  the  road  and  conduct  its  business,  because  this  is 
essential  to  its  proper  preservation.  They  may  fulfill  the  con- 
tracts of  the  corporation  so  far  as  beneficial.  They  may  not 
pay  its  debts  or  fulfill  contracts  which  are  burdensome  or  tend 
to  diminish  the  value  of  property  under  their  control,  unless 
such  contracts  are  charged  as  encumbrances  on  the  property 
or  are  necessary  to  its  proper  preservation  and  security." 

In  the  case  of  Howe  v.  Harding,  76  Tex.  17,  18  Am.  St.  Rep. 
17,  the  owner  of  land  granted  the  railway  company  a  right 
of  way  over  his  land  in  consideration  of  the  company  agreeing 
to  take  water  from  a  spring  belonging  to  him  at  a  certain  stip- 
ulated price.  A  receiver  appointed  over  the  property  of  the 
company  continued  to  use  the  right  of  way,  but  refused  to  carry 
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out  the  contract  to  take  and  pay  for  the  water.  It  was  held 
that  there  was  but  one  contract,  and  that  since  the  receiver 
adopted  it  as  to  the  right  of  way,  he  became  bound  for  its  ful- 
fiHment  as  to  the  water.  It  was  held  also  that  a  lien  existed 
upon  the  right  of  way  for  securing  the  payments  for  the  water, 
that  being  deemed  the  real  consideration  for  the  grant  of  the 
easement.  The  court  declined  to  decide  whether  or  not  the 
receiver  was  bound  to  carry  out  the  contract  to  take  and  pay 
for  the  water  had  so  much  of  the  agreement  stood  as  an  inde- 
pendent contract. 

We  conclude  that  the  court  erred  in  overruling  the  demur- 
rer, and  therefore  the  judgment  is  reversed  and  the  cause  re- 
manded. ___^_ 

Receiykrs  —  AasMT3  OF  Court.  —  Receivers  are  mere  agents  of  the  courti 
appointing  them,  and  mast  obey  the  orders  given  them  by  such  courts:  Her' 
rick  V.  Miller,  123  Ind.  304;  Spalding  v.  Commonwealth,  88  Ky.  135;  Burroughn 
y.  Bunnell,  70  Md.  18;  First  Nat.  Bank  v.  Iron  Works,  60  Mich.  487.  But 
a  receiver  empowered  to  take  possession  of  and  operate  a  railroad  is  in  some 
sense  the  agent  or  representative  of  the  railway  company:  Baiilett  r.  Keim, 
50  N.  J.  L.  260;  and  its  contracts  may  be  continued  in  force  against  him: 
JJowe  V.  Harding,  76  Tex.  17;  18  Am.  St.  Rep.  17,  and  note.  Compare  Texou 
P.  R'y  Co.  V.  Joknaon,  76  Tex.  421;  18  Am.  St.  Rep.  60,  and  note. 
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Vbkdok  and  Vendeb  —  ExECUTORT  CoNTRAcrr  TOR  Sale  of  Land — 
Rescission  —  Right  of  Vendee.  —  The  right  of  a  vendor  to  rescind,  who 
has  conveyed  land  by  a  deed  on  its  face  reserving  a  lien  for  the  pur- 
chase-money, does  not  exist  until  the  vendee  is  in  default  of  payment 
under  the  contract;  and  prior  to  such  time  one  to  whom  the  vendee  has 
conveyed  is  entitled  to  all  the  rights  of  his  vendor,  which  cannot  b« 
a£fected  by  any  transaction  between  the  original  vendor  and  bis  vende* 
after  the  latter  has  parted  with  his  interest  in  the  land. 

Vkndob  and  Vendee —  Executory  Contract  for  Sale  of  Land  —  R>> 
scission  —  Burden  of  Proof.  —  Under  an  executory  contract  for  th« 
Bale  of  land,  the  right  of  the  vendor  to  rescind  does  not  exist  until  th« 
▼endee  is  in  default  in  payment  of  the  purchase-money;  and  the  burden 
of  proof  is  on  the  vendor  to  show  the  fact  giving  a  right  to  rescind,  in  • 
contest  with  a  third  person  claiming  to  be  a  purcheiser  from  the  vende* 
before  default. 

Deeds  —  Ratification  of.  —  A  party  who  recognizes  the  validity  of  a  deed 
made  without  his  knowledge  or  consent  thereby  becomes  a  party  to  and 
is  bound  by  it. 

Deeds  —  Joint  Ownf.rs—  Interest  of,  how  Determined.  —  The  interests 
of  joint  owners  of  land,  in  the  absence  of  some  other  controlling  fact,  is  to 
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be  determined  by  the  proportion  which  the  amoant  of  purchase- money 
paid  by  each  bean  to  the  entire  sum  which  was  the  consideration  for 
the  deed. 

Templeton  and  Carter^  and  Wallace  Hendricks^  for  the  ap- 
pellant. 

M.  D.  Priest,  for  the  appellees. 

Stayton,  C.  J.  This  is  an  action  of  trespass  to  try  title, 
brought  by  W.  A.  Huffman  against  Sam  Evans  and  the  other 
defendants  to  recover  an  undivided  half-interest  in  block  29, 
in  the  city  of  Fort  Worth.  The  other  defendants  claim 
through  conveyances  from  Sam  Evans. 

About  August  23,  1871,  Evans  conveyed  the  block  to  Giles 
F.  Parman,  reserving  in  the  face  of  the  deed  a  lien  for  the 
purchase-money,  which  was  wholly  unpaid  at  the  time  deed 
was  executed. 

About  June  19,  1875,  Parman  conveyed  the  block  to  Sam 
Evans  and  W.  A.  Huffman,  who  are  parties  plaintiflf  and  de- 
fendant in  this  action,  and  this  is  the  basis  of  Huffman's 
<;laim. 

At  the  time  conveyance  last  mentioned  was  made,  Evans 
and  Huffman  were  partners  in  mercantile  business,  and  the 
deeds  made  by  Evans  to  the  other  defendants  were  all  sub- 
sequent to  the  conveyance  from  Parman  to  Evans  and  Huff- 
man as  well  as  to  a  deed  made  as  a  substitute  for  that  deed, 
which,  with  its  record,  seems  to  have  been  destroyed  in  the 
burning  of  the  court-liouse  of  Tarrant  County.  The  substi- 
tuted deed  was  recorded  February  1,  1877,  two  days  after  its 
execution,  which  was  before  any  of  the  conveyances  were  made 
by  Evans  to  the  other  defendants. 

The  theory  of  the  defense  was,  that  Parman  and  Evans  by 
parol  agreement  canceled  the  trade  between  them,  and  in  sup- 
port of  that  counsel  for  appellant  thus  states  the  evidence  of 
Evans:  — 

"  The  purchase-money  due  me  from  Parman  was  never  paid. 
I  never  had  any  settlement  with  him  about  it,  except  he  went 
off  and  vacated  the  premises,  and  turned  them  over  to  me  for 
the  purchase-money  and  moved  out  west.  He  first  moved  out 
to  Tandy's  place.  I  knew  nothing  about  the  conveyance  to  Sam 
Evans  and  W.  A.  Huffman  dated  June  19,  1875,  nor  did  I 
tnow  anything  about  the  conveyance  made  by  him  January 
29,  1877.  I  don't  remember  when  Parman  vacated  the  land. 
It  was  some  time  between  the  years  1873  and  1877.     Parman 
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built  on  the  land.  I  furnished  the  lumber.  In  regard  to  the 
vendor's  lien  notes  on  this  land,  I  don't  know  what  became 
of  them.  I  suppose  they  were  burned  up  with  the  building  and 
other  books.  Mr.  Huffman  had  charge  of  all  the  books  and 
business  and  was  winding  it  up,  paying  oflf  the  debts  of  the 
business.  By  the  papers  of  the  house  I  mean  the  mercantile 
papers.  I  say  I  don't  know  where  the  notes  were.  I  never 
delivered  them  up  to  Parman." 

While  this  was  not  the  exact  language  of  the  witness,  it 
contains  the  substance  of  Evans's  testimony  so  far  as  it  goes, 
but  he  further  stated  that  he  never  authorized  any  one  to  pro- 
cure a  deed  from  Parman  to  himself  and  Huffman. 

HufiFman  contended  that  the  block  was  bought  for  Parman 
by  Evans  and  himself  or  for  the  firm;  and  after  stating  that 
he  knew  all  about  the  transaction,  and  that  he  and  Evans 
were  partners,  testified  that  "  the  consideration  (for  the  con- 
veyance) was  in  part  a  merchandise  account  and  the  re- 
mainder balance  due  by  Parman  as  purchase-money  on  said 
lot  of  ground I  had  authority  to  settle  all  store  ac- 
counts. Captain  Evans  and  I  talked  the  matter  over  and 
decided  that  it  was  best  to  take  the  property,  as  Mr.  Parman 
had  nothing  else  to  pay  with.  I  think  the  store  account  was 
seven  hundred  dollars,  and  balance  due  on  the  purchase- 
money  about  eight  hundred  dollars,  but  can't  be  positive  as  to 
amount.  I  was  acting  as  partner  and  on  account  of  the  firm; 
Evans  knew  of  the  transaction;  the  firm  name  was  Evans  and 
Huffman.  I  did  not  put  any  money  into  the  said  purchase 
from  Parman;  it  was  paid  for  with  partnership  assets,  as 
stated  above." 

The  evidence  of  the  witness  was  taken  by  deposition. 

There  was  some  other  evidence  tending  to  show  that  Evans 
recognized  the  fact  that  Huffman  had  some  interest  in  the 
block. 

On  the  question  of  title  the  court  instructed  the  jury  as  fol- 
lows: "  It  is  agreed  in  this  case  that  the  land  in  controversy 
was  patented  to  M.  T.  Johnson,  and  by  said  Johnson's  ad- 
ministrators conveyed  to  defendant  Evans;  that  said  Evans 
conveyed  the  same  to  G.  F.  Parman  on  credit,  and  that  he 
reserved  a  lien  for  the  payment  of  the  purchase-money;  and 
you  are  instructed  that  under  the  facts  so  agreed  the  superior 
title  remained  in  said  Evans  until  the  payment  of  the  pur- 
chase-money; and  unless  you  further  believe  from  the  evi- 
dence that  the  deed  subsequently  make  by  the  said  Parman 
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to  said  Evans  and  plaintiff  was  made  with  the  consent  of  said 
Evans,  and  if  you  believe  from  the  evidence  that  upon  failure 
to  pay  the  same  said  Parman  surrendered  the  possession  of 
said  land  to  the  said  Evans,  you  should  find  for  the  defendant. 
If,  however,  you  believe  from  the  evidence  that  saitl  deed  from 
Parman  was  made  to  said  Evans  and  plaintiff  Huffman  with 
the  knowledge  and  consent  of  said  Evans,  then  the  said  deed 
would  vest  in  the  plaintiff  title  to  one  half  of  said  land,  and  in 
that  event  you  should  find  for  him,  the  plaintiff,  as  against  all 
the  defendants,  except  the  defendant  Swartz,  one  half  the 
land  claimed  by  them  respectively." 

The  right  of  a  vendor  who  has  conveyed  land  through  a 
deed  on  its  face  reserving  a  lien  for  purchase-money  to  rescind 
is  not  an  absolute  right,  even  in  cases  in  which  the  purchase- 
money  has  become  due  and  remains  unpaid,  as  may  be  seen 
by  an  examination  of  the  many  cases  decided  by  this  court. 

The  right  of  the  vendor  to  rescind  in  such  cases  does  not 
exist  at  all  until  the  vendee  has  failed  to  pay  purchase-money 
in  accordance  with  the  contract;  and  one  to  whom  a  vendee 
has  conveyed  is  entitled  to  all  the  rights  of  his  vendor,  which 
cannot  be  affected  by  any  transaction  between  the  original 
vendor  and  his  vendee  after  the  latter  has  parted  with  his  in- 
terest in  the  land. 

The  evidence  does  not  show  when  the  transaction  between 
Evans  and  Parman  occurred,  which  it  is  claimed  operated  a 
rescission  of  the  contract  between  them,  and  is  consistent  with 
the  fact  that  this  may  have  occurred  after  Parman  had  con- 
veyed to  Evans  and  Huffman. 

The  evidence  further  fails  to  show  when  the  notes  executed 
by  Parman  matured,  and  under  this  state  of  facts  in  this  ac- 
tion we  think  the  charge  was  misleading,  in  that  the  jury 
must  have  understood  from  it  that  Huffman  could  not  recover^ 
unless  he  showed  that  the  purchase-money  had  been  paid  or 
that  the  conveyance  to  Evans  and  himself  was  made  with 
consent  of  the  former. 

If  he  bought  without  consent  of  Evans,  and  before  Evans 
had  right  to  rescind,  or  had  in  some  lawful  manner  actually 
rescinded,  no  agreement  subsequently  made  between  Parman 
and  Evans  could  defeat  any  right  acquired  by  him  through 
the  deed  from  Parman  to  Evans  and  himself;  and  before  Evans 
could  hold  the  land  by  any  superior  right  as  a  vendor,  it  would 
be  incumbent  on  him   to  show  a  right  to  rescind,  which,  in 
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such  a  case,  could  not  be  proved,  unless  it  was  shown  that  the 
purchase-money  was  due  and  unpaid. 

In  Kennedy  v.  Embry,  72  Tex.  389,  it  was  held  that  a  ven- 
dor of  land  who  had  executed  a  deed  to  the  purchaser  and 
taken  a  mortgage  to  secure  the  purchase-money  might  sell  to 
another  and  pass  title  to  the  land  after  all  the  purchase- 
money  became  due  and  remained  unpaid.  In  that  case  no 
part  of  the  contract  had  been  performed  by  the  purchaser;  he 
had  never  been  in  possession,  all  the  purchase-money  was  past 
due  and  unpaid,  and  the  purchaser  had  abandoned  the  state. 

A  similar  ruling  was  made  in  Thompson  v.  Westhrooky  56 
Tex.  265. 

In  these  cases  the  facts  existed  which  entitled  the  vendors 
to  rescind,  but  the  cases  push  the  application  of  the  rules 
growing  out  of  the  holding  that  such  contracts  are  executory 
in  character  to  the  utmost  verge  of  propriety  or  reason;  and 
the  writer  doubts  the  correctness  of  the  holding,  even  in  such 
cases,  that  rescission  can,  in  any  case  in  which  a  deed  has 
passed,  be  made  otherwise  than  by  a  wrfting  or  some  decree 
of  proper  tribunal,  if  for  no  other  reason,  because  it  makes 
title  to  land  to  rest  largely  in  parol,  when  the  purpose  of  the 
statutes  of  fraud  was  to  require  such  right  to  be  evidenced  in 
a  different  manner. 

In  Dial  v.  Crain,  10  Tex.  453,  a  parol  rescission  of  an  ex- 
ecutory contract  to  convey  land  was  set  up,  and  in  disposing 
of  the  case  it  was  said:  "This  was  a  good  and  valid  contract 
under  the  statute  of  fauds,  and  was  proof  that  the  land  was 
sold  by  Vaughan  to  Crain.  If  so,  then,  Crain  being  the  owner 
of  the  land,  any  contract  for  rescission  would  be  as  much  ob- 
noxious to  the  provisions  of  the  statute  of  frauds,  and  would 
require  the  same  evidence  under  the  statute  to  set  it  up  as 
was  required  for  the  sale  between  Vaughan  and  Crain,  The 
charge  asked  treated  the  contract  between  Vaughan  and  Crain 
evidenced  by  the  writing  signed  by  Vaughan  as  a  mere  verbal 
contract,  and  such  as  could  be  rescinded  verbally,  without  any 
reference  to  the  provisions  of  the  statute  of  frauds,  and  as  if 
for  that  purpose  inferior  evidence  could  be  received." 

However  this  may  be,  all  the  cases  deny  to  tlie  vendor  the 
right  to  rescind  so  long  as  the  vendee  is  not  in  default. 

In  Burgess  v.  Millican,  50  Tex.  401,  quoting  from  Dunlap  v. 
Wright,  11  Tex.  597,  62  Am.  Dec.  506,  it  was  said:  "When  a 
mortgage  for  the  payment  of  the  purchase-money  for  land  is 
executed    simultaneously  with   the  deed  by  which    it  is  con- 
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veyed,  the  vendor  has,  until  the  purchase-money  is  paid  or 
the  mortgage  foreclosed,  the  superior  right,  and  if  the  vendor 
go  into  possession  after  the  vendee  has  made  default,  he  can- 
not be  turned  out  by  process  of  ejectment  or  trespass  to  try 
title,  notwithstanding  the  claim  for  the  purchase-money  may 

be  barred  by  the  general  law  of  limitations The  effect 

of  the  principles  in  these  cases  is,  that  the  vendor's  deed  may 
be  absolute,  yet  if  a  mortgage  for  the  purchase-money  be 
given  back  at  the  same  time,  the  fee  will  absolutely  remain 
in  the  vendor.  The  sale  will  be  conditional,  the  ultimate 
right  to  the  fee  depending  on  tbe  performance  or  non-perform- 
ance of  the  conditions.  If  the  purchase-money  be  paid,  if 
the  mortgage  be  satisfied,  the  seizure  will  be  regarded  as  hav- 
ing been  in  the  vendee  ab  initio,  or  from  the  date  of  purchase. 
If  not  paid,  the  vendor  will,  in  the  language  of  Stow  v.  Tifft, 
15  Johns.  458,  8  Am.  Deo.  266,  be  reseised  free  of  the  mort- 
gage." 

Under  this  the  right  to  rescind  does  not  exist  until  the  vendee 
is  in  default,  and  to  prove  the  fact  giving  this  right  rests  on 
the  vendor  in  a  contest  with  a  third  person.  If  the  notes  exe- 
cuted by  Parman  were  overdue,  and  he  surrendered  possession 
of  the  land  to  Evans  before  the  conveyance  from  him  to 
Evans  and  Huffman,  then  Huffman  cannot  maintain  this  ac- 
tion, unless  on  grounds  hereafter  to  be  stated,  or  unless  facts 
are  shown  not  suggested  by  the  record  before  us:  Burgess  v. 
Millican,  50  Tex.  397. 

The  charge  of  the  court  was  further  calculated  to  mislead 
the  jury,  in  that  it  made  consent  of  Evans  to  the  making  of 
the  deed  to  himself  and  Huffman  essential  to  its  validity  or 
effect  for  the  purpose  of  passing  title. 

If  Evans  did  not  know  of  or  consent  to  the  conveyance  to 
himself  and  Huffman  before  the  deed  was  made,  but  did  sub- 
sequently have  knowledge  of  it  and  of  the  transaction  which 
brought  it  about,  he  would  be  bound  by  it  as  fully  as  would 
he  by  prior  consent,  if  he  recognized  its  validity  and  thus  in- 
duced Huffman  to  rely  upon  title  under  it,  while  limitation 
would  bar  the  claim  due  to  the  firm  from  Parman. 

There  was  evidence  tending  to  show  that  Evans  knew  of 
and  recognized  the  validity  of  the  deed  to  himself  and  Huff- 
man. 

If  Evans  knew  of  the  facts  stated  by  Huffman,  and  author- 
ized the  taking  of  the  deed  to  himself  and  Huffman,  then  he 
cannot  resist  the  right  of  Huffman  to  recover  any  interest  in 
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the  block  which  the  facts  may  entitle  him  to,  even  though  the 
notes  of  Parman  were  past  due  when  that  deed  was  made  and 
Evans  in  possession  of  the  land;  but  the  interest  of  HuflFman 
in  the  block,  in  the  absence  of  some  other  controlling  fact, 
ought  to  be  measured  by  the  proportion  which  his  share  of  the 
purchase-money  bears  to  the  entire  sum  which  was  the  con- 
sideration for  the  deed. 

For  the  matters  noticed,  the  judgment  will  be  reversed  and 
the  cause  remanded.  

Vendor  and  Vendeb  —  Right  of  thb  Vbndob  to  Rescind.  —  A  vendee» 
refusing  to  go  on  with  the  contract  after  paying  a  part  of  the  purchase-money, 
forfeits  the  amount  already  paid,  and  the  vendor  may  consider  the  contract  at 
an  end,  and  sue  in  ejectment  to  recover  the  possession  of  the  land:  Sktes  v. 
Browning,  11  Tex.  237;  60  Am.  Dec.  238,  and  note. 

Unauthorizbd  Execution  or  Written  Instruments,  how  Ratdikd: 
Note  to  McDoweli  r.  Simpson,  27  Am.  Dec.  343,  344. 


Tillman  v.  Heller. 

[78  Texas,  697.  J 
FRAtTDULEKT   CONVETANCES  —  BONA   FiDB    PURCHASER    JBOM    FeAUDULENT 

Vendee.  —  A  purchaser  from  an  insolvent  debtor  who  sells  in  fraud  of 
his  creditors  must  prove  that,  without  notice  of  the  fraud,  he  paid  the 
purchase-money,  or  gave  his  negotiable  note  therefor;  otiierwise  he  ac- 
quires no  title,  and  will  not  be  protected. 

Fraudulent  Conveyances  —  Bona  Fide  Purchaser — Part  Payment  — 
Burden  of  Proof.  —  An  innocent  purchaser  from  an  insolvent  debtor 
selling  in  fraud  of  his  creditors,  who  only  pays  part  of  the  consideration 
in  cash,  and  gives  his  note  for  the  balance,  will  be  protected  only  to  the 
extent  of  the  payment  actually  made,  unless  the  note  is  negotiable;  and 
the  burden  of  proof  is  upon  him  to  show  its  negotiability. 

Fraudulent  Conveyances  —  Intent  —  Bona  Fide  Purchaser  —  Burden 
or  Proof,  when  Shifts.  — Under  a  statute  making  conveyances  in  fraud 
of  creditors  void  as  to  them,  and  providing  that  "this  article  shjJl  not 
aflfect  the  title  of  a  purchaser  for  a  valuable  consideration,  unless  it  ap- 
pear that  he  had  notice,"  the  creditor,  in  order  to  defeat  the  conveyance^ 
is  bound,  first,  to  show  the  fraudulent  intent;  the  purchaser  moat  then, 
in  order  to  sustain  his  purchase,  show  that  he  has  paid  value;  this  being 
shown,  the  burden  again  shifts,  and  the  creditor,  in  order  to  prevail, 
must  show  that  at  the  time  of  the  payment  the  purchaser  had  notice  of 
the  fraud. 

Attachment.  On  October  10, 1887,  E.  M.  Tillman  caused 
an  attachment  to  be  levied  on  certain  personal  property  as 
belonging  to  W.  C.  McDavid  &  Co.  On  October  11,  1887,  A. 
W.  Heller  executed  a  claimant's  bond,  claiming  the  property 
as  his  own.     Upon  a  trial  of  the  issues,  judgment  was  ren- 
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dered  !n  favor  of  the  claimant.  The  findings  of  the  court 
were  as  follows:  "  1.  That  on  the  sixth  day  of  October,  1887, 
defendant  purchased  the  property  levied  on  from  Parker  and 
McDavid,  and  at  the  time  he  did  not  know  that  they,  or  either 
of  them,  were  selling  for  the  purpose  of  hindering,  delaying,  or 
defrauding  their  creditors,  if  such  was  their  purpose,  neither 
were  any  facts  known  to  him  to  lead  him  to  suspect  any  such 
purpose;  2.  He  had  no  knowledge  that  either  of  the  firm 
owed  debts  amounting  to  any  sum  that  should  have  excited 
his  inquiry  into  that  matter;  3.  Heller  purchased  in  good 
faith  for  a  valuable  consideration,  giving  his  notes  in  payment 
of  the  purchase-money,  and  paying  four  hundred  dollars  in 
cash  on  one  of  the  notes  on  the  same  day;  4.  There  was  noth- 
ing in  the  trade  or  manner  of  sale  to  excite  Heller's  suspicions 
that  the  firm  were  in  debt,  as  the  evidence  shows  they  lived 
in  the  same  small  town,  and  no  complaint  had  been  heard  as 
to  the  solvency  of  the  firm;  5.  The  firm  was  insolvent  at  the 
time  of  the  sale,  also  each  member  of  the  firm;  6.  We  believe 
the  law  to  be  that  as  Heller  was  a  purchaser  in  good  faith 
for  a  valuable  consideration,  and  without  any  knowledge  of 
the  firm's  indebtedness,  it  was  not  his  business  to  see  what 
disposition  was  made  of  his  notes,  or  how  the  firm  disposed 
of  the  money  arising  therefrom,  and  that  under  the  facts  he 
is  entitled  to  judgment."    Tillman  api)eal8. 

Poindexter  and  Padelford,  for  the  appellant. 

Smith  and  Davis,  and  W.  II.  Skdton,  for  the  appellee. 

Gaines,  A.  J.  We  are  of  the  opinion  that  the  motion  for  a 
rehearing  in  this  case  should  be  granted.  We  still  concur  in 
all  the  rulings  of  the  former  opinion,  except  as  to  the  question 
whether  or  not  the  trial  judge  was  correct  in  his  conclusion 
that  the  appellee  is  to  be  deemed  a  bona  fide  purchaser  for 
value.  Under  the  facts  of  this  case,  the  correctness  of  that 
conclusion  depends  upon  the  determination  of  two  questions: 
1.  It  being  determined  that  the  sale  to  appellee  was  fraudu- 
lent as  to  the  creditors  of  the  sellers,  W.  C.  McDavid  <fe  Co., 
and  that  appellee  had  no  notice  of  that  intent,  was  it  neces- 
sary that  he  should  have  paid  or  given  his  negotiable  prom- 
issory notes  for  the  consideration,  in  order  to  protect  him 
against  a  recovery?  2.  If  that  proposition  be  answered  in  the 
affirmative,  upon  whom  did  the  burden  rest  to  show  whether 
or  not  the  consideration  was  so  paid  or  so  promised? 

The  appellee  testified  that  he  gave  two  notes,  each  for  $650, 
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and  paid  $400  before  he  had  any  notice  of  the  sellers'  intent 
to  defraud  their  creditors.  He  did  not  testify  whether  the 
notes  were  negotiable  or  not.  The  rule  we  think  universal 
that  a  grantee  under  a  junior  deed,  in  order  to  hold  land  as  a 
bona  fide  purchaser  for  value,  must  show  that  the  considera- 
tion has  been  actually  paid,  or  that  he  has  given  a  negotiable 
note  therefor,  which,  in  this  court  at  least,  is  deemed  equiva- 
lent to  the  same  thing. 

We  have  had  some  difficulty  in  determining  whether  or  not 
&  different  rule  should  prevail  as  to  one  setting  up  the  defense 
of  an  innocent  purchaser  as  against  a  creditor  seeking  to  set 
aside  a  fraudulent  conveyance.  But  after  a  careful  examina-. 
tion  of  the  authorities,  we  have  found  none  that  recognize  the 
distinction.  On  the  contrary,  there  are  quite  a  number  of 
cases  in  which  it  has  been  pointedly  held  that  in  order  for  the 
purchaser  to  make  the  defense,  it  must  appear  that  the  con- 
sideration has  actually  passed:  Dougherty  v.  Cooper,  77  Mo. 
532;  Arnholt  v.  Hartivig,  73  Mo.  485;  Dixon  v.  Hill,  5  Mich. 
404;  Bu8h  v.  Collins,  35  Kan.  535.  Such  is  the  doctrine  recog- 
nized by  this  court  in  Belt  v.  Raguet,  27  Tex.  471,  and  in  King 
V.  Russell,  40  Tex.  124.  although  neither  called  for  a  decision 
upon  the  point. 

We  therefore  conclude  that  the  appellee  can  only  be  pro- 
tected to  the  extent  of  the  money  actually  paid  at  the  time  he 
received  notice  of  the  fraudulent  intent  of  his  vendors  in  mak- 
ing the  sale,  unless  the  notes  given  by  him  were  negotiable  by 
the  law  merchant. 

This  brings  us  to  the  second  question:  Did  appellee  have 
the  burden  of  showing  that  the  notes  were  negotiable? 

In  McAlpine  v.  Burnett,  23  Tex.  649,  it  is  held  that  the  bur- 
den is  upon  the  holder  of  a  note  claiming  a  vendor's  lien 
against  a  purchaser  from  his  vendee  to  show  that  the  latter 
either  had  notice  of  the  lien  at  the  time  of  the  purchase,  or 
that  he  had  not  paid  value.  This  is  put  upon  the  ground  that 
he  is  seeking  to  enforce  an  equity  against  the  legal  title.  But 
in  the  same  case  it  is  said  that  as  to  a  party  claiming  to  be 
an  innocent  purchaser  upon  the  ground  that  he  bought  with- 
out notice  of  the  prior  conveyance,  a  diflFerent  rule  prevails, 
and  the  burden  is  upon  him  to  show,  not  only  that  he  had  no 
notice,  but -that  he  has  paid  value.  This  is  because  he  is 
seeking  to  set  up  an  equity  against  the  legal  title.  Neither  of 
these  rules  enables  us  to  decide  the  present  question. 

Article  2465  of  the  Revised  Statutes  declares,  in  effect,  that 
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a  conveyance  intended  to  defraud  creditors  is  void  as  to  them, 
and  in  a  distinct  sentence  adds  the  following  provisions: 
"This  article  shall  not  affect  the  title  of  a  purchaser  for  a 
valuable  consideration,  unless  it  appear  that  he  had  notice," 
etc. 

The  order  of  these  several  provisions  seems  to  indicate  how 
it  was  intended  the  burden  of  proof  should  shift  during  the 
progress  of  the  trial:  1.  The  creditor,  in  order  to  defeat  the 
conveyance,  is  bound  to  show  the  fraudulent  intent;  2.  When 
such  intent  is  shown,  the  purchaser,  in  order  to  sustain  the 
transaction,  must  show  that  he  has  paid  value;  3.  This  being 
shown,  the  burden  again  shifts,  and  the  creditor,  in  order  to 
prevail  in  the  action,  must  prove  that  at  the  time  of  the  pay- 
ment the  purchaser  had  notice  of  the  fraud.  This  seems  to 
U8  the  most  reasonable  and  satisfactory  rule.  Another  argu- 
ment in  its  favor  is,  that  the  payment  of  the  purchase-money 
is  a  fact  peculiarly  within  the  knowledge  of  the  purchaser:  1 
Starkie  on  Evidence,  421.  This  reason  is  especially  appli- 
cable to  the  present  case.  The  appellee  testified  in  his  own 
behalf  that  he  gave  two  notes  for  the  agreed  price  of  the  goods, 
but  did  not  say  whether  they  were  negotiable  or  not.  The 
appellant  did  not  know  the  truth  of  the  matter.  Under  such 
circumstances,  it  would  be  unreasonable  to  place  the  burden 
of  proof  upon  the  creditor,  and  compel  him  to  go  to  his  adver- 
sary for  his  evidence. 

It  is  unnecessary  to  retain  the  case  for  further  considera- 
tion. The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded.   

FRA0DtnB5T    CJONVKTANORS  —  RlQHTS   OF  A   PURCHASER    FROM   A   FrAITD- 

CLKNT  Grantor. — To  protect  himself  from  attacks  of  creditors  of  bis 
fraudulent  grantor,  a  grantee  must  show  that  he  parted  with  a  valuable  con- 
sideration in  good  faith:  Poclielu  v.  Catonnet,  40  La.  Ann.  327;  Nichola  v.  Ban' 
crofl,  74  Mich.  191;  Blojck  v.  Vaiujhan,  70  Tex.  47;  Patd  v.  Baiujh,  85  Va. 
955;  and  showing  good  faith  without  proving  a  valuable  consideration  is  in- 
Bulficient:  Oove  v.  Campbell,  62  N.  H.  401;  Preston  v.  CuUer,  64  N.  H.  461} 
Taylor  v.  Miles,  19  Or.  551;  Brasher  v.  Jamison,  75  Tex.  139;  Wagener  v. 
Mars,  27  S.  C.  97.  The  burden  is  on  the  grantee  to  show  good  faith  on  his 
part,  and  that  he  paid  a  valuable  consideration,  where  actual  or  constructive 
fraud  is  shown  on  the  part  af  the  grantee:  T/iorington  v.  Montgomery,  88  Ala. 
548;  Kip  v.  Lamweaux,  81  Mich.  300;  Hodges  v.  Hickey,  67  Miss.  716.  A 
deed  appearing  on  its  face  to  have  been  voluntary  may  be  shown  by  parol 
evidence  to  have  been  based  upon  a  valuable  consideration:  Jackson  v.  Lewis, 
29  S.  C.  193;  Featherstone  v.  Dagnell,  29  S.  C.  45;  compare  Van  RaalU  ▼.  Har- 
rington, 101  Mo.  602;  20  Am.  St  Bep.  626,  and  note  632.  633. 
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Nelson   v.    Galveston,    Harrisburg,    and    San 
Antonio  Eailway  Company. 

[78  Texas,  621.] 

PosTHtTMOtrs  Child  —  Right  to  Recover  for  Injury  to  Parent.  —  Under 
a  statute  giving  a  right  of  action  for  damages  for  injuries  causing  the 
death  of  a  person,  and  providing  that  "  the  action  shall  be  for  the  sole 
and  exclusive  benefit  of  the  surviving  children  of  the  person  whose  death 
shall  have  been  so  caused,"  the  word  '*  children"  includes  a  posthu- 
mous child,  who  is  equally  entitled  to  the  benefit  of  such  action  with  the 
other  children. 

Posthumous  Child  —  Right  to  Recover  job  Ihjubt  to  Parent.  — A 
posthumous  child  is  entitled  to  recover  damages  for  the  death  of  his 
father,  resulting  from  injuries  inflicted  by  the  negligence  of  a  railroad 
company,  under  a  statute  giving  to  the  "  surviving  children  "  of  the  de- 
ceased a  right  to  maintain  an  action  in  such  case. 

Posthumous  Child  —  Right  to  Recover  for  Injury  to  Parewt  —  Stat- 
ute OF  Limitations.  —  Where  a  posthumous  child  is  entitled  to  recover 
damages  for  the  death  of  his  father,  resulting  from  injuries  inflicted  by 
the  negligence  of  a  railroad  company,  the  statute  of  limitations  does  not 
begin  to  run  against  him  from  the  time  when  the  cause  of  action  ac- 
crued, merely  because  his  mother  was  capable  of  commencing  suit  »t  that 
time. 

Posthumous  Child  —  Right  to  Recover  for  Injury  to  Parent  —  Judg- 
ment A3  Estoppel.  —  The  right  of  a  posthumous  child  to  maintain  suit 
to  recover  damages  for  the  death  of  his  father,  resulting  from  injuries 
inflicted  by  the  negligence  of  a  railroad  company,  is  not  concluded  by  a 
judgment  in  a  suit  brought  by  his  mother  and  another  beneficiary  against 
the  company,  in  which  the  amount  of  compensation  due  such  child  ia  not 
included,  nor  his  rights  considered. 

McLeary  and  King,  and  H.  E.  Barnard,  for  the  appellant. 
C.  Upson,  for  the  appellee. 

Hobby,  J.  The  questions  raised  in  this  case  are:  1.  Whether 
a  posthumous  child  is  entitled  to  recover  damages  for  the 
death  of  his  father,  resulting  from  injuries  inflicted  by  the 
(alleged  negligence  of  the  appellee  company;  2.  If  the  mother 
{)f  such  child  be  capable  of  suing  for  such  damages  when  the 
cause  of  action  accrues,  does  the  statute  of  limitation  run 
against  the  child?  3.  Is  said  child  concluded  by  a  suit 
brought  by  its  mother  and  another  beneficiary  against  the 
company  under  our  statute? 

In  the  case  of  Missouri  Pac.  Ry  Co.  v.  Lehmherg,  75  Tex.  61, 
it  is  stated,  in  the  opinion  by  Associate  Justice  Henry,  that 
"  one  of  the  children  was  born  a  month  after  the  death  "  of 
his  father,  and  a  recovery  was  had  by  such  child  in  that  case; 
but  the  question  before  us  was  not  discussed  in  the  opinion,  nor 
raised  by  the  assignments. 

Am.  St.  Hep.,  Vol.  XXII.— 6 
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The  suit  was  brought  by  the  mother  of  the  appellant,  Gustavo 
Nelson,  as  his  next  friend,  to  recover  damages  for  the  death 
of  his  father,  resulting  from  injuries  negligently  inflicted  on 
his  father  by  the  appellee  company. 

The  petition  was  filed  on  the  eighteenth  day  of  August,  1885. 
The  averments  in  it  necessary  to  a  proper  understanding  of 
the  questions  involved  show  that  the  plaintiff's  father,  Gus- 
tavo A.  Nelson,  was  killed  instantly  in  a  collision  occurring 
on  defendant's  road  on  the  twenty-fifth  day  of  April,  1882, 
which  was  caused  by  the  alleged  "  gross  carelessness  and 
criminal  and  outrageous  negligence  of  the  defendant's  officers," 
etc.;  that  the  plaintiff  was  born  on  November  7, 1882,  and  is 
.the  legitimate  son  of  said  Gustave  Nelson  and  Margaret  Nel- 
son, his  next  friend,  now  a  feme  sole.  The  deceased  left  no 
tsurviving  father  or  mother,  but  only  his  widow,  the  said 
"Margaret  Nelson,  and  a  daughter,  Kate  Barbara  Nelson,  and 
plaintiff,  at  the  time  of  said  collision  "  unborn  and  in  his 
mother's  womb." 

It  is  further  alleged  that  said  Margaret  and  said  Kate  Bar- 
bara "compromised  and  settled  their  claims  against  said  com- 
pany arising  out  of  the  death  of  said  Gustave  Nelson,  but  that 
none  has  been  made  of  plaintiff's  claim,  and  he  is  entitled 
"to  compensation,"  etc.  Actual  damages  are  laid  at  twenty- 
five  thousand  dollars,  and  exemplary  damages  at  ten  thousand 
dollars. 

Exceptions  to  the  petition  were  filed  by  the  company  on 
September  8,  1885,  on  the  ground  that  it  showed  that  plain- 
tiff's cause  of  action  accrued  more  than  one  year  before  its 
filing,  and  that  if  any  cause  of  action  ever  existed  it  appeared 
to  have  been  fully  paid  and  discharged.  These  exceptions 
were  overruled  by  the  court  on  September  19,  1885. 

On  September  24,  1888,  an  amended  answer  was  filed  by 
the  company,  containing  a  general  denial,  and  specially  al- 
leging that  for  the  injuries  from  which  it  is  alleged  Gustave 
Nelson  died,  a  judgment  was  recovered  against  the  company 
on  June  14,  1882,  in  the  sum  of  $5,088,  in  a  suit  brought  by 
plaintiff's  mother  in  the  district  court  of  Bexar  County,  for 
the  benefit  of  the  children  of  Gustave  Nelson  and  herself; 
that  this  amount  was  paid  to  the  parties  entitled  thereto,  and 
that  it  discharged  all  claims  against  defendant 

The  answer  also  averred  that  at  the  time  of  the  death  of 
Baid  Gustave  Nelson,  the  plaintiff  was  an  unknown  quantity, 
unborn,  had  not  then  and   does  not  now  have  any  right  of 
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action  against  the  company  by  reason  of  said  death.  The 
statute  of  limitation  of  one  year  is  pleaded  by  the  company. 

In  bar  of  plaintiff's  right  to  recover,  it  is  also  pleaded  that 
"from  the  date  of  plaintiff's  birth,  November  7,  1882,  until 
the  institution  of  this  suit,  on  August  18,  1885,  his  mother, 
natural  guardian  and  next  friend,  was  able  and  had  the  right 
to  sue  for  his  benefit,  if  he  had  any  right;  that  she  failed  to 
bring  suit  within  one  year  after  plaintiff's  birth,  and  that  he 
is  therefore  barred." 

On  September  25,  1888,  the  plaintiff  excepted  specially  to 
the  last  plea  of  the  company  alleging  that  plaintiff  was  un- 
born at  the  time  of  his  father's  death  and  had  no  right  of 
action;  and  excepting  also  to  the  plea  of  limitation  set  up  by 
the  company. 

These  exceptions  to  the  answer  were  by  the  court  overruled 
on  September  27,  1888,  and  it  was  further  ordered  that  the  pre- 
vious ruling  of  the  court  overruling  defendant's  exceptions  to 
the  petition  be  revoked  and  set  aside,  and  that  the  general 
and  special  exceptions  filed  by  the  company  on  September  8, 
1885,  to  the  petition  be  sustained. 

Plaintiff  declining  to  amend,  the  cause  was  dismissed.  The 
judgment  of  the  lower  court  is  before  us  on  appeal  by  the 
plaintiff,  the  appellant  here. 

We  cannot  determine  whether  this  suit  was  dismissed  be- 
cause it  was  believed  that  no  right  of  action  accrued  to  plain- 
tiff under  our  statute  for  the  recovery  of  damages  for  the  death 
of  his  father  from  the  causes  alleged,  by  reason  of  the  fact 
that  he  was  born  after  the  death  of  his  father,  or  because  the 
plaintiff  was  thought  to  be  concluded  by  a  suit  previously 
brought  by  his  mother  for  herself  and  another  child,  upon  the 
theory  that  only  one  suit  was  maintainable,  or  because  he 
was  barred  by  reason  of  the  fact  that  his  mother  was  capable 
of  suing  for  him  at  the  time  of  his  father's  death,  and  this 
suit  was  not  brought  within  one  year  thereafter.  Whether 
one  or  more  of  the  foregoing  reasons  influenced  the  judgment 
of  the  court  below  we  are  not  apprised.  Therefore,  as  we 
consider  the  two  last-mentioned  questions  settled  in  this  state 
adversely  to  the  decision  below,  we  will  consider  the  ground 
first  mentioned  as  principally  affording  the  basis  of  the  judg- 
ment of  the'  lower  court. 

It  is,  in  effect,  claimed  by  the  appellee  that  at  the  time  of  the 
death  of  the  plaintiff's  father,  on  the  25th  of  April,  1882,  the 
plaintiff  was  not  in  being,  was  unborn  and  unknown,  and  an 
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unheard  of  quantity,  having  no  legal  existence,  and  no  right 
of  action  for  the  injuries  complained  of.  This  is  unquestion- 
ably true,  unless  it  is  given  by  a  fair  and  reasonable  construc- 
tion of  the  statute. 

The  right  of  action  in  a  case  of  this  character  is  wholly  stat- 
utory. It  did  not  exist  at  common  law,  as  it  died  with  the 
person.  Such  seems  to  have  been  the  law  until  the  passage, 
in  1846,  of  Lord  Campbell's  Act  by  the  British  Parliament. 
This  act  authorized  a  recovery  for  injuries  resulting  in  death 
by  the  personal  representative  of  the  deceased.  It  is  said  to 
be  substantially  in  force  in  nearly  all  of  the  states:  Louisville 
etc.  R.  R.  Co.  V.  Sanders,  86  Ky.  259.  In  our  state  this  right 
of  action  is  wisely  recognized  by  the  organic  law,  supple- 
mented by  guarded  legislative  provisions  enacted  for  the  pur- 
pose of  securing  to  the  beneficiaries  just  compensation  in  a 
case  meriting  it,  and  protecting  the  defendant  from  excessive 
recoveries. 

After  giving  the  right  to  sue  for  actual  damages  on  ac- 
count of  injuries  causing  the  death  of  a  person,  our  statute 
(Rev.  Stats.,  art.  2903)  provides:  "The  action  shall  be  for 
the  sole  and  exclusive  benefit  of  the  surviving  ....  chil- 
dren ....  of  the  person  whose  death  shall  have  been  so 
caused,"  etc. 

The  question,  then,  is,  whether  the  term  "  children,"  as  used 
in  the  statute,  includes  a  posthumous  child  of  "  the  person 
whose  death  shall  have  been  so  caused,"  etc.  Was  it  the  in- 
tention of  the  legislature  that  such  child  should,  equally  with 
other  children  of  the  deceased,  be  entitled  to  the  benefit  of 
this  article?  and  if  so,  is  that  made  manifest  by  the  language 
used? 

Whether  and  to  what  extent  a  posthumous  child  can  take 
and  hold  property  by  inheritance  and  purchase,  and  what  are 
his  rights,  generally,  under  carefully  framed  statutes  and  wills, 
is  a  question  which  has  been  illuminated  by  the  learning  of 
many  of  the  sages  of  the  English  law. 

Perhaps  no  case,  when  it  was  decided,  in  1798,  involved 
more  important  rights  than  that  of  Thellusson  v.  Woodford,  2 
Ves.  Jr.  319.  Counsel  and  judges  of  high  authority  engaged 
in  its  discussion  and  decision.  Replying  to  the  contention 
that  an  unborn  child  was  a  nonentity,  and  in  that  case  the 
limitation  was  therefore  void,  Mr.  Justice  Buller  said:  "  Let  us 
see  what  this  nonentity  can  do.  He  may  be  vouched  in  a 
recovery,  though  it  is  for  the  purpose  of  making  him  answer 
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over  in  value;  he  may  be  an  executor;  he  may  take  under 
the  statute  of  distributions;  he  may  have  an  injunction,  a 
guardian." 

Lord  Hardwicke,  discussing  the  same  question,  held  that  a 
child  in  the  mother's  womb  is  a  person  in  rerum  naturaj  and 
that  by  the  rules  of  the  civil  and  common  laws  "she  [the 
child]  was,  to  all  intents  and  purposes,  a  child  as  if  born  in 
her  father's  lifetime." 

Speaking  of  the  civil  law,  which  limits  the  operation  of 
this  rule  to  cases  where  it  is  for  tbe  benefit  of  the  child  to  be 
considered  as  born,  he  says  it  is  to  be  considered  as  living,  for 
all  purposes. 

Many  old  English  cases  are  cited  in  the  case  referred  to, 
deciding  that  such  a  child  was  held  to  be  living  at  the  death 
of  the  testator,  and  that  an  unborn  child  was  entitled,  under 
the  "  description  of  children  born,  as  being  within  the  reason 
and  motive  of  a  gift." 

In  Doe  V.  Clark  it  was  held  "that  wherever  such  con- 
sideration would  be  for  his  benefit,  a  child  in  venter  sa  mere 
shall  be  considered  as  absolutely  born."  Goodtitle  v.  Wood,  7 
Term  Rep.,  is  to  the  effect  that  there  is  no  difference  between 
a  child  actually  born  and  a  cbild  in  venter  sa  mere.  Again, 
in  Lancashire  v.  Lancashire,  it  is  said:  "No  argument 
founded  on  law  and  natural  justice  is  in  favor  of  the  child 
born  during  the  father's  life  that  does  not  equally  extend  to  a 
posthumous  child,"  The  law  must  make  the  same  presump- 
tion in  the  favor  of  one  that  it  does  in  favor  of  the  other. 

This  case  concludes  with  the  declaration  of  the  principle 
that  "a  posthumous  child  must  be  considered  in  the  same 
situation  and  entitled  to  the  same  benefits  as  one  born  during 
the  life  of  its  father."  Such  is  the  doctrine  of  cases  decided 
in  179S,  almost  a  century  since,  establishing  the  rights  of 
such  children  to  that  character  of  property  —  real  estate  — 
which  has  been  generally  regarded  as  the  most  attractive  and 
valuable  over  which  the  dominion  of  man  has  been  asserted, 
and  the  ownership  of  which  then  carried  with  it  privileges 
and  rights  frequently  coveted  more  than  the  property  itself. 

If,  then,  the  construction  of  wills,  devises,  and  statutes  was 
such  as  operated  to  enable  a  posthumous  child  to  inherit  and 
hold  property  of  the  character  described,  and  considered  him  in 
all  respects  as  entitled  to  the  rights  of  a  child  born  befcie  the 
death  of  the  father,  can  there  be  any  reasonable  doubt  that 
the  proper  construction  of  our  statute  giving  the  right  of  ac- 
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tion  to  the  "  surviving  children  "  of  the  person  whose  death 
was  caused,  etc.,  includes  the  plaintiff  in  this  case  as  one  of 
such  children? 

Had  the  expression  "  surviving  children "  been  used  in  a 
will  in  the  same  connection  as  in  the  statute,  and  had  it  been 
for  the  benefit  of  the  posthumous  child  to  take  under  tlie  au- 
thorities cited,  it  would  be  held  to  apply  to  him.  Had  the 
children  born  before  the  father's  death  been  provided  for  by 
will,  and  it  was  silent  as  to  the  posthumous  child,  neverthe- 
less he  would  not  be  excluded  under  the  will  because  not 
named.  The  principle  underlying  this  is,  that  it  would  not 
be  presumed  that  the  testator  intended  to  exclude  such  a 
child  from  the  benefits  of  the  will  merely  because  he  had  not 
expressly  mentioned  him  as  such,  and  had  expressly  referred 
to  the  children  born  prior  to  his  death.  There  can  be  no 
stronger  reason  for  presuming  that  the  legislature  intended  to 
exclude  a  posthumous  child  from  the  benefit  of  article  2903 
than  there  would  be  for  supposing  a  testator,  by  the  use  of 
similar  language,  intended  to  exclude  him. 

We  conclude,  therefore,  that  it  was  manifestly  the  purpose 
of  the  legislature  to  give  the  right  of  action,  in  a  case  like  the 
present,  to  all  of  the  surviving  children  of  the  deceased.  We 
think,  also,  that  the  plaintiff  in  this  case,  although  unborn  at 
the  time  of  his  father's  death,  was  in  being,  and  one  of  his 
surviving  children. 

The  remaining  questions  affecting  the  plaintiff's  right  to 
sue,  and  which  are  raised  on  this  appeal,  require,  we  think, 
but  a  brief  consideration. 

It  is  claimed  by  appellee  that  there  is  but  one  cause  of 
action,  which  accrues  at  the  time  of  the  death  of  the  party 
injured;  that  the  action  shall  be  for  the  sole  benefit  of  the 
surviving  wife  and  children  in  being,  and  there  can  be  but  one 
recovery;  and  that  if,  at  the  time  of  the  accrual  of  the  cause 
of  action,  there  is  any  person  entitled  to  sue,  laboring  under 
no  disability,  and  the  action  is  not  brought  within  one  year 
after  its  accrual,  there  can  be  no  recovery. 

In  support  of  this  doctrine,  we  are  cited  to  the  case  of  the 
Louisville  etc.  R.  R.  Co.  v.  Sanders,  86  Ky.  258.  Although  the 
opinion  emanates  from  a  court  of  recognized  ability  and 
high  authority,  the  principles  there  announced  are  certainly 
not  in  accord  with  those  well  established  in  our  state.  The 
Kentucky  statute,  in  a  case  like  the  one  under  consideration, 
provides  that  "  the  widow,  heir,  or  other  personal  representa- 
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tive  of  the  deceased  ....  shall  have  the  right  to  sue  .... 
and  recover  punitive  damages  for  the  loss,"  etc.  It  requires,, 
as  does  our  general  law  of  limitation,  that  the  suit  shall  be- 
brought  within  one  year  next  after  the  cause  of  action  shall 
accrue.  There  is  also  a  provision  in  the  statutes  of  that  stat& 
giving  infants,  etc.,  the  same  length  of  time  after  the  removal 
of  their  disability  to  bring  suit.  These  statutes  were  cited  in 
the  case  mentioned,  and  it  was  held  that,  "as  the  statute  giv- 
ing the  right  of  action  was  punitive,  there  could  be  but  one 
recovery.  And  as  there  is  but  one  cause  of  action,  and  the 
right  to  sue  upon  it  is  given  to  either  of  three  persons,  and 
there  is  one  in  esse  who  can  sue,  and  fails  to  do  so  within  on* 
year  from  the  accrual  of  the  cause  of  action,  all  are  barred^ 
although  the  others  may  be  under  the  disability  of  minority.'* 

In  the  case  cited,  the  doctrine  that  the  infant  was  barred  by 
the  statute  of  limitation  of  one  year  seems  to  be  predicated 
upon  the  rule  that  there  can  be  but  one  recovery.  As  this  rule 
does  not  obtain  in  our  state,  the  doctrine  of  the  case  cited  does 
not  apply. 

It  is  true,  as  claimed  by  the  appellee,  that  the  statute  only 
contemplated  that  one  suit  should  be  brought;  but  this  means- 
one  suit  brought  by  all  the  beneficiaries,  or  one  to  which  they 
are  made  parties:  Galveston  etc.  Ky  Co.  v.  Kutac,  72  Tex.  647. 
The  purpose  of  that  statute  in  this  respect  is  to  prevent  the 
defendant  (the  company)  from  being  subjected  to  a  double 
payment  to  any  one  beneficiary. 

If  the  mother  and  one  child  sue  and  recover  only  the  com~ 
pensation  awarded  them  by  a  verdict,  and,  as  in  this  case,, 
another  child  sues,  it  cannot  be  precluded  on  the  ground  that 
one  action  has  been  brought  by  all  the  beneficiaries,  or  that 
one  beneficiary  has  brought  the  action  for  all,  because  no  such 
action  has  been  brought.  If  it  had,  it  would  be  the  one  suit 
contemplated  by  the  statute.  The  amount  to  which  all  the 
beneficiaries  would  be  entitled,  if  at  all,  would  be  included  ia 
that  suit,  and  another  could  not  be  properly  brought  and  a 
second  judgment,  in  whole  or  in  part,  recovered  against  the 
same  defendant.  But  if  the  amount  of  compensation  of  any 
one  of  the  beneficiaries  had  not  been  included  in  such  suit,  and 
he  is  entitled  to  it,  upon  no  principle  of  reason  should  he  be 
concluded  by  a  judgment  in  which  his  rights  were  not  consid- 
ered. 

If  the  defendant  is  liable  to  three  beneficiaries  under  the 
statute,  the  aggregate  compensation  to  which  they  are  justly 
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entitled  should  be  no  greater,  whether  it  be  recovered  in  three 
euits  brought  by  each  of  them,  or  one  suit  brought  by  all. 

It  is  unnecessary  to  consider  the  questions  presented  by 
the  fourth,  fifth,  and  tenth  assignments  of  error,  as  it  is  not 
probable  that  they  will  be  raised  upon  another  trial  of  this 
<!au6e. 

Because  the  court  erred  in  overruling  plaintiff's  special 
€xceptions  filed  on  September  25,  1888,  to  the  defendant's  an- 
swer filed  on  the  24th  of  September,  1884,  and  because  of  the 
error  in  sustaining  the  defendant's  general  and  special  excep- 
tions filed  September  8,  1885,  to  plaintiff's  original  petition, 
and  in  dismissing  plaintiff's  suit,  we  think  the  judgment 
«hould  be  reversed  and  the  cause  remanded. 

Parbkt  akd  Child.  —  As  to  when  a  child  in  venter  sa  mert  will  be  re- 
garded as  m  tMt,  see  Harjter  v.  Archtr,  4  Sniedes  &  M.  99;  43  Am.  Dea 
472;  and  particularly  note  474,  475. 
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[78  TSXAS,  661.] 
Oabbikb  of  Passenoers  —  Liability  on  Contract  of  Agent.  — Whore  the 
agent  of  the  receiver  of  a  railroad  sells  a  ticket  to  an  applicant,  which 
is  good  only  on  a  special  excursion  train  in  charge  of  a  third  person, 
whose  name  is  attached  to  the  ticket  purchased,  but  of  whose  contract 
with  the  carrier  the  purchaser  is  ignorant,  a  binding  contract  for  trans* 
portation  according  to  the  terms  of  the  ticket  exists  between  the  carrier 
and  such  purchaser. 

ABRIKB  OF   PA.SSKNGERa  —  DAMAGES    FOE    BREACH  OF    CONTRACT    OF    Cab. 

KIAGK.  —  Where  the  failure  of  the  carrier  to  transport  a  passenger  ac- 
cording to  the  terms  of  the  contract,  as  shown  by  the  ticket  purchased, 
only  results  in  the  loss  of  one  day's  time,  the  passenger  can  only  rec4v«r 
for  such  loss  of  time,  together  with  the  amount  paid  for  the  ticket^  and 
interest  thereon. 

Peteet  and  Crosby^  for  the  appellant. 

B.  W.  Foster  and  H.  E.  Henderson^  for  the  appellee. 

Stayton,  C.  J.  Appellants,  as  receivers,  made  a  contract 
•with  one  Sparks,  whereby  the  latter  was  to  have  the  use  of 
cars  on  road  controlled  by  appellants,  for  the  purpose  of  trans- 
porting excursionists  on  June  19,  1889,  from  Sulphur  Springs 
and  Greenville  to  Dallas  and  return. 

For  the  cars,  Sparks  agreed  to  pay  $395,  of  which  $100  was 
paid  in  advance,  and  the  balance  was  to  be  paid  before  the 
■cars  should  leave  the  two  places  named. 
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The  time  for  leaving  the  several  points,  both  in  going  and 
returning,  was  fixed  by  the  contract  with  Sparks,  but  of  that 
contract,  or  that  Sparks  had  control  of  the  excursion  train, 
appellee,  on  the  morning  of  the  19th  of  June,  was  ignorant, 
but  she  did  know  that  an  excursion  train  was  to  run  on  that 
day  from  the  places  named  to  Dallas  and  return. 

The  sum  to  be  paid  for  train  between  Sulphur  Springs  and 
Greenville  and  return,  and  between  the  latter  place  and  Dal- 
las and  return,  seems  to  have  been  fixed,  and  the  sum  paid 
by  Sparks  in  advance,  with  such  sum  as  was  received  on  sale 
of  tickets  by  the  agent  of  receivers  at  Sulphur  Springs,  ex- 
ceeded the  sum  to  be  paid  for  train  between  that  place  and 
Greenville. 

Sparks  had  tickets  printed,  which  were  as  follows:  — 

"  Round  trip.  June  19,  1889.  Good  only  on  special  train 
to-day  on  M.,  K.,  &  T.  R.  R.  Sulphur  Springs  to  Dallas  and 
return.  J.  Sparks,  Manager." 

These  tickets  were  placed  by  Sparks  in  the  hands  of  the 
receivers'  ticket  agent  for  sale,  and  on  the  morning  of  June 
19,  1889,  appellee,  desiring  to  go  to  and  return  from  Dallas  on 
the  excursion  train,  which  she  understood  would  go  on  that 
day,  applied  to  that  agent,  who  was  selling  tickets  at  the  ofiice 
and  usual  place  for  selling  tickets,  for  a  ticket  from  Sulphur 
Springs  to  Greenville,  probably  thinking,  as  there  was  a  change 
in  the  gauge  at  Greenville,  that  she  would  have  to  buy  tickets 
at  each  place. 

The  agent  informed  her  that  he  could  not  sell  her  a  ticket 
for  the  excursion  train  then  standing  at  the  df^pot  to  Green- 
ville, but  that  he  could  sell  her  a  ticket  to  Dallas  and  return; 
whereupon  she  paid  to  him  $2. 40  and  received  a  ticket  in  the 
form  above  set  out,  she  being  ignorant  that  Sparks  had  any 
connection  with  or  control  of  the  train.  The  sum  paid  was 
the  excursion  rate  from  Sulphur  Springs  to  Dallas  and  re- 
turn. 

After  purchasing  the  ticket,  appellee  entered  a  car  and  the 
train  proceeded  to  Greenville,  there  being  many  other  persons 
on  board  situated  as  was  appellee.  When  the  train  reached 
Greenville,  Sparks  having  failed  to  pay  the  sum  he  had  agreed 
to  pay  before  the  train  should  leave  that  place,  the  oflicers  of 
the  road  refused  to  send  the  excursion  train  through;  but  on 
payment  of  $1.55  appellee  was  carried  to  Dallas  and  returned 
to  Sulphur  Springs,  which  she  reached  on  the  same  train  and 
at  the  same  time  she  would  have  reached  that  place  had  the 
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excursion  train  gone  from  Greenville  to  Dallas  as  at  first  con- 
templated in  the  agreement  between  Sparks  and  appellants. 
There  was,  however,  some  delay  at  Greenville,  and  the  train 
on  which  appellee  went  to  Dallas  did  not  reach  that  place  by 
about  three  hours  as  early  as  it  would  had  the  excursion 
train  gone  through  as  contemplated  by  the  agreement  with 
Sparks. 

It  further  appears  that  the  train  on  which  appellee  returned 
from  Dallas  left  that  place  about  5  o'clock,  p.  m.,  on  June  19th, 
when  it  was  not  contemplated  that  the  train  which  Sparks 
had  contracted  for  would  leave  Dallas  before  midnight. 

The  purpose  of  those  going  on  the  excursion  was  to  attend  the 
anniversary  of  emancipation,  and  appellee,  on  account  of  the 
delay  at  Greenville,  may  not  have  witnessed  the  ceremonies 
attending  the  celebration,  and  further,  did  not  arrive  in  time 
to  partake  of  a  free  dinner  which  she  might  have  received 
had  she  arrived  at  the  time  the  excursion  train  would  had  it 
gone  through  as  contemplated  in  the  agreement  with  Sparks. 

Judgment  on  this  state  of  facts  was  rendered  in  favor  of 
appellee  for  fifty  dollars. 

It  is  urged  that  the  court  below  erred  in  holding  that  under 
the  facts  the  receivers  were  bound,  under  the  act  of  their  agent, 
to  transport  appellee  to  Dallas  and  return  for  the  sum  paid  to 
that  agent. 

We  are  of  opinion  that  there  was  no  error  in  this  respect,  and 
that  when  appellee  paid  to  the  agent  of  the  receivers,  at  their 
office,  where  he  in  the  usual  place  and  course  of  business  sold 
tickets,  the  sum  which  he  demanded  for  transportation  to  and 
from  Dallas,  that  a  contract  binding  on  appellants  was  made, 
and  that  for  their  violation  of  it,  appellee  has  cause  of  action. 

Appellee  was  ignorant  of  the  agreement  between  appellants 
and  Sparks,  and  the  fact  that  the  ticket  given  to  her  was  signed 
"  J.  Sparks,  Manager,"  was  not  suflficient  to  charge  her  with 
notice  of  it. 

When  the  agent  of  a  railway  company,  or  of  receivers  in 
charge  of  a  railway,  receives  the  money  of  one  desiring  to  be- 
come a  passenger  from  one  point  to  another,  then  a  contract 
binding  on  the  company  or  receiver  exists;  and  it  may  well 
be  doubted  if  knowledge  of  appellee  that  Sparks  had  con- 
tracted for  the  train  on  that  day  would  affect  the  question,  for 
if  his  right  to  the  train  was  not  fixed,  such  an  agent  ought  not, 
in  the  usual  course  of  business,  to  receive  the  money  of  one  de- 
siring to  become  a  passenger. 
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If  Sparks  had  complied  with  his  contract,  its  breach  by  ap- 
pellants would  have  given  to  one  who  had  purchased  tickets 
for  that  day  a  cause  of  action;  and  if  appellee  had  known  of 
Sparks's  contract,  the  act  of  appellant's  agent  would  be  equiva- 
lent to  a  declaration  that  he  had  complied  with  it. 

It  is  urged  that  the  judgment  is  excessive,  and  we  are  of 
opinion  that  there  are  no  facts  stated  in  the  court's  conclu- 
sions of  fact  sufficient  to  sustain  the  judgment. 

Appellee  is  entitled  to  recover  the  sum  paid  by  her  at  Green- 
ville, with  interest  thereon,  as  damages,  and,  as  the  purpose 
of  her  visit  to  Dallas  was  practically  defeated  by  the  delay  at 
Greenville,  to  compensation  for  loss  of  time,  which  may  em- 
brace the  entire  period  from  time  of  her  leaving  Sulphur 
Springs  till  her  return;  but  this  is  the  extent  of  her  rights, 
under  the  facts  shown. 

Because  the  judgment  is  excessive  it  will  be  reversed;  and 
as  there  is  no  finding  of  fact  on  which  judgment  can  be  here 
rendered,  the  case  will  be  remanded. 


Carriers  of  Passbnosrs  —  Damages  tor  Delay  in  Carriagb.  —  For  the 
measure  of  damages  recoverable  against  a  carrier  for  a  delay  in  transporting 
a  passenger  to  hia  point  of  destination,  see  Williams  ▼.  VcmderbiU,  28  N.  Y. 
217;  84  Am.  Dec.  333,  and  note. 
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CUSHMAN   v.    SOMBRS. 

lea  VSBMOMT,  ISl] 

PRAonoB.  —  Whbri  Ohabob  am  a  Whols  n  Ootaam  tii*  Jiidgment  will 
not  be  reversed,  althoagh  aa  extract  from  the  eharge,  taken  by  itself,  ia 
erroneoaa. 

Principal  and  Aobnt  —  Apparent  Axtthoritt  o»  Agent.  —Where  an  agent, 
with  express  authority  to  eolleot,  and  apparent  anthority  to  manage  the 
manner  of  collection,  receires  money  in  payment  in  lieu  of  a  royalty 
payable  in  palp,  his  principal  ia  bound  by  the  payment. 

EviDENOB  —  Declarations  of  Agent.  —  A  witness  who  has  testified  to  cer- 
tain declarations  made  by  an  agent  daring  the  term  of  his  agency  cannot 
be  permitted,  on  orosa-examination,  to  testify  to  contrary  declarations 
made  by  such  agent  after  the  expiration  of  his  agency. 

Covenant.    Judgment  for  defendant,  and  plaintiff  appealed. 
Ide  and  Stafford^  for  the  appellant. 
Bate»  and  May,  for  the  respondent. 

Taft,  J.  The  defendant  was  under  contract  to  pay  the 
plaintiff,  as  royaly  for  a  wood-pulp  grinder,  two  tons  of  dry 
pulp  monthly.  He  claimed  that  George  Cushman,  the  plain- 
tiff's brother,  acting  for  the  plaintiff,  had  agreed  to  take 
money  in  lieu  of  pulp.  Whether  such  an  agreement  had 
been  made,  and  if  fo,  whether  George  had  authority  to  make 
it,  were  the  important  questions  raised  upon  the  trial. 

1.  The  only  exception  to  the  charge  insisted  upon  in  argu- 
ment is  the  one  taken  to  the  statement  in  it,  "  that  if  George 
had  authority  to  collect  the  royalty,  and  so  acted  in  the  col- 
lection of  it  as  to  lead  the  defendant  to  understand  that  he 
need  not  pay  in  pulp,  then  the  plaintiff  cannot  recover."  Thii 
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statement  of  the  law,  taken  by  itself,  naked  and  alone,  may 
be  erroneous,  for  it  may  well  be  claimed  that  mere  authority 
to  collect  gives  no  power  to  vary,  in  any  way,  the  terms  of 
payment;  so  that  if  the  extract  above  quoted  was  all  there 
was  of  the  charge,  and  there  were  no  facts  in  the  case  except 
such  as  required  that  charge,  and  that  alone,  there  would  un- 
doubtedly be  solid  ground  for  the  plaintifiF's  claim  that  it  was 
error.  But  we  are  not  called  upon  to  say  that  it  was  error, 
for  the  whole  charge  is  before  us,  and  it  must  be  construed  as 
a  whole:  Fassett  v.  Roxbury,  55  Vt.  552;  Stevens  v.  Dudley ^ 
56  Vt.  169.  And  it  must  be  construed  iu  connection  with  the 
testimony  in  the  case,  and  as  applicable  to  it;  and  if  the  charge 
as  a  whole  was  correct,  the  judgment  should  not  be  reversed, 
although  the  extract,  taken  by  itself,  was  erroneous.  There 
was  evidence  in  the  case  tending  to  show  that  the  plaintiflF 
held  out  George  Cushman  as  having  authority  to  collect  the 
royalty  in  the  manner  that  the  defendant  claimed  that  he 
agreed  to  do  it.  The  evidence  tended  to  show  that  he  ganc- 
tioned  a  settlement  made  by  George  with  the  defendant,  under 
the  change  in  the  mode  of  payment  as  claimed  by  the  defend- 
ant; and  if  he  had  no  authority  in  fact  to  collect  it  in  any 
way  save  in  pulp,  if  the  plaintiff  had  invested  him  with  ap- 
parent authority  to  collect  it  in  some  other  way,  and  he  led 
the  defendant  to  believe  that  he  might  pay  iu  a  different  way, 
and  agreed  that  he  might,  the  plaintiff  would  be  bound  by  it. 
The  apparent  authority  with  which  the  plaintiff  had  invested 
George,  or  rather  the  rule  that  governed  George's  acts  done 
under  such  authority,  was  as  applicable  to  the  acts  of  George 
done  in  connection  with  the  collection  of  the  royalty  as  it  was 
to  his  acts  in  regard  to  a  substitution  of  one  mode  of  pay- 
ment for  the  other;  it  was  in  reality  the  same  rule.  There 
was  nothing  for  George  to  do  except  to  collect  the  royalty,  and 
the  question  in  dispute  was,  whether  he  had  agreed  to  collect 
it  in  any  other  way  than  as  originally  provided;  and  the  court 
told  the  jury  if  he  had  no  direct  authority  from  his  brother 
to  change  the  mode  of  payment,  yet  if  he  had  "  apparent  au- 
thority "  to  do  it,  if  he  was  "  held  out  to  the  world  "  by  his 
brother  as  having  it.  if  he  "  was  held  out  in  such  a  wa-y  Vc 
Somers  that  bomers  naa  reasonable  cause  to  believe  he  was 
the  agent  of  his  brother,  then  he  (the  defendant')  woula  hft 
justified  in  treating  with  hina  and  acting  upor  tua  proposi- 
tions, even  though  he  was  not  in  fact  the  agent  of  his  oroth'^'-" 
and  "  that  a  man  might  not  be  an  agent  in  fact,  still  the  per- 
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eon  whom  he  professed  to  represent  might  so  hold  him  out  to 
the  world  that  he  would  be  bound  by  his  acts,  although  he 
was  not  his  agent."  We  think  the  extract  from  the  charge, 
"  that  if  George  had  authority  to  collect  the  royalty,  and  so 
acted  in  the  collection  of  it  as  to  lead  the  defendant  to  under- 
stand that  he  need  not  pay  in  pulp,  then  the  plaintiff  cannot 
recover,"  must  be  taken  in  connection  with  what  goes  both  be- 
fore and  after  the  sentence  quoted  from  the  charge.  The  only 
matter  in  controversy  was  the  collection  of  the  royalty,  and 
the  court  says,  in  the  first  part  of  the  charge:  "  And  the  court 
instructs  you  in  this  matter  of  agency,  ....  that  if  the  plain- 
tiflf  gave  George  apparent  authority  to  manage  the  matter 
of  the  royalty,  and  George  agreed  that  the  defendant  might 
pay  in  money  one  half  the  amount  paid  by  the  plain tiflf  to 
settle  with  Russell,  and  the  defendant  agreed  to  pay  in  money 
in  that  way,  then  the  plaintiflF  cannot  maintain  an  action  of 
covenant."  To  "  manage  the  matter  of  the  royalty  "  relates 
as  much  to  the  collection  of  it  as  to  any  other  question  con- 
nected with  it  and  the  letter  as  well  as  the  whole  spirit  of  the 
charge  is,  that  if  the  plaintiff  gave  George  apparent  author- 
ity to  manage  it,  in  its  collection,  he  would  be  bound  by  his 
acts,  even  if  he  had  given  him  no  real  authority.  The  charge 
as  given  was  correct  upon  the  facts  in  the  case,  and  this  is  the 
only  question  in  respect  of  the  charge  before  us. 

2.  One  Bancroft,  a  witness  called  by  the  defendant,  testi- 
fied that  on  or  before  the  23d  of  July,  1881,  George  Cushman 
told  him  that  the  royalty  was  to  be  paid  in  money.  On  cross- 
examination,  the  plaintiff  offered  to  show  that  George,  several 
years  afterwards,  and  after  the  lease  had  expired,  claimed 
otherwise.  This  offered  testimony  was  excluded.  It  does 
not  appear  upon  what  ground.  It  was  the  declaration  of  an 
agent  after  the  expiration  of  the  business  in  question,  in 
favor  of  hia  principal,  and  if  admissible,  if  offered  by  the 
plaintiff  when  putting  in  his  side  of  the  case,  it  certainly  was 
no  part  of  the  cross-examination,  and  inadmissible  for  that 
reason.  It  does  not  appear  that  there  was  error  in  its  exclu- 
sion, and  we  cannot  presume  it. 

Judgment  affirmed.  _____ 

AoE^oT  —  Ltabilitt  op  Principal  for  Acts  of  Aobht  —  Apparbitt  Ac- 
THORiTT. — Aa  to  third  persons,  the  principal  is  bound  by  the  acts  of  his 
agent  done  within  the  apparent  scope  of  his  authority;  and  his  actual  in- 
stractions  do  not  govern,  unless  the  person  dealing  with  him  had  notice  of 
bis  real  authority:    Wachter  ▼.  Plioenix  Assur.  Co,,  132  Pa.  St.  428;  19  Am. 
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St.  Rep.  600,  and  note.  The  role  that  s  principal  is  bound  by  t3i«  acts  of 
his  agent  within  the  apparent  scope  of  his  authority  is  applicable  only  when 
there  have  been  previous  transactions  of  a  similar  ohiiracter,  in  which  the 
agent  exceeded  his  powers,  and  which  were  ratified  by  the  principal,  and 
without  knowledge  on  the  part  of  the  third  party  of  a  limitation  of  the 
agent's  authority,  and  an  excess  in  the  particular  case,  whereby  such  party 
was  led  to  believe  that  the  agent  had  all  the  powers  assumed  by  him:  Kane 
V.  Barstow,  42  Kan.  465;  16  Am.  St.  Rep.  490,  and  note  493,  494,  upon  the 
question  of  the  agent's  power  to  bind  his  principal  by  acts  not  authorized,  but 
done  in  the  apparent  scope  of  his  authority.  One  clothing  an  agent  with  ap- 
parent authority  is  estopped  to  deny  such  authority  with  respect  to  persons 
dealing  with  the  agent  on  the  faith  thereof:  Hubbard  v.  Tenbrook,  124  Pa.  St. 
291;  10  Am.  St.  Rep.  585,  and  note;  Barry  v.  Boston  etc.  Ins.  Co.,  62  Mich. 
424;  HotoeU  v.  Oraff,  25  Neb.  130;  Jililne  v.  Kleb,  44  N.  J.  Eq.  378;  Stovall. 
T.  Conunonwealth,  84  Va.  246.  But  outside  his  apparent  authority,  the  agent 
cannot  bind  his  principal:  Fo7-e  v.  Campbell,  82  Va.  808;  Covington  T.  iievO' 
berger,  99  N.  C.  523;  Betbe  v.  Equitable  etc  Aas'n,  76  Iowa,  129. 


Bates  v.  Rutland. 

[62  Vkrmont,  178.] 

MUMICIPAI.    COKPORATIOXS  —  LIABILITY   FOR    DEFECTS   IN  STREETS. — Where 

the  charter  imposes  no  liabilit}'  on  a  municipal  corporation  for  damages 
sustained  by  individuals  upon  its  streets  and  highways  in  consequence 
of  defects  therein,  such  defects  are  not  actionable. 

Municipal  Corporations  —  Liability  for  Negligence  of  Officers.  — 
The  trustees  and  street  commissioner  of  a  municipal  corporation,  which 
is  bound  by  law  to  maintain  the  streets  and  highways  within  its  limits, 
are  public  officers,  and  act  as  such  in  locating  and  using  a  stone-crusher 
in  the  highway  outside  the  city  limits  for  the  purpose  of  crushing  stone 
for  the  construction  and  repair  of  its  streets.  In  such  case,  the  corpora- 
tion  is  not  liable  for  the  negligence  of  such  officers. 

Municipal  Corporations  —  Liability  for  Neoliqenob  of  Officers.  — 
The  officers  of  a  municipal  corporation  engaged  in  the  public  work  of  re- 
pairing its  streets  are  public  officers,  and  an  action  will  not  lie  against 
the  city  for  their  negligent  acts  in  performing  such  work. 

Case  for  negligence  against  the  village  of  Rutland.  A 
Btone-crusher  was  located  outside  the  village  limits  in  the 
highway,  with  the  consent  of  a  majority  of  the  selectmen  of 
the  village,  by  the  trustees  thereof,  and  was  used  by  their 
direction  in  crushing  stone  for  the  construction  and  repair  of 
the  village  streets.  Plaintiff's  horse  became  frightened  at  the 
crusher,  whereby  plaintiff's  wife  was  thrown  from  her  carriage, 
and  injured.     Judgment  for  plaintiff,  and  defendant  appealed. 

Butler  and  Moloney,  for  the  appellant. 

Lawrence  and  Meldon,  and  J.  C.  Baker,  for  the  respondent. 
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Tyler,  J.  The  defendant  is  a  municipal  corporation  or- 
ganized under  a  charter  granted  by  the  legislature  in  Novem- 
ber, 1882.  Section  1  of  its  charter  defines  its  boundaries.  Its 
corporate  relation  to  and  control  of  the  streets  and  highways 
within  its  limits  are  set  forth  in  section  46,  which  is  as  fol- 
lows: "All  the  territory  embraced  within  the  limits  of  said 
village  is  hereby  constituted  a  highway  district  of  the  town  of 
Rutland,  and  all  the  highway  taxes  assessed  upon  the  polls 
and  ratable  estate  thereof  shall  be  paid  in  money,  and  the 
selectmen  of  the  town  of  Rutland  shall  make  out  a  tax-bill 
thereof,  and  deliver  the  same  seasonably,  as  required  by  law, 
with  a  warrant  for  its  collection,  to  the  collector  of  said  vil- 
lage, who  shall  collect  the  same  as  other  taxes  of  said  village 
are  collected,  and  pay  the  same  over  to  the  treasurer  of  the 
village,  which  money  shall  be  drawn  from  said  treasury  by 
said  trustees,  and  shall  be  expended  by  them  in  building,  con- 
structing, maintaining,  and  repairing  the  streets,  highways, 
walks,  alleys,  sewers,  and  lanes  of  said  village,  and  no  sur- 
veyors of  the  said  highway  district  shall  be  required  or  chosen 
by  said  town." 

It  is  provided  that  its  trustees  may  appoint  and  remove  at 
pleasure,  among  other  officers,  a  street  commissioner,  who 
shall  superintend  the  construction  and  repair  of  streets,  walks, 
culverts,  sewers,  and  drains,  subject  to  the  authority  and  dis- 
cretion of  the  trustees. 

It  will  be  observed  that  the  charter  imposes  no  liability  on 
the  village  corporation  for  damages  sustained  by  individuals 
upon  its  streets  and  highways  in  consequence  of  defects  therein, 
and  it  has  long  been  settled  law  that,  in  the  absence  of  express 
statutes  declaring  liability,  such  defects  are  not  actionable. 
In  Hill  V.  Boston,  122  Mass.  344,  23  Am.  Rep.  332,  Mr.  Justice 
Gray  makes  a  very  thorough  examination  of  the  authorities 
on  the  subject,  and  says:  "  The  result  of  this  review  of  the 
American  cases  may  be  summed  up  as  follows:  There  is  no 
case  in  which  the  neglect  of  a  duty  imposed  by  general  law 
on  all  cities  and  towns  alike  has  been  held  to  sustain  an  action 
by  a  person  injured  thereby  against  a  city  when  it  would  not 
against  a  town.  ....  In  the  absence  of  such  binding  decis- 
ions, we  find  it  difficult  to  reconcile  the  view  that  the  mere 
acceptance  of  a  municipal  charter  is  to  be  considered  as  con- 
ferring such  a  benefit  upon  the  corporation  as  will  render  it 
liable  to  private  action  for  neglect  of  the  duties  thereby  im- 
posed upon  it^  with  the  doctrine  that  the  purpose  of  the  crea- 
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tion  of  municipal  corporations  by  the  state  is  to  exercise  a 
part  of  its  powers  of  government."  See  also  Parker  v.  Village 
of  Rutland,  56  Vt.  224;  Weller  v.  City  of  Burlington,  60  Vt.  28. 

The  town  of  Rutland  was  bound  by  law  to  mainttiin  all  the 
streets  and  highways  within  its  boundaries.  It  maintained 
those  within  the  village  of  Rutland,  through  the  instrumen- 
tality of  the  village  corporation,  which  was  a  mere  highway 
district  of  the  town. 

It  is  needless  to  decide  or  discuss  the  question  whether  th& 
defendant  had  a  legal  right  to  purchase  a  stone-crusher.  Pur- 
suant to  the  provisions  of  the  charter,  all  the  highway  taxes 
assessed  upon  the  polls  and  ratable  estate  of  the  village  were- 
collected  and  paid  into  the  village  treasury,  and  were  drawn 
out  by  the  trustees  and  expended  by  them  in  maintaining 
walks,  streets,  etc.  The  question  is,  whether  the  trustees  and 
street  commissioner,  while  engaged  in  work  upon  the  streets, 
were  public  officers,  or  servants  and  agents  of  the  village.  If 
the  former,  the  defendant  is  not  liable;  if  the  latter,  it  is  lia- 
ble for  their  acts  of  negligence. 

It  must  be  conceded  that  the  defendant  corporation  is  a 
political  subdivision  of  the  state,  chartered  and  organized 
mainly  for  governmental  purposes.  Then,  were  the  trustees 
and  street  commissioner,  at  the  time  of  the  accident,  engaged 
in  a  public  service,  or  in  a  work  that  was  for  the  peculiar 
benefit  of  the  defendant  in  its  local  or  special  interests?  The 
character  of  the  employment  is  determinative  of  the  defend- 
ant's liability  for  the  acts  of  these  ofl&cers.  This  subject  is 
elaborately  discussed  in  Bailey  v.  Mayor  etc.  of  New  York,  3 
Hill,  531;  38  Am.  Dec.  669;  and  in  Scott  v.  Mayor  etc.  of  Man- 
chester, 2  Hurl.  &  N.  204;  Hill  v.  Boston,  122  Mass.  344;  23 
Am.  Rep.  332.  In  the  case  last  cited,  Justice  Gray  says: 
"  The  result  of  the  English  authorities  is,  that  when  a  duty  is 
imposed  upon  a  municipal  corporation  for  the  benefit  of  the 
public,  without  any  consideration  or  emolument  received  by 
the  corporation,  it  is  only  where  the  duty  is  a  new  one,  and  is 
such  as  is  ordinarily  performed  by  trading  corporations,  that 
an  intention  to  give  a  private  action  for  a  neglect  in  its  per- 
formance is  to  be  presumed  ":  2  Dillon  on  Municipal  Corpora- 
tions, sees.  974  et  seq.;  Weller  v.  City  of  Burlington,  60  Vt.  28. 
By  an  act  of  the  legislature  of  Massachusetts,  the  selectmen 
of  towns  were  authorized  to  establish  and  maintain  such 
drinking-trougbs  within  public  highways  as  in  their  judg- 
ment public  necessity  and  convenience  required,  and  towua 
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^ere  authorized  to  raise  and  appropriate  money  to  pay  the 
expense  of  the  same.  In  a  case  where  troughs,  painted  in 
«uch  a  manner  as  to  frighten  horses,  were  put  up  by  select- 
men, it  was  held  that  the  selectmen  were  public  officers;  that 
the  town  was  not  liable;  that  it  had  no  corporate  interest  in 
the  work. 

The  line  of  distinction  between  corporate  duties  that  are 
governmental  and  performed  in  behalf  of  the  public,  and 
those  that  inure  to  the  special  advantage  of  municipalities,  is 
-defined  in  Welsh  v.  Village  of  Rutland,  56  Vt.  228,  and  Welter 
V.  City  of  Burlington,  60  Vt.  28.  The  reasoning  of  the  chief 
justice  in  the  former  case  is  applicable  to  the  facts  in  the  one 
At  bar.  The  defendant  was  engaged  in  the  public  work  of  re- 
,pairing-its  streets.  The  officers  by  whom  the  work  was  being 
rperformed  were,  for  this  purpose,  public  officers,  and  for  their 
negligent  acts  an  action  does  not  lie  against  the  defendant. 
This  view  is  in  accordance  with  the  decision  in  Wilkina  v.  Vil- 
lage of  Rutland,  61  Vt.  336. 

We  think  the  court  should  have  directed  a  verdict  for  the 
defendant  as  requested;  therefore  the  judgment  is  reversed, 
and  judgment  for  the  defendant. 


Municipal  Corporations  are  not  Liablx  fob  Damaqks  Scstained  by 
Tersons  upon  their  streets  occasioned  by  defects  therein,  when  their  char- 
ters do  not  impose  such  liability:  Arkadelphia  v.  Windham,  49  Ark.  139;  4 
Am.  St.  Rep.  32,  and  note.  But  when  charged  with  the  duty  of  keeping 
their  streets  iu  repair  by  their  charters,  they  are  liable  for  neglect  to  per- 
form such  duty:  Maua  v.  Springfield,  101  Mo.  613;  20  Am.  St  Rep.  634,  and 
note. 

Municipal  Corporations  —  Liability  for  Neoliqencb  of  Officers.  — 
Municipal  officers  in  the  performance  of  their  duties  are  public  agents,  and 
do  not  ordinarily  render  the  municipality  responsible  for  their  negligence: 
Caapary  ▼.  OUy  of  Portland,  19  Or.  496;  20  Am.  St.  Rep.  842,  and  note; 
Eiea  v.  Erie,  135  Pa.  St.  144;  20  Am.  St.  Rep.  867,  and  note;  unless  such 
liability  is  fixed  by  statute:  O'Ltary  v.  Board  of  Commissionera,  79  Mich. 
S81:  19  Am.  St.  Rep.  169,  and  note;  Welter  r.  SL  Paul,  40  Mian.  460;  12 
Ana.  St.  Rep.  752,  and  note. 
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Parker  v.  Chase. 

[62  Vbrmont.  206.] 

Chattel  MoRTQAas  —  Sutficienct  of  Description. — A  chattel  mortgage 
of  "three  cows"  or  of  "five  cows,"  the  mortgagor  having  at  least  six 
cows  at  the  time  that  the  mortgage  was  given,  or  of  "  two  cows  delivered 
tome  by"  a  certain  person,  the  mortgagor  having  at  that  time  five 
cows  delivered  to  him  by  the  same  person,  is  void  for  indefiniteness  of 
description. 

Chattel  Mortgage  —  Sufficiency  of  Description.  —  While  the  descrip- 
tion of  property  enumerated  in  a  chattel  mortgage  need  not  be  suffi- 
ciently definite  to  enable  one  to  find  the  property  without  inquiry,  in 
order  to  make  the  mortgage  valid  it  must  be  such  as  to  indicate  the 
line  of  inquiry  and  furnish  the  basis  of  identification.  The  instrument 
mnst  contain  some  designation  M'hich,  when  aided  by  further  informa-  • 
tion,  will  determine  what  property  is  mortgaged.  The  number  of  arti- 
cles may  be  sufficient  if  the  mortgagor  owns  no  more  than  the  number 
given;  but  the  mere  statement  of  a  number,  when  the  mortgagor  owns  a 
larger  number,  in  no  way  designates  the  property,  and  renders  the  mort^ 
gage  void  for  indefiniteness. 

Chattbl  Mortgage  —  Sufficiency  of  Description.  —  A  chattel  mortgage 
which  leaves  the  designation  of  the  specific  property  mentioned  therein 
resting  exclusively  in  the  minds  of  the  parties  fails  to  meet  the  pur- 
poses and  requirements  of  the  law,  and  is  void  for  indefiniteness. 

Trover.  Judgment  for  the  plaintiff,  and  the  defendants 
appealed. 

/.  N.  Chase  and  Willard  Farrington,  for  the  appellants. 
Cross  and  Start,  for  the  respondent. 

MuNSON,  J.  This  suit  is  to  recover  damages  for  the  taking 
of  six  cows.  The  plaintiff  claims  title  as  purchaser  at  an  ex- 
ecution sale.  The  defendants  justify  the  taking  under  three 
chattel  mortgages,  given  by  the  execution  debtor  before  the 
attachment.  The  plaintiff  contests  the  validity  of  the  mort- 
gages as  regards  the  property  in  dispute.  The  question  is  as 
to  the  sufficiency  of  the  description. 

One  mortgage  is  of  "  three  cows,"  and  another  of  **  five 
cows,"  neither  containing  any  further  designation.  When 
these  mortgages  were  given,  the  mortgagor  had  at  least  six 
cows.  The  remaining  mortgage  covers  "two  cows,  being  the 
same  cows  delivered  to  me  by  Edwin  Strait."  At  the  time 
this  was  given,  the  mortgagor  had  five  cows  received  from 
Strait.     All  the  mortgages  were  duly  recorded. 

On  the  hearing  before  the  referee,  an  attempt  was  made  to 
apply  these  mortgages  to  the  cows  in  question.  Evidence 
was  taken,  under  objection,  to  ascertain   upon  which  of  the 
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mortgagor's  cows  the  mortgages  were  placed.  With  this  evi- 
dence before  him,  the  referee  is  unable  to  connect  four  of  the 
cows  in  suit  with  the  mortgages.  The  remaining  two  cows 
are  found,  upon  the  testimony  of  parties  to  the  mortgages,  to 
have  been  encumbered.  But  the  referee  finds  no  connecting 
link  between  the  two  cows  and  the  mortgages  except  the  as- 
sertions of  the  witnesses. 

These  mortgages  cannot  be  made  effective  against  the  plain- 
tiff. The  descriptions  are  not  sufficient  to  give  notice  of  an 
encumbrance.  While  a  description  need  not  be  enough  to 
enaible  one  to  find  the  property  without  inquiry,  it  must  be 
such  as  to  indicate  the  line  of  inquiry  and  furnish  the  basis  of 
identification.  The  instrument  must  contain  some  designa- 
tion which,  when  aided  by  further  information,  will  determine 
what  property  is  mortgaged.  The  number  of  the  articles  may 
be  sufficient  if  the  mortgagor  owns  no  more  than  the  number 
given.  But  the  mere  statement  of  a  number,  when  the  mort- 
gagor owns  a  larger  number,  in  no  way  designates  the  prop- 
erty. 

It  is  suggested  that  such  a  mortgage  is  notice  that  a  given 
number  are  encumbered,  and  that  the  parties  may  be  called 
upon  to  complete  the  designation.  A  mortgage  which  leaves 
the  designation  of  the  specific  property  resting  exclusively  in 
the  minds  of  the  parties  fails  to  meet  the  fundamental  pur- 
poses and  requirements  of  the  law.  The  designation  made 
here  by  the  referee  has  no  foundation  except  the  assertions  of 
the  parties.  The  result  is  not  arrived  at  by  applying  their 
testimony  to  any  descriptive  matter  in  the  deeds.  The  evi- 
dence is  introduced,  not  in  aid  of  something  which  requires 
explanation,  but  to  supply  something  which  is  entirely  want- 
ing. It  cannot  be  made  use  of  for  that  purpose.  The  mort- 
gages are  not  sufficiently  specific  in  description  to  be  sustained: 
Jones  on  Chattel  Mortgages,  sec.  56;  Croswell  v.  AlliSy  25 
Conn.  301;  Newell  v.  Warner,  44  Barb.  258;  Soudera  v.  Voor- 
hees,  36  Kan.  138. 

Judgment  affirmed.  

Chattkl  Mortoaoes,  SuyyiciENCT  of  DsaoMPnows  iH.  —  As  to  the 
■afficiency  of  the  descriptioa  of  the  property  covered  by  a  chattel  mortgage, 
■ee  extended  note  to  Bar?eU  t.  Fisch,  14  Am.  St.  Rep.  239-247. 
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Sowles  v.  Hall. 

^  [62  Vermont,  247.] 

7^   Mortgages  —  Foreclosure,  —  A  third  mortgagee,  who  is  made  a  defendant 
in  suits  to  foreclose  the  prior  mortgages,  aud  who,  after  foreclosure  and 
■^  the  expiration  of  the  equity  of  redemption,  acquires  an  equitable  inter- 

Y  est  in  the  property  by  agreement  with  the  owner  of  the  title,  does  not 

5  thereby  reinstate  his  mortgage  as  a  lien  upon  the  property  for  the  benefit 

^  of  a  holder  of  the  notes  secured  thereby,  which  he  has  transferred. 

Contracts  to  Convey,  Time  as  Essence  of  —  Specific  Performance.  — 
a  Where  one  holding  the  equity  of  redemption  to  certain  land  procures 

another  to  furnish  money  to  redeem,  and  deeds  the  premises  to  him, 
obtaining  from  him  in  return  an  agreement  to  sell  and  convey  the  land  to 
a  third  party  upon  the  tender  by  the  latter  of  a  certain  sum  at  any  time 
prior  to  a  certain  date,  and  unless  such  tender  is  made  on  or  before  such 
date  the  agreement  is  to  become  absolutely  null  and  void,  time  is  of 
the  essence  of  the  agreement,  and  unless  the  tender  is  made  according  to 
its  terms,  and  before  the  date  mentioned  therein,  such  third  party  ac- 
quires no  equitable  title  in  the  land. 

Bill  to  compel  specific  performance  of  a  written  contract 
for  the  sale  of  certain  land,  or  to  foreclose  defendant's  equity 
of  redemption  therein,  as  might  be  equitable.  The  plaintiff 
was  the  daughter  of  E.  A.  Sowles,  who  acted  as  her  agent  in 
all  the  transactions  hereinafter  referred  to.  The  defendant 
Ida  A.  Hall  was  the  wife  of  defendant  B.  C.  Hall,  who  acted 
as  her  agent  in  all  such  transactions.  At  such  times  both 
Sowles  and  Hall  occupied  the  same  office,  Hall  acting  as  at- 
torney and  agent  for  Sowles  in  many  matters.  In  1876 
Catherine  Mann  owned  certain  land  in  St.  Albans,  under 
mortgage  to  the  Ottauquechee  Savings  Bank.  On  November 
15,  1876,  she  and  her  husband  executed  a  second  mortgage 
of  said  land  to  J.  C.  Babbett,  and  on  December  11,  1876, 
E.  A.  Sowles  took  a  third  mortgage  on  the  same  land.  Jlrs. 
Mann  had  built  three  houses  on  the  land,  and  on  December 
26,  1876,  she  conveyed  one  of  these,  together  with  the  lot  on 
which  it  stood,  to  M.  McGiff  by  warranty  deed.  The  mort- 
gage held  by  Babbett  was  subsequently  assigned  to  A.  P. 
Cross,  and  foreclosed  in  his  name.  E.  A.  Sowles  was  made  a 
party  defendant,  and  the  decree  was  to  become  absolute 
April  26,  1881.  For  the  purpose  of  protecting  himself,  said 
Sowles  procured  an  assignment  of  the  Cross  decree  to  A. 
Sowles,  cashier  of  the  First  National  Bank,  and  on  April  27, 
1881,  said  bank  conveyed  the  premises  to  E.  A.  Sowles,  who 
on  the  same  day  conveyed,  by  quitclaim  deed,  to  McGift' 
that  portion  of  the  land  already  held  by  him.  Sowles  then 
went  into  possession  of  the  remainder  of  the  land,  and  held 
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it  until  September  1,  1881,  when  he  conveyed  by  warranty 
deed  to  M.  P.,  C.  H.,  and  Lucia  Walker  one  of  the  remaining 
houses,  together  with  the  lot  on  which  it  stood.  Said  Walkers 
at  once  took  and  are  still  in  possession.  In  September,  1885, 
the  savings  bank  began  a  proceeding  to  foreclose  its  mort- 
gage against  the  entire  premises.  Sowles  by  this  time  had 
become  financially  embarrassed,  and  his  interest  had  been 
attached.  The  owners  of  the  several  parcels  of  the  land  and 
such  attaching  creditors  were  made  parties  to  the  foreclosure 
suit,  in  which  a  decree  was  obtained  which  was  to  become 
absolute  October  18,  1886.  Previous  to  the  commencement  of 
the  foreclosure  proceeding,  Hall  and  wife  occupied  the  re- 
maining house,  erected  by  Catherine  Mann,  and  the  lot  on 
which  it  stood.  The  Walkers  applied  to  Sowles  and  to  Hall 
and  wife  to  save  their  house  and  lot  for  them,  and  it  was 
finally  agreed  that  if  one  Rich  would  loan  three  thousand 
dollars  on  the  house  and  lot  occupied  by  Hall  and  wife, 
Sowles  would  raise  the  remainder  of  the  savings-bank  decree. 
Subsequently,  with  the  knowledge  of  Hall,  the  following  ar- 
rangement was  substituted  and  carried  out:  Rich  advanced 
$2,000,  Mrs.  Hall  $1,000,  and  Sowles  the  remainder,  to  satisfy 
the  bank's  claim  of  $4,250.  The  bank  then  deeded  the  whole 
property  to  A.  P.  Cross,  who  quitclaimed  to  McGiff  the  land 
held  by  him,  to  the  Walkers  the  land  held  by  them,  and  the 
balance  to  Mrs.  Hall.  She  mortgaged  to  Rich  for  two  thou- 
sand dollars.  The  money  furnished  by  E.  A.  Sowles  belonged 
to  the  plaintifi",  S.  B.  Sowles,  and  was  held  by  him  as  her 
trustee.  The  plaintiff's  right  of  redemption  was  fixed  by  an 
agreement  executed  October  18, 1886,  as  follows:  — 

"In  consideration  of  one  dollar  to  us  paid  by  Susan  B. 
Sowles  of  St.  Albans,  we  hereby  agree  to  sell  and  convey  to 
said  Susan,  or  her  assigns,  certain  premises  described  in  a 
deed  from  Albert  P.  Cross  to  Ida  A.  Hall,  dated  October  11, 
1886,  at  any  time  prior  to  the  first  day  of  January,  1888,  upon 
tender  to  said  Ida  A.,  on  or  before  said  date,  of  the  sum  of 
three  thousand  dollars  in  money,  and  unless  such  tender  be 
made  on  or  before  said  first  day  of  January,  1888,  this  agree- 
ment shall  be  absolutely  null  and  void. 

"Ida  a.  Hall.  [l.  s.] 

"  Bennett  C.  Hall.    [l.  s.] 

«  St.  Albans,  Vt.,  October  18,  1886." 
Before   January  1,  1888,  Sowles  applied  to  Hall  for  an   ex- 
tension of  time  on  the  contract,  but  was  unsuccessful.     On 
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December  31,  1887,  the  plaintiff  tendered  to  Mrs.  Hall  one 
thousand  dollars  in  cash  and  a  good  indemnity  bond  in  the 
sum  of  three  thousand  dollars.  The  tender  was  not  accepted. 
Defendants  had  at  that  time  paid  $414  on  the  Rich  mortgage^ 
of  which  fact  the  plaintiff  was  ignorant.  Catherine  Mann't 
mortgage  to  E.  A.  Sowles  had  never  been  assigned,  but  two  of 
the  notes  secured  thereby  had  been  indorsed  in  blank  in  1884 
by  Sowles,  and  delivered  to  the  plaintiff,  who  still  held  them. 
This  was  unknown  to  defendants  when  they  received  their 
deed  from  Cross,  when  they  supposed  they  were  acquiring  a 
perfect  title.  The  bill  was  dismissed  pro  forma,  and  plaintiff 
appealed. 

E.  A.  Sowles,  for  the  appellant. 

Cross  and  Start,  for  the  defendants. 

RoYCE,  C.  J.  This  cause  was  heard  on  the  pleadings  and 
master's  report,  from  which  it  appears  that  the  mortgages  given 
to  Babbett  and  to  the  Ottauquechee  Savings  Bank  were  fore- 
closed, and  Edward  A.  Sowles,  who  held  a  subsequent  mort- 
gage upon  the  same  premises,  was  made  a  defendant  in  the 
foreclosure  proceedings.  Decrees  were  entered  in  both  of  the 
suits,  and  the  equity  of  redemption  was  allowed  to  expire. 
Sowles'e  equitable  interest  in  the  agreements  subsequently  made 
with  the  owner  of  the  title  by  which  Sowles  acquired  the  title 
did  not  have  the  effect  to  reinstate  his  mortgage  as  a  lien  upon 
the  property.  If  Sowles  had  an  equitable  interest  in  the  prop- 
erty, the  report  shows  that  he  had  parted  with  his  interest  ir* 
all  of  it  except  that  portion  that  was  deeded  to  the  defend^ 
ant  Ida  A. 

The  oratrix  cannot  stand  upon  her  ownership  of  the  notes 
described  in  the  mortgage  to  Sowles,  for  the  reasons  above 
stated;  and  if  she  has  any  right  under  the  bill  to  the  relief 
prayed  for,  it  must  be  upon  the  ground  that  she  has  paid  in 
a  part  of  the  amount  decreed  to  be  paid  to  the  Ottauquechee 
Savings  Bank,  or  that  she  is  entitled  to  a  specific  performance 
of  the  agreement  executed  October  18, 1886. 

Whatever  right  the  oratrix  had  by  virtue  of  the  payment 
made  by  her  was  merged  in  and  settled  by  the  contract  of 
October  18,  1886.  Whether  that  contract  is  construed  as  recog- 
nizing the  right  of  the  oratrix  to  redeem,  or  as  giving  her  a 
right  to  purchase,  the  duty  which  it  was  made  incumbent  on 
her  to  perform  in  order  to  make  the  contract  available  was 
expressed    in   clear    and    unambiguous    language.      By    that 
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contract  the  defendants  agreed  to  sell  and  convey  to  the  ora- 
trix  or  her  assigns  the  premises  described  at  any  time  prior  to 
Januafy  1,  1888,  upon  tender  to  said  Ida  A.,  on  or  before  that 
date,  of  the  sum  of  three  thousand  dollars  in  money;  and  un- 
less such  a  tender  should  be  made  on  or  before  said  January 
1,  1888,  the  agreement  was  to  be  absolutely  null  and  void. 

The  oratrix  undertook  to  make  the  tender  required  in  the 
manner  reported  by  the  master,  but  it  is  not  seriously  claimed 
that  the  tender  was  a  legal  one;  and  no  such  tender  as  the 
contract  called  for  has  ever  been  made.  The  only  importance 
to  be  attached  to  the  facts  found  in  relation  to  the  tender  that 
was  made  is  as  tending  to  show  a  recognition  by  the  oratrix 
of  the  necessity  for  making  one. 

The  right  of  the  oratrix  to  relief  depends  upon  the  construc- 
tion to  be  given  to  the  contract  executed  October  18, 1886,  and 
the  acts  of  the  parties  under  it.  The  oratrix  had  no  equitable 
lien  by  virtue  of  the  assignment  of  the  notes  described  in  the 
bill;  and  so  the  only  right  she  had  was  the  one  secured  to  her 
by  the  contract.  The  contribution  made  by  her  to  the  pay- 
ment that  was  made  to  the  Ottauquechee  Savings  Bank,  upon 
the  decree  in  its  favor,  did  not  give  her  any  equitable  right  to 
the  premises  described  in  the  decree,  and  the  contract  of 
October  18th  was  evidently  made  to  give  her  an  opportunity 
to  reimburse  herself  for  the  payment  so  made  by  a  purchase 
of  the  property;  and  the  terms  upon  which  she  was  to  be 
allowed  to  make  the  purchase  were  clearly  and  definitely 
stated.  No  such  tender  having  been  made  as  was  required 
by  the  contract,  is  the  oratrix  entitled  to  have  a  specific  per- 
formance of  it  decreed  upon  the  offer  made  to  perform  on  her 
part  at  this  time?  That  depends  upon  the  question  whether 
the  time  fixed  by  the  parties  for  the  making  of  the  tender  is 
to  be  regarded  as  conclusive. 

It  was  held  in  Taylor  v.  Longworth,  14  Pet.  172,  that  time 
may  be  of  the  essence  of  a  contract  for  the  sale  of  property, 
and  that  it  may  be  made  so  by  the  express  stipulation  of  the 
parties;  and  a  large  number  of  cases  are  cited  in  the  notes  to 
Seton  V.  Slade,  in  White  and  Tudor's  Leading  Cases  in  Equity, 
showing  that  to  be  the  general  rule  in  equity  in  England  and 
this  country.  The  distinction  is  noted  that  has  been  made  on 
the  point  of  the  materiality  of  time  between  cases  of  proposed 
eale,  and  of  pledge  of  property,  like  a  mortgage. 

It  was  competent  for  the  parties  to  make  time  of  the  essence 
of  the  contract,  and  they  could  not  have  done  so  in  language 
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more  pertinent  to  express  such  intention  than  that  used. 
The  agreement  was  to  be  absolutely  null  and  void  unless  the 
tender  was  made  as  agreed.  The  cases  referred  to  by  the 
counsel  for  the  oratrix  have  generally  been  determined  upon 
their  peculiar  circumstances,  and  in  most  of  them  the  courts 
have  found  that  there  was  an  express  waiver  of  the  require- 
ment as  to  time,  or  that  there  was  evidence  upon  which  a 
waiver  should  be  presumed.  There  is  no  finding  here  that  there 
was  any  express  waiver,  and  although  the  master  has  found 
that  E.  A.  Sowles  understood,  a  short  time  previous  to  Janu- 
ary 1,  1888,  that  the  time  for  performance  on  the  part  of  the 
oratrix  would  be  extended,  the  fact  is  not  found  that  it  was 
extended ;  and  the  fact  that  E.  A.  Sowles,  as  counsel  for  the 
oratrix,  within  the  time  named  for  the  performance  of  the 
contract  made  the  tender  which  it  is  found  that  he  did  make, 
tends  strongly  to  show  that  he  did  not  then  understand  that 
the  time  had  been  extended. 

In  Benedict  v.  Lynch,  1  Johns.  Ch.  370,  7  Am.  Dec.  484,  the 
contract  contained  an  express  stipulation  that  if  the  purchaser 
failed  in  either  of  his  payments  the  contract  should  be  void; 
and  it  was  held  that  the  parties  had  made  time  of  the  essence 
of  the  contract,  and  that  it  might  be  laid  down  as  a  general 
rule  that  where  the  party  who  applies  for  a  specific  perform- 
ance has  omitted  to  execute  his  part  of  the  contract  by  the 
time  appointed  for  that  purpose,  without  being  able  to  assign 
any  sufficient  excuse  for  his  delay,  the  court  will  not  decree  a 
specific  performance;  3  Pomeroy's  Eq.  Jur.,  sec.  457. 

No  such  excuse  has  been  found  by  the  master  in  this  case, 
and  specific  performance  cannot  be  decreed.  If  the  oratrix 
has  lost  the  right  to  purchase  the  property,  it  resulted  from 
her  own  negligence  in  not  complying  with  the  terms  upon 
which  she  was  to  be  allowed  to  exercise  it,  and  she  cannot 
invoke  the  aid  of  a  court  of  equity  to  afi"ord  her  relief  for  a 
loss  so  incurred. 

The  decree  of  the  court  of  chancery  is  affirmed,  and  cause 
remanded.  

Mortgages,  Forkclosurb  of. — Who  is  Concluded  by  the  Decree  of 
Foreclosure:  See  Haines  v.  Flinn,  26  Neb.  380;  18  Am.  St.  Rep.  785,  and 
note;  Oaakell  v.   Viquesney,  122  Ind.  244;  17  Am.  St,  Rep.  364,  and  note. 

Contracts  of  Sale  of  Realty  —  Time  as  the  Essence  of  the  Con- 
tract. —  As  to  when  time  is  of  the  essence  of  a  contract  of  sale  of  real  prop- 
erty, see  Cannon  River  M.  Ass'n  v.  Rogers,  42  Minn.  123;  18  Am.  St.  Rep. 
497,  and  note;  Cleary  v.  Folger,  84  Cal.  316;  18  Am.  St.  Rep.  187,  and  note; 
Day  V.  Hunt,  112  N.Y.  191;  Canjicld  v.  Tillotson,  25  Neb.  867. 
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(62  Vermont,  265.] 

Process  —  Noticb  to  Non-resident  Defendant.  — Vermont  Revised  Laws, 
sections  1402-1404,  providing  for  service  of  notice  on  non-resident  de- 
fendants, include  justices'  as  well  as  other  courts. 

Process.  —  Notice  to  Non-resident  Defendant  in  trustee  process  in  a 
justice's  court,  in  accordance  with  the  requirements  of  the  statute,  is  suffi- 
cient, and  only  such  further  proceedings  are  needed  to  reach  and  hold 
money  in  the  hands  of  the  trustee  as  would  have  been  necessary  if  there 
had  been  personal  service  of  the  writ. 

Process  —  Notice  to  Non-resident  Defendant. — Notice  by  publication 
or  other  substituted  service,  in  connection  with  an  attachment  by  trus- 
tee process  of  property  owned  by  a  non-resident,  and  provided  by  the 
law  of  the  state  where  the  property  is  located,  is  not  in  conflict  with  the 
Fourteenth  Amendment  to  the  constitution  of  the  United  States,  and  is 
sufficient  to  support  a  proceeding  and  judgment  in  rem. 

Judgment  will  not  bb  Set  Aside  on  the  ground  that  since  its  rendition 
an  item  embraced  therein  has,  without  fraud,  been  recovered  in  a  suit  in 
another  state. 

C.  G.  Austin,  for  the  appellant. 
Wilson  and  Hall,  for  the  respondent.. 

MuNSON,  J.  Audita  querela  is  brought  to  set  aside  a  justice 
judgment  in  a  trustee  suit.  The  defendant  in  that  suit  was  a 
non-resident,  and  there  was  no  personal  service  of  the  writ. 
The  case  was  continued,  and  an  order  made  that  notice  be 
given  the  defendant  by  the  delivery  of  copies,  as  provided  in 
Revised  Laws,  sees.  1402-1404.  On  the  day  appointed,  the  de- 
fendant not  appearing,  proof  of  notice  in  accordance  with  the 
order  was  duly  made.  The  defendant  was  then  defaulted, 
and  judgment  was  rendered  against  him  and  against  the 
trustee. 

It  is  claimed  that  Revised  Laws,  sees.  1402-1404,  do  not 
apply  to  justice  courts.  We  think  it  is  clear  that  they  do. 
These  sections  are  a  revision  of  No.  48  of  the  acts  of  1878. 
Until  the  passage  of  that  act,  the  law  was  silent  as  to  the 
manner  in  which  personal  notice  of  the  pendency  of  a  suit 
should  be  given  to  an  absent  defendant.  The  necessity  for 
some  enactment  upon  this  subject  was  quite  as  apparent  in 
the  proceedings  of  justice  courts  as  in  those  of  the  higher 
tribunals.  The  original  statute  applied  to  actions  in  "  any 
court,"  and  there  is  nothing  in  the  language  of  the  revision 
which  indicates  an  intention  to  change  the  law  in  that  re- 
spect. We  fail  to  discover  any  substantial  support  for  the 
claim  that  justice  courts  are  not  included.     It  is  true  that  the 
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papers  are  to  issue  under  the  hand  "of  the  clerk  of  the  court, 
or  of  a  judge  or  justice  thereof,"  and  that  so  much  of  this 
clause  as  relates  to  the  clerk  can  have  no  application  to  justice 
courts.  But  the  part  relating  to  the  clerk  is  necessary  to  the 
Convenient  operation  of  the  law  in  courts  having  a  clerk,  while 
the  remainder  of  the  clause  is  a  complete  provision  for  courts 
which  have  none.  Indeed,  the  expression  "a  judge  or  justice 
thereof"  must  be  held  to  include  the  justice  court.  No  force 
can  be  given  to  the  word  "justice  "  but  by  this  construction. 
There  is  no  judicial  oflScer  known  to  our  law  as  a  "justice," 
except  the  justice  of  the  peace.  We  could  not  adopt  the  con- 
struction contended  for  without  considering  that  the  legislature, 
in  referring  to  certain  judicial  officers,  undertook  to  make  a  suffi- 
cient designation  more  unmistakable  by  adding  a  term  prop- 
erly applicable  only  to  an  officer  it  was  intended  to  exclude. 
It  would  require  positive  and  controlling  language  in  other 
parts  of  the  statute  to  bring  us  to  such  a  conclusion. 

Notice  to  a  non-resident  defendant  in  a  justice  suit  in  ac- 
cordance with  the  requirements  of  these  sections  is  therefore 
sufficient.  That  notice  having  been  given  here,  only  such 
further  proceedings  were  needed  to  reach  and  hold  the  money 
in  the  hands  of  the  trustee  as  would  have  been  necessary  if 
there  had  been  personal  service  of  the  writ. 

It  is  claimed,  however,  that  by  this  proceeding  the  non-resi- 
dent is  deprived  of  his  property  without  due  process  of  law, 
and  that  under  the  fourteenth  amendment  to  the  federal 
constitution  the  statute  authorizing  the  proceeding  is  nuga- 
tory. The  view  taken  by  counsel  would  require  personal  ser- 
vice of  process  in  every  case  of  attachment.  It  is  evident  that 
such  a  requirement  would  eflfectually  deprive  a  state  of  its 
jurisdiction  over  the  property  of  non-residents  within  its  ter- 
ritory. It  is  only  by  means  of  some  notice  other  than  per- 
sonal service  that  the  state  is  enabled  through  its  tribunals  to 
appropriate  property  so  owned  in  satisfaction  of  the  claims  of 
its  citizens.  The  right  of  a  state  to  authorize  notice  by  pub- 
lication or  other  substituted  service  in  connection  with  an 
attachment  of  property  owned  by  a  non-resident  has  been 
long  and  uniformly  recognized.  This  method  of  procedure, 
and  the  rights  depending  upon  it,  were  not  overthrown  by  the 
adoption  of  the  Fourteenth  Amendment.  Notice  in  such 
manner  as  may  be  provided  by  the  laws  of  the  state  where 
the  property  is  located  is  sufficient  to  support  a  proceeding 
in  rem.     An  attachment  by  trustee  process  is  such  a  proceed- 
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ing.  This  judgment  is  of  binding  force  so  far  as  to  enable  the 
party  recovering  it  to  hold  the  property  found  and  attached  in 
this  state.  The  question  of  its  validity  for  any  other  pur- 
pose is  not  involved:  Price  v.  Hickok,  39  Vt.  292;  National 
Bank  v.  Peabody,  55  Vt.  492;  45  Am.  Rep.  632j  Pennoyer  v. 
Neff,  95  U.  S.  714;  Cooley's  Constitutional  Limitations,  403; 
Story's  Conflict  of  Laws,  sec.  592  a. 

The  claim  that  the  judgment  should  be  set  aside  because  of 
a  defense  arising  since  its  rendition  cannot  be  sustained.  The 
nioney  for  which  the  trustee  was  adjudged  chargeable  was  in 
no  way  litigated  in  the  suit  in  New  York.  The  only  item  re- 
covered in  the  judgment  sought  to  be  set  aside  which  entered 
into  the  New  York  judgment  was  the  one  hundred  dollars 
cash  paid.  This  was  credited  as  cash  received  by  the  plain- 
tiff in  the  New  York  suit,  in  his  specification.  The  hearing 
and  judgment  upon  it  were  subsequent  to  the  judgment 
against  him  in  this  state.  Thus  he  permitted  the  credit  to 
stand  after  the  item  had  been  included  in  an  adjudication  of 
which  he  had  notice.  By  so  doing,  he,  in  effect,  voluntarily 
paid  that  portion  of  the  judgment  recovered  here  for  which 
there  was  no  security.  This  reduction  of  the  claim  upon 
which  judgment  was  obtained  in  New  York  does  not  entitle 
the  plaintiff  in  that  suit  to  deprive  the  other  party  of  the  prior 
judgment,  by  virtue  of  which  he  holds  the  money  attached 
here. 

A  claim  is  made  that  the  judgment  should  be  set  aside  be- 
cause fraudulently  obtained.  We  consider  the  matters  to 
which  our  attention  has  been  directed  insufficient  to  sustain 
the  claim. 

Judgment  affirmed.  

Process  —  Garnishment.  —  A  resident  indebted  to  a  non-resident  may  be 
garnished  in  the  courts  of  the  state  of  the  former's  residence,  and  judgment 
there  legally  rendered  against  him  that  will  bind  the  fund  in  his  hands,  even 
though  his  non-resident  creditor  was  cited  to  appear  ouly  by  publication: 
Berry  V.  Davis,  77  Tex.  191;  ]9  Am.  St.  Rep.  748,  and  note;  compare  Har- 
toell  V.  Sharp,  85  Ga.  124;  21  Am.  St.  Rep.  149,  and  note. 
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Hatch's  Estate. 

[62  Vbrmont,  80a] 

Homestead  awd  Dower  —  Widow's  Right  to,  uxder  Will. — A  deviae 
by  a  husband  to  his  wife  does  not  extinguish  the  widow's  right  to  both 
homestead  and  dower,  unless  such  intent  clearly  appears  from  the  term* 
of  the  will;  and  although  it  need  not  appear  in  express  words,  still,  if  it 
is  doubtful,  she  will  not  be  excluded. 

Dower  —  Presujiption.  —  Devise  or  Bequest  to  a  widow  is  presumed  to 
be  in  addition  to  her  dower,  unless  it  clearly  appears  that  it  was  the  in- 
tention of  the  testator  that  it  was  to  be  in  lieu  thereof. 

Homestead  —  Right  of  Widow  to,  under  Will.  —  A  husband  and  father 
cannot  by  will  deprive  his  widow  and  minor  children  of  their  homestead 
right,  but  the  provisions  of  his  will  may  be  so  clearly  expressed  to  be  in 
lieu  of  homestead  that  his  widow  may  be  compelled  to  choose  which 
she  will  take,  and  by  electing  to  take  the  former,  renounce  the  latter. 

Homestead  and  Dower  —  Widow's  Right  to.  —  Under  a  will  by  which  a 
husband,  after  making  two  specific  bequests,  devised  the  residue  of  hia 
estate,  real  and  personal,  one  third  to  his  wife,  two  ninths  to  his  daugh- 
ter, and  four  ninths  to  his  son,  the  widow  will  take  both  her  homestead 
and  dower. 

Homestead  and  Dower  —  Widow's  Right  to,  under  Will.  —  Where  & 
widow  who  is  a  devisee  under  her  husband's  will  occupies  with  her  chil- 
dren and  carries  on  the  farm  in  which  she  claims  a  homestead  for  several 
years  after  her  husband's  death,  without  having  either  her  homestead  or 
dower  set  out  to  her,  she  is  not  thereby  deprived  of  the  right  to  both 
homestead  and  dower  in  her  husband's  estate. 

Appeal  from  a  judgment  of  the  probate  court  ordering 
dower  and  a  homestead  to  be  set  out  of  the  estate  of  B.  B. 
Hatch. 

T.  R.  Gordon  and  A.  0.  Fay,  for  the  appellant. 

L.  F.  Wilbur y  for  the  respondent. 

Tyler,  J.  It  appears  by  the  exceptions  that  the  testator, 
B.  B.  Hatch,  owned  a  farm,  situated  in  Jericho,  which  he 
used  as  a  homestead  down  to  the  time  of  his  decease.  The 
question  is,  whether  his  widow  is  entitled  to  homestead  and 
dower  therein,  he  having  made  a  provision  for  her  in  his  will» 
which  is  as  follows:  — 

"  Know  all  men  by  these  presents,  that  I,  Benjamin  B. 
Hatch  of  Jericho,  in  the  county  of  Chittenden,  and  state  of 
Vermont,  being  in  ill  health,  but  of  sound  and  disposing 
mind  and  :.. emery,  do  make  and  publish  this  my  last  will 
and  testament,  hereby  revoking  all  former  wills  by  me  at  any 
time  heretofore  made. 

"  All  the  property,  real,  personal,  or  mixed,  of  which  I  shall 
die  seised  and  possessed,  or  to  which  I  shall  be  entitled  at  the 
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time  of  my  decease,  I  devise,  bequeath,  and  dispose  of  in  the 
manner  following,  to  wit:  — 

"My  will  is,  that  all  ray  just  debts  and  funeral  expenses 
shall  be  paid  out  of  my  estate  as  soon  after  my  decease  as 
shall  be  found  convenient. 

"  I  give,  devise,  and  bequeath  to  my  daughter  Josie  E, 
Hutcbins  eight  hundred  dollars,  to  be  paid  her  six  months 
after  my  decease,  out  of  my  estate. 

"  I  give,  devise,  and  bequeath  to  my  daughter  Ellen  L. 
Hatch  eight  hundred  dollars,  to  be  paid  her  out  of  my  estate 
in  one  year  after  my  decease. 

*'  All  the  rest  and  residue  of  my  estate,  real,  personal,  and 
mixed,  of  which  I  shall  die  seised  and  possessed,  or  to  which 
I  shall  be  entitled  at  my  decease,  I  give,  devise,  and  bequeath 
as  follows:  One  third  to  my  wife,  Mary  E.;  two  ninths  to 
my  daughter  Lura  E.,  and  four  ninths  to  my  son,  Fred  N." 

The  law  so  carefully  guards  the  homestead  that  the  sole 
deed  thereof  by  the  husband  and  father  is  voidable  for  the 
benefit  of  the  wife  and  children,  who  have  an  inchoate  right 
therein:  •  ^Vhiteman  v.  Field,  53  Vt.  554.  He  cannot  devise  it 
away  from  his  widow  and  minor  children:  Meech  v.  Estate  of 
Meech,  37  Vt.  414.  It  is  exempt  from  attachment  on  his 
debts  while  he  lives,  except  such  as  were  in  existence  at  the 
time  the  deed  of  the  homestead  was  filed  for  record:  Gilson 
V.  Parkhurst,  53  Vt.  384.  It  is  not  subject  to  the  payment  of 
his  debts  after  his  decease,  unless  they  were  legally  charged 
thereon  in  his  lifetime. 

In  this  case,  by  virtue  of  section  1898,  Revised  Laws,  upon  the 
testator's  decease  the  homestead  vested  in  the  widow,  and  if 
there  were  minor  children,  in  the  widow  and  such  children; 
and  on  request,  it  became  the  duty  of  the  probate  court  hav- 
ing jurisdiction  of  his  estate  to  cause  the  same  to  be  set  out 
to  them  by  commissioners. 

While  a  husband  and  father  cannot  by  will  deprive  his 
widow  and  minor  children  of  their  homestead  right,  the  pro- 
visions of  his  will  might  be  so  clearly  expressed  to  be  in  lieu 
of  homestead  that  his  widow  would  be  compelled  to  choose 
which  she  would  take,  and  by  electing  to  take  the  former,  re- 
nounce the  latter.  But  as  was  said  by  Aldis,  J.,  in  Meech 
V.  Estate  of  Meech,  37  Vt.  414:  "The  intent  to  exclude  the 
widow  from  her  legal  right  must  clearly  appear;  if  it  be  doubt- 
ful, she  is  not  to  be  excluded.  It  is  not  necessary  that  this 
should  appear  in  express  words.     If  the  terms  of  the  instru- 
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ment  clearly  and  plainly  imply  it,  if  there  are  provisions  in 
the  will  which  are  inconsistent  with  the  intent  of  allowing 
her  homestead,  then  the  court  will  find  the  intent  to  exclude." 

The  homestead  being  intended  for  the  benefit  of  the  widow 
and  the  children  of  tender  age,  "for  the  sustenance  of  the  wife 
and  the  nurture  and  education  of  the  minor  children,"  a  claim 
thereto,  when  asserted  by  them,  must  be  met  by  unequivocal 
provisions  of  the  will,  in  order  to  bar  them  of  their  right. 

In  this  case,  the  testator  could  so  easily  have  made  the  de- 
vise to  his  widow  conditional  upon  her  relinquishment  of  the 
homestead,  or  have  declared  it  to  be  in  lieu  thereof,  that  it  is 
at  least  doubtful  whether  he  did  not  consider  the  fact  that  she 
would  take  a  homestead  by  law,  and  make  this  devise  to  her 
in  addition  thereto. 

Dower  and  homestead  are  for  the  same  general  object,  and 
are  both  highly  favored  in  the  law.  The  former  may  be,  but 
the  latter  cannot  be,  defeated  by' the  husband's  sole  deed.  The 
former,  at  the  decease  of  the  husband,  vests  in  the  widow;  the 
latter,  in  her  or  the  minor  children,  or  both.  It  was  held  in 
Dummerston  v,  Newfane,  37  Vt.  9,  Grant  v.  Parham,  15  Vt. 
649,  and  Gorham  v.  Daniels,  23  Vt.  600,  that  the  widow's  right 
of  dower  becomes  a  present  vested  estate  on  the  decease  of  the 
husband,  which  does  not  depend  on  the  contingency  of  the 
dower  being  assigned  or  set  out.  It  is  consummate  by  the  hus- 
band's death.  In  this  respect,  homestead  and  dower  stand 
alike. 

The  statute  (Rev.  Laws,  sec.  2219)  provides  that  in  certain 
cases  the  widow  may  be  barred  of  dower,  while  there  is  no 
statutory  mode  of  barring  her  and  the  children  of  the  home- 
stead. It  remains  to  be  considered  in  this  case  whether  the 
devise  was  in  lieu  of  dower;  whether  there  was  such  a  clear 
and  manifest  intention  in  the  testator,  evidenced  by  the  terras 
of  the  will  itself,  that  his  widow  should  not  have  her  dower 
and  the  devise  in  addition  thereto,  that  she  is  bound  to  choose 
between  them.  A  widow  may  be  put  to  her  election  by  a  pro- 
vision in  the  will  of  her  husband  in  lieu  of  dower,  or  which  is 
inconsistent  with  dower;  for  she  is  not  to  be  suffered  to  take 
under  the  will  and  also  in  opposition  to  it:  1  Bishop  on  Mar- 
ried Women,  sec.  434;  1  Jarman  on  Wills,  458. 

By  the  rule  of  the  common  law,  a  devise  or  bequest  to  a 
widow  is  presumed  to  be  in  addition  to  her  dower,  unless  it 
clearly  appears  that  it  was  the  intention  of  the  testator  that  it 
should  be  in  lieu  thereof.     This  is  upon  the  ground  that  the 
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wife  has  an  interest  in  her  husband's  estate  of  which  she  can- 
not be  divested  by  a  bequest  or  devise,  which  are  considered 
to  be  in  the  nature  of  gratuities;  in  other  words,  a  mere  gratu- 
ity cannot  extinguish  a  legal  right. 

The  question  is  not  what  the  testator  probably  intended;  it 
is  not  for  the  court  to  determine,  upon  all  that  is  contained  in 
the  will,  whether  it  is  more  likely  that  the  bequest  was  in- 
tended to  be  in  lieu  of  dower  or  in  addition  thereto.  It  must 
be  entirely  inconsistent  with  an  intention  on  the  part  of  the 
testator  that  his  widow  should  have  dower  in  his  estate. 

A  case  can  readily  be  conceived  where  a  bequest  or  devise 
to  a  widow  would  be  so  definite  and  ample  as  to  preclude  the 
idea  that  her  husband  intended  she  should  take  the  same  in 
addition  to  dower.  If  Mr.  Hatch  had  devised  to  his  wife  a 
dwelling-house  for  a  home  and  lands  for  a  means  of  support, 
or  made  any  other  definite  provision  for  her,  or  had  devised 
all  his  real  estate  to  his  children  after  providing  for  his  wife's 
maintenance,  she  might  have  been  compelled  to  make  an  elec- 
tion; but  the  devise  to  her  is  an  undivided  fractional  part  of 
the  residue  of  his  estate,  and  less  than  that  to  his  son.  If, 
after  the  two  bequests  of  eight  hundred  dollars,  he  had  given 
definite  sums  to  his  wife  and  children,  and  the  estate  were  in- 
sufficient to  allow  dower  and  pay  the  bequests,  which  he  pre- 
sumably knew,  there  would  have  been  ground  for  the  argument 
that  a  claim  for  dower  was  repugnant  to  the  devise.  It  ap- 
pears by  the  appraiser's  report  that  the  estate  consisted  of 
$8,000  in  land  and  $1,550  in  personal  property,  and  by  the 
commissioners'  report,  that  the  debts  proved  against  the  estate 
amounted  to  $3,465.  After  the  first  two  bequests,  the  testator 
devised  the  residue  of  his  estate  in  such  manner  that  his  wife 
and  the  children  by  her  take  the  same  fractional  parts,  re- 
spectively, whether  she  has  her  homestead  and  dower  or  is 
denied  them. 

Under  the  Massachusetts  statute,  if  any  provision  is  made 
for  the  widow  in  the  will  of  her  husband,  she  must,  within 
six  months  after  the  probate  of  the  will,  make  her  election 
whether  she  will  take  such  provision  or  be  endowed  of  his 
lands;  but  she  cannot  take  both,  unless  it  plainly  appears  by 
the  will  that  the  testator  intended  she  should  have  both.  This 
is  the  reverse  of  our  statute  and  of  the  common-law  rule,  and 
therefore  the  decisions  in  that  state  are  not  in  point. 

By  the  statute  of  Connecticut,  the  provision  must  be  in  lieu 
of  dower;  but  the  court  has  held  that  it   need  not  be  so  ex- 
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pressed  in  the  will,  but  may  be  shown  by  clear  implication, 
thus  making  the  statute  of  that  state,  by  construction,  like 
our  own.  Appellant's  counsel  rely  on  the  case  of  Lord  v. 
Lord,  23  Conn.  327,  and  Ailing  v.  Chatfield,  42  Conn.  276.  In 
both  those  cases,  however,  the  intention  of  the  testators  to 
make  provision  in  lieu  of  dower  was  apparent.  In  the  former 
case,  in  the  prefatory  part  of  the  will,  the  testator  declared 
his  intention  to  apportion  all  the  estate  that  had  been  in- 
trusted to  his  stewardship  among  all  persons  who  had  claims 
on  his  regard  and  affection,  and  that  none  should  enjoy  his 
estate  otherwise  than  as  provided  in  the  will.  He  then  gave 
his  wife  during  her  widowhood  the  use  of  his  dwelling-house, 
garden,  and  lot  adjoining,  one  half  of  the  rent  of  his  fishery, 
the  use  of  one  half  of  his  household  furniture,  twenty  shares 
of  bank  stock,  the  income  of  fifty-seven  other  shares,  a  cow, 
horse,  and  carriage,  and  charged  upon  his  home  farm  the  an- 
nual delivery  to  her  of  certain  products  thereof  ample  for  her 
support.  It  was  held  that  these  provisions  made  for  the  wife 
were  clearly  intended  to  be  in  lieu  of  dower.  lu  the  latter 
case,  the  provision  for  the  widow  was  definite  and  ample,  and 
the  allowance  of  her  claim  for  dower  would  have  defeated  an 
important  provision  of  the  will  in  favorof  the  testator's  children. 
Numerous  cases  have  been  cited  by  counsel  on  both  sides, 
decided  by  the  courts  of  New  York  under  a  statute  like  that 
of  Connecticut.  These  decisions  vary,  of  course,  according 
to  the  provisions  of  the  various  wills  under  consideration. 
Adsit  V.  Adsit,  2  Johns.  Ch.  448,  7  Am.  Dec.  539,  has  long 
been  regarded  as  a  leading  authority,  by  reason  of  the  learn- 
ing of  the  eminent  jurist  who  gave  the  opinion  and  of  his 
extensive  examination  of  cases  bearing  upon  this  subject. 
Samuel  Adsit,  in  his  lifetime,  owned  a  large  farm  and  other 
property.  In  his  will  he  gave  his  widow  certain  house- 
hold furniture,  and  left  five  hundred  dollars  in  the  hands  of 
his  executors  for  her  support,  and  devised  the  residue  of  his 
estate  to  his  children  and  grandchildren.  He  leased  the  farm 
to  E.  Adsit,  and  covenanted  to  sell  it  to  him  for  six  thousand 
dollars.  After  his  decease  his  widow  accepted  the  provisions 
of  the  will,  which  were  paid  to  her  out  of  the  proceeds  of  the 
estate.  Within  one  year  after  the  testator's  decease,  E.  Adsit 
paid  the  six  thousand  dollars  to  the  executors,  who  conveyed 
the  farm  to  him.  The  question  was,  whether  the  widow  had 
dower  in  the  farm.  Chancellor  Kent  held  that  she  had,  and 
remarked  that  there  was  not  a  single   case  that  contradicted 
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her  claim.  In  the  later  case  of  Smith  v.  Kniskem^  4  Johns. 
Ch.  8,  the  game  chancellor  laid  down  the  rule  that  the  widow 
takes  both  provisions,  unless  the  estate  is  insufiBcient  to  sup- 
iport  both,  or  such  an  inconsistency  appears  between  the  pro- 
Tisions  in  the  will  and  the  dower  as  to  make  the  intention 
clear  and  indubitable  that  both  provisions  were  not  to  be 
taken.  See  also  Walworth,  C,  in  Fuller  v.  Yatea,  8  Paige,  325, 
and  Sandford  v.  Jackson,  10  Paige,  266. 

Chief  Justice  McKean,  in  Kennedy  y.  Nedrow,  1  Dall.  415, 
states  the  rule  even  more  strongly.  He  says  the  intent  to 
bar  the  widow  of  dower  must  appear  by  the  words  of  the  will, 
and  not  be  inferred  from  its  silence  or  presumed  upon  con- 
jecture; for  no  devise  to  a  wife,  even  of  an  estate  in  fee-sim- 
ple, although  ten  times  more  valuable  than  her  dower,  will  be, 
'Of  itself,  a  bar  of  dower,  but  it  will  be  considered  as  a  benevo- 
lence, and  that  she  is  entitled  to  both;  that  no  relief  against 
this  claim  can  be  had  in  equity,  except,  —  "1.  Where  the  im- 
plication that  she  shall  not  have  both  the  devise  and  the 
dower  is  strong  and  necessary;  2.  Where  the  devise  is  entirely 
inconsistent  with  the  claim  of  dower;  and  3.  Where  it  would 
prevent  the  whole  will  from  taking  effect;  that  is,  where  the 
claim  of  dower  would  overturn  the  will  in  toto."  See  also 
jiumerous  cases  cited  in  note  to  Fuller  v.  Yates,  8  Paige,  825. 

We  are  aware  of  a  line  of  cases  that  maintains  a  different  rule 
from  the  one  above  given.  In  Pomeroy's  Equity  Jurisprudence, 
sec.  502,  it  is  stated  that  the  rule  is  settled  in  England  by  a 
current  of  decisions  "  that  where  a  testator  devises  lands  which 
are  by  law  subject  to  dower,  in  express  terms,  to  his  widow  and 
others,  — as  for  example,  his  children,  —  in  equal  shares,  this 
provision  for  an  equality  among  devisees  is  inconsistent  with 
a  claim  of  dower,  and  creates  the  necessity  for  election  by  the 
widow."  In  support  of  this  rule  the  author  cites  Chalmer8  v. 
Storil,  2  Ves.  &  B.  222,  and  other  English  cases.  Chalmers  v. 
Storil,  2  Ves.  &  B.  222,  is  a  leading  case  on  this  subject,  and 
is  often  referred  to  in  English  and  American  authorities.  In 
that  case  the  devise  was  as  follows:  "  I  give  my  dear  wife  and 
my  two  children  all  my  estates  whatsoever,  to  be  equally  di- 
vided among  them,  whether  real  or  personal."  The  testator 
.  afterwards  specified  the  property  devised.  Sir  William  Grant, 
M.  R.,  held  that  this  disposition  was  totally  inconsistent  with 
the  claim  of  dower,  and  said;  "  The  testator  directing  all  his 
:real  and  personal  estate  to  be  divided  equally,  the  same  equal- 
ity is  intended  to  take  place  in  the  division  of  the  real  as  of 
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the  personal  estate,  which  cannot  be  if  the  widow  takes  out 
of  it  her  dower  and  then  a  third  of  the  remaining  two  thirds." 
Mr.  Pomeroy,  in  commenting  upon  this  authority,  says:  "Al- 
though this  rule  is  sustained  by  the  authority  of  several  direct 
decisions,  it  cannot  be  reconciled  with  the  general  principle 
which  underlies  all  cases  of  election  between  a  testamentary 
disposition  for  the  widow  and  her  dower,  —  the  principle  that 
a  testator  is  to  be  presumed  to  have  intended  to  devise  only 
what  belonged  to  him  and  what  he  was  able  to  give  away." 

In  Colegate's  Executor  v.  Colegate,  23  N.  J.  Eq.  372,  Chalmers 
v.  Storil,  2  Ves.  &  B.  222,  and  cases  that  follow  it  as  author- 
ity, are  considered  and  approved:  Jarman  on  Wills,  Randolph 
and  Talcott's  Am.  notes,  30  et  seq.;  Thompson  v.  Burra,  L.  R. 
16  Eq.  Cas.  602.  Bailey  v.  Boyce,  4  Strob.  Eq.  84,  is  a  strong 
case  in  support  of  this  rule.  On  the  other  hand,  in  Hair  v. 
Goldsmith,  22  S.  C.  566,  the  court  said  that  the  right  of  dower 
is  by  operation  of  law  and  beyond  the  control  of  the  husband, 
but  that  he  may  give  property  to  his  wife  by  will  upon  condi- 
tion that  she  surrender  her  claim  of  dower,  in  which  case  she 
is  put  to  her  election  between  the  legacy  or  devise  and  the 
dower;  that  the  right  of  dower  is  a  legal  right,  and  a  devise 
to  the  widow  cannot  be  held  to  be  in  lieu  and  bar  of  it,  unless 
80  declared,  or  manifestly  repugnant  to  a  claim  of  dower.  In 
each  of  these  South  Carolina  cases,  one  in  equity  and  the 
other  at  law,  the  court  was  divided  in  its  opinions. 

From  an  examination  of  the  above  authorities  and  many 
others  it  is  apparent  that  no  general  rule  can  be  laid  down  by 
which  it  can  be  absolutely  declared  what  particular  provisions 
of  a  will  necessarily  imply  an  intention  to  exclude  the  claim 
of  dower,  but  that  each  case  must  be  determined  for  itself 
upon  a  consideration  of  the  terms  used  in  the  will  presented 
for  construction:  Hair  v.  Goldsmith,  22  S.  C.  566.  Upon  this 
view,  many  cases  that  are  apparently  in  conflict  are  recon- 
cilable. 

In  the  case  before  us  it  is  not  sufficiently  clear  from  the 
terms  of  the  will  that  it  was  the  testator's  intention  to  ex- 
clude his  widow  from  taking  a  dower  estate  if  she  accepted 
the  provision  made  for  her  in  the  will.  The  devise  is  not 
inconsistent  with  a  dower  estate,  and  therefore  the  widow  was 
not  obliged  to  make  an  election.  She  is  entitled  to  the  devise 
and  dower. 

It  is  claimed  by  defendant's  counsel  that  the  widow,  hav- 
ing apparently  accepted  and  acquiesced  in  the  provision  in 
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the  will  for  a  long  period  of  time,  has  thereby  waived  her 
right  of  dower.  It  was  held  in  Barnard  v.  Edwards,  4  N.  H. 
321,  where  a  widow  moved  away  from  the  premises  in  which 
her  right  of  dower  existed,  and  married  a  second  husband, 
that  it  was  proper  to  submit  to  the  jury  as  a  question  of  fact 
whether,  after  the  lapse  of  more  than  twenty-five  years,  she 
might  not  have  been  presumed  to  have  waived  her  right.  In 
the  case  at  bar,  an  acceptance  cannot  be  presumed  from  the 
fact  that  for  several  years  after  her  husband's  decease  the 
widow  resided  with  her  children  on  the  farm  and  carried  it 
on;  for  this  was  consistent  with  her  claim  to  homestead  and 
dower,  and  may  have  been  in  the  assertion  of  her  right 
thereto.  She  could  do  no  more,  except  to  have  her  homestead 
and  dower  defined  by  metes  and  bounds.  Had  the  estate 
been  settled  and  the  farm  partitioned  among  the  devisees,  and 
she  had  occupied  her  share,  her  acts  might  have  signified  an 
acceptance. 

At  common  law  there  was  no  limitation  to  this  right:  4 
Kent's  Com.  70;  and  our  legislature  evidently  contemplated  no 
limitation,  for  section  2224  of  the  Revised  Laws  provides  that 
until  the  dower  of  the  widow  is  set  out  in  the  lands  of  her 
deceased  husband  she  may  continue  to  occupy  the  same  with 
the  children  and  family  of  the  deceased,  or  may  receive  one 
third  of  the  rents,  issues,  and  profits  of  such  lands:  See  Holmes 
v.  Bridgman,  37  Vt.  28. 

Although  the  testator  declared  his  purpose  to  dispose  of  all 
the  estate  of  which  he  should  die  seised,  we  hold  that  the 
devise  to  the  widow  must  be  construed  as  intended  to  be  in 
addition  to  her  legal  rights;  for  in  the  language  of  the  chan- 
cellor in  Adsit  v.  Adsit,  2  Johns.  Ch.  448,  7  Am.  Dec.  539, 
"  every  bequest  can  take  effect,  and  every  disposition  of  the 
will  be  fulfilled,  consistently  with  the  operation  of  the  claim 
of  dower."  In  this  view  of  the  case,  there  was  no  occasion  for 
her  to  waive  the  provisions  of  the  will. 

The  judgment  is  affirmed,  and  certified  to  the  probata  court. 

Dower,  whbn  Barred  by  the  Pkovisions  ov  Will.  —  Dower  cannot 
be  barred  by  the  provisions  of  a  will,  unless  the  provisions  be  expressly 
given  in  lieu  of  dower,  and  accepted  by  the  widow:  Ball  v.  Hall,  8  Rich.  407; 
64  Am.  Dec,  758,  and  note;  or  unless  her  claim  of  dower  would  defeat  the 
terms  of  the  will:  White  v.  White,  16  N.  J.  L.  202;  31  Am.  Dec.  232,  and 
note.  Otherwise  the  widow  takes  dower  in  addition  to  the  provisions  of  the 
will:  Pollard  v.  Slaughter,  92  N.  C.  72;  53  Am.  Rep.  402;  Konvalinka  v. 
Schlegel,  104  N.  Y.  125;  58  Am.  Rep.  494.  The  same  rule  liolds  good  as  to 
the  widow's  right  to  a  homestead:  Nicholas  v.  Purczell,  21  Iowa,  265;  89 
Am.  Dec.  572. 
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Williamson  v.  Johnson. 

[62  Vermont,  378.] 

GiTT  Made  Perfect  by  Delivery  and  acceptance,  and  by  a  competent 
party,  is  irrevocable;  but  to  constitute  a  gift  inter  vivos,  the  donor  must 
voluntarily  deliver  the  property  and  part  with  all  present  and  future 
dominion  over  it. 

Gift  in  Contemplation  of  Maeriage  —  Revocation  of. — Where  a  woman 
receives  money  from  a  man  for  the  purpose  of  carrying  out  her  promise 
to  marry  him,  and  then  refuses  to  keep  her  promise,  without  cause,  she 
may  be  compelled  to  refund  such  money  in  an  action  of  assumpsit. 

Pbacticb.  —  Amendment  to  Declaration  which  brings  in  no  new  party 
and  no  new  cause  of  action  into  the  suit  is  properly  allowed. 

Assumpsit.   Judgment  for  defendant,  and  plaintiff  appealed. 

Hunton  and  Stickney,  for  the  appellant. 

/.  B.  Phelps  and  W.  E,  Johnson,  for  the  respondent. 

Tyler,  J.  It  is  a  general  rule  of  law  that  a  gift  by  a  com- 
petent party,  made  perfect  by  a  delivery  and  acceptance,  is 
irrevocable  by  the  donor;  that  to  constitute  a  gift  inter  vivos, 
the  donor  must  deliver  the  property  and  part  with  all  present 
and  future  dominion  over  it.  It  is  a  voluntary,  gratuitous 
transfer  of  personal  property  by  one  person  to  another.  A  true 
and  proper  gift  or  grant  is  always  accompanied  by  delivery  of 
possession,  and  takes  effect  immediately;  as  if  A  gives  to  B 
one  hundred  pounds  or  a  jQock  of  sheep,  and  puts  him  in  pos- 
session of  them  directly,  it  is  then  a  gift  executed  in  the  donee, 
and  it  is  not  in  the  donor's  power  to  retract  it,  though  he  did 
it  without  any  consideration  or  recompense,  unless  he  were 
under  a  legal  incapacity,  as  infancy,  coverture,  duress,  or  the 
like,  or  if  he  were  drawn  in,  circumvented,  or  imposed  upon 
by  false  pretenses,  ebriety,  or  surprise:  2  Bla.  Com.  577. 

In  accordance  with  this  rule,  it  was  held  in  Strauffer  v.  Mor- 
gan, 39  La.  Ann.  632,  that  a  donation  by  a  man  to  his  intended 
wife  on  the  eve  of  their  marriage  of  a  check  on  a  banking 
firm  was  revocable  at  any  time  before  actual  collection  by  the 
donee;  but  after  it  had  been  presented  and  honored  by  placing 
the  amount  to  her  individual  credit  the  donation  was  com- 
plete; that  the  locus  penitentiee  continued  until  the  delivery 
was  perfected.  In  the  note  to  Drew  v.  Hagerty,  81  Me.  231, 
10  Am.  St.  Rep.  255,  it  is  said  that  in  order  to  render  a  gift 
of  money  by  a  grandmother  to  certain  children  and  their  father 
as  their  trustee  effectual  for  any  purpose,  it  is  not  only  neces- 
sary to  show  an  intention  to  give,  but  also  an  actual  delivery 
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of  the  thing  given;  there  must  be  a  parting  with  the  posses- 
sion and  all  control  over  the  property,  and  a  vesting  of  the 
possession  in  the  donee,  or  in  a  third  person  in  trust  for  the 
donee. 

A  gift  of  personal  property  made  with  intent  to  take  effect 
immediately  and  irrevocably,  and  executed  by  complete  and 
unconditional  delivery,  is  binding  upon  the  donor  as  a  gift 
inter  vivos:  Love  v.  Francis,  63  Mich.  181;  6  Am.  St.  Rep.  290, 
and  note.     See  also  In  re  Crawford,  113  N.  Y.  560. 

All  the  definitions  come  to  this:  That  to  constitute  a  valid 
gift,  it  must  be  voluntary,  gratuitous,  and  absolute.  Applying 
these  tests  to  the  facts  relative  to  the  gift  of  the  fifty-five  dol- 
lars, it  is  apparent  that  they  fall  short  of  showing  a  perfected 
gift  of  that  money  in  the  donee.  The  court  below  found  the 
facts  that  the  plaintiff  let  the  defendant  Caroline  have  both 
sums  of  money  without  any  expectation  that  they  would  be 
refunded,  which  was  certainly  quite  natural  in  the  circum- 
stances of  the  case;  that  both  sums  were  intended  as  gifts, 
and  that  no  conditions  were  attached  thereto.  It  is  further 
found  that  the  gifts  were  made  in  the  expectation  by  both 
parties  of  marriage,  and  that  they  were  given  for  specific  pur- 
poses,—  the  $275  for  the  purchase  of  the  defendant's  marriage 
wardrobe  and  the  $55  to  defray  her  expenses  in  coming  to 
this  state  to  be  married. 

The  court  would  have  fully  complied  with  the  requirements 
of  the  act  of  1888  if  it  had  stated  the  facts  in  the  case  with- 
out denominating  the  transaction.  That  act  requires  that  "  in 
all  cases  hereafter  tried  in  the  county  court,  where  any  ques- 
tion of  fact  shall  be  tried  by  the  court  instead  of  by  a  jury, 
and  inAvhich  a  jury  trial  might  have  been  had  by  either  party, 
before  any  bill  of  exceptions  shall  be  allowed,  the  facts  found 
by  the  court  upon  which  judgment  is  rendered  shall  be  re- 
duced to  writing  and  signed  by  a  majority  of  the  members 
of  the  court  and  filed  with  the  clerk."  If  the  plaintiff"  had 
given  or  sent  these  sums  of  money  to  the  defendant  without 
any  direction  or  designation  as  to  their  use  as  gratuities,  they 
would  have  been  perfected,  irrevocable  gifts  upon  delivery.  In 
a  general  way  they  were  gifts,  but  in  a  strict  legal  sense  they 
were  not  gifts,  though  called  so  by  the  court,  for  the  reason 
that  they  were  made  in  expectation  and  under  an  arrange- 
ment that  they  were  for  specific  purposes.  The  law  is  well 
settled  that  where  money  is  delivered  by  one  person  to  an- 
other for  a  particular  purpose,  to  which  the  latter  refuses  to 
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apply  it,  the  depositor  may  recover  it  back  in  an  action  for 
money  had  and  received:  2  Greenl.  Ev.,  sec.  119;  De  BarnaleS' 
V.  Fuller,  14  East,  590,  note. 

In  a  valuable  note  to  Hassar  v.  Wallis,  1  Salk.  28,  it  is  said : 
*'  If  one  man  takes  another's  money  to  do  a  thing,  and  refuses 
to  do  it,  it  is  a  fraud;  and  it  is  at  the  election  of  the  party  in- 
jured either  to  affirm  the  agreement  by  bringing  an  action  for 
the  non-performance  of  it,  or  to  disaffirm  the  agreement  ab 
initio,  by  reason  of  the  fraud,  and  bring  an  action  for  money 
had  and  received  to  his  use." 

In  Berry  v.  Berry^  31  Iowa,  415,  a  father  gave  to  his  son  cer- 
tain personal  property  upon  the  condition  that  he  should  keep 
Bober  and  attend  to  his  business.  It  was  held  that,  to  entitle 
the  donee  to  claim  that  the  gift  was  irrevocable  and  invested 
him  with  a  right  to  the  property,  it  must  be  shown  that  he 
had  complied  with  the  conditions  on  which  the  gift  was  made. 
And  in  Stewart  v.  Phy,  11  Or.  335,  it  was  held  that  assumpsit 
for  money  had  and  received  would  lie  to  recover  money  paid 
by  a  debtor  to  his  creditor  to  be  applied  in  satisfaction  of  a. 
particular  obligation,  when  it  was  not  so  applied  and  the  obli- 
gation was  otherwise  discharged. 

Several  English  cases  cited  by  the  plaintiff's  counsel  go  be- 
yond the  rule  above  indicated,  and  hold  that  marriage  gifts,  or 
their  value,  are  generally  recoverable  of  the  donee  after  breach 
of  the  engagement  by  her.  In  Fonblanque's  Equity,  section 
15,  it  is  said:  "  But  that  which  helps  us  most,  in  the  finding  out 
the  true  meaning,  is  the  reason  or  cause  which  moved  the  wilL 
And  this  is  of  the  greatest  force  when  it  evidently  appears 
that  some  one  reason  was  the  only  motive  that  the  parties 
went  upon,  which  is  no  less  frequent  in  laws  than  in  facts. 
And  here  that  common  saying  takes  place,  that  the  reason 
ceasing,  the  law  itself  ceases.  So  a  present  made  in  prospect 
of  marriage  may  be  revoked  and  demanded  back  if  the  mar- 
riage does  not  take  eflfect,  especially  if  it  sticks  on  that  side  to 
whom  the  present  is  made." 

"  A  made  a  present  of  a  jewel  to  a  lady  whom  he  courted, 
but  the  marriage  not  taking  effect,  he  brought  an  action  of 
detinue  against  her,  and  she,  taking  it  to  be  a  gift,  offered  to 
wage  her  law;  but  the  court  was  of  the  opinion  that  the  prop- 
erty was  not  changed  by  this  gift,  being  to  a  specifical  intent, 
and  therefore  would  not  admit  her  to  do  it":  14  Vin.  Abr., 
tit.  Gift,  pi.  7. 

The  case  of  Young  v.  Burrell,  Gary,  77,  is  as  follows:  "  The 
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defendant  confesseth  by  her  answer  the  having  of  a  tablet 
or  pomander  in  gold,  demanded  by  the  plaintant;  and  as  to 
the  twenty  pounds,  likewise  demanded  by  the  plaintant,  by 
him  left  with  the  said  defendant  as  a  token,  at  such  time 
as  he  was  a  suitor  for  marriage  to  the  defendant,  she  con- 
fesseth the  same  was  left  with  her  against  her  will,  and  she 
delivered  the  same  over  unto  one  Sj'dole,  her  brother,  who  was 
a  dealer  with  her  on  the  plaintant's  behalf,  to  the  end  he 
should  deliver  the  same  over  to  the  plaintant.  It  is  ordered 
that  the  tablet  be  forthwith  delivered  by  the  defendant  to  the 
plaintant,  which  was  done  presently  in  court;  and  as  to 
the  twenty  pounds,  the  plaintant  shall  call  in  the  said  Sydole 
by  process." 

In  Robinson  v.  Cummings,  2  Atk.  409,  Lord  Chancellor 
Hardwicke  laid  down  the  rule  "  that  if  a  person  has  made  his 
addresses  to  a  lady  for  some  time  upon  a  view  of  marriage, 
and,  upon  reasonable  expectation  of  success,  makes  presents 
to  a  considerable  value,  and  she  thinks  proper  to  deceive  him 
afterwards,  it  is  very  right  that  the  presents  themselves  should 
be  returned,  or  the  value  of  them  allowed  to  him;  but  where 
presents  are  made  only  to  introduce  a  person  to  a  woman's 
acquaintance,  and  by  means  thereof  to  gain  her  favor,  I  look 
upon  such  person  only  in  the  light  of  an  adventurer."  See 
also  1  Com.  Dig.  313. 

The  case  of  Grigys  v.  Austin,  3  Pick.  20,  15  Am.  Dec.  175, 
bears  upon  the  same  rule  of  law.  There  freight  had  been  paid 
in  advance  upon  an  agreement  for  the  carriage  of  goods  from 
Boston  to  Liverpool,  and  the  goods  were  not  delivered,  in  con- 
sequence of  the  vessel  being  stranded.  The  court  said:  "It 
is  certainly  a  clear  principle  of  the  common  law  that  when 
money  is  paid  or  a  promise  made  by  one  party  in  contem- 
plation of  some  act  to  be  done  by  the  other,  which  is  the 
sole  consideration  of  the  payment  or  promise,  and  the  thing 
stipulated  to  be  done  is  not  performed,  the  money  may  be  re- 
covered back  or  the  promise  founded  upon  such  consideration 
may  be  avoided  between  the  parties  to  the  contract.  This 
general  principle  is  the  foundation  of  perhaps  the  largest  class 
of  cases  which  have  been  sustained  under  the  action  for  money 
had  and  received." 

The  $275  stands  differently  from  the  $55  in  this  respect, 
that  it  was  literally  applied  to  the  purpose  for  which  it 
was  given;  yet  it  stands  precisely  like  the  $55  in  that  it  was 
to  be  applied  by  the  defendant  towards  the  consummation  of 
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the  marriage  engagement.  She  received  both  sums  for  a 
specific  purpose,  and  when  she  broke  the  engagement  the  law 
raised  a  promise  on  her  part  to  refund  them.  The  plaintiff 
did  not  give  them  to  her  "as  an  adventurer,"  to  help  him  win 
her  favor,  but  in  consideration  uf  the  engagement,  and  to  en- 
able her  to  perform  it.  When  she  broke  it  he  was  entitled  to 
have  his  money  refunded.  We  hold  that  the  gifts  were  not 
absolute,  but  conditional,  and  that  when  the  condition  failed, 
a  right  of  action  accrued  to  the  plaintiff  to  recover  the  money. 
That  it  may  be  recovered  in  assumpsit  for  money  had  and  re- 
ceived is  well  established  in  Wiseman  v.  Lyvian^  7  Mass.  288; 
Calais  v.  Whiddeyi,  64  Me.  249;  and  Bates  v.  Quinn,  56  Vt.  49. 
This  action  lies  whenever  one  person  has  money  in  his  hands 
which  aequo  et  bono  belongs  to  another:  Barnett  v.  Warren,  82 
Ala.  557. 

The  amendment  brought  no  new  party  and  no  new  cause  of 
action  into  the  suit,  and  was  therefore  properly  allowed:  Myers 
V.  Lyon,  51  Vt.  272. 

Judgment  reversed,  and  judgment  for  the  plaintifiF  for  both 
sums,  and  interest  from  November  30,  1878. 

GrPT  INTER  Vivos,  What  Necessary  to  Consummate.  —  For  the  essential 
elements  of  a  valid  gift,  see  Dougherty  v.  Moore,  71  Md.  248;  17  Am.  St. 
Rep.  524,  and  note;  Beaver  v.  Beaver,  117  N.  Y.  421;  15  Am.  St.  Rep.  531, 
and  note.  Delivery  is  necessary  to  a  valid  gift,  and  such  delivery  must  have 
been  intentional,  and  be  evidenced  by  an  actual  change  of  possession:  Board 
V.  Callihan,  33  W.  Va.  209;  Miller  v.  McMechen,  33  W.  Va.  197;  Bingham  v. 
Stoge,  123  Ind.  281.  Delivery  need  not  be  actually  made  when  the  donee 
already  has  possession  of  the  thing  donated:  Bennett  v.  Cook,  28  S.  C.  353. 


Webb  v.  Laird. 

[62  Vermont,  448.] 

Contribution  for  Maintenance  of  Dam.  — In  an  action  to  recover  the 
cost  of  rebuilding  a  dam  from  one  who  is  liable  to  contribute  to  its 
maintenance,  recovery  may  be  had  in  proportion  to  the  sum  actually 
expended  in  rebuilding  in  a  prudent  and  diligent  manner  under  the 
circumstances,  although  a  man  of  experience  with  ample  means  might, 
under  favorable  circumstances,  have  built  it  for  less. 

Injunction  —  Damages.  —  Where  an  injunction  is  wrongfully  issued  and  is 
framed  in  ambiguous  terms,  the  defeudent  therein  is  entitled  to  recover 
such  damages  as  he  has  sustained  in  obeying  it  as  he  reasonably  and 
in  good  faith  understood  it. 

Bill   in  chancery.     Plaintiff  and  defendant  each  owned 
mills  situated  upon  the  same  stream,  the  defendant  being  the 
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upper  owner.  A  dam  was  located  at  defendant's  mill,  which 
was  used  to  Btore  water  for  both  mills,  the  plaintiff  drawing 
water  therefrom  through  defendant's  flume.  In  the  latter 
part  of  1881,  it  became  necessary  to  rebuild  the  dam,  and  the 
defendant  drew  the  water  out  of  the  pond  and  began  to  re- 
construct the  dam.  The  plaintiff  then  brought  this  bill,  aver- 
ring his  right  to  take  water  from  the  pond,  the  interference  of 
defendant  with  this  right,  and  praying  an  injunction,  which 
was  granted  and  served  November  3,  1881.  At  that  time  the 
defendant  had  the  dam  partly  reconstructed  and  had  allowed 
the  pond  to  partly  fill  with  water,  and  understanding  from 
reading  the  injunction  that  he  was  forbidden  to  further  pro- 
ceed with  the  construction  of  the  dam,  or  to  draw  the  water 
in  the  pond  below  its  original  level,  he  allowed  the  pond  to 
fill,  which  caused  the  dam  to  break.  The  defendant,  by  an- 
swer, claimed  that  he  was  properly  proceeding  to  reconstruct 
the  dam,  and  that  the  injunction  was  improperly  granted;  that 
plaintiff  was  bound  to  contribute  to  the  maintenance  of  the 
dam,  and  should  be  compelled  to  so  contribute  in  this  suit. 
No  cross-bill  was  filed,  but  it  was  agreed  that  the  answer 
should  be  treated  as  one.  Upon  these  issues,  the  case  was 
heard  on  the  report  of  a  master  at  the  general  term,  1886.  At 
this  hearing  the  following  mandate  was  issued:  — 

"It  is  ordered  and  adjudged  that  the  orator  under  the 
grant  has  a  right  in  the  water-power  created  by  the  dam  and 
pond  at  the  saw-mill  proportionate  to  his  relative  right  to  draw 
water  from  the  same  for  the  use  of  his  grist-mill,  and  is  under 
the  same  proportionate  duty  to  contribute  to  the  support  and 
maintenance  of  the  dam  and  pond  at  the  saw-mill,  so  long  as 
the  orator  and  defendant  continue  to  exercise  their  respective 
rights  to  the  same;  that  the  defendant  has  a  like  right  and  is 
under  a  like  duty,  but  that  if  either  party  abandons  the  use 
of  his  right,  his  duty  to  contribute  to  the  support  and  main- 
tenance of  the  dam  ceases;  that  the  orator  had  no  right  to 
the  injunction  procured  by  him;  that  the  cause  is  remanded 
to  the  court  of  chancery  to  have  under  the  mandate  the  rights 
of  the  parties  as  herein  set  forth  defined,  determined,  and  de- 
creed, and  to  have  a  proper  account  taken,  and  contribution 
decreed  for  the  part  support  of  the  dam  and  pond;  to  have 
the  damages,  if  any,  to  the  defendant  by  the  injunction  ascer- 
tained and  decreed,  and  upon  such  decree  being  passed,  to 
dismiss  the  original  bill,  with  costs  in  this  court  to  the  defend- 
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ant.  The  costs  in  the  court  of  chancery  are  left  to  the  discre- 
tion of  that  court.  "  Jonathan  Ross,  for  the  court." 
The  present  reference  to  a  master  is  under  this  mandate.  The 
master  found  that  plaintiff's  right  to  the  water  was  .2921  of 
the  whole,  in  which  proportion  he  was  bound  to  contribute 
to  the  expense  of  reconstructing  the  dam.  He  found  that 
defendant  actually  expended  $507.55  in  rebuilding  the  dam 
and  allowed  him  the  above  proportion  of  that  sum.  He  also 
allowed  defendant  $205.64  for  the  damage  sustained  by  him 
from  the  breaking  of  the  dam  on  November  10,  1881.  In  the 
fall  of  1882,  while  the  injunction  was  still  in  force,  the  defend- 
ant, finding  it  necessary  to  repair  the  dam,  drew  the  water 
from  the  pond  for  that  purpose  on  November  8,  1882,  and  on 
the  next  day  the  plaintiff  complained  of  him  for  violating  the 
injunction.  On  November  13,  1882,  defendant  was  arrested, 
and  admitted  to  bail,  leaving  the  question  of  the  violation  of 
the  injunction  to  be  adjudicated  with  the  remainder  of  the 
case.  On  December  15,  1882,  the  defendant  obtained  a  modi- 
fication of  the  injunction,  allowing  him  to  make  necessary 
repairs  on  the  dam.  He  claimed  to  recover  as  injunction 
damages  the  loss  of  the  use  of  his  mill  between  "the  date  of  his 
arrest  and  the  date  of  the  modification  of  the  injunction. 
This  item  was  allowed,  subject  to  the  opinion  of  the  court. 
Judgment  for  defendant  for  the  several  sums  allowed  by  the 
master,  with  interest.     Plaintiff  appealed. 

Wing  and  Fay^  for  the  appellant. 
S.  C.  Shurtleff,  for  the  respondent. 

RowELL,  J.  The  master  finds  that  the  defendant  built  the 
dam  as  cheaply  as  he  could  in  the  circumstances  and  condi- 
tion in  which  he  was  placed,  but  that  it  is  probable  that  a 
man  of  experience  in  such  matters,  with  ample  means  and  in 
favorable  circumstances,  could  have  built  it  for  less,  but  for 
how  much  less  he  is  unable  to  find  from  the  testimony. 

The  orator  claims  that  this  problematical  finding  affords 
the  true  ground  of  determining  the  amount  that  he  should 
contribute  for  building  the  dam,  and  that  he  is  liable  for 
nothing  more,  because  all  beyond  was  occasioned  by  the  de- 
fendant's less  favorable  circumstances. 

But  the  first  finding  is  equivalent  to  saying  that  the  de- 
fendant conducted  the  business  in  a  diligent  and  prudent 
manner  in  the  circumstances;  and  this  was  all  he  was  bound 
to  do,  in  order  to  entitle  himself  to  contribution  to  the  full 
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amonnt  of  hi8  expenditure.  He  stands,  in  this  respect,  like 
the  innocent  party  to  a  broken  contract,  who  can  recover  all 
the  damage  that  by  diligence  and  prudence  he  could  not  have 
prevented  in  the  circumstances  in  which  he  was  placed. 

This  is  the  rule  laid  down  in  Eureka  Marble  Co.  v.  Windsor 
Mfg.  Co.,  51  Vt.  170,  and  approved  in  Wilson  v.  Greensboro,  54 
Vt.  542,  But  of  course  those  circumstances  must  not  have 
been  rendered  unfavorable  for  the  prevention  of  damage  by 
any  fault,  in  law,  of  his. 

As  to  the  injunction  damages,  it  is  claimed  that  the  dam 
gave  way  by  reason  of  the  defendant's  fault  in  misconstruing 
the  injunction,  and  that  therefore  he  is  entitled  to  nothing  for 
repairing  it.  This  court  has  already  said  that  he  complied 
with  the  injunction  as  he  had  a  right  to  understand  it:  Webb 
V.  Laird,  59  Vt.  116;  59  Am.  Rep.  699.  And  when  we  con- 
eider  that  it  is  the  spirit,  and  not  merely  the  letter,  of  an  in- 
junction that  must  be  obeyed,  we  still  think  that  he  had  a  right 
to  understand  the  injunction  as  he  did,  and  was  not  in  legal 
fault  in  obeying  it  accordingly. 

A  party  from  whom  obedience  to  an  injunction  is  required 
should  be  allowed  a  fair  latitude  of  construction,  that  he  may 
the  more  surely  avoid  the  risk  of  disobedience.  If  the  party 
obtaining  an  injunction  would  be  safe  from  the  possible  conse- 
quences of  a  construction  by  the  other  party  that  would  enlarge 
the  scope  of  it  beyond  what  he  intended  it  should  be,  let  him 
see  to  it  that  it  is  made  too  plain  to  admit  of  such  construction. 

A  few  cases  will  illustrate  the  scope  of  the  spirit  of  injunc- 
tions. Thus  an  injunction  against  further  proceedings  in  the 
collection  of  an  execution  enjoins  the  enforcement  of  the  judg- 
ment itself:  Campbell  v.  Tarbell,  55  Vt.  453.  In  Partington  v. 
Booth,  3  Mer.  148,  an  injunction  against  taking  possession 
under  a  verdict  obtained  in  ejectment  was  held  to  be  violated 
by  procuring  an  attachment  for  non-payment  of  the  costs  taxed. 
So  in  Grand  Junction  C.  Co.  v.  Dimes,  17  Sim.  38,  an  injunc- 
tion against  obstructing  the  passage  of  boats  along  a  canal 
was  held  to  be  violated  by  the  bringing  of  fifteen  suits  on 
account  of  such  passage. 

The  giving  way  of  the  dam  being  due  to  the  defendant's  obey- 
ing the  injunction  as  he  had  the  right  to  understand  it,  he  can 
recover  for  rebuilding  it  and  for  the  necessary  loss  of  the  use 
of  his  mill  for  the  time  required  to  rebuild.  It  is  not  found 
that  he  was  guilty  of  any  unnecessary  delay  in  rebuilding,  but 
on  the  contrary,  that  he  made  such  progress  therein  as  he 
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could,  considering  the  season  and  the  circumstances.  There- 
fore, upon  the  findings,  he  is  entitled  to  this  class  of  damages, 
as  found  by  the  master. 

On  November  8,  1882,  the  defendant,  without  notice  to  the 
orator,  drew  all  the  water  from  the  pond,  in  order  to  make 
needed  repairs  on  the  dam  and  the  flume,  in  the  making  of 
which  he  was  unnecessarily  slow,  as  he  might  have  made  them 
in  two  days,  but  had  not  completed  them  on  November  13th, 
when  he  was  arrested  for  violating  the  injunction,  and  thereby 
delayed  three  days,  during  which  time  he  lost  the  use  of 
the  mill.  On  December  15th  he  made  written  application  to 
a  chancellor  for  a  modification  of  the  injunction  that  would 
allow  him  to  draw  the  water  down  and  shut  it  out  of  his  flume, 
BO  that  he  could  repair  the  gate  that  let  water  onto  the  wheel; 
and  on  being  shown  the  application,  the  orator's  counsel  at 
once  consented  to  the  modification  asked  for. 

The  defendant  charges  and  was  allowed  for  the  loss  of  the 
use  of  the  mill  from  the  time  of  his  arrest  to  the  time  of  the 
modification  of  the  injunction,  —  thirty  days.  Of  this  item  it 
is  sufiicient  to  say  that  it  does  not  appear  why  he  lost  the  use 
of  the  mill  longer  than  the  three  days  he  was  delayed  by  the 
arrest,  nor  clearly  that  he  did  in  fact  lose  it  longer;  but  it 
rather  appears  that  he  did  not  lose  it  longer,  or  certainly  not 
60  long  as  charged,  for  in  his  application  for  a  modification, 
which  is  made  a  part  of  the  master's  report,  he  expressly  says 
that  "  while  using  his  mill  on  December  11th"  his  gate  got 
out  of  place,  etc.  There  are  not  suSicient  facts  reported  to 
warrant  the  allowance  of  this  item,  whatever  other  defense 
there  may  be  to  it,  except  for  the  three  days'  loss  on  account 
of  the  arrest. 

Decree  reversed,  and  cause  remanded,  with  mandate. 


Contribution  among  Persons  Jointly  Liable  for  Repairs.  —  A.s  to 
the  rule  of  contribution  among  co-tenants  for  repairs  made  upon  the  common 
property  by  one  tenant  in  common,  see  note  to  Robinson  v.  McDonald,  62  Am. 
Dec.  482-487.  For  the  rule  as  between  the  owners  or  a  party-wall,  see  note  to 
Bioch  V.  Isham,  92  Am.  Dec.  293,  300,  301.  The  principle  of  contribution 
may  be  stated  thus:  Equality  of  right  requires  equality  of  burden:  Caiwyhell  v. 
Mesier,  4  Johns.  Ch.  335;  8  Am.  Dec.  570. 
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POSNETT    V,    MaRBLB. 

[62  Vkbmont,  48L] 

8LAin>nt  —  PRrvTLBQRD  CoMMCTNiOATioK.  —  A  Statement  made  to  a  post- 
office  inspector,  in  reply  to  an  inquiry  by  him  in  reference  to  an  appli- 
cant for  a  post-office  appointment,  is  so  far  privileged  as  to  protect  the 
party  making  the  communication  in  good  faith,  from  an  honest  motiret 
and  without  actual  malice. 

Slahder  —  Pkoof  or  Wobds  Allbqed.  —  In  slander,  the  plaintiff  need 
only  prove  the  words  alleged  substantially  as  laid.  He  need  not  prove 
the  precise  words. 

Si/AKDER  —  HousK  OF  lUi-FAHB.  —  Charging  one  with  keeping  a  house  of 
ill-fame  is  actionable  per  se. 

Slander  —  Charqb  of  Crimb  Actionablb  pbb  Sb.  —  Words  charging  a 
crime  involving  moral  turpitude,  and  subjecting  the  offender  to  corporal 
punishment,  are  actionable  per  ae.  The  place  ot  confinement  is  imma- 
terial. 

Slander  —  Sufficiency  of  Ck>DNT.  —  A  count  charging  slander  by  accusing 
plaintiff  of  keeping  a  house  of  ill-fame  is  sufficient  without  an  averment 
that  plaintiff  had  a  house. 

Slandbr  —  Words  SuTPOETiif o  Innitbndo.  —  The  words  "  She  keeps  a 
common  open  house;  she  is  nothing  but  a  whore  anyway,"  —  will  support 
the  innuendo  that  she  keeps  a  house  of  ill-fame. 

Slander  —  Words  not  Supporting  Innuendo.  —  The  words  "  My  mail 
won't  come  into  a  whore-house,"  spoken  of  and  concerning  plaintiff,  to 
prevent  her  from  obtaining  an  appointment  as  post-mistress,  will  not 
support  the  innuendo  that  she  keeps  a  house  of  ill-fame,  without  the 
further  averment  that  she  had  a  house. 

Slander  —  Words  not  Supporting  Innuendo. — Words  charging  plaintiff 
with  keeping  a  "stinking  place";  that  her  character  is  not  in  good 
standing;  and  that  *'  she  is  in  the  habit  of  having  men  come  to  her  house 
and  lounge  around  and  sta)'  for  hours  at  a  time,"  —  will  not  support  the 
innuendo  that  she  keeps  a  house  of  ill-fame. 

Slander  —  Words  not  Supporting  Innuendo.  — Words  charging  a  plain- 
tiff in  slander  with  having  a  venereal  disease  will  not  support  the  innu- 
endo that  she  keeps  a  house  of  ill-fame. 

Slander  —  New  Trial,  where  Good  and  Bad  Counts  are  Joined.  — In 
slander,  where  the  several  counts  charge  the  utterance  of  different  words 
upon  separate  occasions,  and  a  general  verdict  is  returned,  a  new  trial 
will  be  granted  where,  upon  motion  in  arrest  of  judgment,  some  of  the 
counts  are  found  good  and  the  others  bad. 

Slander.  The  defamatory  matter  alleged  in  the  different 
counts  was  as  follows:  — 

First  Count.  —  "  She  [meaning  the  plaintiff]  keeps  a  com- 
mon open  house  [meaning  that  plaintiff  kept  a  common  open 
house  of  ill-fame].  She  [meaning  the  plaintiff]  is  nothing 
but  a  whore,  anyway  [meaning  that  the  plaintiff  was  a  com- 
mon prostitute,  and  kept  a  house  of  ill-fame];  her  children 
[meaning  the  children  of  the  plaintiff]   are  all  broken  out 


Oct.  1889.]  PosNETT  V.  Marble.  127 

with  sores  [meaning  it  to  be  understood  that  the  children  of 
the  plaintiff  were  infected  with  the  venereal  disease],  and  would 
poison  the  mail  if  it  came  there  [meaning  that  said  children 
would  handle  the  mail,  and  would  poison  the  mail  by  contact 
with  the  poison  from  this  venereal  disease,  if  the  plaintiff  ob- 
tained the  appointment  as  post-mistress  at  said  North  Fays- 
ton  and  the  mail  came  to  the  house  of  the  plaintiff]." 

Second  Count.  —  "I  [meaning  the  defendant]  will  have  my 
mail  [meaning  the  mail  coming  through  the  post-office  to  the 
defendant]  stopped  at  Moretown  [meaning  that  if  the  plain- 
tiff was  appointed  post-mistress  as  aforesaid,  she,  the  defend- 
ant, would  have  her  mail  stopped  at  the  post-office  at  the 
village  of  Moretown];  my  mail  [meaning  the  mail  coming 
through  the  post-office  to  her,  the  defendant]  won't  come  into 
a  whore-house  [meaning  that  the  plaintiff  kept  a  house  of  ill- 
fame,  and  that  she,  the  defendant,  would  not  have  her  mail 
come  through  the  post-office  at  said  North  Fayston  if  the  said 
plaintiff  obtained  the  appointment  to  the  office  of  post-mis- 
tress as  aforesaid]." 

Third  Count. — "I  [meaning  the  defendant]  do  not  think 
it  [meaning  the  dwelling-house  of  the  plaintiff]  a  fit  place  for 
the  mail  to  go,  to  any  such  stinking  place  [meaning  that  the 
plaintiff  kept  a  low  house  of  ill-fame,  and  that  her  house 
was  not  a  fit  place  for  people  to  go  to  get  the  mail  which  came 
to  them  through  the  post-office]."  Thereafterwards,  in  answer 
to  the  question  by  said  Chase,  "  Why,  are  you  afraid  of  any 
disease,  of  taking  it,  or  getting  poisoned?"  the  defendant 
falsely  and  maliciously  spoke  and  published  of  and  concerning 
the  plaintiff,  in  the  hearing  and  presence  of  the  said  Chase, 
and  of  other  good  and  worthy  citizens  of  this  state,  the  false, 
scandalous,  malicious,  and  defamatory  words  following,  that 
is  to  say:  "Yes,  that  is  one  objection  [meaning  that  the  fear 
of  getting  poisoned  from  the  venereal  disease  was  one  objec- 
tion to  the  plaintiff  being  appointed  to  the  office  of  post-mis- 
tress as  aforesaid]  and  it  [meaning  the  dwelling-house  of  the 
plaintiff]  is  no  place  for  it  [meaning  that  the  dwelling-house 
of  the  plaintiff  was  no  fit  place  for  the  post-office]."  Said 
Chase  then  asked  the  question  as  follows:  "  Why,  is  the  char- 
acter of  Mrs.  Posiiett  not  in  good  standing?"  To  which 
question  the  defendant,  in  the  presence  and  hearing  of  the 
said  Chase,  and  of  other  good  and  worthy  citizens  of  the  state, 
falsely  and  maliciously  spoke  and  published  of  and  concern- 
ing the  plaintiff  the  false,  scandalous,  malicious,  and  defama- 
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tory  words  following;  that  is  to  say:  "  I  [meaning  the  defend- 
ant] do  not  think  she  [meaning  the  plaintiflF]  is  [meaning 
that  she  did  not  think  that  the  character  of  the  plaintifif 
was  good]."  Said  Chase  then  asked  the  defendant  the  ques- 
tion as  follows:  "  Is  she  [the  plaintiflF]  in  the  habit  of  hav- 
ing men  come  there  to  her  house  and  lounge  around  and  stay 
for  hours  at  a  time?"  In  answer  to  which  question  the  de- 
fendant, in  the  presence  and  hearing  of  the  said  Chase, 
and  of  other  good  and  worthy  citizens  of  this  state,  falsely 
and  maliciously  spoke  and  published  of  and  concerning  the 
plaintiflF  the  false,  malicious,  scandalous,  and  defamatory 
words  following;  that  is  to  say:  "I  [meaning  the  defendant] 
am  sure  she  [meaning  the  plaintiflF]  does  that  [meaning  that 
the  defendant  was  sure  that  the  plaintiflF  had  men  around 
there,  the  plaintiflF 's  house,  for  hours  for  the  purpose  of  sexual 
intercourse  with  the  plaintiflF].  She  [meaning  the  plaintiflF] 
has  men  enough  there  [meaning  at  the  house  of  the  plaintiflF] 
most  any  time  [meaning  it  to  be  understood  and  believed  that 
the  plaintiflF  kept  a  house  of  ill-fame,  and  had  men  there  at 
any  and  all  times  for  the  purpose  of  prostitution  and  to  have 
sexual  intercourse  with  the  plaintiflF]." 

Fourth  Count.  —  "  Mrs.  Posnett  [meaning  the  plaintiflF]  keeps 
a  house  of  ill- fame  [meaning  that  the  plaintiflF  was  guilty  of 
the  crime  of  keeping  a  house  of  ill-fame],  and  all  of  the  boys 
have  what  they  want  of  her  [meaning  that  the  plaintiflF  was  a 
common  prostitute,  and  that  she  kept  a  house  of  ill-fame,  and 
that  all  the  men  and  boys  went  to  the  house  of  the  plaintiflF, 
and  had  sexual  intercourse  with  the  plaintiflF  whenever  they 
wished],  and  I  can  prove  it  [meaning  that  she,  the  defendant, 
could  prove  that  the  plaintiflF  kept  a  house  of  ill-fame];  and 
she  [meaning  the  plaintiflF]  will  steal  [meaning  that  the 
plaintiflF  was  guilty  of  the  crime  of  theft],  and  lies  [meaning 
that  the  plaintiflF  was  untruthful  and  would  tell  lies]." 

Fifth  Count.  — "  It's  imposing  on  the  community  to  have 
the  mail  go  to  any  one  as  rotten  as  she  [meaning  the  plain- 
tiflF] is  [meaning  thereby  that  the  plaintiff  kept  a  house  of 
ill-fame  and  was  a  common  prostitute,  and  had  thereby  con- 
tracted the  venereal  disease,  and  that  the  plaintiflF  was  all 
rotten  with  said  disease];  she  [meaning  the  plaintiflF]  is  all 
rotten  with  the  pox  [meaning  that  the  plaintiflF  had  contracted 
the  venereal  disease,  and  was  rotten  with  the  same]." 

Judgment  for  plaintiflF,  and  defendant  appealed. 
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George  Wing,  W.  P.  Dillingham^  and  E.  A.  Heath,  for  the 
appellant. 

Heath  and  Fay,  and  Senter  and  Kemp,  for  the  respondent. 

MuNsoN,  J.  The  plaintiflF  was  an  applicant  for  appointment 
as  post-mistress  at  the  North  Fayston  office.  The  defendant's 
husband  was  an  applicant  for  the  same  position.  One  Chase^ 
a  post-office  inspector,  was  engaged  in  inspecting  this  office. 
While  so  engaged  he  procured  the  defendant's  attendance  at 
the  office,  and  questioned  her  in  regard  to  the  plaintiflF.  The 
defendant  at  first  declined  to  say  anything  about  the  plain- 
tiflF, whereupon  Chase  told  her  it  was  his  business,  as  inspector, 
to  make  the  inquiry,  and  her  duty  to  give  him  the  informa- 
tion. The  defendant  then  had  a  conversation  with  Chase  con- 
cerning the  plaintiflF,  in  which  it  was  claimed  she  used  the 
words  set  forth  in  the  third  count.  The  testimony  oflFered  in 
proof  of  what  the  defendant  said  was  objected  to  on  the  groun.d 
that  the  communication  was  privileged.  The  court  received 
the  evidence,  but  told  the  jury,  in  submitting  the  case,  that  the 
occasion  was,  in  a  sense,  privileged;  and  further  instructed 
them  that  if  the  defendant  said  what  she  did  in  good  faith,  and 
without  malice,  she  would  not  be  liable;  but  that  if  she  im- 
proved the  occasion  to  maliciously  make  false  charges  against 
the  plaintiflF,  she  would  be  liable  therefor.  To  such  admission 
of  evidence  and  to  this  part  of  the  charge  the  defendant  ex- 
cepted. 

The  plaintiflF  was  an  applicant  for  appointment  to  a  public 
office.  In  view  of  her  application,  her  character  was  a  matter 
of  public  concern.  The  defendant  was  a  member  of  the  com- 
munity immediately  interested  in  the  result  of  the  applica- 
tion. Her  conversation  was  with  one  who,  she  might  naturally 
Buppose,  could  prevent  the  appointment.  The  circumstances 
were  such  as  to  justify  the  defendant  in  communicating  what 
she  honestly  believed  as  to  the  plaintiflF 's  conduct  and  char- 
acter. The  selection  of  suitable  persons  for  the  performance 
of  official  service  is  essential  to  the  interests  of  both  the  gov- 
ernment and  the  citizen.  These  interests  can  be  protected 
only  by  the  communication  of  information  and  by  free  dis- 
cussion concerning  the  fitness  of  applicants.  It  would  tend 
to  repress  this  necessary  freedom,  and  would  be  a  manifest 
injustice  to  the  citizen,  if  communications  of  this  character 
subjected  the  person  making  them  to  the  payment  of  damages 
in  the  event  of  an  honest  mistake.     But  these  considerations 
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disclose  no  necessity  for  a  privilege  broad  enough  to  cover 
charges  which  are  unfounded  and  malicious,  A  just  distinc- 
ti<Mi  is  established,  and  reasonable  protection  afforded  to  every 
interest,  by  holding  communications  of  this  nature  to  be 
jjnma  facie  privileged.  By  virtue  of  this  privilege,  a  defend- 
ant who  has  made  a  statement  which  cannot  be  substantiated 
is  relieved  from  the  effect  of  a  legal  presumption  of  malice,  and 
is  made  liable  only  by  proof  of  actual  malice.  The  occasion 
in  question  was  not  one  of  absolute  privilege,  but  was  so  far 
privileged  as  to  protect  a  communication  made  in  good  faith, 
and  from  an  honest  motive.  The  testimony  objected  to  was 
properly  admitted,  and  the  charge  of  the  court  as  to  the  nature 
and  limitation  of  the  privilege  was  correct:  Townshend  on 
filander  and  Libel,  sec.  209;  1  Am.  Lead.  Cas.  166. 

The  plaintiff  was  permitted  to  show,  by  the  person  who 
■served  the  writ,  what  the  defendant  said  on  hearing  it  read. 
This  was  under  objection  and  exception.  The  exceptions 
show  what  counsel  anticipated  the  testimony  might  be,  but 
do  not  state  what  the  testimony  was.  In  the  charge  it  was 
treated  as  testimony  to  admissions  of  the  defendant,  and  no 
exception  was  taken  to  this  as  unwarranted  by  the  evidence. 
The  exceptions  disclose  no  error. 

The  defendant  excepted  to  the  charge  as  to  the  degree  of 
precision  required  in  establishing  the  defamatory  words.  The 
•court  first  instructed  the  jury  that  the  plaintiff  must  prove 
the  words  alleged  in  the  declaration  substantially  as  laid,  and 
afterwards  said  it  was  not  necessary  that  they  should  find  the 
defendant  used  the  precise  words  alleged,  but  that  they  must 
find  the  charge  was  made  substantially  in  the  words  set  forth. 
This  is  in  accord  with  the  rule  deduced  from  the  authorities 
and  laid  down  in  Smith  v.  Hollister,  32  Vt.  695.  We  think  it 
was  sufficiently  explicit.  It  left  no  room  for  the  jury  to  sup- 
pose that  proof  of  other  words  of  substantially  the  same  mean- 
ing would  entitle  the  plaintiff  to  recover. 

Several  points  are  made  under  the  motion  in  arrest.  No 
special  damages  were  shown.  The  words  charging  the  disease 
were  justified,  the  plaintifif  conceding  the  fact.  The  case  stood 
upon  the  charge  of  keeping  a  house  of  ill-fame.  It  is  urged 
that  words  charging  one  with  keeping  a  house  of  ill-fame 
merely  are  not  actionable  per  se.  The  statute  provides  for  the 
punishment  of  one  who  keeps  "  a  house  of  ill-fame,  resorted  to 
for  the  purpose  of  prostitution  or  lewdness."  The  innuendo 
in  each  count  explains  the  words  spoken  as  meaning  to  charge 


Oct  1889.]  PosNETT  V.  Marble.  131 

the  plaintiflF  with  keeping  "  a  house  of  ill-fame,"  without  using 
the  further  words  of  the  statute.  It  is  said  there  are  several 
kinds  of  houses  of  ill-fame,  and  that,  as  the  matter  is  left  by 
the  pleader,  the  words  must  be  taken  to  mean  a  house  of  ill- 
fame  of  a  more  innocent  character  that  the  one  described  in 
the  statute.  Both  at  common  law  and  in  common  language 
the  term  "  house  of  ill-fame,"  without  words  giving  it  a  special 
application,  means  a  house  resorted  to  for  prostitution.  Bou- 
vier  defines  a  house  of  ill-fame  to  be  "  a  house  resorted  to  for 
the  purpose  of  prostitution  and  lewdness."  Thus  to  charge 
one  with  keeping  a  house  of  ill-fame  is  to  charge  the  exact 
offense  punished  by  our  statute.  The  innuendo  is  sufficient 
in  this  respect,  unless  it  is  necessary,  in  alleging  that  a  statu- 
tory offense  was  intended,  to  use  the  entire  language  of  the 
statute.     We  do  not  think  this  strictness  is  required. 

It  is  further  insisted  that  if  the  words  are  sufficient  to 
charge  the  crime  described  in  the  statute,  the  punishment  .of 
the  crime  is  not  an  infamous  one,  and  that  the  words  are 
therefore  not  actionable.  This  claim  is  in  view  of  the  fact 
that  by  the  statute  of  1884  the  punishment  was  changed  from 
imprisonment  in  the  state  prison  to  imprisonment  in  the  house 
of  correction.  But  it  is  sufficient  if  the  punishment  is  cor- 
poral; the  place  of  confinement  is  not  the  test.  The  crime 
charged  is  one  that  involves  moral  turpitude  and  subjects  the 
offender  to  imprisonment,  and  the  words  are  therefore  action- 
able: Redway  v.  Gray,  31  Vt.  292. 

It  is  also  objected  that  in  neither  count  is  there  an  aver- 
ment that  the  plaintiff  had  a  house.  As  regards  the  first  and 
fourth  counts,  in  which  the  defendant  is  charged  with  using 
words  directly  denoting  the  possession  of  a  house,  this  is  no 
defect.  When  the  slanderous  words  themselves  import  the 
existence  of  the  thing,  it  is  not  necessary  to  aver  its  existence: 
Townshend  on  Slander  and  Libel,  sec.  308,  note;  1  Chitty's 
Pleading,  403.  The  slander  is  the  same  whether  the  falsity  of 
the  charge  relates  only  to  the  character  of  a  house  or  includes 
the  existence  of  one. 

The  defamatory  words  relied  upon  in  the  first  count  are: 
"She  keeps  a  common  open  house;  she  is  nothing  but  a  whore, 
anyway  ";  and  the  meaning  assigned  is,  that  she  kept  a  house 
of  ill-fame.  The  question  is  not.  as  assumed  by  the  defend- 
ant, whether  this  is  the  only  natural  meaning  of  the  words 
"commoi  open  house."  In  determining  the  meaning  of  this 
particular  phrase,  the  language  used  is  to  be  taken  together, 
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and  the  question,  then,  is,  ^yhat  might  the  person  to  whom 
the  words  were  spoken  have  properly  taken  them  to  mean? 
Might  they  not,  without  other  aid,  have  naturally  conveyed 
the  meaning  assigned  by  the  innuendo?  If  so,  the  words  are 
legally  susceptible  of  the  meaning  charged,  and  the  count  is 
BuflScient  after  verdict.  The  charge  of  keeping  a  common 
open  house,  standing  alone,  could  not  support  an  innuendo 
that  a  house  of  ill-fame  was  meant,  without  the  aid  of  special 
prefatory  averments.  But  when  it  is  said  of  a  woman  who  in 
the  same  connection  is  declared  to  be  a  prostitute  that  she 
keeps  a  common  open  house,  we  think  the  words  are  legally 
susceptible  of  the  meaning  here  ascribed  to  them;  and  the 
jury  has  found  by  its  verdict,  that  they  were  used  by  the  de- 
fendant in  that  sense. 

The  important  words  of  the  second  count  are:  *'My  mail 
won't  come  into  a  whore-house."  The  term  used  to  indicate 
the  character  of  the  house  is,  in  common  language  and  accep- 
tation, synonymous  with  the  term  used  in  the  statute.  But 
the  defamatory  words  have  no  apparent  connection  with  the 
plaintiff  or  her  affairs,  and  their  application  must  fully  appear 
from  the  antecedent  averments  and  colloquium.  It  is  averred 
that  the  plaintiflf  was  an  applicant  for  appointment  as  post- 
mistress, and  that  the  defendant  spoke  the  words  of  and 
concerning  the  plaintiff  to  prevent  her  obtaining  such  ap- 
pointment. We  think  there  should  have  been  also  an  aver- 
ment that  the  plaintiff  had  a  house,  and  that  the  colloquium 
should  have  been  framed  to  include  it.  Here  the  charge  is 
made  by  an  indirect  reference,  and  the  possession  of  a  house 
is  only  implied. 

In  the  third  count,  the  defendant  is  charged  with  having 
referred  to  the  plaintiff's  house  as  a  "stinking  place,"  and  an 
unfit  place  for  the  mail.  This  is  alleged  to  have  been  followed 
by  a  question  and  answer  as  to  the  possible  communication 
of  some  disease.  The  subsequent  conversation  is  set  forth 
as  follows:  "Why,  is  the  character  of  Mrs.  Posnett  not  in 
good  standing?"  "I  do  not  think  she  is."  "Is  she  in  the 
habit  of  having  men  come  there  to  her  house,  and  lounge 
around  and  stay  for  hours  at  a  time?"  "I  am  sure  she  does 
that.  She  has  men  enough  there  most  of  the  time."  We 
think  an  innuendo  which  ascribes  to  the  defamatory  language 
of  this  count  the  meaning  that  the  plaintiff  kept  a  house 
of  ill-fame  goes  beyond  the  fair  import  of  the  words.  The 
words  relating  to  the  presence  of  men  at  her  house  are  not  in 
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themselves  sufficient  to  carry  this  meaning,  and  there  is  no 
direct  charge  touching  the  plaintiff 's  character  for  chastity  to 
give  them  aid. 

The  objections  to  the  fourth  count  are  confined  to  the  points, 
already  considered,  in  relation  to  the  description  given  the 
offense  in  the  innuendo  and  the  want  of  an  avernment  that 
the  plaintiff  had  a  house. 

The  defamatory  words  of  the  fifth  count  charge  the  plaintiflf 
with  having  a  venereal  disease.  There  is  not  a  further  sug- 
gestion in  the  language.  It  utterly  fails  to  justify  the  innu- 
endo that  the  plaintiff  kept  a  house  of  ill-fame. 

The  several  counts  purport  to  be  for  words  spoken  upon  dif- 
ferent occasions.  A  general  verdict  was  rendered  upon  all  the 
counts.  The  second,  third,  and  fifth  counts  are  held  to  be  in- 
sufficient, and  the  court  has  no  means  of  determining  upon 
which  counts  the  damages  were  in  fact  assessed. 

This  being  the  situation,  what  disposition  shall  be  made  of 
the  case?  The  courts  are  not  agreed  as  to  the  procedure.  One 
course  is  to  end  the  suit  by  arresting  the  judgment.  Another 
course  is  to  award  a  venire  de  novo.  In  Haselton  v.  Weare^  8 
Vt.  480,  the  court  arrested  the  judgment,  saying  that  this  was 
in  accordance  with  the  settled  rule  in  England.  The  court 
had  before  it  English  cases  in  which  this  course  had  been 
taken,  but  the  English  practice  up  to  that  time  was  far  from 
uniform,  and  the  other  method  has  since  prevailecJ.  One  of 
the  cases  relied  upon  by  the  court  in  Haselton  v.  Weare^  8  Vt. 
480,  was  Holt  v.  Scholejield,  6  Term  Rep.  691.  But  this  case 
was  expressly  overruled  by  Leach  v.  Thomas,  2  Mees.  &  W. 
427,  soon  after  Haselton  v.  Weare,  8  Vt.  480,  was  decided.  In 
Leach  V.  Thomas,  2  Mees.  &  W.  427,  it  was  said  that  this  point 
did  not  appear  to  have  been  at  all  argued  in  Holt  v.  Schole- 
jield. 6  Term  Rep.  691;  and  in  Corner  v.  Shew,  4  Mees.  ife  W. 
162,  Parke,  B.,  in  stating  that  the  point  had  been  considered 
doubtful  before  the  decision  of  Leach  v.  Thomas,  2  Mees.  &  W. 
427,  expressed  surprise  that  such  a  doubt  should  have  existed, 
inasmuch  as  the  matter  had  been  provided  for  by  rules  of  court 
in  both  the  king's  bench  and  the  common  pleas  as  early  as 
1654.  In  Em])son\.  Griffin,  11  Ad.  &  E.  186,  the  court  of 
queen's  bench  followed  the  decision  in  Leach  v.  Thomas,  2 
Mees.  &  W.'  427,  and  awarded  a  venire  de  novo. 

The  rule  adopted  in  Haselton  v.  Weare,  8  Vt.  480,  has  never 
been  cordially  approved.  In  ]Vo(  d  v.  Scott,  13  Vt.  42.  the 
fcurt  considered  the  question  settled,  but  Redfield,  J.,  referred 
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with  evident  sympathy  to  the  regret  expressed  by  Lord  Mans- 
field in  Peake  v.  Oldham,  Cowp.  275,  that  such  a  rule  had  been 
established.  In  Camp  v.  Barker,  21  Vt.  469,  and  in  Whitco7nb 
V.  Wolcott,  21  Vt.  368,  the  court  vigorously  criticised  the  rule, 
and  indicated  its  intention  to  make  all  reasonable  intend- 
ments in  favor  of  a  verdict,  when  some  of  the  counts  were 
good.  In  the  latter  case,  the  court  referred  to  the  modern 
English  practice  of  awarding  a  venire  de  novo,  where  it  could 
be  done,  as  the  true  course,  but  considered  that  this  could  not 
well  be  done  in  a  court  of  error.  In  Joy  v.  Hill,  36  Vt.  333, 
the  motion  in  arrest  was  disposed  of  on  the  ground  of  a  mis- 
joinder of  counts,  the  question  whether  the  expressions  in 
more  recent  cases  had  abrogated  the  law  as  declared  in  Wood 
V.  Scott,  13  Vt.  42,  being  recognized,  but  not  considered.  In 
1865,  the  difficulty  was  removed  by  statute,  as  far  as  declara- 
tions containing  only  counts  for  the  same  cause  of  action  are 
concerned:  Rev.  Laws,  sec.  913.  In  Dunham  v.  Powers,  42  Vt. 
1,  and  in  Kimmis  v.  Stiles,  44  Vt.  351,  decided  since  this  en- 
actment," the  counts  not  being  for  the  same  cause  of  action,  it 
was  considered  that  judgment  should  be  arrested. 

In  view  of  the  misapprehension  under  which  the  rule  was 
adopted,  the  position  afterwards  taken  in  regard  to  it,  and  the 
modern  vindication  in  the  English  courts  of  the  earlier  and 
better  practice,  we  are  inclined  to  extend  the  benefit  of  a  new 
trial  to  cases  like  this.  Upon  a  mistrial  of  this  character,  we 
think  the  law  may  conveniently  and  properly  give  the  liti- 
gants a  more  substantial  justice  than  is  afforded  by  an  arrest 
of  judgment.  That  the  proposed  action  may  properly  be  taken 
by  this  court  is  apparent  from  the  settled  practice  of  many 
courts  of  error.  The  nature  of  the  proceeding  is  fully  stated 
in  Comer  v.  Shew,  4  Mees.  &  W.  162,  above  cited.  The  theory 
is,  that  the  defect  is  in  the  verdict.  The  order  is  made,  in  the 
language  of  the  ancient  rule,  "as  upon  an  ill  verdict."  By 
sending  back  the  case  an  opportunity  is  given  to  have  the 
damages  assessed  upon  the  good  counts  only.  The  plaintiff 
will  also  be  entitled  to  the  usual  privileges  of  amendment  un- 
der the  rules  of  the  trial  court 

Judgment  reversed.  New  trial  granted  on  condition  that 
plaintiff  pay  defendant's  costs  heretofore  incurred  in  the  court 
below,  and  take  no  costs  for  that  time  in  the  event  of  a  final 
recovery;  and  if  a  new  trial  is  not  desired  upon  these  terms, 
plaintiff  to  become  nonsuit.     Cause  remanded. 
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SI.ANDBR  —  WoBDS  AcmoNABLB  FEB  Sb. —  As  to  what  worda  are  slander- 
0118  and  actionable  per  ae,  see  Morcute  v.  Broehu,  151  Mass.  667;  21  Am.  St. 
Rep.  474,  and  note. 

ISlandbb — Priyilbobo  CoMMimiCATiONS. — As  to  what  eommnnications 
are  to  be  regarded  as  privileged,  see  Byam  v.  Collins,  111  N.  Y.  143;  7  Am. 
St.  Rep.  726,  and  note;  note  to  ShuHleff  v.  Stevens,  31  Am.  Rep.  708-715; 
note  to  Vaadenee  v.  McCfregor,  27  Am.  Dec.  158. 

Slandbb — Innubkbo.  — Upon  the  subject  of  the  oflSce  and  natnre  of  the 
innuendo,  see  note  to  Van  Vechten  v.  Hopkins,  4  Am.  Dec.  349-354;  Hayes  v. 
Press  C<t.,  127  Fa.  Et  642;  14  Am.  St.  Rep.  874,  and  note. 
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Andrews  v.  King  County. 

[1  Washington,  46.] 

Fkattb,  Supficibnt  Allegation  of.  —  A  complaint  alleging  facta  which, 
if  prqved  to  be  true,  would  establish  fraud  as  a  conclusion  of  law  8uffi< 
ciently  alleges  fraud,  without  a  specific  declaration  that  such  facts  ar« 
fraudulent. 

Taxatiok  — Whbn  Unequal  and  not  Uniform.  —  A  rule  by  which  an  as* 
sessor  uniformly  assesses  mortgages  unaccompanied  by  oth^r  evidence 
of  indebtedness  at  their  par  value,  and  the  land  and  other  property  mort- 
gaged  at  from  one  fourth  to  one  fifth  of  its  cash  value,  is  in  contravention 
of  th«  constitutional  provision  that  "all  taxes  shall  be  uniform,  and  that 
ths  assessment  shall  be  according  to  the  value  of  the  property." 

iBjUKcnoN  TO  Rbstrais  Unequal  Taxation.  —  While  equity  will  not 
interfere  to  correct  mere  mistakes  or  inadvertences,  or  to  contravene  or 
set  aside  the  judgments  of  assessors  or  boards  of  equalization  in  relation 
to  Talnes,  it  will  interfere  when  the  officers  fraudulently,  capriciously, 
er  tyrannically  refuse  to  exercise  their  judgment  by  adopting  a  rule  or 
system  of  valuation  designed  to  operate  unequally  and  to  violate  a 
fundamental  principle  of  the  constitution. 

Application  for  an  injunction  to  restrain  a  levy  upon  and 
sale  of  household  goods  and  other  property  to  satisfy  a  delin- 
quent tax,  with  penalty  and  costs.  A  demurrer  to  the  bill 
was  sustained,  judgment  entered  dismissing  the  bill,  and 
plaintiff  appeals. 

W.  R.  Andrews,  for  the  appellant. 

Stratton  and  Fenton,  and  J.  T.  Ronald,  for  the  appellees. 

Dunbar,  J.  In  the  investigation  of  this  case  there  are  thre« 
leading  propositions  to  be  considered,  viz.:  1.  In  order  to  put 
in  issue  the  question  of  fraud,  is  it  necessary  to  allege,  in  terms, 
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that  defendants  were  guilty  of  fraud?  2.  Conceding  the  alle- 
gations in  the  complaint  to  be  true,  are  the  facts  there  stated 
sufficient  to  establish  a  prima  facie  case  of  fraud  ?  3.  Had 
plaintiff  any  other  remedy  than  the  one  invoked? 

So  far  as  the  first  proposition  is  concerned,  we  are  clearly 
of  the  opinion  that  if  the  complaint  allege  a  state  of  facts 
which,  if  proved  to  be  true,  would  establish  fraud  as  a  con- 
clusion of  law,  that  it  is  a  sufficient  allegation  of  fraud;  and 
that  the  declaration  of  the  pleader  that  such  acts  were  fraudu- 
lent is  in  no  wise  essential  or  necessary  to  put  the  question 
of  fraud  in  issue. 

In  the  other  two  propositions,  which  we  will  consider  in 
some  degree  together,  grave  questions  are  presented,  —  ques- 
tions the  importance  of  which  demand  of  the  court  pains- 
taking investigation,  and  the  rightful  determination  of  which 
is  not  so  important  in  view  of  the  amount  of  money  involved 
in  the  particular  case  as  it  is  in  view  of  the  effect  which  such 
determination  will  have  both  on  the  rights  of  the  individual 
citizen  and  upon  the  state  in  the  determination  of  its  laws. 

The  principal  contention  of  the  plaintiff,  and  the  one  to 
which  the  court  will  address  itself  especially  (the  determina- 
tion of  which  will  be  conclusive  in  this  case)  is,  that  the 
assessor  uniformly  and  persistently,  intending  to  injure  and 
oppress  all  persons  holding  mortgages,  of  which  there  was  a 
large  class  in  King  County,  and  especially  this  plaintiff,  and 
intending  to  relieve  persons  owning  lands  and  other  property 
in  King  County,  outside  of  mortgages,  of  their  just  burden  in 
maintaining  the  public  revenue,  assessed  mortgages  which 
were  unaccompanied  by  any  other  evidence  of  their  indebted- 
ness at  their  par  value,  without  any  regard  to  the  valuation 
placed  by  him  upon  the  lands  mortgaged  to  secure  the  pay- 
ments of  said  demands,  while  he,  at  the  same  time,  refused  to 
assess  lands  in  said  King  County  at  more  than  one  fourth  their 
cash  value,  and  refused  to  assess  other  property  at  more  than 
from  one  fifth  to  one  fourth  of  its  cash  value;  and  alleges  the  fact 
to  be  that  he  assessed  plaintiff's  mortgage  at  thirty  thousand 
dollars,  while  he  assessed  the  identical  land  pledged  to  the 
payment  of  the  said  demand  of  thirty  thousand  dollars  at  only 
two  thousand  dollars,  notwithstanding  plaintiff's  said  mortgage 
was  not  accompanied  by  any  other  evidence  of  indebtedness; 
and  that  the  plaintiff's  remedy  upon  his  said  demand  will  be 
entirely  exhausted  by  a  foreclosure  of  said  mortgage  and  a 
sale  of  the  lands,  tenements,  and  hereditaments  pledged  to 
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him  therein;  and  that  the  action  of  the  assessor  in  such 
alleged  discrimination  was  indorsed  and  confirmed  by  the 
board  of  county  commissioners  of  said  King  County  while 
sitting  as  a  board  of  equalization;  which  said  action  of  the 
assessor  and  board  of  equalization,  plaintiff  claims,  was  in 
violation  of  section  1924  of  the  Revised  Statutes  of  the  United 
States,  which  declares  "  that  all  taxes  shall  be  equal  and  uni- 
form, and  no  distinctions  shall  be  made  in  the  assessments 
between  different  kinds  of  property,  but  the  assessment  shall 
be  according  to  the  value  of  the  property." 

No  doubt  the  essential  idea  of  the  statute  is,  that  each  per- 
son shall  pay  a  tax  in  proportion  to  the  value  of  his  property. 
And  the  fact  that  plaintiff's  property  is  admitted  to  be  assessed 
at  its  par  value  will  not  deprive  him  of  the  constitutional  guar- 
anty, if  by  the  undervaluation  of  other  property  he  is  compelled 
to  bear  more  than  his  just  proportion  of  the  burden  of  taxation. 

If  A  is  the  owner  of  property  of  the  value  of  one  thousand 
dollars  which  is  assessed  at  one  thousand  dollars,  and  B 
is  the  owner  of  property  worth  one  thousand  dollars  which  is 
assessed  at  five  hundred  dollars,  the  practical  result  to  A  is 
the  same  as  though  B's  property  had  been  assessed  at  its  value 
of  one  thousand  dollars,  and  his  property  at  an  overvaluation, 
or  at  two  thousand  dollars.  In  either  case  the  resulting  injury 
is  the  same;  he  has  been  subjected  to  double  the  burden  that  B 
has,  while  actually  possessing  the  same  amount  of  property. 
The  just  principle  of  taxation  is  equally  violated  in  both  cases; 
and  the  constitutional  mandate  that  "  all  taxes  shall  be  equal 
and  uniform,  and  that  the  assessment  shall  be  according  to 
the  value  of  the  property,"  is  equally  ignored.  And  when  such 
an  abuse  of  official  discretion  affects  a  large  class  of  individ- 
uals, it  will  be  subject  to  the  law's  revision.  In  view  of  the 
inconvenience  to  the  public  which  will  arise  from  any  derange- 
ment in  the  system  of  the  collection  of  taxes,  the  law  will  not 
regard  accidental  omissions  or  minor  mistakes.  Nor  will  courts 
of  equity  interfere  to  correct  errors  in  judgment  as  to  valua- 
tion, because,  as  has  been  well  said  by  Judge  Cooley,  "value 
Ib  matter  of  opinion,  and  when  the  law  has  provided  officers 
upon  whom  the  duty  is  imposed  to  make  the  valuation,  it  is 
the  opinion  of  those  officers  to  which  the  interests  of  the  par- 
ties are  referred."  But  according  to  the  same  learned  author, 
*'it  is  possible,  however,  that  there  may  be  circumstances  un- 
der which  the  action  of  the  officers  will  not  be  conclusive": 
Cooley  on  Taxation,  218.     And  one  of  those  circumstances  is 
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where  the  officer  refuses  to  exercise  his  judgment,  and  by  an 
arbitrary  and  capricious  exercise  of  official  authority  seeks 
fraudulently  to  defeat  the  law,  instead  of  enforcing  it.  In  such 
a  case  the  tax-payer  will  not  be  left  completely  at  the  mercy 
of  the  assessor. 

In  this  case,  if  the  averments  of  the  complaint  are  true,  and 
the  assessor  uniformly  taxed  mortgages  at  their  par  value, 
and  land  and  other  property  at  from  one  fourth  to  one  fifth  of 
its  cash  value,  and,  in  accordance  with  such  uniform  rule 
of  assessment  adopted  by  him,  assessed  the  plaintiflf's  mort- 
gage, which  was  unaccompanied  by  any  other  evidence  of  in- 
debtedness, at  thirty  thousand  dollars,  and  the  identical  land 
mortgaged  for  the  payment  of  the  said  thirty  thousand  dollars 
at  only  two  thousand  dollars,  the  conclusion  is  inevitable  that 
the  honest  judgment  of  the  officer  was  not  exercised,  and  that 
a  rule  or  system  of  valuation  was  adopted  by  the  assessor,  and 
confirmed  by  the  board  of  equalization,  which  was  designed  to 
discriminate  unfairly  against  one  class  of  tax-payers,  and  which 
was  in  plain  contravention  of  the  constitutional  law  which  pro- 
vides that  "  all  taxes  shall  be  uniform,  and  that  the  assessment 
shall  be  according  to  the  value  of  the  property."  The  princi- 
ples involved  in  this  case  were  passed  upon  by  the  supreme 
court  of  the  United  States  in  the  case  of  Cumminga  v.  Mer- 
chants' Nat  Bank,  101  U.  S.  153,  which  is  a  leading  case,  and 
must  be  regarded  as  settling  the  law  there  enunciated.  In 
that  case,  the  Merchants'  National  Bank  of  Toledo  filed  its  bill 
in  equity  to  enjoin  the  treasurer  from  collecting  a  tax  wrong- 
fully assessed  against  its  stockholders,  alleging  that  in  the 
valuation  of  said  shares  they  were  estimated  at  a  much  larger 
sum  in  proportion  to  their  real  value  than  other  property  in 
the  same  city,  county,  and  state.  It  is  true  that  this  decision 
was  rendered  under  a  statute  of  the  state  of  Ohio  providing  for 
such  a  manner  of  assessment  as  was  complained  of,  and  pro- 
viding expressly  for  an  injunction  against  the  collection  of  a 
tax  illegally  assessed.  But  as  expressive  of  the  opinion  of 
the  court,  in  rendering  its  decision,  it  says:  "  Independently  of 
this  statute,  however,  we  are  of  the  opinion  that  when  a  rule  or 
system  of  valuation  is  adopted  by  those  whose  duty  it  is  to 
make  the  assessment,  which  is  designed  to  operate  unequally 
and  to  violate  a  fundamental  principle  of  the  constitution 
and  when  this  rule  is  applied  not  solely  to  one  individual,  but 
to  a  large  class  of  individuals  or  corporations,  that  equity  may 
properly  interfere  to  restrain  the  operation  of  this  unconstitu- 
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tioual  exercise  of  power."  The  case  at  bar  is  a  stronger  one 
than  the  case  which  called  forth  that  opinion;  for  in  that  case 
no  actual  fraud  or  capriciousness  on  the  part  of  the  oflficers, 
or  intent  to  unjustly  discriminate,  was  claimed,  the  assessment 
being  made  under  the  provisions  of  a  statute  the  constitution- 
ality of  which  was  in  question.  And  Mr.  Chief  Justice  Waite, 
in  rendering  a  dissenting  opinion,  inferentially  aflfirms  the 
position  taken  by  us  when  he  says:  "The  valuation  as  finally 
fixed  by  the  proper  ofl&cers  or  equalizing  board,  under  the  law, 
is,  in  my  opinion,  conclusive  when  there  has  been  no  fraud,  as 
it  seems  to  me  this  case  comes  within  the  operation  of  this 
principle." 

In  State  Railroad  Tax  Cases,  92  U.  S.  575,  cited  by  both 
plaintiiff  and  defendant,  and  largely  relied  upon  by  defendant 
in  the  argument  of  this  case,  and  as  stated  by  counsel  for 
defendant  the  case  on  which  the  court  below  decided  this  case 
adversely  to  plaintiflF's  interest,  we  can  see  no  enunciation  of 
the  law  which  is  not  in  harmony  with  the  view  taken  by  plain- 
tiflF  in  this  case.  There  the  contention  of  the  plaintifiF  was,  that 
the  statute  of  Illinois,  and  the  rule  adopted  by  the  board  of 
equalization  under  the  statute,  was  not  in  conformity  with  the 
principles  of  uniform  taxation.  The  great  point  in  this  case, 
as  stated  by  the  attorney-general,  was  the  alleged  unconstitu- 
tionality of  the  act  creating  the  board  of  equalization,  and  it 
was  not  contended  that  the  action  of  the  board  was  not  in  ac- 
cordance with  the  statute.  Hence  there  was  eliminated  from 
this  case  any  question  of  fraud  by  the  oflficers  in  refusing  to 
exercise  their  discretion;  and  the  rule  prescribed  by  the  board 
in  this  case  was  for  the  very  purpose  of  ascertaining  the  fair 
cash  value  of  the  capital  stock  and  franchise  of  the  railroad 
companies.  If  there  was  an  error,  it  was  simply  an  error  of 
judgment;  in  fact,  it  can  be  readily  gathered  from  the  opinion 
of  the  court  that  it  did  not  think  there  had  been  even  an 
error  of  judgment,  either  by  the  board  of  equalization  or  the 
legislature.  Justice  Miller,  in  rendering  the  opinion  of  the 
court,  says:  ''The  statute  of  Illinois,  and  the  rule  adopted 
by  the  board  of  equalization,  under  the  power  conferred  by 
the  clause  we  have  just  recited  may  not  be  the  wisest  mode 
of  doing  complete  justice  in  this  difficult  matter;  but  we  con- 
fess we  had,  on  the  whole,  seen  no  scheme  which  is  better 
adapted  to  eflFect  the  purpose,  so  far  as  railroad  corporations 
are  concerned,  of  taxing  at  once  all  their  property,  and  of  mak- 
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ing  the  tax  just  and  equal  in  its  relation  to  other  taxable 
property." 

This  court  cannot  say  as  much  for  the  rule  adopted  by  the 
assessor  of  King  County.  On  the  other  hand,  it  would  be  hard 
to  conceive  of  a  rule  less  liable  to  make  the  taxation  of  mort- 
gages just  and  equal  in  its  relation  to  other  taxable  property. 
The  court,  in  the  case  above  cited,  further  says,  before  an  injunc- 
tion will  be  granted  to  restrain  the  collection  of  taxes,  that 
"  there  must  be  an  allegation  of  fraud;  that  it  creates  a  cloud 
upon  the  title;  that  there  is  an  apprehension  of  a  multiplicity  of 
suits,  or  some  cause  presenting  a  case  of  equity  jurisdiction  "; 
plainly  inferring  that  if  one  of  these  stated  cases  did  exist, 
that  the  case  would  be  brought  within  one  of  the  recognized 
rules  of  equity  jurisdiction.  It  also  states  the  doctrine  that 
no  injunction  can  be  granted  until  it  is  shown  that  all  the 
taxes  conceded  to  be  due,  and  which  the  court  can  see  ought 
to  be  paid,  have  been  paid.  The  complaint  in  this  case  shows 
that  such  an  amount  of  taxes  has  been  paid  and  tendered  by 
plaintiff. 

In  Weeks  v.  City  of  Milwaukee,  10  Wis.  242,  in  a  case  nearly 
parallel  with  this,  and  under  the  constitutional  provision  that 
*'  the  rate  of  taxes  shall  be  uniform,"  the  court  decided  that 
where  the  taxes  on  the  land  of  one  citizen  had  been  illegally 
increased  by  reason  of  the  illegal  exemptions  of  other  lands 
from  taxation,  an  injunction  will  be  granted  to  restrain  the 
sale  of  such  lands  for  the  payment  of  such  illegal  taxes.  In 
that  case,  the  complaint  showed  that  the  Newhall  House  and 
the  land  on  which  it  stood  had  been  purposely  exempted  from 
taxation,  and  as  plaintiff  alleged,  unjustly  increasing  his  pro- 
portion of  tax.  It  is  true  that  this  exemption  only  went  to 
city  taxes;  but  the  decision  was  based  on  the  broad  principle 
of  uniform  taxation,  and  of  the  rights  of  individuals  under 
that  constitutional  principle.  The  supreme  court  reversed  the 
order  of  the  lower  court  in  refusing  the  injunction,  and  Justice 
Paine,  in  rendering  the  opinion  of  the  court,  says:  "I  have  no 
doubt  this  exemption  originated  in  motives  of  generosity 
and  public  spirit.  And  perhaps  the  same  motives  should  in- 
duce the  tax-payers  of  the  city  to  submit  to  the  slight  increase 
of  the  tax  thereby  imposed  on  each,  without  questioning  its 
strict  legality.  But  they  cannot  be  compelled  to.  No  man  is 
obliged  to  be  more  generous  than  the  law  requires,  but  each 
may  stand  strictly  upon  his  legal  rights."  That  the  property 
in  the  above-cited  case  was  wholly  exempted   from  taxation, 
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and  the  property  in  the  case  at  bar  only  partially  exempted, 
makes  no  difference  in  principle;  it  is  only  a  difference  in  de- 
gree. Substantially  the  same  announcement  of  the  law  gov- 
erning such  cases  was  made  in  the  case  of  State  v.  Central 
Pacific  R.  R.  Co.y  7  Nev.  99.  It  was  urged  by  defendant  that 
the  taxation  in  other  counties  in  the  state  might  be  rendered 
ununiform  by  any  interference  with  the  value  of  plaintiff's 
property  as  fixed  by  the  assessor.  This  would  be  a  subject 
for  the  attention  of  a  board  of  equalization,  which  the  state 
has  a  right  to  provide  for  by  legislative  enactment,  and  which 
could  make  intercounty  laws  or  regulations  to  secure  uni- 
formity of  assessment  between  the  counties.  But  no  such 
officers  exist  in  this  state,  and  a  failure  of  the  state  to  provide 
for  such  a  tribunal  will  not  militate  against  the  rights  of  the 
individual  which  are  guaranteed  to  him  by  the  laws  of  the 
state  and  the  constitution  or  organic  act. 

We  think  the  uniform  ruling  of  the  higher  courts  has  been 
that  while  equity  will  not  interfere  to  correct  mere  mistakes 
or  inadvertences,  or  to  contravene  or  set  aside  the  judgments 
of  assessors  or  boards  of  equalization  in  relation  to  values,  it 
will  interfere  when  the  officers  fraudulently,  capriciously,  or 
tyrannically  refuse  to  exercise  their  judgment  by  adopting  a 
rule  or  system  of  valuation  designed  to  operate  unequally  and 
to  violate  a  fundamental  principle  of  the  constitution. 

We  believe  that  the  provisions  of  the  statute  in  relation  to 
the  manner  of  making  assessments  as  set  forth  in  section  2832 
of  the  code  are  mandatory,  and  must  be  observed  by  the  as- 
sessor. Applying  the  law  as  we  believe  it  to  be  to  the  facts 
in  this  case  as  shown  by  the  complaint,  which  is  the  only 
statement  of  facts  in  the  case,  we  are  of  the  opinion  that  plain- 
tiff was  entitled  to  the  remedy  prayed  for,  and  that  defend- 
ant's demurrer  should  have  been  overruled,  and  the  case  tried 
upon  the  allegations  of  the  complaint. 

The  judgment  of  the  court  below  is  reversed,  and  the  case 
remanded  for  further  proceedings  in  accordance  herewith. 

Fraud  —  Pleading.  —  In  pleading  fraud,  the  facta  constituting  the  fraud 
must  be  specifically  set  forth:  People  v.  Healy,  128  111.  9,  15  Am.  St  Rep. 
90,  and  note,  Bickle  v.  h-vine,  9  Mout.  251,  Conant  v.  National  Stale  Baiik, 
121  Ind.  324;  in  plain  and  concise  language:  Woodroo/v.  Howes,  88  Cal.  184. 
Where  the  petition  does  not  allege  fraud  and  specify  the  facts  which  consti- 
tute it,  no  relief  can  be  had  based  upon  fraud:  Soulhall  v.  Fai-ish,  85  Va.  403. 
A  plaintiff  l)y  abundant  allegations  cannot  enlarge  a  mere  breach  of  contract 
into  a  fraudulent  transaction  so  as  to  confer  jurisdiction  over  defendants 
apon  the  court  of  the  place  of  the  contract:  Barnes  v.  Mensing,  75  Tex.  200, 
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Taxation.  — Injunctiok,  when  mat  Isstte  to  Restrain  the  Collection 
OT  Taxes:  See  note  to  Williams  v.  County  Court,  53  Am.  Rep.  110-113;  not* 
to  Wfute  V.  Slender,  49  Am.  Rep.  287-289;  note  to  Holland  v.  Mayor^  69  Am. 
Dec  19S-205. 


Oregon  Railway  and  Navigation  Co.  v.  Smalley. 

[1  Washington,  206.] 
Constitutional  Law  —  Railroads  Killing  Stock  —  Fences  —  Dub  Pro- 
cess OF  Law.  —  In  the  absence  of  a  statute  making  it  the  duty  of  rail- 
road companies  to  fence  their  tracks,  a  statute  making  such  companies 
liable  for  live-stock  killed  by  them  on  their  unfenced  tracks,  without  re- 
gard to  their  own  negligence  or  the  possible  contributory  negligence  of 
the  owner  of  tha  stock,  is  unconstitutional  and  void,  as  imposing  a  pen- 
alty without  a  wrong,  and  taking  property  without  due  process  of  law. 

W.  W.  Cotton^  for  the  appellant. 

Stiles,  J.  This  was  an  action  against  a  railroad  company 
for  the  value  of  a  colt  killed  by  a  train  of  the  company,  and 
for  injuries  to  another  colt  by  the  same  train. 

The  complaint  alleged  facts  which,  if  proven,  would  have 
been  sufficient  to  warrant  a  recovery  at  common  law,  and  the 
answer  put  in  issue  all  its  material  allegations.  At  the 
trial,  however,  both  the  plaintiff  and  the  court  appear  to  have 
regarded  it  as  a  case  prosecuted  under  the  act  of  November 
28,  1883.  Accordingly,  the  testimony  of  the  plaintiff  was 
limited  to  the  facts  of  ownership,  the  killing  and  maiming, 
the  want  of  a  fence  along  the  track,  and  the  value  and  dam- 
age. The  defendant  offered  to  show  that  its  train  was 
managed  without  fault,  and  that  the  plaintiff's  negligence 
contributed  to  the  accident;  but  the  court  rejected  the  evi- 
dence as  being  irrelevant  and  immaterial,  and  this  ruling  was 
excepted  to. 

It  did  appear,  however,  that  the  animals  had  strayed  into 
a  fenced  field,  not  the  property  of  their  owner,  and  that  from 
that  field,  which  extended  to  the  railroad  track,  they  had 
gone  upon  the  track  at  the  point  where  they  were  struck  by 
the  train. 

The  defendant  requested  a  number  of  instructions  to  the 
jury  which  would  have  been  applicable  in  the  absence  of  any 
statute,  but  the  court  refused  to  give  them,  and  did  give  the 
following:  "  Railroad  companies  owning  or  operating  lines  of 
railway  within  this  territory  are  liable  for  the  value  of  all  live- 
stock killed  or  maimed  by  their  passing  trains,  where  their 
roads  are  not  fenced." 
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Exceptions  were  .taken  to  the  refusal  to  give  the  instructions 
asked,  and  to  the  giving  of  the  instruction  noted  above.  Error 
is  assigned  upon  all  the  exceptions. 

This  case  brings  this  court  squarely  to  a  review  of  the  act 
of  1883,  commonly  known  as  the  "  fence  law,"  and  of  the 
case  of  Dacres  v.  Oregon  R^y  <&  Nav.  Co.,  1  Wash.  Ter.  525.  The 
court  in  that  case,  and  the  parties  there  and  here,  decided  and 
admitted  that  sections  2,  3,  4,  5,  6,  and  7  of  the  act  were  un- 
constitutional, because  they  deny  the  right  of  trial  by  jury; 
but  in  response  to  its  own  question,  "  Is  the  whole  act  void  by 
reason  of  the  unconstitutionality  of  the  sections  named?"  the 
court  answered  in  the  negative,  and  upheld  the  first  and  eighth 
sections  as  valid  and  binding  law,  "being  complete  in  itself, 
and  capable  of  being  executed  in  accordance  with  the  appar- 
ent legislative  intent,  wholly  independent  of  that  which  was 
rejected,"  as  the  court  said.  The  ruling  was  based  upon  the 
general  principle  as  stated  by  Judge  Cooley's  Constitutional 
Limitations,  5th  ed.,  212,  thus:  "  Where,  therefore,  a  part  of  a 
statute  is  unconstitutional,  that  fact  does  not  authorize  courts 
to  declare  the  remainder  void  also,  unless  all  the  provisions 
are  connected  in  subject-matter,  depending  on  each  other,  op- 
erating together  for  the  same  purpose,  or  otherwise  so  con- 
nected together  in  meaning  that  it  cannot  be  presumed  the 

legislature  would  have  passed  the  one  without  the  other 

If  when  the  unconstitutional  portion  is  stricken  out,  that 
which  remains  is  complete  in  itself,  and  capable  of  being  exe- 
cuted in  accordance  with  the  legislative  intent,  wholly  inde- 
pendent of  that  which  was  rejected,  it  must  be  sustained." 

The  act  in  question,  as  it  is  left,  including  its  title,  is  as 
follows:  — 

"An  act  to  secure  to  the  owners  of  live-stock  payment  of  the 
full  value  of  all  animals  killed  or  maimed  by  railroad  trains. 
Be  it  enacted,  etc. 

"  Sec.  1.  That  all  railroad  companies  owning  or  operating 
lines  of  railway  within  the  territory  of  Washington  shall  be 
liable  to  the  owners  of  all  live-stock  for  the  full  value  of  all 
sach  live-stock  killed  or  maimed  by  their  passing  trains." 

"  Sec.  8.  No  railroad  company  shall  be  liable  for  stock 
killed  upon  their  roads,  when  the  same  is  fenced  by  such 
company  with  a  good  and  lawful  fence." 

Construing  the  act,  the  court  held  that  its  general  object 
was  to  enlarge  and  extend  the  rights  of  owners  of  live-stock 
as  against  railroad  companies,  so  long  as  the  railways  are  not 
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properly  fenced,  and  its  final  construction  of  the  two  sectionB 
retained  was  as  follows:  "  Where  an  animal,  being  lawfully 
upon  adjoining  land,  thence  escapes  upon  a  railway  track  at 
a  place  which  is  not  fenced,  but  which  the  company  may 
properly  and  lawfully  fence,  and  the  animal  is  killed  by  a 
passing  train,  the  company  is  liable  for  the  value  of  the  ani- 
mal if  killed;  and  if  injured,  but  not  killed,  for  the  amount  of 

damages  caused  by  the  injury It  is  evident,  upon  the 

face  of  this  statute,  that  the  legislature  intended  to  make  tho 
neglect  or  failure  of  railway  companies  to  fence  their  railways 
evidence  of  negligence.  This  is  made  clear  by  section  8,  which 
exempts  companies  from  liability  for  the  killing  of  live-stock, 
where  the  railways  are  properly  fenced." 

Viewing  this  act  in  the  light  of  its  title  alone,  we  should  be 
inclined  to  agree  with  that  court  as  to  the  general  object  sought 
by  the  legislature.  But  that  by  its  terms  it  was  a  reasonable 
statute,  or  one  such  as  has  been  commended  by  courts  in  the 
cases  cited,  or  that  its  provisions  could  be  toned  down  and 
softened  by  the  construction  put  upon  them  so  as  to  make  it 
a  reasonable  statute,  we  are  unable  to  discover,  even  after  a 
careful  study  of  the  decision  quoted. 

The  liability  of  a  railroad  company  for  injuries  to  live-stock 
is  based  upon  a  supposed  negligence  in  the  performance  of 
some  duty  imposed  under  the  general  rules  of  law  or  a  statute; 
but  to  fence  its  track  is  not  the  duty  of  a  railroad  company 
under  any  law  of  Washington,  either  written  or  unwritten, 
not  excepting  the  act  in  question.  Therefore,  without  this 
statute,  the  usual  rules  as  to  negligence  and  the  burden  of 
proof  would  apply  in  these  stock-killing  cases,  and  the  plain- 
tiff would  be  answerable  for  contributory  negligence.  By  this 
act,  however,  without  imposing  upon  a  railroad  company  the 
duty  of  fencing  at  any  place  where  a  fence  would  be  reason- 
able, a  conclusive  presumption  of  negligence  on  its  part  is 
enacted,  and  its  absolute  liability  fixed  without  regard  to 
the  possible  contributory  negligence  of  the  owner.  Nor  is 
any  distinction  made  in  cases  where  no  lawful  fence  could 
be  erected,  as  at  street  or  highway  crossings,  or  in  towns; 
BO  that  were  a  case  presented  where  the  owners  of  animals 
hitched  to  a  vehicle,  with  gross  negligence  drove  them  along 
a  highway  in  front  of  a  passing  train,  and  both  owner  and 
animals  were  injured,  while  the  owner  could  recover  nothitig 
for  his  own  injury,  he  could  have  the  value  of  his  live-stock 

from  the  owner  or  operator  of  the  train. 
Am.  St.  Kkp.,  Vol.  XXII. —10 
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Liability  of  this  kind  is  to  be  imposed  upon  him  who  ia 
'found  at  fault,  and  the  injured  party  not  being  himself  in  the 
wrong;  but  here  is  a  statute  which  imposes  a  penalty  for 
no  fault,  which  is  a  taking  of  property  without  due  process  of 
law,  which  is  forbidden  by  the  constitution.  Nor  are  we 
able  to  see  in  section  8  anything  to  relieve  section  1  of  these 
objections.  Under  it,  railroad  companies  may  fence,  or  not, 
as  they  please;  but  if  they  do  fence,  they  may  escape  every 
reasonable  liability,  to  the  great  wrong  of  owners  of  stock, 
through  whose  herds,  accidentally  strayed  upon  their  tracks, 
their  engineers  may  wantonly  drive  locomotives,  killing  and 
■maiming  helpless  beasts,  without  fear  of  consequences. 

A  late  and  well-considered  case  upon  this  subject,  growing 
"Out  of  a  statute  similar  to  section  1,  is  that  of  Bielenberg  v. 
■Montana  Union  R'y  Co.y  8  Mont.  271.  In  many  states  there 
are  statutes  which  make  it  the  duty  of  railroad  companies  to 
■fence  their  tracks  at  reasonable  places;  and  when  animals  are 
killed  where  there  ought  to  have  been  a  fence,  but  where  none 
had  been  erected,  the  absence  of  the  fence  is  made  conclusive 
presumption  of  negligence  in  some  cases,  and  of  liability  in 
others;  and  these  statutes  have  been  upheld.  But  until  the 
duty  of  fencing  is  imposed,  no  such  penalty  can  be  attached 
ito  an  omission  to  fence. 

Again,  it  will  be  noted  that  in  Judge  Cooley's  rule  as  to 
liolding  part  of  an  act  constitutional,  although  another  part 
be  held  unconstitutional,  it  is  laid  down  as  requisite  that  the 
part  upheld  must  be  "  capable  of  being  executed  in  accord- 
ance with  the  apparent  legislative  intent,  wholly  independent 
of  that  which  was  rejected."  And  the  court  in  Dacres  v.  Oregon 
jR'y  &  Nav.  Co.,  1  Wash.  Ter.  525,  held  section  1  to  meet  the 
requirement.  But  let  us  examine.  It  is  true,  it  would  be  a 
very  simple  thing  for  courts  to  enforce  the  provisions  of  sec- 
itions  1  and  8  if  they  had  been  enacted  alone.  But  leaving 
out  all  question  of  the  right  of  trial  by  jury  upon  which  the 
court  in  the  former  case  held  sections  2  to  7  to  be  unconsti- 
tutional, and  suppose  there  were  no  such  possible  objection, 
what  is  it  that  the  legislature  intended  and  provided  that 
the  owner  might  recover?  and  when  can  the  action  be  com- 
jmenced?  By  section  4,  notice  of  the  killing  must  be  given  to 
•'the  superintendent,  local  business  manager,  or  agent  of  the 
•  railroad  company  by  the  owner;  the  notice  must  be  in  writing 
iand  contain  the  date  and  place  of  the  killing,  with  the  num« 
Iber  and  kind  of  the  animals;  and  by  section  3,  ten  days  were 
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allowed  the  company  to  appoint  an  appraiser.  Both  parties 
were  bound  by  the  appraisement,  and  no  suit  could  be  brought 
until  at  least  ten  days  after  the  notice  of  the  killing  given  in 
writing  to  the  defendant,  through  some  one  of  its  responsible 
agents.  Presumably,  the  appraisers  chosen  would  have  been 
more  or  less  experts  in  valuing  stock,  and  their  judgment 
more  satisfactory  than  the  verdict  of  a  jury.  Who  can  say 
with  certainty  that  the  legislature  did  not  intend,  in  view  of 
the  severe  rule  adopted-  against  the  railroad  companies  as  to 
their  liability,  that  they  should,  before  being  put  to  the  cost  of 
a  suit,  have  the  time  and  notice  required  as  substantial  rights, 
and  that  both  parties  should  have  the  advantage  of  expert 
opinion  as  to  the  value  directly  employed  in  fixing  the  amount 
to  be  paid,  rather  than  as  mere  evidence  before  a  jury?  These 
advantages  are  totally  lost  with  the  obnoxious  sections  out, 
but  we  regard  them  as  having  been  materially  within  the 
legislative  intent  in  enacting  the  law.  And  further,  although 
section  1  provides  that  companies  shall  be  liable  for  "  the  full 
value,"  it  seems  clear  to  us  that  to  ascertain  for  what  they  are, 
after  all,  really  liable,  section  1  must  be  read  with  section  5, 
where  the  provision  is,  that  after  the  appraisement  "the 
amount  of  such  assessment  shall  thereupon  become  due  and 
payable,  with  interest  from  date  of  said  assessment,  at  the 
rate  of  one  per  cent  per  month,  and  such  amount,  together 
with  interest  and  costs,  including  attorney's  fees,  now  allowed 
as  costs  in  the  district  court,  may  be  recovered  by  suit  in  any 
court  having  jurisdiction  thereof."  That  is,  the  suit  of  the 
owner,  instead  of  being  in  trespass  for  the  injury  to  his  chattel, 
would  be  in  assumpsit  upon  the  award  of  the  appraisers;  the 
actual  value  of  the  chattel  would  be  immaterial,  and  need  not 
be  pleaded  or  proved;  and  the  very  fact  of  the  killing  need 
be  pleaded  only  as  a  matter  of  inducement  for  the  award 
sued  on.  Was  it  the  intention  of  the  legislature  that,  in- 
fitead  of  the  cause  of  action  provided  for  in  section  5,  com- 
panies should  be  compelled  to  respond  to,  or  owners  should 
be  required  to  plead,  some  entirely  different  cause  of  ac- 
tion? or  that  both  should  produce  their  proofs  as  to  value 
in  a  different  form  from  that  provided  in  the  act?  On  the 
contrary,  it  seems  to  us  that  the  clear  intention  of  the  legis- 
lature was  to  give  to  both  parties  all  the  privileges  above 
mentioned  as  a  substantive  part  of  the  right  in  the  one  and 
the  liability  in  the  other,  and  that  therefore  section  1  is  not 
"  capable  of  being  executed  in  accordance  with  the  apparent 


148  Hickman  v.  Hickman.  [Wash. 

legislative  intent,  wholly  independent  of  that  which  was  re- 
jected," and  must  fall  with  the  other  unconstitutional  sec- 
tions. 

We  sustained  sections  1  and  8  in  the  case  of  Oregon  R'y  dc 
Nav.  Co.  V.  Dacres,  1  Wash.  195,  decided  at  this  term,  but  solely 
upon  the  ground  that  the  decision  of  the  court  in  the  same 
case  in  1889  constituted  the  law  of  the  case  upon  the  new 
trial. 

The  judgment  of  the  court  below  is  reversed,  and  a  new 
trial  granted.  

Railroad  Companies,  Duty  or,  to  Animam  upon  the  Track.  — In  the 
absence  of  negligence  upon  the  part  of  a  railroad  company,  it  ia  not  liable  for 
stock  killed  or  injured  upon  the  track  at  a  place  not  required  by  law  to  be 
fenced:  Note  to  Memphis  etc.  R.  R.  Co.  v.  Kerr,  20  Am.  St.  Rep.  161,  162; 
Railway  Co.  v.  Wood,  47  Ohio  St.  431;  Chicago  etc.  R'y  Co.  v.  Hogan,  27  Neb. 
802;  Niemann  v.  Michigan  C.  R'y  Co.,  80  Mich.  197;  Pennsylvania  Co.  v. 
Mitchell,  124  Ind.  473.  Nor  is  the  railroad  company  liable  for  the  killing  of 
an  animal  driven  into  a  fenced  right  of  way  by  its  owner,  and  negligently 
allowed  to  escape  onto  the  track:  Dolan  v.  Newburgh  etc.  R.  R.  Co.,  120  N.  Y. 
671.  But  failing  to  inclose  its  track  by  a  fence  as  required  by  law,  the  com- 
pany must  pay  damages  for  trespassing  animals  killed  by  it:  Louisville  etc.  R'y 
Co.  V.  Powers,  119  Ind.  169;  Anderson  v.  Stewart,  76  Wis,  43;  Moser  v.  St.  Paul 
etc.  R.  R.  Co.,  42  Minn.  480;  Sullivan  v.  Oregon  etc.  Nav.  Co.,  19  Or.  319;  Van 
Slyke  V.  Chicago  etc.  R'y  Co.,  80  Iowa,  621;  Gulf  etc.  R'y  Co.  v.  Hudson,  77 
Tex.  494;  Talbot  v.  Railway  Co.,  82  Mich.  67;  Eaton  v.  Oregon  etc.  Nav.  Co., 
19  Or.  371. 

Railroad  Companies — Statutes — Negligence. — Statutes  are  nncon- 
■titutional  which  attempt  to  declare  railroad  companies  liable  for  every 
injury  inflicted  by  their  trains,  without  reference  to  whether  they  were  negli- 
gent or  not:  New  Orleans  etc.  R.  R,  Co.  v.  Bourgeois,  66  Miu.  3;  14  Am.  St. 
Bep.  534. 


HiOKMAN  V.  Hickman. 

[1  Washington,  267.] 

DrvoRCB  —  Chronio  Dementia  as  Ground  for.  — A  statute  making  ehronio 
mania  or  dementia,  existing  for  ten  years  or  more,  one  of  the  grounds 
upon  which  divorces  may  be  granted  is  constitutional. 

Divorce  —  Power  of  Legislature  to  Provide  Grounds  for. — The  legis- 
lature  may  authorize  the  granting  of  divorces  by  the  courts  for  any 
causes  deemed  by  it  sufiScient,  though  due  to  the  misfortune  of  the  de> 
fendant. 

Hays  and  Plumley,  for  the  appellant. 

Scott,  J.     Appellant  brought  this  suit  in  the  superior  court 
of  JefiFerson  County  to  obtain  a  divorce,  upon  the  ground  of  in- 
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curable  chronic  mania  or  dementia  of  the  defendant,  existing 
for  more  than  ten  years  prior  to  the  commencement  of  the 
action.  The  defendant,  by  her  guardian  ad  litems  interposed 
a  general  demurrer  to  the  complaint. 

The  sole  question  presented  to  us  in  the  case  is  as  to  the 
validity  of  the  act  of  the  territorial  legislature,  approved  De- 
cember 22,  1885,  making  such  incurable  chronic  mania  or 
dementia  one  of  the  grounds  upon  which  divorces  might  be 
granted,  where  the  affliction  had  existed  for  ten  years  or 
more.  The  judge  of  the  superior  court  before  whom  the  cause 
was  tried  held  that  the  act  was  contrary  to  public  policy,  and 
was  therefore  unconstitutional.  No  other  objection  was 
urged  here,  nor  is  there  any  apparent  defect  in  the  act;  how- 
ever it  may  be  regarded  as  a  measure  of  public  policy,  the 
power  of  our  territorial  legislature,  under  the  organic  act,  ex- 
tended to  all  rightful  subjects  of  legislation.  The  reasons  for 
which  divorces  might  be  granted  have  always  been  recognized 
as  one  of  them,  under  our  system  of  government.  In  fact,  our 
territorial  supreme  court  held  that  the  legislature  could  itself 
grant  a  divorce  by  a  special  act:  Maynard  v.  Valentine,  2  Wash. 
Ter.  3;  and  this  was  subsequently  affirmed  by  the  supreme 
court  of  the  United  States:  Maynard  v.  Hill,  125  U.  S.  190. 
It  follows  that  the  legislature  could  authorize  the  granting  of 
divorces  by  the  courts  for  any  causes  that  the  legislature 
deemed  sufficient;  and  whether  the  same  should  be  due  to 
misfortune  or  misbehavior  could  not  affect  the  validity  of 
such  laws. 

The  judgment  of  the  lower  court  is  reversed. 


Marriage  and  Divorce.  —  [nsanitt  as  a  Ground  of  Divorce:  See  Leioia 
V.  Lewis,  44  Minn.  124;  20  Am.  St.  Rep.  559,  and  note  561,  562. 

Marriage  and  Divorce.  —  Constitutionalitt  oy  Statutes  Granting 
DrvoRCKS:  See  note  to  Gaines  v.  Gaines,  48  Am.  Dec.  437-439. 
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Stewart  v.  Lohb. 

[1  Washington,  84L] 
Pbobati   Court  —  Jurisdiction  to   Try  Title. — The  probate  eonrt  ia 

withoat  jurisdiction  to  try  the  title  to  property  u  between  the  repre- 

Mntatire  of  an  estate  and  the  husband  of  the  deceased  party  claiming 

adversely  thereto. 
Pbobatb  Court  —  Jurisdiction  — Appeal.  — When  the  probate  court  has 

no  jurisdiction  of  the  subject-matter  of  an  action,  the  higher  courts 

can  get  no  jurisdiction  on  appeal. 
Pbactiob  —  Reversal  o»  Void  Judgment. — On  motion  to  dismiss  an  ap- 

peal  from  a  judgment,  void  for  want  of  jurisdiction,  the  supreme  court 

may  order  the  judgment  of  the  lower  court  reversed  for  the  purpose  of 

clearing  the  record. 

J.  S.  Stewart  filed  his  homestead  claim  upon  the  land  in 
dispute  on  January  6, 1880.  He  was  unmarried  at  that  time, 
and  continued  to  live  on  and  improve  the  land  until  he  ob- 
tained a  patent  therefor,  on  October  14,  1887,  and  thereafter 
until  and  after  the  death  of  his  wife,  to  whom  he  was  married 
February  19,  1883.  The  wife  died  April  8,  1888,  and  her 
executor  included  the  land  in  dispute  in  his  inventory,  filed 
June  2,  1888,  and  appraised  at  five  hundred  dollars.  On 
April  26,  1889,  Stewart  moved  to  strike  the  land  from  the  in- 
ventory on  the  ground  that  it  was  community  property.  The 
motion  was  granted,  and  on  appeal  by  J.  T.  Lohr  as  the  son 
and  heir  of  the  deceased,  it  was  decided  that  the  land  was 
community  property,  but  that  the  improvements  made  to  the 
date  of  the  marriage  were  the  separate  property  of  Stewart, 
and  that  he  was  entitled  to  a  lien  on  half  of  the  land  assigned 
to  the  heirs,  to  the  extent  of  four  hundred  dollars.  From  this 
decree  an  appeal  was  taken. 

McBride,  Preston^  Carr,  and  Preston,  and  W.  S.  Bush^  for  the 
appellant. 

Ronald  and  Piles,  for  the  appellee. 

HoYT,  J.  Upon  the  motion  to  dismiss  the  appeal  in  this 
cause,  it  was  made  to  appear  to  this  court  that  the  action  was 
instituted  in  the  probate  court,  and  was  there  a  contest  be- 
tween the  executor  of  an  estate  and  one  claiming  adversely 
as  to  whether  or  not  certain  real  estate  should  be  included 
in  the  inventory  of  the  property  of  said  estate.  When  this 
fact  appeared,  suggestion  was  made  to  counsel  that  the  ques- 
tion of  the  jurisdiction  of  the  probate  court  to  hear  and  de- 
termine such  a  controversy  was  the  material  inquiry  which 
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the  court  would  enter  upon  in  deciding  the  motion  to  dismiss; 
and  upon  such  suggestion,  argument  was  had  and  authorities, 
cited,  and  we  shall  therefore  examine  the  question. 

It  is  conceded  that  if  the  probate  court  had  no  authority  to 
institute  the  action,  by  reason  of  want  of  jurisdiction  of  the 
subject-matter,  then  the  superior  court  and  this  court  could 
get  no  jurisdiction  by  way  of  appeal  therefrom.  That  the  pro- 
bate court  is  without  jurisdiction  to  try  the  title  to  property 
as  between  the  representatives  of  an  estate  and  stranger* 
thereto  is  too  well  established  by  the  authorities  to  require 
argument:  See  Schouler  on  Executors  and  Administrators^ 
sec.  236;  Lynch  v.  Divan,  66  Wis.  490;  Budd  v.  Hiler,  27 
N.  J.  L.  43;  Snodgrass  v.  Andrews,  30  Miss.  472;  64  Am.  Dec. 
169;  Theller  v.  Such,  57  Cal.  447. 

In  the  case  at  bar,  the  person  claiming  adversely  to  the  es- 
tate was  the  husband  of  the  deceased  party,  and  it  appears 
that  this  fact  was  thought  to  affect  the  question.  We,  however, 
do  not  think  so.  For  while  it  is  true  that  the  probate  court 
has  jurisdiction  to  determine  the  claims  to  property  as  between 
those  interested  in  the  estate,  this  authority  only  goes  to  the 
extent  of  determining  their  relative  interests  as  derived  from 
the  estate,  and  not  to  an  interest  claimed  adversely  thereto. 
In  the  case  before  us,  the  husband,  though  interested  in  the- 
estate  of  his  deceased  wife,  was,  so  far  as  the  claim  he  was  at- 
tempting to  assert,  an  entire  stranger  thereto:  See  Budd  v. 
Hiler,  27  N.  J.  L.  43,  above  cited.  The  probate  court  had  no 
jurisdiction  of  the  subject-matter  of  the  action,  from  which  it 
follows  that  the  higher  courts  could  get  no  jurisdiction  oa 
appeal. 

It  only  remains  to  determine  the  character  of  the  order  to 
be  entered.  In  the  appellate  courts  of  some  of  the  states  it  i» 
the  practice,  in  cases  like  this,  to  simply  dismiss  the  appeal 
and  leave  the  judgment  of  the  court  below  to  stand  in  form  a» 
a  judgment  in  force.  These  say  that  as  the  judgments  are 
upon  their  face  absolutely  void,  they  will  not  take  jurisdictiont 
even  to  reverse  them.  Other  appellate  courts,  however,  take 
the  ground  that  as  they  have  the  power  to  clear  their  own  rec- 
ords of  objectionable  entries,  even  though  as  standing  thereon 
they  are  absolutely  void,  they  have  like  power  to  set  aside  like 
void  entries  in  the  inferior  courts  when  the  form  of  removing 
such  void  entries  to  such  appellate  courts  has  been  complied 
with.  We  think  the  latter  practice  the  better  one:  See  Lynch 
V.  Divan,  66  Wis.  490,  above  cited.     A  judgment,  unreversed^ 
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though  void  upon  its  face,  may  seriously  embarrass  the  person 
against  whom  it  is  in  form  rendered,  though  it  can,  of  course, 
be  of  no  benefit  to  the  person  who  has  secured  it.  This  being 
80,  such  judgment  should  not  be  allowed  to  stand. 

The  appeal  in  this  case  must  be  dismissed,  and  the  judg- 
ments in  the  superior  court  and  in  the  probate  court  reversed; 
and  such  probate  court  must  proceed  in  the  administration  of 
the  estate  in  question  in  accordance  with  law.  The  appellant 
will  recover  costs  of  this  court,  and  the  appellee  the  costs  in 
the  superior  court.  

Pbobatb  Courts  havb  no  Jurisdiction  to  Decide  upon  thb  Valid- 
TTT  ov  Titles,  but  when  discharging  the  duty  imposed  upon  them  by  statute, 
they  have  the  power,  incidentally,  to  try  titles:  Mc  Willie  v.  Van  Vacter,  36 
Miss.  428;  72  Am.  Dec.  127. 

Affbal  —  Jurisdiction.  —  The  court  to  which  an  appeal  ia  taken  cannot 
take  cognizance  of  the  subject-matter  if  the  court  whence  the  appeal  was 
taken  had  no  power  over  it:  Moore  v.  Hilkbrant,  14  Tex.  312;  65  Am.  Dec. 
118,  and  note. 


McCarty  V.  State. 

[I  Washington,  377.] 

Constitutional  Law  —  Crimb  Committed  Prior  to  Admission  of  State 
—  Prosecution  by  Information. — A  party  charged  with  grand  lar- 
ceny, committed  prior  to  the  admission  of  a  state  into  the  Union,  is  en- 
titled to  the  United  States  constitutional  guaranty  of  presentment  by 
indictment  by  a  grand  jury,  and  cannot  be  prosecuted  therefor  under  an 
information  authorized  by  the  state  constitution  and  statutes. 

Criminal  Law  —  Larcent  —  Sufficiency  of  Information.  —  An  indict- 
ment or  information  charging  grand  larceny,  in  taking  "ninety-three 
railroad  tickets, "  of  an  aggregate  value,  without  alleging  the  value  of 
each  ticket  taken,  or  that  they  were  stamped,  dated,  signed,  and  genu- 
ine, is  insufficient,  &&  not  stating  facts  sutficieut  to  constitute  the  crime. 

Town  and  Likens^  for  the  appellant. 

W.  H.  Snell,  prosecuting  attorney,  Charles  Bedford,  and  0. 
E.  Claypool,  for  the  state. 

Dunbar,  J.  This  is  a  proceeding  by  information,  on  a 
charge  of  grand  larceny,  for  the  stealing  of  ninety-three  al- 
leged railroad  passenger  tickets.  The  information  alleged 
that  "  the  said  J.  C.  McCarty,  on  the  fifteenth  day  of  October, 
eighteen  hundred  and  eighty-nine  (1889),  at  the  county  of 
Pierce,  and  state  of  Washington,  and  within  three  years  prior 
to  the  filing  of  this  information,  ninety-three  railroad  passen- 
ger tickets,  of  the  aggregate  value  of  one  hundred  and  twentjf 
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dollars,  of  the  chattels  and  property  of  the  Northern  Pacific 
Railroad  Company,  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  New  York,  and  doing  business 
in  the  state  of  Washington  under  and  by  virtue  of  the  laws 
of  said  state  of  Washington,  a  more  particular  description  of 
which  said  railroad  passenger  tickets  is  to  the  said  prosecuting 
attorney  unknown,  feloniously  did  steal,  take,  and  carry  away, 
contrary  to  the  form  of  the  statute,"  etc.  To  this  information 
the  defendant  interposed  a  demurrer,  that  the  information  did 
not  state  facts  sufficient  to  constitute  any  offense,  and  that  there 
was  no  authority  for  proceeding  by  information. 

This  crime  is  alleged  in  the  information  to  have  been  com- 
mitted on  the  fifteenth  day  of  October,  1889.  Article  1,  sec- 
tion 25,  of  the  constitution  of  the  state  of  Washington  provides 
for  proceedings  by  information.  The  act  of  the  legislature 
authorizing  proceedings  by  information  was  passed  January 
29,  1890.  The  constitution,  by  act  of  Congress,  as  well  as  by 
its  own  terms,  did  not  become  operative  until  the  Presidentiar 
proclamation,  which  was  not  made  until  November  11,  1889, 
80  that  the  date  of  the  alleged  commission  of  the  crime  ante- 
dates not  only  the  enactment  of  the  legislature,  but  also  the 
vivifying  of  the  constitution  by  the  Presidential  proclamation. 
The  defendant  would  have  been  entitled  to  the  United  States 
constitutional  guaranty  of  presentment  by  a  grand  jury  on 
the  fifteenth  day  of  October,  1889.  Having  the  right  at  that 
time,  it  could  not  be  taken  from  him  by  any  retroactive  enact- 
ment of  the  state,  even  had  it  been  the  intention  of  the  legis- 
lature to  make  the  act  retroactive  in  its  operations.  When  a 
statute  requiring  an  indictment  is  repealed,  an  information 
will  not  lie  for  an  offense  committed  before  the  repeal:  People 
V.  Tisdale,  57  Cal.  104;  Bishop  on  Statutory  Crimes,  194,  As 
tersely  stated  by  Mr.  Bishop:  "The  rule  for  the  construction 
of  penal  statutes  is,  that  they  are  to  reach  no  further  than 
their  words;  no  person  can  be  made  subject  to  them  by  impli- 
cation, and  all  doubts  concerning  their  interpretation  are  to 
preponderate  in  favor  of  the  accused."  The  effect  of  the  adop- 
tion of  the  constitution,  or  admission  into  the  Union  of  states 
under  that  constitution,  and  the  legislative  enactment  of  Jan- 
uary 29,  1890,  was  to  repeal  the  law  which  guaranteed  prose- 
cution for  criminal  offenses  exclusively  by  indictment.  The 
right  to  be  presented  by  a  grand  jury  is  not  a  mere  change  in 
the  proceedings  of  the  court  which  does  not  affect  the  sub- 
stantial rights  of  the  accused,  and  to  which  he  cannot  object; 
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it  is  a  constitutional  guaranty  which  rests  upon  a  basis  more 
secure  than  acts  of  the  legislature,  which  relate  to  mere  mat- 
ters of  procedure.  We  do  not  think  the  defendant  can  be  held 
to  answer  this  charge,  unless  on  presentment  of  a  grand  jury. 

We  are  also  of  the  opinion  that  the  information  failed  to 
state  facts  sufficient  to  constitute  the  crime  of  larceny.  It  is 
not  sufficient  to  charge  the  taking  of  "ninety-three  railroad 
tickets,"  of  an  aggregate  value.  Especially  is  this  true  when 
the  degree  of  crime  and  the  degree  of  punishment  is  deter- 
mined by  the  value  of  the  property  stolen.  In  this  instance, 
if  the  proof  should  show  that  only  a  portion  of  the  number  of 
tickets  alleged  to  have  have  been  stolen  were  actually  stolen, 
it  would  be  impossible  for  the  court  or  jury  to  determine  what 
degree  of  larceny  the  defendant  was  guilty  of.  The  value 
of  each  ticket  should  have  been  alleged,  and  the  information 
should  have  shown  that  they  were  genuine,  effective,  railroad 
tickets,  as  an  unstamped,  undated,  and  unsigned  railroad 
ticket  is  not  the  subject  of  larceny:  1  Wharton's  Crim.  Law, 
sec.  879;  People  v.  Loomis,  4  Denio,  3S0.  Without  these  quali- 
fications, the  so-called  railroad  tickets  had  no  more  value  than 
the  intrinsic  value  of  the  paper  on  which  they  are  printed, 
with  the  cost  of  preparing  them.  As  this  information  did  not 
charge  the  value  of  the  paper,  it  could  not  be  proven. 

It  follows  that  the  judgment  must  be  reversed,  and  the  case 
remanded  to  the  lower  court,  with  instructions  to  sustain  the 
demurrer.     And  it  is  so  ordered. 

ON   PETITION   FOR    REHEARING. 

Dunbar,  J.  The  petition  for  rehearing  in  this  case  is  not 
allowed;  but  the  court  desires  to  say  that  in  view  of  the  pub- 
lic importance  of  some  of  the  questions  raised,  and  in  view  of 
the  fact  that  the  case  was  submitted  without  oral  argument 
on  the  part  of  the  state,  that  in  cases  arising  hereafter  it  will 
not  be  bound  by  the  opinion  rendered  in  this  case  on  the  con- 
stitutional questions  involved. 


Larcbnt  —  Indictment  —  Description  of  Stolen  Property.  —  An  in- 
dictment for  larceny  must  always  sufficiently  describe  the  property  alleged 
to  have  been  stolen,  so  that  there  may  be  no  doubt  of  its  identity:  Olover  v. 
State,  22  Fla.  493.  Where,  under  the  statute,  there  are  several  ways  by 
which  one  may  be  gixilty  of  larceny,  some  of  which  at  common  law  did  not 
constitute  larceny,  the  indictment  must  so  describe  the  offense  as  to  give  de- 
fendant information  of  which  way  he  is  charged  with  having  committed  the 
crime:  State  v.  Henn,  39  Minn.  4G4.  Describing  the  stolen  property  by  name, 
kind,  quantity,  number,   and   ownership    is   generally  sufficient:    Green  v. 
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State,  28  Tex.  App.  494.  An  indictment  for  larceny  of  a  bank  note  need  not 
charge  that  it  was  the  note  of  a  particular  bank:  Foster  v.  State,  71  Md.  553. 
If  bills  alleged  to  have  been  stolen  are  not  properly  described  in  the  indict- 
ment, a  demurrer  thereto  must  be  sustained:  Roberts  v.  State,  83  Ga.  369. 
Indictments  are  bad  for  vagueness  and  uncertainty  in  the  description  of  the 
stolen  property:  State  v.  Oakley,  51  Ark.  112;  Burney  v.  State,  87  Ala.  80. 
But  an  indictment  describing  the  stolen  property  as  "one  ten-dollar  bill  and 
one  five-dollar  bill,  in  money  of  the  United  States  of  America,  of  the  value 
of  fifteen  dollars,  the  personal  property  of  T.  P.,"  is  sufficient:  Garden  v.  State, 
89  Ala.  130;  but  see  State  v.  Oakley,  51  Ark.  112.  So  an  indictment  charging 
that  defendant  "did  then  and  there  feloniously  steal,  take,  and  carry  away 
five  dollars  in  money,  then  and  there  being  of  the  value  of  five  dollars,  and 
of  the  goods  and  chattels  of  A  B,"  etc.,  is  sufficient  in  its  description  of  the 
stolen  property:  Hammond  v.  State,  121  Ind.  612;  but  see  Burney  v.  Statet 
87  Ala.  80.     See  note  to  Lord  v.  State,  51  Am.  Dec.  232-235. 

Laboent  —  Value  of  Property  Stolen.  —  If  a  due-bill  has  been  paid 
before  it  was  stolen,  an  indictment  cannot  be  sustained  for  its  larceny, 
although  an  indictment  may  be  valid  charging  the  larceny  of  the  piece  of 
paper  on  which  the  due- bill  was  written:  State  v.  Campbell,  103  N.  0.  344. 


EiTOHiE  V,  Griffiths. 

[1  Washington,  429.] 

Deeds  —  Registration  as  Notice  —  Indexing.  —  A  grantee  who  merely 
deposits  his  deed  for  record  in  the  auditor's  office,  or  other  proper  office, 
where  it  is  received  by  the  proper  officer,  does  not  thereby  convey  no- 
tice to  the  public,  so  that  his  title  cannot  be  prejudiced  through  the 
fault  or  negligence  of  the  officer  in  not  recording  the  deed.  In  order 
that  the  deed  may  constitute  constructive  notice,  it  must  be  duly  and 
properly  recorded  and  indexed,  the  index  being  an  essential  part  of  the 
record. 

Deeds  —  Registration  —  Recorder  Agent  op  Grantee.  —  The  recorder 
to  whom  a  grantee  gives  his  deed  for  the  purpose  of  having  it  recorded 
is  his  agent,  and  not  the  agent  of  a  subsequent  innocent  purchaser.  The 
recorder  is  responsible  to  the  grantee  only  in  damages  for  his  refusal  or 
neglect  to  record  the  deed  according  to  law,  and  it  is  the  duty  of  the 
grantee  to  see  that  it  is  properly  recorded,  or  accept  the  consequences  as 
between  himself  and  innocent  third  parties  who  are  misled. 

Dbeds  —  Certificate  of  Registry  not  Evidence  of  Registration.  —  A 
certificate  that  a  deed  is  properly  recorded,  given  by  the  recorder  to  the 
grantee,  does  not  relieve  the  latter  of  the  responsibility  of  seeing  that 
the  deed  is  properly  recorded,  so  as  to  affect  the  rights  of  an  innocent 
purchaser,  although  it  may  aid  the  grantee  in  recovering  damages  from 
the  recorder. 

Action  by  Griffiths  and  another  against  Ritchie  for  the 
possession  of  certain  land.  Plaintiffs  claim  under  the  deed 
of  one  Smith,  which  was  duly  filed  and  recorded  in  the  proper 
book  of  the  proper  officer,  but  not  indexed  in  the  general  in- 
dex for  deeds  kept  by  such  officer,  and  the  lower   court   held 
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that  such  registration  was  notice  to  subsequent  purchasers 
from  Smith,  and  rendered  judgment  for  the  plaintiffs,  and  the 
defendant  appeals. 

Biuh  and  Noyes,  for  the  appellant. 

Johnson  and  Moody,  for  the  appellees. 

Dunbar,  J.  The  first  question  to  be  decided  in  the  consid- 
eration of  this  case  is,  Does  a  grantee  who  deposits  his  deed 
for  record  in  the  auditor's  office,  where  it  is  received  by  that 
officer,  discharge  his  duty  of  notice  to  the  public,  so  that  his 
title  cannot  be  prejudiced  through  the  fault  or  negligence  of 
the  auditor  in  not  recording  said  deed  in  accordance  with  the 
requirements  of  the  registry  laws?  If  it  is  concluded  that  he 
does  so  discharge  his  duty,  and  that  constructive  notice  is 
thus  given,  it  will  be  conclusive  of  this  case,  and  it  will  not 
be  necessary  to  enter  into  the  question  of  whether  or  not  the 
index  is  an  essential  part  of  the  record.  It  will  be  seen  that 
important  questions  arise  here  aflPecting  valuable  rights,  and 
that  whichever  way  they  are  decided,  a  hardship  will  be  im- 
posed upon  an  innocent  party.  In  one  instance,  the  first 
grantee  relies  on  the  officer,  who  is  a  creature  of  the  law,  to 
do  his  duty;  and  in  the  other,  the  purchaser,  reposing  faith 
and  confidence  in  the  correctness  of  the  record,  acts  upon  it. 
Shall  the  deed  prevail,  or  the  record  of  it?  On  the  first  ques- 
tion, there  is  a  somewhat  perplexing  conflict  of  authority; 
some  courts  holding  that  a  deed  is  recorded,  in  contemplation 
of  law,  when  it  is  entitled  to  registration  and  is  deposited 
with  the  recorder  in  his  office  for  that  purpose,  and  if,  through 
any  fraud  or  neglect  or  mistake  of  the  recording  officer,  the 
proper  notice  is  not  conveyed  to  a  subsequent  purchaser  or 
encumbrancer,  that  the  misfortune  will  fall  upon  the  subse- 
quent purchaser;  while  other  courts  hold  the  opposite  doc- 
trine, that  the  onus  is  on  the  grantee  who  deposits  his  deed 
witli  the  recorder  to  see  that  every  step  is  taken  and  every 
act  done  that  is  prescribed  by  the  registry  laws.  For  col- 
lated authorities  on  this  question,  see  Mangold  v.  Barlow,  61 
Miss.  593.  48  Am.  Rep.  84,  and  Wade  on  Notice,  70-73.  In 
many  of  the  cases,  however,  that  are  cited  as  holding  the 
doctrine  claimed  by  plaintifif,  the  courts,  on  a  careful  investi- 
gation, are  found  to  have  based  their  opinions  on  statutes 
materially  different  from  ours,  and  others  on  the  peculiar  cir- 
cumstances of  the  case. 

The  enunciation  by  the  supreme  court  of  the  United  States, 
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in  Lytle  v.  Arkansas,  9  How.  314,  that  "it  is  a  well-established 
fact  that  where  an  individual  in  the  prosecution  of  a  right 
does  everything  which  the  law  requires  him  to  do,  and  he 
fails  to  obtain  his  right,  by  the  misconduct  or  neglect  of  a 
public  officer,  the  law  will  protect  him,"  has  been  largely 
relied  upon  by  the  plaintiff,  and  has  been  quoted  by  a  major- 
ity of  the  cases  reported  that  hold  the  plaintiff's  view;  but  in 
none  of  these  cases,  that  we  have  seen,  have  the  circumstances 
of  that  case,  which  called  forth  the  opinion,  been  reported. 
To  get  the  full  scope  and  meaning  of  this  expression,  we  must 
not  regard  it  as  a  segregated  proposition,  independent  of  the 
case  under  consideration,  and  applicable  to  all  cases;  for 
judges,  in  rendering  opinions,  use  expressions  with  reference  to 
the  application  of  principles  involved  in  the  case  under  con- 
sideration, and  the  language  employed  must  be  construed, 
and  its  meaning  gathered,  from  an  examination  of  the  ques- 
tions involved,  the  circumstances  surrounding,  and  the  argu- 
ment that  leads  up  to  the  utterance;  or  in  homely  phrase,  it 
is  necessary  to  know  what  the  court  was  talking  about.  Of 
course,  there  are  certain  underlying  or  basic  principles  of  law 
from  the  true  deductions  of  which  are  constructed  legal  max- 
ims which  may  be  stated  as  independent  propositions,  and 
which  will  admit  of  no  modification;  but  the  examination  of 
the  case  cited  shows  that  the  quoted  utterance  of  the  eminent 
judge  has  no  application  to  the  principles  involved  in  and  the 
circumstances  surrounding  this  case.  That  was  a  case  where 
a  pre-emption  claimant  tried  through  a  succession  of  years  to 
obtain  title  to  some  fractional  subdivisions  of  land,  and  was 
prevented,  not  by  any  negligence  of  the  register  and  receiver 
in  the  land-office,  but  on  account  of  their  construction  of  the 
law  and  circular  instructions  from  the  general  land-office. 
Afterwards,  by  act  of  Congress  granting  a  thousand  acres  of 
land  to  the  state  of  Arkansas  for  the  purpose  of  building  a 
court-house,  the  governor  selected  and  sold  the  land  in  con- 
troversy to  one  Russell,  under  whom  the  defendants  held. 
Of  course  many  interesting  questions  were  raised  during  the 
trial  of  this  case,  but  the  particular  circumstances  of  the  case 
which  called  out  the  quoted  utterance,  and  the  intended  ap- 
plication of  the  principles  therein  enunciated,  can  probably  be 
gathered  from  the  balance  of  the  paragraph  following  the 
quotation,  which  is  as  follows:  "In  this  case,  the  pre-emptive 
right  of  Cloves  having  been  proved,  and  an  offer  to  pay  the 
nioney  for  the  land  claimed  by  him,  under  the  act  of  1830, 
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nothing  more  could  be  done  by  him,  and  nothing  more  could 
be  required  of  hira,  under  that  act.     And  subsequently,  when 
he  paid  the  money  to  the  receiver,  under  subsequent  acts,  the 
surveys  being  returned,  he  could  do  nothing  more  than  offer 
to  enter  the  fractions,  which  the  register  would  not  permit  him 
to  do."     Thus  it  will  be  seen  that  none  of  the  principles  in- 
volved in  the  case  at  bar  were  involved  in  that  case;  and  it 
€hows  the  misleading  tendency  of  quoting  detached  sentences 
from  the  opinions  of  courts.     In  that  case,  the  action  of  Cloves 
was  at  every  step  a  matter  of  public  record  and  of  official 
report,  and  the  whole  circumstances  of  the  case  show  that  the 
defendants  had  actual  notice  of  his  claim,  though  some  of 
them  denied  such  a  notice  in  the  answer,  while  others  ad- 
mitted that  they  had  heard  of  his  claim,  but  believed  it  to  be 
fraudulent;  but  the  court  spoke  with  reference  to  the  acts  of 
an  officer  acting  in  a  judicial  capacity,  and  deciding  questions 
of  law, — decisions  and  acts  over  which  the  plaintiff  could  not 
possibly  exercise  any  supervision  or  control.    It  will  certainly 
not  be  hard  to  see  that  a  very  different  rule  might  obtain 
when  the  act  required  by  the  applicant  was  purely  ministerial, 
and  which  he  had  a  right  to  see  was  done  in  the  manner  pre- 
scribed by  law.     It  is  doubtful  if  the  judge  who  rendered  that 
opinion  would  have  concluded    that  the   grantee  had  done 
everything  which  the  law  required  hira  to  do,  when  he  con- 
tented himself  with  simply  handing  his  deed  to  the  auditor 
without  exhibiting  any  further  concern  about  it.    In  our  judg- 
ment, the  scope  and  meaning  of  this  opinion  has  been  entirely 
misconstrued  when  applied  to  this  character  of  cases.      In 
Mangold  v.  Barlow,  61  Miss.  593,  48  Am.  Rep.  84,  one  of  the 
best-argued  cases  sustaining  the  doctrine  that  the  onus  is  on 
the  purchaser,  and  a  case  which  is  also  largely  quoted,  the 
court  bases  its  opinion  on  the  peculiar  language  of  the  Missis- 
sippi statute,  which  declares  that  certain  instruments  *'  shall 
be  void  as   to  all   creditors   and   subsequent  purchasers  for 
valuable   consideration  without  notice,  unless  they  shall  be 
acknowledged  or  proved,  and  lodged  with  the  clerk  of  the 
chancery  court  of  the  proper  county  to  be  recorded."     Here 
the  statute  seems  by  express  terms  to  make  the  lodging  of 
the  properly  proved  instrument  with  the  clerk  the  proof  of 
constructive  notice. 

And  thus  it  is  with  a  great  majority  of  cases  cited  in  favor 
of  plaintiff's  theory.  A  close  examination  of  thorn  will  !«liow 
that  the  opinion  is  based  upon  some  express  language  of  the 
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statute  which  would  justify  the  conclusion  reached;  but  on 
the  general  proposition,  however,  the  decided  weight  of  au- 
thority seems  to  be  in  favor  of  the  view  that  the  record  can  be 
relied  upon  by  subsequent  purchasers  without  actual  notice, 
and  that  constructive  notice  cannot  be  given  by  an  attempt 
to  comply  with  the  registry  laws.  And  this  view,  we  think, 
is  supported  by  right  reasoning,  and  founded  on  principles 
of  equity  and  justice.  As  is  most  admirably  stated  by  Mr. 
Jones  in  his  work  on  mortgages:  "  Registry  laws  are  intended 
to  furnish  the  best  and  most  easily  accessible  evidence  of  the 
title  to  real  estate,  to  the  end  that  those  designing  to  purchase 
ma}'  be  fully  informed  of  instruments  of  prior  date  affecting 
the  subject  of  their  contemplated  purchase,  and  also  that,  hav- 
ing availed  themselves  of  this  means  of  knowledge,  they  may 
rest  there,  and  purchase  in  absolute  security,  provided  they 
do  so  without  knowledge,  information,  or  such  suggestion  from, 
other  facts,  as  would  be  gross  negligence  to  ignore,  of  some 
antecedent  conveyance  or  equitable  claim." 

The  recorder  cannot  be  considered  the  agent  of  the  pur- 
chaser, as  is  asserted  by  some  of  the  authorities.  It  id  a 
much  fairer  construction  of  the  law,  and  more  in  harmony 
with  the  law  of  agency  generally,  to  consider  him  the 
agent  of  the  party  who  has  the  business  transaction  with  him; 
who  gets  him  to  do  the  work;  and  to  him  he  should  be  re- 
sponsible for  any  damage  flowing  from  his  refusal  or  neglect 
to  do  the  work  according  to  the  contract  between  them;  and 
that  contract  is  either  express  or  implied  that  the  instrument 
shall  be  recorded  according  to  law.  That  is  what  the  grantee 
pays  him  to  do,  and  he  must  see  to  it  that  his  work  is  done 
right,  or  accept  the  consequences  as  between  himself  and  third 
parties  who  are  misled.  It  cannot  be  said  that  the  purchaser 
is  alone  subject  to  damages  from  the  non-recording  of  the  in- 
strument; the  very  object  in  having  it  recorded  is  to  give  con- 
structive notice  to  innocent  purchasers,  and  to  protect  the 
grantee's  title  against  said  purchasers.  The  law  imposes  upon 
him  the  duty  of  having  his  deed  recorded.  It  is  not  the 
attempt  to  record  a  deed  that  the  law  requires,  but  it  is  the 
recording  of  the  deed.  It  would  be  an  empty  benefit,  indeed, 
that  would  accrue  to  the  buying  public  if  the  attempt  to  record 
were  held  to  take  the  place  of  the  record.  The  obligation  rests 
upon  the  grantee  to  give  the  notice  required  by  the  law.  He 
controls  the  deed;  he  can  put  it  on  record  or  not,  as  he  pleases. 
He  has  the  rigiit  and  the  opportunity  to  see  that  the  work  is 
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done  as  he  directs  it  to  be  done,  —  in  legal  manner.  No  one 
else  has  this  opportunity,  and  if  from  any  cause  he  fails  to 
give  the  notice  required  by  law,  the  consequences  must  fall  on 
him.  It  may  be  a  hardship,  but  where  one  of  two  innocent 
persons  must  suffer,  the  rule  is,  that  the  misfortune  must  rest 
on  the  person  in  whose  business  and  under  whose  control  it 
happened,  and  who  had  it  in  his  power  to  avert  it.  Any  other 
rule  would  be  abhorrent  to  our  natural  ideas  of  right,  and 
would  render  perilous  every  business  enterprise. 

The  fact  that  the  recorder  gives  to  the  grantee  a  certificate 
that  the  deed  is  properly  recorded  does  not  relieve  him  of  the 
responsibility  of  seeing  that  it  is  actually  so  recorded.  The 
certificate  binds  no  one  but  the  recorder,  and  cannot  possibly, 
under  any  known  rule  of  law  or  ethics,  affect  the  rights  of  an 
innocent  purchaser,  who  cannot  be  bound  by  a  transaction  to 
which  he  is  in  no  sense  a  party,  of  which  he  has  no  knowl- 
edge, and  for  which  he  is  in  no  way  responsible.  As  we  before 
intimated,  it  might  aid  the  grantee  in  recovering  damages 
from  the  auditor,  but  could  do  no  more  than  that. 

The  record  is  the  essence  of  the  law;  the  recorder  is  only 
a  convenient  instrument  for  the  use  of  those  whose  duty  it  is 
to  make  the  record.  If,  under  the  law,  a  public  record  were 
kept  where  every  grantee  was  required  to  come  and  record 
his  deed,  he  could  certainly  not  plead  his  own  mistakes  or 
negligence;  and  the  only  reason  why  every  man  is  not  al- 
lowed to  record  his  own  instruments  is,  simply,  that  the  record 
may  be  kept  in  a  legible,  orderly  and  presentable  manner; 
and  the  law  provides  one  man  to  do  the  work  for  the  many, 
or  in  other  words,  makes  the  one  man  the  agent  of  the  many, 
and  who  does  the  work  at  their  instance,  and  under  their  pay 
and  control.  It  is  true  that  in  another  department  of  his  work 
he  may  be  said  to  be  the  agent  of  the  purchaser,  or  searcher 
of  the  records,  for  the  law  also  makes  him  the  custodian  of  the 
record-books.  Every  man  has  a  right  to  see  the  records,  and 
the  law,  for  the  purpose  of  preserving  the  records  and  assist- 
ing the  searcher  of  the  records,  constitutes  the  recorder  their 
keeper,  who,  at  certain  hours  found  by  the  law  to  be  reason- 
able, niust  exhibit  them  to  all  who  wish  to  see  them,  and 
must  also  certify  to  what  the  record  shows,  when  requested 
so  to  do  and  paid  for  said  services;  and  if  in  the  exercise  of 
either  of  these  duties  he  either  in  misrepresenting  the  books 
by  exhibiting  false  or  blind  records,  or  in  making  a  false  cer- 
tificate, whether  through  fraud  or  negligence,  the  person  for 
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whom  the  service  was  rendered  must  suffer  the  damage,  if 
any  flow  from  the  negligent  or  fraudulent  act,  and  his  only 
remedy  is  against  the  recorder,  for  damages.  A  employed  the- 
recorder  to  search  the  records,  and  the  recorder  certified  to  A 
that  the  record  title  to  a  certain  tract  of  land  stopped  with 
and  rested  in  B;  upon  the  strength  of  which  A  purchased  of 
B,  for  a  valuable  consideration,  said  land,  and  it  afterwards 
jeventuated  that  C  had  a  good  deed  on  record  for  the  same 
land,  which  the  recorder  overlooked.  No  well-regulated  court 
would,  we  think,  hold  that  the  title  of  C  would  be  jeopardized 
by  the  mistaken  certificate  of  the  recorder.  We  cannot  con- 
ceive how  the  inconsistency  or  injustice  would  be  diminished 
by  holding  that  the  innocent  purchaser  did  not  have  a  right 
to  rely  on  the  true  record,  or  that  the  grantee  would  be  pro- 
tected by  the  false  or  mistaken  certificate  of  the  recorder. 

With  this  view  of  the  case,  it  becomes  necessary  to  investi- 
gate the  next  question  involved;  viz.,  Is  the  index  an  essential 
part  of  the  record,  under  the  registration  laws  of  this  state?" 
On  this  proposition,  also,  there  is  conflict  of  authority,  though 
the  conflict  in  many  cases  is  more  seeming  than  real,  for,  as 
with  the  first  question  discussed,  a  great  many  of  the  decis- 
ions which  are  cited  as  in  point  on  the  abstract  principle 
prove,  upon  close  investigation,  to  have  been  decided  upon 
statutory  provisions  differing  materially  from  ours.  And  as 
constructive  notice  by  means  of  recorded  instruments  de- 
pends wholly  upon  statutory  provisions,  we  will  first  examine  ' 
the  statute  in  force  at  that  time.  The  statutes  in  force  at  the 
time  of  the  alleged  constructive  notice  will  be  found  in  the 
Session  Laws  of  1869,  on  pages  313,  314,  and  315,  and  the 
sections  to  be  construed  in  this  case  are  as  follows:  — 

"Sec.  18.  The  auditor  of  each  county  in  this  territory 
|$hall  record,  in  a  fair  and  legible  handwriting,  in  books  to 
'be  by  him  provided  for  that  purpose  at  the  expense  of  the 
county,  all  deeds,  mortgages,  and  other  instruments  of  writ- 
ing required  by  law  to  be  recorded,  and  which  shall  be 
presented  to  him  for  that  purpose,  and  the  same  shall  be  re- 
corded in  regular  succession,  according  to  the  priority  of  their 
presentation;  and  if  a  mortgage,  the  precise  time  of  the  day 
in  which  the  same  was  presented  shall  also  be  recorded. 

"  Sec.  19.  Upon  the  presentation  of  any  deed  or  other  in- 
strument of  writing  for  record,  the  auditor  shall  indorse 
thereon  the  date  of  its  presentation.  ....  and  when  such 
deed  or  other  instrument  of  writing  shall  be  recorded,  the  re- 
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corder  shall  indorse  thereon  the  tirae  when  recorded,  and  the 
number  or  letter,  and  page  or  pages,  of  the  book  in  which  the 
«ame  is  recorded." 

Section  20  prescribes  the  penalty  for  failing  to  record  when 
fees  are  tendered. 

Section  21  provides  for  keeping  a  seal  and  making  copies 
of  records. 

Section  22  directs  the  turning  over  the  records  to  successor 
in  oflBce. 

"  Sec.  23.  Each  auditor  shall,  upon  the  written  demand  of 
any  person,  make  out  a  statement  in  writing,  certified  under 
his  hand  and  the  seal  of  his  office,  of  all  mortgages,  liens,  and 
«ncumbrance8  of  any  kind  of  record  in  his  office,  upon  any 
real  or  personal  property  in  relation  to  which  the  demand 
shall  be  made;  and  if  said  statement  shall  be  incorrect,  he 
and  the  sureties  upon  his  official  bond  shall  be  liable  to  the 
person  aggrieved  for  all  damages  sustained  by  him  in  conse- 
quence of  such  incorrect  statement,  to  be  recovered  in  a  civil 
action. 

"  Sec.  24.  Each  county  auditor  shall  keep  a  general  in- 
dex, direct  and  inverted.  The  index  direct  shall  be  divided 
into  seven  columns,  with  heads  to  the  respective  columns  as 
follows:  — 


Time  of  re- 
ceptiou. 


Grantor. 


Graatee. 


Nature  of 
iustrument. 


Volume 
aud  rage 
where  re- 
corded. 


Remarks. 


Description 
of  property. 


"  He  shall  correctly  enter  in  such  index  every  instrument 
concerning  or  affecting  real  estate,  the  names  of  the  grantors 
being  in  alphabetical  order.  The  inverted  index  shall  be 
divided  into  seven  colums,  precisely  similar,  only  that  the 
names  of  the  grantees  shall  be  alphabetically  arranged,  and 
occupy  the  second  column. 

"  Sec.  25.  Whenever  any  mortgage,  bond,  lien,  or  instru- 
•ment  encumbering  real  estate  has  been  satisfied,  released,  or 
discharged  from  record,  whether  by  written  release  across  the 
record,  or  upon  the  margin  thereof,  or  by  the  recording  of  an 
instrument  of  release,  or  acknowledgment  of  satisfaction,  the 
auditor  shall  immediately  note  in  both  the  indices,  in  the  col- 
umn headed  'Remarks,'  opposite  to  the  appropriate  entry,  that 
such  instrument,  lien,  or  encumbrance  has  been  satisfied," 

These  different  sections  were  not  only  all  passed  at  the  same 
session  of  the  legislature,  but  are  all  incorporated  in  one  act. 
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and  must  therefore  be  construed  together;  and  construing 
them  as  a  whole,  we  conclude  that  sections  18,  19,  and  24  in- 
tended to  provide  a  system  for  the  registration  of  deeds  and 
other  instruments  affecting  real  estate,  the  compliance  with 
which  would  be  constructive  notice  to  strangers.  The  act 
points  out  several  successive  steps  to  be  taken  by  the  auditor 
when  the  instrument  comes  into  his  possession,  before  his  duty 
with  reference  to  it  is  accomplished:  1.  He  must  file  it  for 
record,  noting  the  time  when  it  was  presented  for  record; 
2.  Record  it  in  a  fair,  legible  hand,  in  a  book  provided  by  the 
county  for  that  purpose;  3.  Correctly  enter  it  into  an  index- 
book,  provided  for  that  purpose,  showing  the  time  of  reception, 
name  of  the  grantor  and  grantee,  nature  of  the  instrument, 
volume  and  page  where  recorded,  and  description  of  the  prop- 
erty. And  all  three  of  these  successive  steps  must  be  taken 
before  the  record  is  complete.  The  other  sections  which  we 
have  quoted  are  simply  directory  to  the  auditor,  or  affect 
simply  the  auditor  and  the  person  with  whom  he  is  dealing; 
but  the  three  requirements  specified  above  are  for  the  direct 
and  only  purpose  of  giving  notice  to  the  public.  They  are 
vital  provisions,  essential  to  constitute  constructive  notice. 

The  appellees'  counsel  cite  section  4  of  the  act  of  November 
9,  1877  (Laws  1877,  p.  312),  which  is  as  folllows:  "All  deeds 
and  mortgages  shall  be  recorded  in  the  ofKce  of  the  county 
auditor  of  the  county  where  the  land  is  situated,  and  shall  be 
valid,  as  against  bona  fide  purchasers,  from  the  date  of  their 
filing  or  recording  in  said  office,  and  when  so  filed  or  recorded 
shall  be  notice  to  all  the  world";  and  argue  from  that,  that 
legal  notice  is  given  simply  by  filing  the  deed  with  the  county 
auditor,  and  that  no  other  notice  is  necessary.  If  that  view 
could  be  entertained,  it  would  practically  render  the  provision 
in  regard  to  recording  a  nullity;  for  the  notice  would  be  com- 
plete when  the  instrument  was  filed,  and  no  man  would  go  to 
the  unnecessary  expense  of  recording,  and  the  record  would 
soon  become  a  voluminous  and  unapproachable  mass  of  loose 
papers.  There  was  evidently  no  such  contemplation  by  the 
statutes.  The  auditor  has  twenty  days  within  which  to  record 
the  deed  after  it  is  filed;  and  it  is  the  evident  meaning  of  the 
law  that  it  would  be  notice,  by  virtue  of  the  filing,  only  dur- 
ing the  interim  of  twenty  days,  at  the  expiration  of  which  time 
it  is  presumed  to  be  recorded,  and  the  deed  can  be  withdrawn 
when  the  record  becomes  the  notice.  Or  as  is  more  elegantly 
stated  by  Judge  Dillon  in   Barney  v.  McCarty,  15  Iowa,  510, 


164  Ritchie  t?.  Griffiths.  [Wash. 

83  Am.  Dec.  427,  in  construing  a  similar  statute:  "As  the  fil- 
ing is  but  one  step  in  a  series  of  steps,  this  language  presup- 
poses, and  is  in  fact  based  upon,  the  assumption  that  the 
other,  and  in  the  order  of  time,  the  subsequent,  requirements 
of  the  law  will  be  observed."  The  Iowa  statute  was  substan- 
tially as  ours,  except  that  the  recorder  was  required  to  keep  a 
"fair-book,"  in  which  he  entered  every  deed,  giving  date,  par- 
ties, and  description  of  land,  in  addition  to  an  index  with 
about  the  same  requirements  as  ours.  So  that  there  was 
really  more  chance  for  an  innocent  purchaser  to  be  put  on  his 
guard,  under  their  registration  laws,  in  the  absence  of  the  in- 
dex, than  under  ours.  And  yet  the  supreme  court  of  that 
state  has  uniformly  held  that  the  index  was  necessary  to  give 
constructive  notice. 

We  are  strengthened  in  our  opinion  that  the  index  is  an 
essential  part  of  the  record,  necessary  to  give  notice,  by  the 
provisions  of  section  25,  which  require  that  the  satisfaction 
of  instruments  aflfecting  real  estate  shall  be  noted  in  the  .in- 
dex. The  legislature,  recognizing  the  importance  of  the  index, 
and  the  universal  custom  of  depending  upon  the  index  in 
searching  the  record,  required  that  every  step  taken,  both  as 
to  conveying,  encumbering,  and  releasing  real  estate,  should 
be  made  to  appear  briefly  on  the  index. 

It  is  asserted  by  plaintiffs  "  that  the  general  construction 
placed  upon  statutes  similar  to  ours  is,  that  the  index  con- 
stitutes no  part  of  the  record,  and  that  a  grantee  cannot  suffer 
from  any  error  or  omission  in  it ";  and  in  defense  of  this  propo- 
sition cites  Musgrove  v.  Bonser,  5  Or.  313;  20  Am.  Rep.  737; 
Bishop  V.  Schneider,  46  Mo.  472;  2  Am.  Rep.  633;  Chatham  v. 
Bradford,  50  Ga.  327;  15  Am.  Rep.  692;  Curtis  v.  Lyman,  24 
Vt.  338;  58  Am.  Dec.  174;  and  1  Devlin  on  Deeds,  sees.  695- 
697. 

In  the  first  case  cited  {Musgrove  v.  Bonser,  6  Or.  313;  20 
Am.  Rep.  737),  the  court  decided,  —  1.  That  a  deed  which  had 
been  acknowledged  in  Washington  Territory  by  an  oflScer, 
other  than  a  commissioner  of  deeds  for  Oregan,  where  the 
deed  did  not  have  the  certificate  of  a  certifying  ofl&cer  of  a 
court  of  record  under  seal  that  the  acknowledging  oflScer  was 
such  officer  as  he  represented  himself  to  be  at  the  time  of  said 
acknowledgment,  was  not  entitled  to  record  under  the  statute, 
and  therefore  did  not  give  notice;  2.  That  the  recording  acts 
of  Oregon  only  protect  persons  who  act  in  good  faith;  and  3, 
Cited  a  case  of  Hastings  v.  Cutler,  24  N.  H.  481,  holding  that 
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where  a  defective  deed  has  been  recorded,  while  it  did  not 
operate  as  constructive  notice  of  the  conveyance,  it  might 
operate  as  actual  notice,  and  the  court,  in  the  case  above  cited, 
said:  "But  if  by  means  of  that  registration  of  the  defective 
deed,  the  defendants  had  actual  notice  of  the  plaintiff's  title, 
they  are  charged  with  the  notice  as  in  other  cases.  The  de- 
fendants, when  they  found  the  copy  of  the  plaintiff's  deed  on 
record,  must  have  understood  that  the  intended  record  was 
to  give  information  that  such  a  deed  had  been  made,  and  that 
plaintiff  claimed  the  land  under  it.  This  must  be  regarded 
as  actual  notice,  such  as  every  reasonable  and  honest  man 
would  feel  bound  to  act  upon."  There  is  no  suggestion  of  an 
index  in  the  case;  but  it  is  plain  that  on  the  other  proposition, 
which  we  have  already  considered,  the  plaintiffs'  case  does 
not  fall  within  the  reason  upon  which  this  conclusion  is  based. 
In  that  case,  it  might  be  urged,  with  some  degree  of  justice, 
that  there  was  enough  revealed  by  the  record  to  put  the  pur- 
chaser on  his  guard,  and  once  being  notified  of  the  convey- 
ance, it  would  be  his  duty  to  investigate;  and  if  from  such 
investigation  the  will  of  the  grantor  could  be  gathered,  he 
would  not  be  an  innocent  purchaser,  if  he  purchased  contrary 
to  such  revealed  will.  But  in  the  case  at  bar,  the  very  instru- 
ment by  which  this  notice  is  given  is  wanting,  and  the  avenues 
of  knowledge  are  closed  up.  In  Bishop  v.  Schneider,  46  Mo, 
472,  2  Am.  Rep.  533,  the  court  holds  that  the  index  is  no  part 
of  the  record,  asserting  that  the  proper  oflBce  of  the  index  is 
what  its  name  imports,  —  to  point  out  the  record;  that  "the 
grantee  has  no  control  over  the  oflQcial  acts  of  the  recorder, 
and  when  he  delivers  his  deed  to  the  officer,  he  has  performed 
all  the  duty  within  his  power."  But  the  court  states  that 
this  decision  is  based  alone  on  the  construction  of  the  statutes 
of  that  state,  and  they  are  materially  different  from  ours,  both 
with  regard  to  the  definiteness  of  the  index  concerning  deeds, 
and  the  absence  of  the  requirements  to  note  the  satisfaction 
of  mortgages  and  other  instruments  affecting  real  estate  in 
the  index.  Altogether,  their  statute  does  not  make  the  index 
BO  important  a  part  of  the  system  of  registration  as  ours  does. 
Their  statute  also  provides  that  when  an  instrument  is  filed 
with  the  recorder,  it  shall  be  considered  as  recorded  from  the 
time  it  is  delivered.  The  opinion  in  this  case  quotes  approv- 
ingly the  case  of  Sawyer  v.  Adams,  8  Vt.  172,  80  Am.  Dec.  459. 
There  the  town  clerk  copied  a  deed  delivered  to  him  for  record, 
on  a  book  which  had  ceased  to  be  a  book  for  recording  for  a 
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number  of  years;   and  for  the  purpose  of  concealment  and 
fraud,  did  not  insert  the  names  in  the  index  or  alphabet.     It 
was  held  that  the  deed  was  not  recorded,  and  was  not  notice 
to  after-purchasers.     This  is  indorsed  by  the  Missouri  case,  on 
account  of  the  fraud  that  was  perpetrated.     But  it  seems  to 
us  that  it  makes  little  difference,  so  far  as  the  equities  of  the 
innocent  purchasers  are  concerned,  whether  the  obscurity  of 
the  record  was  the  result  of  fraud  or  negligence  on  the  part  of 
the  recorder.     Certainly,  there  is  no  logical  basis  for  such  a 
discrimination.     The  rights  of  the  purchaser  must  depend 
upon  something  more  tangible  and  more  easily  ascertained 
than  the  motive  of  the  officer.    Evidently  the  idea  upon  which 
the  decision  in  this  case  was  based  was,  that  the  searcher  of 
title  had  been  misled  by  the  state  of  the  record.     But  as  a 
practical  fact,  he  would  have  been  no  more  liable  to  have  been 
misled  by  reason  of  the  deed  being  recorded  in  an  unused 
book,  than  if  it  had  been  recorded  in  the  proper  book  and  not 
indexed.     The  recording  in  the  unused  book  was  an  unneces- 
sary act  of  caution  on  the  part  of  the  recorder  in  his  attempt 
to  deceive.     In  Chatham  v.  Bradford,  50  Ga.  327, 15  Am.  Rep. 
692,  while  the  court  to  a  certain  extent  argues  the  general 
proposition,  insisting  that  an  index  is  only  a  means  of  access 
to  the  record,  and  that  ease  of  access  is  wholly  a  question  of 
degree,  it  says  that  many  of  the  records  of  that  state  have  no 
index;  that  their  acts  for  the  recording  of  deeds  do  not,  any  of 
them,  require  the  clerk  to  keep  an  index;  and  states,  in  conclu- 
sion, that  they  put  their  decision  mainly  on  their  own  statutes, 
and  on  the  condition  of  the  records  and  the  uniform  practice 
of  that  state.     They  also  approvingly  cite  Sawyer  v.  Adams,  8 
Vt.  172;  30  Am.  Dec.  459.     Curtis  v.  Lyman,  24  Vt.  338,  58 
Am.  Dec.  174,  cited  by  plaintiffs  on  this  point,  we  have  been 
unable  to  obtain;  but  from  reference  to  it  in  other  cases,  we 
conclude  that  their  statute  is  different  from  ours  in  reference 
to  indexing.     Considering  the  difference  in  the  statutes,  we 
think  that  none  of  the  cases  cited  are  directly  in  point. 

While  it  is  true  that  Devlin,  in  his  work  on  deeds,  section 
696,  seems  to  imply  that  an  index  is  not  necessary  to  give  con- 
structive notice,  yet  he  evidently  bases  the  idea,  not  so  much 
on  the  theory  that  the  index  is  not  a  part  of  the  record,  as 
from  his  general  conclusion  that  the  obligation  of  the  grantee 
as  to  notice  ceases  when  he  has  filed  his  deed  for  record.  And 
he  qualifies  this  general  statement  by  saying,  "  Unless  the 
language  of  the  statute  necessarily  leads  to  a  different  con- 
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elusion," — a  qualification,  it  seems  to  us,  which  renders  mean- 
ingless the  general  statement;  for  as  constructive  notice  is- 
purely  statutory,  it  must  necessarily  follow  that  it  is  the 
"  language  of  the  statute  "  that  leads  to  one  or  the  other  of 
the  conclusions.  He  cites  Barney  v.  Little,  15  Iowa,  527,  but 
says  that  "  the  decision  in  that  case  was  founded  upon  the 
express  language  of  the  statute  of  that  state,"  intimating  that 
in  consideration  of  the  statute  the  conclusion  of  the  court  was 
correct;  and  inasmuch  as  our  statutes  make  the  index  a  more 
important  factor  in  the  system  of  registration  then  does  the 
Iowa  statute,  we  may  fairly  conclude  that  under  a  statute 
like  ours  this  learned  author  would  consider  the  index  an 
essential  part  of  the  record.  Indeed,  upon  painstaking  in- 
vestigation, not  only  of  all  the  cases  cited  by  plaintiffs  (ex- 
cept the  Vermont  case,  above  referred  to),  but  of  many  others, 
we  have  been  unable  to  find  a  case  reported  which  decides 
that  an  index  is  not  an  essential  part  of  the  record,  upon  a 
statute  substantially  like  the  registry  laws  of  1869.  It  is  true 
that  in  numerous  cases  it  has  been  decided  that  where  an  in- 
strument affecting  realty  was  not  indexed  as  required  by  law, 
that  the  title  of  the  grantee  should  not  be  disturbed.  The 
greater  part  of  such  decisions,  however,  will  be  found,  on 
examination,  not  to  be  based  on  the  theory  that  the  index  i& 
not  a  part  of  the  record,  but  upon  the  broad  principle  that  the 
recording  officer  is  the  agent  of  the  subsequent  purchaser, 
and  that  the  grantee  is  acquitted  when  he  places  his  deed  for 
record  in  the  hands  of  the  proper  officer,  —  a  position  which,  w& 
think,  is  untenable  for  the  reasons  above  given.  It  is  urged 
by  the  court  in  Schellv.  Stein,  76  Pa.  St.  398,  18  Am.  Rep.  416, 
in  deciding  the  case  adversely  to  the  interest  of  the  purchaser, 
that  the  provision  for  indexing  the  records  is  of  comparatively 
modern  origin,  and  that  such  provisions  did  not  exist  in  the 
early  registry  laws.  This,  we  think,  is  a  good  argument,  but 
the  application  by  the  learned  judge  was,  in  our  judgment, 
bad.  The  law  was  no  doubt  suggested  by  the  necessity  of 
some  such  provisions,  as  the  records  accumulated;  and  at  the 
present  day,  considering  the  accumulations  of  deeds,  mort- 
gages, and  liens  of  all  kinds  affecting  real  estate,  and  the 
rapidity  with  which  titles  are  changing  every  day,  if  we  give 
the  effect  of  constructive  notice  to  the  record  at  all,  the  only 
practical  way  by  which  the  public  can  obtain  the  benefit  of 
that  notice  is  through  the  medium  of  the  index.  Laws  are 
enacted  for  the  benefit  of  the  citizen,  not  only  in  theory,  but 
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in  practice.  They  are  not  intended  as  pitfalls  for  the  feet  of 
the  unwary.  The  state  provides,  in  express  terms,  for  the 
keeping  of  this  index,  and  its  mandate  to  the  auditor  is  to 
enter  in  said  index,  in  alphabetical  order,  the  names  of  the 
grantors  and  grantees.  This  law  the  citizen  is  aware  of;  he 
has  a  right  to  presume  that  the  law  has  been  obeyed.  If 
there  was  no  such  law,  and  he  had  abundance  of  time  and 
untold  patience,  he  might  devote  himself  to  the  task  of  ex- 
amining the  vast  accumulations  of  records,  page  by  page;  but 
with  the  law  in  effect,  and  the  universal  custom  recognized  of 
examining  the  record  through  the  index,  if  the  instrument  is 
not  indexed,  the  law,  instead  of  aiding  and  protecting  the  citi- 
zen, becomes  a  delusion  and  a  snare,  and  a  ready  vehicle  for 
collusion  and  fraud.  It  would  be  a  policy  worthy  of  the  con- 
sideration of  the  ancient  tyrant  who  wrote  his  laws  in  small 
characters  and  posted  them  so  high  that  his  subjects  could 
not  read  them,  while  at  the  same  time  he  held  them  account- 
able for  their  strict  observance.  In  this  connection  we  can- 
not refrain  from  quoting  the  language  of  the  court  in  Barney 
V.  McCarty,  15  Iowa,  510,  83  Am.  Dec.  427,  "  that  a  deed 
might  as  well  be  buried  in  the  earth  as  in  a  mass  of  records 
without  a  clew  to  its  whereabouts."  In  Speer  v.  Evans,  47  Pa. 
St.  141,  the  court  says:  "  As  a  guide  to  inquirers,  the  index  is 
an  indispensable  part  of  the  recording,  and  without  it,  the 
record  affects  no  party  with  notice."  This,  we  think,  is  the  bet- 
ter view  of  the  law. 

In  this  case  there  is  no  question  of  actual  notice,  and  ap- 
plying the  law  as  we  have  found  it  to  be  to  the  case  at  bar,  it 
follows  that  the  judgment  of  the  lower  court  must  be  reversed. 
The  case  is  remanded  to  the  lower  court,  with  instructions  to 
reverse  the  judgment.  

ReoiSTRATiOKr  OF  Insteumbnts  —  Notice  Ibcparted.  —  The  question  as 
to  when  construcbive  notice  ia  given  by  the  filing,  recording,  and  indexing  of 
a  conveyance  ia  fully  discussed  in  a  note  to  Green  v.  Oarrington,  91  Am.  Dec. 
J06-110,  in  which  are  collected  the  authorities  both  for  and  against  the  rule 
as  laid  down  in  the  principal  case.  See  also  Mnrlet  v.  Hinman,  11  Wis.  136; 
20  Am.  St.  Rep.  102.  In  Belbaze  v.  Ratto,  69  Tex.  6.36,  Bansett  v.  Brewer, 
74  Tex.  554,  note  to  Beebe  v.  Morrell,  15  Am.  St.  Rep.  295,  296,  the  rule 
seema  to  be  followed  which  considers  an  instrument  as  duly  recorded  so  as 
to  impart  constructive  notice  when  it  is  deposited  with  the  proper  officer  for 
record. 

Record  o»  Conveyances.  —  Necessftt  for  an  Index:  See  note  to  Oreen 
V.  Oarrington,  91  Am.  Dec.  109,  110;  note  to  Hibbard  v.  Zenor,  9  Am.  St.  Rep. 
^03,  604.  In  some  states  the  index  constitutes  an  essential  part  of  the  proper 
registration  of  an  instrument:  St.  Croix  etc.  Co.  v.  Ritchie,  73  Wis.  409;  Prin' 
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gle  V.  Dunn,  37  Wis.  449;  19  Am.  Rep.  772.  And  in  Michigan,  entry  in  the 
entry-book  must  be  made  before  a  conveyance  can  be  deemed  recorded: 
£alen  v.  Mercier,  75  Mich.  42.  The  remedy  for  faihire  to  record,  or  for  mak- 
ing  a  defective  record,  ia  against  the  recorder:  Green  v.  Oarrington,  16  Ohio 
St.  548;  91  Am.  Dec.  103. 

Registration  of  Instruments  —  Pboof  of. — The  recorder's  certificate 
that  a  conveyance  is  properly  registered  is  not  conclusive:  Johnson  v.  Burden, 
40  Vt.  567;  94  Am.  Dec.  436,  and  note. 
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[1  Washington,  446.] 

Nkgligencb  —  Injury  to  Child  —  Unlocked  Tuen -table  —  Measure  of 
Damaoes.  —  In  an  action  against  a  railway  company  for  negligently 
causing  the  death  of  a  child  in  leaving  a  turn-table  unfastened,  the 
measure  of  damage  is  the  loss  occasioned  by  the  death;  and  his  health, 
mental  and  physical  condition,  and  expectancy  of  life  are  proper  sub. 
jects  to  be  submitted  to  the  jury  for  their  consideration  in  estimating 
the  damage  siistained. 

Negligence  —  Injury  to  Child  from  Unlocked  Turn-table  —  Evidence. 
—  In  an  action  against  a  railway  company  for  negligently  causing  the 
death  of  a  child  in  leaving  its  turn-table  unfastened,  expert  medical  tes- 
timony  that  the  child  was  frail  and  weak,  and  that  he  died  from  the  in- 
jury received  at  the  turn-table,  is  admissible  on  the  issue  as  to  his  health 
and  physical  condition  at  the  time  of  the  injury;  but  such  testimony  as 
to  "  whether  or  not,  if  the  child  had  been  a  healthy  child,  it  would  have 
survived  the  injury  "  is  inadmissible  under  such  issue. 

Negligence  —  Injury  to  Child  —  Evidence  of  Custom  in  Regard  to 
Turn-tables.  — In  an  action  against  a  railway  company  for  negligently 
causing  the  death  of  a  child  in  leaving  a  turn-table  unlocked,  evidence 
of  a  custom  of  railways  to  leave  their  turn-tables  unlocked  and  un- 
fastened at  all  times,  whether  in  actual  use  or  not,  no  matter  whether 
inclosed  or  in  a  public  place,  is  inadmissible  on  the  issue  as  to  whether  or 
not  the  turn-table  was  secured,  at  the  time  of  the  injury,  as  careful  and 
prudent  men  would  ordinarily  fasten  it  under  similar  circumstances. 

Neqliqence — Unfastened  Turn-table — Injury  to  Child.  — It  ia  the 
duty  of  a  railway  company  to  so  fasten  its  turn-table  as  to  prevent  in* 
jury  to  those  who,  by  reason  of  their  tender  years,  are  incapable  of  com- 
prehending its  dangerous  character,  either  by  locking  it,  or  in  some 
other  way  preventing  access  to  it.  A  failure  to  take  such  precaution  ia 
negligence  on  the  part  of  the  company,  for  which  it  must  respond  in 
damages.  In  such  case,  the  fact  that  prior  to  an  accident  the  turn-table 
had  been  secured  by  a  rope,  which  might  be  untied  by  children  play- 
ing upon  it,  and  in  the  past  had  proved  to  be  an  insecure  fastening, 
will  not  exonerate  the  company  from  liability. 

Negligence  as  to  Unfastened  Turn-table  —  Question  fob  Jury.  — 
Whether  or  not  a  railway  company  is  guilty  of  negligence  in  leaving  its 
turn-table  unfastened,  thereby  injuring  a  child  of  tender  years,  is  a  ques- 
tion  for  the  jury  to  determine  under  all  the  facts  and  circumstances  of 
each  particular  case. 
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Fulton  Brothers^  for  the  appellant. 

Watson,  Hume,  and  Watson,  for  the  appellee. 

Anders,  C.  J.  This  was  an  action  by  appellee,  as  admin- 
istrator, to  recover  damages  for  the  death  of  his  son,  a  child 
between  five  and  six  years  of  age,  alleged  to  have  been  caused 
by  the  negligence  of  appellant  in  not  properly  securing  a  turn- 
table situated  upon  its  own  premises,  in  an  open  area,  near 
one  of  the  principal  streets  and  close  to  the  business  portion 
of  the  town  of  Ilwaco,  in  this  state.  It  appears  that  the  turn- 
table had  been  constructed  but  a  short  time  previous  to  the 
accident  to  the  child,  and  that  up  to  that  time  it  had  not 
been  used  by  appellant  for  the  purpose  for  which  it  was  de- 
signed. A  considerable  number  of  the  children  of  the  town 
had  been  in  the  habit  of  playing  upon  and  revolving  it  previous 
to  the  accident  to  deceased.  It  was  tied  to  a  stake  the  day 
before,  with  a  piece  of  rope  by  one  Hoffman,  not  in  the  employ 
of  the  railroad  company,  but  was  soon  after  untied  by  one  of 
the  children,  and  play  resumed  upon  it.  The  managing  agent 
of  appellant,  whose  office  and  place  of  business  was  in  close 
proximity  to  the  turn-table,  testified,  in  substance,  that  he 
also  tied  it,  or  caused  it  to  be  tied,  with  a  rope  two  days  before 
the  boy  was  injured;  that  the  next  day  he  noticed  it  was  un- 
fastened, and  tied  it  with  the  same  rope  and  in  the  same  place; 
that  it  remained  tied  all  that  day;  that  he  saw  the  children 
again  on  the  table  the  evening  before  the  accident;  that  they 
had  untied  it,  and  were  revolving  it  and  riding  on  it;  that  he 
drove  them  away  and  told  the  men  working  on  the  track  to 
keep  them  away  from  the  turn-table;  and  that  he  tied  it  four 
times  in  all  with  the  same  piece  of  rope.  But  that  the  table 
was  ever  tied  or  fastened  at  all,  except  by  Hoffman,  is  disputed 
by  other  testimony  in  the  case.  The  deceased  child  had  never 
been  to  this  turn-table  before  the  time  he  was  injured,  but  on 
that  day  he  was  sent  by  his  mother  on  an  errand  to  the  store, 
about  three  hundred  yards  distant  from  his  home,  and  close 
to  the  turn-table.  Returning  from  the  store,  he  was  attracted 
by  the  children  at  play  upon  the  turn-table,  and  stopped  and 
sat  down  to  watch  them  on  the  abutment,  on  or  near  the  rails 
of  the  track  connecting  with  the  turn-table,  in  such  a  manner 
that  his  feet  hung  down  on  the  side  next  to  the  turn-table. 
While  in  that  position  the  children  turned  the  table  so  that 
his  legs  were  caught  between  it  and  the  abutment,  and  so  in- 
jured that  the  flesh  of  both  legs,  from  his  knees  down,  was 
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mangled  and  torn  from  the  bones,  from  the  effects  of  which  he 
died  three  days  afterfvards.  Upon  the  trial  in  the  court  below, 
the  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  the  sum 
of  two  thousand  dollars.  Judgment  was  entered  upon  the  ver- 
dict, from  which  defendant  appeals,  and  assigns  the  rulings  of 
the  court  below  in  excluding  certain  testimony  offered  by  de- 
fendant, and  the  refusal  of  the  court  to  charge  the  jury  as 
requested  by  it,  as  error. 

To  prove  the  character  of  the  injury,  and  that  the  death  of 
deceased  was  caused  thereby,  the  plaintiff  called  as  a  witness 
a  physician  and  surgeon,  who,  having  stated,  among  other 
things,  that  he  attended  the  child  from  the  time  of  the  acci- 
dent until  his  death,  and  that  he  died  from  the  injuries  re- 
ceived at  the  turn-table,  further  testified,  but  whether  on  direct 
or  cross  examination  is  not  clear,  that  the  child  was  a  frail, 
weak  child.  On  cross-examination,  counsel  for  defendant  asked 
the  witness  this  question:  "  State  whether  or  not,  in  your  judg- 
ment, if  the  child  had  been  a  healthy  child  it  would  have  sur- 
vived the  injury."  This  question  was  objected  to  by  counsel 
for  plaintiff,  on  the  ground  that  it  was  irrelevant  and  imma- 
terial, and  the  objection  was  sustained  by  the  court,  and  this 
ruling,  appellant  contends,  was  erroneous  and  prejudicial.  It 
is  claimed  that  the  evidence  sought  to  be  elicited  by  the  ques- 
tion was  material  in  aiding  the  jury  in  arriving  at  plaintiff's 
damage.  And  in  support  of  the  proposition  it  is  argued  that 
a  child  so  weak  or  feeble  that  he  could  not  survive  an  injury 
that  a  healthy  child  would  have  survived  has  a  less  expec- 
tancy of  life  than  the  ordinary  child,  and  could  not  be  expected 
to  accumulate  so  much  for  his  estate,  and  that  an  estate  would 
be  less  damaged  by  the  death  of  a  weak  child  than  by  that  of 
a  healthy  one. 

It  is  true  that  the  measure  of  plaintiff's  damage  is  the  loss 
occasioned  by  death  of  the  deceased,  and  that  his  health, 
mental  and  physical  condition,  and  his  expectancy  of  life 
were  proper  subjects  to  be  submitted  to  the  jury  for  their  con- 
sideration in  estimating  the  amount  of  the  damage  sustained 
by  the  estate.  But  it  does  not  follow  that  defendant  should 
have  been  permitted  to  show  that,  in  the  opinion  of  the 
witness,  deceased  would  not  have  died  from  the  effects  of 
the  frightful  injury  he  received  if  he  had  been  as  strong  and 
healthy  as  some  other  boy,  or  even  if  he  himself  had  been 
more  vigorous.  There  was  no  controversy  as  to  the  cause  of 
the  child's  death;  and  the  question  then  before  the  jury  was. 
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not  what  amount  of  injury  of  the  character  suffered  by  him 
he  could  or  would  have  survived  under  other  circumstances, 
but  what  was  in  fact  his  health  and  physical  condition  at  the 
time  of  the  injury;  and  that  the  witness  had  already  stated. 
We  see  no  error  of  the  court  in  excluding  the  question. 

It  is  next  contended  that  the  court  erred  in  excluding  the 
testimony  offered  by  appellant  to  show  that  it  is  not  the 
custom  of  railroad  companies,  or  those  operating  such  turn- 
tables, to  have  or  keep  the  same  locked  or  fastened  at  any 
time,  but  on  the  contrary,  that  the  custom  and  practice  of  all 
such  companies  is,  and  always  has  been,  to  have  and  keep 
them  unfastened  and  unlocked  at  all  times,  whether  in  actual 
use  or  not,  and  whether  inclosed  or  in  an  open  public  place. 
We  think  this  evidence  was  clearly  immaterial,  and  was 
rightly  excluded  by  the  court.  The  question  at  issue  was 
whether  the  defendant  secured  the  turn-table  as  careful  and 
prudent  men  would  ordinarily  do  under  like  circumstances. 
What  would  be  clearly  negligent  in  one  case  and  under  some 
circumstances  might  be  ordinary  care  under  other  and  differ- 
ent circumstances;  and  whether  there  is  negligence  in  any 
particular  case  must  generally  be  determined  by  the  facts  and 
circumstances  of  that  case,  and  not  by  any  general  custom  or 
practice:  Koester  v.  Ottumwa,  34  Iowa,  41;  Koons  v.  St.  Louis 
etc.  R.  R.  Co.,  65  Mo.  592;  see  also  Deering  on  Negligence,  sec. 
9,  and  cases  cited.  Besides,  the  custom  proposed  to  be  shown 
is  manifestly  unreasonable  and  negligent,  and  was  not  relied 
upon  by  appellant  as  a  defense  in  the  cause;  for  it  claimed, 
and  still  claims,  immunity  from  liability  on  the  ground  that  it 
secured  its  turn-table  properly. 

The  next  assignment  of  error  is  the  refusal  of  the  court  to 
give,  without  modification,  the  following  instructions,  asked  by 
defendant:  — 

"  1.  If  you  shall  find  that  the  turn-table  was  tied  on  the 
day  of  the  accident  and  injury  complained  of,  in  such  manner 
as  to  prevent  its  being  revolved  without  untying  or  cutting  the 
rope  by  which  it  was  tied,  and  that  on  that  day,  without  the 
knowledge  or  consent  of  the  defendant,  the  rope  was  cut  or  un- 
tied by  a  persons  or  persons  not  in  the  defendant's  employ,  and 
that  the  accident  producing  the  death  of  the  child,  Franklin 
G.  Hedrick,  occurred  before  the  fact  that  the  rope  had  been 
cut  or  unfastened  became  known  to  the  defendant  or  its 
officers,  then  I  charge  you  that  the  defendant  is  not  liable  in 
this  action. 
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"  2.  If  the  defendant  so  fastened  the  turn-table  that  it  could 
not  be  revolved  so  as  to  injure  a  person  or  a  child,  and  in 
the  absence  of  the  officers  of  defendant,  some  person  wrong- 
fully cut  or  untied  the  fastenings  so  that  the  turn-table  could 
be  revolved,  and  thereby  the  deceased  received  the  injury  that 
caused  his  death,  I  charge  you  that  the  defendant  is  not 
liable,  and  your  verdict  should  be  in  favor  of  defendant." 

The  court  modified  the  first  of  these  instructions  by  adding 
thereto,  "  unless  there  was  want  of  ordinary  care  in  the  method 
or  manner  in  which  the  company  undertook  to  secure  the 
turn-table,  and  you  believe  that  this  method  was  the  proxi- 
mate and  controlling  cause  of  the  injury  ";  and  the  second,  by 
adding  the  words,  "  if  you  do  not  further  find  that  the  accident 
or  injury  was  the  result  of  want  of  ordinary  care  in  the  man- 
ner in  which  the  company  undertook  to  secure  the  turn-table, 
and  that  such  want  of  ordinary  care  was  the  proximate  and 
controlling  cause  of  the  injury."  As  so  modified,  the  court 
gave  both  instructions.  Whether  this  action  of  the  court  was 
erroneous  or  not  must  depend  upon  the  measure  of  duty 
which  appellant  owed  to  the  deceased  under  the  circumstances. 
It  had  erected  this  alluring  and  dangerous  machine  in  an 
open,  public  place,  and  its  agent  and  manager  not  only  knew 
that  young  children  were  instinctively  attracted  by  it,  and 
were  in  the  habit  of  playing  upon  and  around  it,  but  that  the 
method  adopted,  if  any,  to  prevent  them  from  so  doing  was 
wholly  insufficient.  It  certainly  would  not  have  been  a  mat- 
ter of  very  great  inconvenience  to  have  securely  fastened  or 
locked  this  unused  turn-table  before  the  deceased  was  in- 
jured, as  was  done  immediately  afterwards.  And  we  think 
it  was  the  duty  of  appellant  to  so  secure  it  as  to  prevent 
injury  to  those  who,  by  reason  of  their  tender  years,  were 
incapable  of  comprehending  its  dangerous  character,  either  by 
locking  it,  or  in  some  other  way  preventing  access  to  it;  and 
a  failure  to  take  such  precaution  was  negligence  on  the  part 
of  appellant:  Gulf,  Colorado,  and  Santa  Fi  Ry  Co.  v.  Styron,  66 
Tex.  421;  Pittsburg,  Allegheny,  and  Manchester  Pass.  Ry  Co.  v. 
Caldwell,  74  Pa.  St.  421;  Nagel  v.  Missouri  Pacific  R'y  Co.,  75 
Mo.  653;  42  Am.  Rep.  418;  East  Saginaw  City  R'y  Co.  v.  Bohn, 
27  Mich.  503;  Hydraulic  Works  Co.  v.  Orr,  83  Pa.  St.  332;  2 
Rorer  on  Railroads,  1121,  1122.  The  instruction  asked  by 
appellant,  in  effect,  requested  the  court  to  charge  the  jury,  as 
matter  of  law,  that  if  they  found  that  appellant  took  the  pre- 
cautions and  used  the  means  claimed  by  it  to  secure  the  turn- 
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table,  it  would  not  be  liable  in  this  action.  And  we  are  of  the 
opinion  that  the  court  committed  no  error  in  refusing  to  give 
the  instruction  as  requested.  The  question  whether  or  not 
appellant,  under  all  the  facts  and  circumstances  of  the  case, 
was  guilty  of  negligence  was  for  the  jury,  and  was  fairly  sub- 
mitted by  the  instructions  given  by  the  court:  Sioux  City  etc. 
R.  R.  Co.  V.  Stout,  17  Wall.  657;  Hoye  v.  Chicago  etc.  Ry  Co., 
62  Wis.  666;  Hydraulic  Works  Co.  v.  Orr,  83  Pa.  St.  332. 

There  appearing  no  error  in  the  record,  the  judgment  of  the 
court  below  must  be  afl&rmed. 


Railroad  CoMPAinES  —  NsaLiOBNOE  —  Infants.  —  Where  a  person  has 
apoa  his  premises  machinery,  tools,  implements,  or  property  which  are 
dangerous  to  children  as  playthings  or  otherwise,  and  in  their  natnre  afford- 
ing  special  temptati(m  to  children,  he  must  guard  them  so  as  to  protect  him- 
self from  liability  for  injuries  sustained  by  children  while  playing  with  them: 
Note  to  Westbrook  v.  MobiU  etc  R.  R.  Co.,  14  Am.  St.  Rep.  595,  596;  Morris- 
sey  V.  Provideneeetc  R.  R.  Co.,  15  R.  I.  271.  And  this  rule  has  been  applied  to 
turn-tables  of  railway  companies  left  unguarded  and  unfastened  in  public 
localities:  Note  to  Weaibrook  y.  Mobile  ete.  R.  A  Co.,  14  Am.  St.  Rep.  595; 
O'Malley  v.  St.  Paul  etc.  R'y  Co.,  43  Minn.  289;  Gvif  etc  R'y  Co.  v.  Mc- 
Whirter,  77  Tex.  356;  19  Am.  St.  Rep.  755. 

Negliqknck  —  Measure  of  Damages  for  Killivo  a  Child.  —  A  pe- 
cuniary injury  resulting  from  the  death  of  a  child  must  be  measured  by  the 
standard  of  the  pecuniary  value  of  the  life  of  the  child,  and  its  loss  to  the 
person  or  persons  entitled  to  damages:  Rajnowsld  v.  Railroad  Co.,  74  Mich. 
21.  A  parent  may  recover  the  loss  of  his  child's  services,  as  damages  result- 
ing from  his  death  through  the  negligence  of  a  railroad  company:  Perry  v. 
Georgia  R,  R,  A  B,  Co.,  85  Ga.  193;  but  it  most  appear  that  the  parent  was 
dependent  upon  the  child,  to  enable  him  to  recover  for  the  value  of  the  life  of 
the  deceased  child:  Clay  v.  Central  R.  R.  «fc  B.  Co.,  84  Ga.  345.  Under  the 
Colorado  statute,  th«  parents  of  an  unmarried  adult  child  may  recover  dam- 
ages measured  by  their  pecuniary  loss  resulting  from  the  death  of  such  child 
through  another's  negligence:  Denver  etc.  R.  R.  Co.  v.  Wib&n,  12  Col.  20;  and 
to  the  same  effect,  substantially,  is  Fordyce  v.  McCants,  51  Ark.  510.  Com- 
pare LomsvilU  etc.  R'y  Co.  v.  Goodykoontz,  12  Am.  St.  Rep.  381-383. 

NEaLiQBNCB  IS  Ordinarilt  A  QUESTION  FOR  THE  JuRY  to  determine: 
Lazell  V.  Kapp,  83  Mich.  36;  Chicago  etc  Co.  v.  Havelick,  131  111.  179;  Lake  Shore 
etc  R'y  Co.  v.  Parker,  131  111.  558;  Abbot  v.  Dmnell,  74  Wis.  515;  Walker  v. 
Boston  etc.  R.  R.  Co.,  64  N.  H.  414;  Fisher  v.  Monongahela  etc  R'y  Co.,  131  Pa. 
St.  293;  Murray  v.  Missouri  P.  R'y  Co.,  101  Mo.  236;  20  Am.  St.  Rep. 
601,  and  note;  and  so  is  the  question  of  contributory  negligence;  Samjh 
son  etc.  Co,  v.  Schaad,  15  Col.  197;  Mathews  v.  Cedar  Rapids,  80  Iowa,  459; 
20  Am.  St.  Rep.  4.36,  and  note.  But  where  the  facts  are  undisputed,  the 
question  of  negligence  is  one  of  law  for  the  court:  DewaM  v.  Kansas  City  ete. 
Jt.  R.  Co.,  44  Kan.  586;  Brezee  v.  Potoers,  80  Mich.  172;  Wilsm  v.  PennsyU 
vania  R'y  Co.,  132  Pa.  St.  27;  Wilkim  v.  St.  Louis  etc  R'y  Co.,  101  Ma  94. 
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Jones  v,  St.  Louis,  Iron  Mountain,  and  Southern 
Railway  Company. 

[53  Arkansas,  27.] 

Value  of  Pebsokal  Property,  how  Proved  in  Absence  of  Local 
Market.  —  Where  the  value  of  personal  property  cannot  be  fixed  by 
the  proof  of  local  markets,  it  may  be  done  by  proof  of  value  at  the 
nearest  point  where  similar  property  is  bought  and  sold,  with  proper 
addition  or  deduction  for  cost  of  transportation  and  the  hazard  and  ex- 
pense incident  thereto,  according  as  the  property  is  held  for  sale  or  for 
use.  But  evidence  of  the  value  of  such  property  in  a  distant  market  ia 
not  admissible  unless  it  is  proved  that  there  ia  no  adequate  local  market, 
or  that  the  two  markets  are  interdependent  and  sympathetic. 

Dbposition  Excluded  fob  Incompetency  should  bk  Offered  Anew,  if 
Subsequent  Evidence  Reveals  its  Competency.  — A  deposition 
which  is  properly  excluded  for  incompetency  in  the  state  of  the  case 
when  it  is  offered  should  be  offered  in  evidence  again,  if  subsequent 
evidence  reveals  its  competency.  And  if  the  party  offering  it  fails  to  do 
this,  he  cannot  complain  of  the  ruling  of  the  court  excluding  it. 

Action  to  recover  damages  for  the  killing  of  a  colt  in  White 
County.  Before  the  trial,  the  court,  on  motion  of  the  defend- 
ant, excluded  certain  parts  of  the  depositions  of  certain  wit- 
nesses residing  at  Leslie,  Michigan,  tending  to  prove  the  value 
of  the  colt  at  that  place.  The  plaintiff  subsequently  showed 
that  there  was  no  adequate  local  market  for  such  an  animal 
at  the  place  of  the  killing.  The  plaintifiF,  who  claimed  the 
colt  to  be  worth  one  thousand  dollars,  recovered  a  verdict  for 
four  hundred  dollars,  and  he  appealed,  alleging  as  error  the 
exclusion  of  said  testimony. 
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W.  R.  Coody,  for  the  appellant. 
Dodge  and  Johnson,  for  the  appellee. 

Hemingway,  J.  For  an  injury  to  property,  the  owner  is  en- 
titled to  be  compensated  by  a  recovery  against  the  wrong-doer 
to  the  extent  of  his  injury.  If  personal  property  be  damaged 
to  the  extent  of  destruction,  its  owner  may  have  compensa- 
tion by  a  recovery  of  its  value  at  the  time  and  place  of  its 
destruction.  The  correct  rule  for  measuring  the  damage  is 
found  in  a  statement  of  the  right,  and  about  it  there  is  no 
room  for  difference.  But  difficulty  in  applying  the  rule  in 
different  cases  has  arisen  in  determining  what  evidence  is 
competent  to  prove  the  value  of  property  destroyed. 

To  establish  value,  as  to  prove  other  facts,  the  law  requires 
the  best  evidence  that  can  be  had.  In  most  cases  this  rule 
would  require  proof  of  value  in  the  market  at  the  time  and 
place  of  the  injury;  for  if  the  property  was  held  for  sale,  this 
shows  the  extent  of  the  loss  in  not  being  able  to  sell  it;  and 
if  it  was. held  for  use,  this  shows  what  it  would  cost  to  re- 
place it. 

But  while  the  principle  which  exacts  the  best  evidence  is 
general,  what  constitutes  the  best  evidence  varies  with  the 
circumstances  of  the  different  cases.  There  may  have  been, 
in  a  particular  case,  an  injury  to  property  of  a  kind  not  sold, 
and  therefore  without  market  value,  at  the  place  of  injury; 
still,  it  had  a  value  there,  either  for  its  utility  or  because  it 
might  be  transported  and  sold  at  distant  markets;  and  as  all 
rules  of  evidence  are  adopted  for  practical  purposes  in  the  ad- 
ministration of  justice,  they  should  not  preclude  a  recovery 
because  a  loss  occurred  at  a  place  where  there  was  no  market 
for  the  particular  kind  of  property.  The  law  accomplishes  no 
such  result,  but  accords  to  the  party  injured  the  right  to  re- 
cover the  amount  of  his  loss,  and  exacts  no  more  in  proof  of 
the  amount  than  the  best  evidence  of  which  his  case  is  sus- 
ceptible. This  implies  that  proof  of  the  market  price  at  other 
points  may  be  admitted;  but  does  it  imply  that  proof  may  be 
admitted  of  the  market  price  at  any  or  all  distant  points  at 
which  there  may  be  a  market?  This  conclusion  would  be  as 
unreasonable  as  that  the  absence  of  a  local  market  should 
exclude  all  proof  of  value. 

It  would  not  be  contended  that  in  an  action  by  a  farmer  in 
one  of  our  Western  states  for  corn  destroyed  in  his  barn,  it 
would  be  competent  to  prove  the  value  of  corn  in  Dublin;  or 
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that  in  trover  for  furs  converted  in  Alaska,  it  would  be  com- 
petent to  prove  the  value  of  similar  articles  in  Berlin  or  Rome. 
If  such  proof  tended  in  some  slight  degree  to  establish  value,, 
other  and  better  proof  is,  in  the  nature  of  things,  to  be  had 
tending  more  nearly  and  directly  to  that  result. 

As  the  aim  of  the  law  is,  in  such  cases,  to  ascertain  value, 
courts  should  not  admit  proof  of  it  which  is  to  a  great  extent 
misleading,  when  it  is  susceptible  of  proof  without  the  mis- 
leading elements  that  is  manifestly  to  be  had. 

So  we  find  it  established  that  where  value  cannot  be  fixed 
by  the  proof  of  local  markets,  it  may  be  done  by  proof  of  value 
At  the  nearest  point  where  similar  property  is  bought  and  sold, 
with  such  addition  or  deduction  for  cost  of  transportation,  and 
the  hazard  and  expense  incident  thereto,  as  may  be  necessary 
to  determine  its  actual  value  at  the  place  of  the  injury.  If  it 
was  held  for  sale,  the  amount  of  recovery  should  be  a  sum. 
which  would  have  been  realized  upon  a  sale,  and  in  such  case- 
there  should  be  a  deduction  from  its  value  in  the  distant  mar- 
ket; while  if  it  was  held  for  use,  the  recovery  should  be  of  a 
sum  sufficient  to  replace  it,  and  there  should  be  an  addition 
to  the  price  in  the  distant  market  to  meet  the  cost  and  hazard 
of  transportation:  Coolidge  v.  Choate,  11  Met.  79;  Grand  Tower 
Miniri,g  Co.  v.  Phillips,  23  Wall.  471;  2  Sutherland  on  Dam- 
ages, 373. 

In  what  we  have  said  we  have  not  attempted  to  formulate 
a  rule  of  universal  application;  for  there  are  states  of  case  in 
which  courts,  in  order  to  ascertain  actual  value  and  arrive  at 
a  just  finding,  have  adopted  a  different  rule  for  the  admission 
of  evidence,  not  violating,  but  really  conserving,  the  principles 
that  we  have  announced. 

Thus  in  the  case  of  Harris  v.  Panama  R.  R.  Co.,  58  N.  Y. 
660,  which  was  an  action  for  killing  a  race-horse  on  the  Isth- 
mus of  Panama,  the  court  held  that  proof  of  the  value  of  the 
horse  in  San  Francisco  was  admissible,  it  appearing  that  there 
was  no  local  market  for  such  animals,  and  that  it  was  being, 
transported  to  San  Francisco  when  killed. 

So  in  other  cases,  it  is  held  that  proof  of  distant  markets 
may  be  received  when  they  and  the  local  market  are  interde- 
pendent or  sympathetic:  2  Wharton  on  Evidence,  1290. 

The  absence  of  a  local  market  was  not  disclosed  by  the 
state  of  case  when  the  court  suppressed  the  depositions,  nor 
did  it  appear  that  the  market  value  of  similar  animala  in 
Leslie,  Michigan,  had  any  reasonable  or  satisfactory  tendency 
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to  prove  the  value  of  plaintiff's  animal  when  and  where  it  was 
killed.  No  such  deduction  could  be  drawn  from  the  relative 
situation  of  the  two  places,  or  from  their  ordinary  business  in- 
tercourse. It  follows  that  the  depositions  were  irrelevant  and 
incompetent. 

If  for  any  reason  not  apparent  they  were  competent,  the 
plaintiff  should  have  advised  the  court  of  the  reason,  with  an 
offer  to  prove  it  on  the  trial;  if  he  had  done  so,  the  court 
would  doubtless  have  admitted  the  depositions  when  proof 
revealed  their  competency.  As  plaintiff  failed  to  do  this,  the 
court  could  determine  the  question  of  relevancy  only  in  the 
light  of  the  depositions  excepted  to  and  the  pleadings;  and 
as  they  disclosed  no  relevancy,  it  was  right  in  sustaining  the 
^motion  to  suppress. 

-If  in  the  progress  of  the  trial  plaintiff  made  proof  in  con- 
"nection  with  which  the  depositions  became  competent,  he 
should  then  have  offered  them  in  evidence;  this  he  failed  to 
do.  If  he  had  done  so,  and  the  court  had  excluded  them, 
we  would  be  called  to  decide  whether  they  were  competent, 
in  connection  with  the  proof  that  there  was  no  market  for  the 
injured  animal  at  the  place  of  its  injury.  But  the  circuit 
court  did  not  rule  on  that  state  of  the  case,  and  it  is  not  be- 
fore us  for  review. 

No  other  ground  of  reversal  is  urged,  and  as  there  was  no 
error  in  the  court's  action  in  this  regard,  the  judgment  will 
be  afl&rmed.  

Personal  Property,  Valur  of,  how  Determined.  —  The  price  for 
■which  gooda  sold  at  auctioa  is  admissible  as  evidence  of  their  value:  Kent  v. 
Whitney,  9  Allen,  62;  85  Am.  Dec.  739.  The  market  value  of  property  at  a 
given  time  is  presumed  to  be  the  highest  price  obtainable  for  it  at  that  time, 
in  the  absence  of  proof  to  the  contrary:  Kisling  v.  Shaw,  33  Cal.  425;  91  Am, 
Dec.  644.  Evidence  that  personalty  has  no  market  value  is  immaterial, 
where  it  is  shown  that  the  property  was  never  offered  for  sale:  Doran  v. 
JSaton,  40  Minn.  35.  The  value  of  four  bales  of  cotton  in  a  city  in  Georgia 
<cannot  be  proved  by  showing  the  value  of  six  bales  of  oottou  in  a  city  iu 
Ohio:  Simpson  v.  Cincinnati  etc.  R'y  Co.,  81  Ga.  496.  The  price  for  which 
the  owner  of  a  number  of  fruit-trees  had  contracted  to  sell  them  at  the  point 
of  destination  is  admissible  as  afifording  some  evidence  of  their  value  at  that 
place:  Clements  v.  Burlington  etc.  R'y  Co.,  74  Iowa,  442.  Where  the  animal 
whose  value  is  in  question  ia  merely  a  graded  Jersey  cow,  evidence  as  to  the 
Talue  of  a  thoroughbred  Jersey  cow  at  the  time  and  place  of  the  accident  ia 
inadmissible:    Western  R'y  Co.  v.  Lazarus,  88  Ala.  453. 

In  ascertaining  the  value  of  property  for  taxation,  consideration  may  be 
taken  sis  to  its  market  value  at  a  sale  for  cash  which  is  not  a  forced  sale, 
v*nd  its  profit-yielding  capacity:  Slate  v.  Bienville  Water  S.  Co.,  89  Ala.  325, 
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BowDEN  V,  Bland. 

[53  AEKA.KSA.S,  53.] 

CJouRT  Of  Equttt  cannot  Rbform  Deed  of  Marrisd  Woman.  —  A  court 
of  chancery  eannot  reform  the  deed  of  a  married  woman  not  acting  aa 
»  fcTne  sole.  And  where  a  husband  and  wife  join  in  a  conveyance  of 
her  land,  which  by  mistake  conveys  only  her  dower  interest  therein, 
although  she  intended  to  convey  her  entire  estate,  acts  passed  to  cure 
defectively  acknowledged  deeds  of  married  women  do  not  apply  to  sach 
conveyance. 

Ejectment.     The  opinion  states  the  case. 

W.  S.  McCain,  and  Wells  and  Williamson,  for  the  appellants. 

Harrison  and  Harrison,  for  the  appellees. 

Hughes,  J.  Appellants  brought  an  action  of  ejectment  for 
an  undivided  oae-seventh  interest  in  the  "  Wiley  place,"  in 
Drew  County,  alleging  that  the  plaintiffs'  ancestor,  Catherine 
Bowden,  inherited  a  one-seventh  interest  in  the  land  from  her 
father,  Edward  Wiley,  who  died  seised  of  the  land;  that 
plaintiffs  inherited  from  said  Catherine,  and  that  defendants 
are  in  possession  under  a  deed  made  in  1882  by  Catherine's 
husband,  Jesse  Bowden,  Sen.,  tenant  by  the  curtesy,  to  one 
Bowling,  under  whom  defendants  (appellees)  claim  by  mesne 
conveyances;  that  Bowden,  the  tenant  by  the  curtesy,  is 
dead,  and  that  defendants  (appellees)  refuse  to  surrender, 
pray  judgment  for  possession,  and  for  rents  and  profits. 
Defendants  answered,  admitting  the  above  facts,  but  stating 
as  a  defense  that  Catherine  Bowden,  the  maternal  ancestor 
of  the  plaintiffs,  intended  to  join  her  husband  in  the  deed  to 
Bowling  as  a  grantor  in  fee,  but  that,  by  mistake  of  the  par- 
ties and  the  draughtsman  who  prepared  the  deed,  it  was  so 
worded  as  to  purport  to  convey  only  a  dower  interest  in  the 
land  upon  her  part.  They  pleaded  the  statute  of  limitations, 
which,  however,  is  not  insisted  on  in  the  brief  of  counsel,  and 
will  be  treated  as  waived.  They  made  their  answer  a  cross- 
complaint;  averred  that  the  plaintiffs,  as  heirs  of  Jesse  Bowden, 
had  inherited  from  his  estate  assets  equal  in  value  to  their 
interest  in  the  land  in  controversy;  that  they  had  made  valu- 
able improvements  upon  the  land;  pleaded  a  counterclaim, 
prayed  that  plaintiffs'  complaint- be  dismissed,  and  that  their 
title  be  quieted.  The  cause  was  transferred  to  equity.  Ap- 
pellants demurred  to  the  cross-complaint  and  counterclaim. 
Tlie  demurrer  was  overruled,  and  they  excepted. 

The  appellants  then    filed    their  separate  answers   to  the 
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counterclaim  and  cross-complaint  of  appellees,  and  the  chan- 
cellor, having  found  the  facts  alleged  in  the  answer  to  be  true 
as  to  the  intention  and  purpose  of  Mrs.  Catherine  Bowden 
in  the  execution  of  the  deed  to  Bowling,  dismissed  plaintitfs' 
complaint,  decreed  reformation  of  Mrs.  Bowden's  deed,  and 
that  the  title  of  appellees  be  quieted.  Appellants  prayed  an 
appeal,  and  brought  the  cause  to  this  court. 

The  main  question  presented  in  the  case  is.  Has  a  court  of 
chancery  the  power  to  reform  the  deed  of  a  married  woman 
made  in  1852?  The  deed  of  Mrs.  Catherine  Bowden  is  not 
defective  in  execution  or  acknowledgment;  it  is  executed  in 
good  form,  and  properly  acknowledged.  But  it  is  the  deed  of 
the  husband  in  fee  to  the  wife's  land,  in  which  the  wife  joined, 
purporting  only  to  relinquish  a  right  or  possibility  of  dower. 

In  Martin  v.  Hargardine,  46  111.  322,  it  was  adjudged  that 
"  where  the  husband  and  wife  joined  in  the  execution  of  a 
mortgage,  which  by  mistake  described  the  wrong  tract  of  land, 
a  court  of  chancery  has  no  power  to  correct  the  mistake  so 
that  the^  relinquishment  of  dower  shall  apply  to  land  not 
described  in  the  mortgage,  although  such  land  was  intended 
by  all  the  parties  to  be  described  therein."  At  common  law, 
a  married  woman  had  no  power  to  convey  her  land,  except 
by  fine  and  recovery,  and  it  is  only  by  statutory  enlargement 
of  her  powers  that  she  can  now  do  so.  "  The  conveyance  of  a 
feme  covert,  except  by  some  matter  of  record,  was  absolutely 

void  at  law If  there  is  a  defect  in  a  wife's  conveyance, 

rendering  it  void  at  law,  it  is  equally  so  in  a  court  of  equity; 
and  the  latter  tribunal  has  no  jurisdiction  to  cure  it,  or  com- 
pel a  conveyance  from  her  in  due  form,  even  though  the 
purchase-money  has  been  paid":  2  Kent's  Com.  150;  1  Bishop 
on  Married  Women,  sec.  599;  Leonis  v.  Lazzarovich,  55  Cal. 
52;  Drury  v.  Foster,  2  Wall.  24;  Knowles  v.  McCamly,  10 
Paige,  342;  Gebh  v.  Rose,  40  Md.  387;  Townsley  v.  Chapin,  12 
Allen,  476.  By  a  decided  weight  of  authority,  it  is  well  set- 
tled that  a  court  of  chancery  cannot  reform  the  deed  of  a 
married  woman  not  acting  as  a  feme  sole.  It  is  well  settled 
in  this  state  that  a  court  of  equity  will  not  decree  specific  per- 
formance of  a  married  woman's  agreement  in  writing  to  con- 
vey her  land:  Milwee  v.  Milwee,  44  Ark.  112;  Rockafellow  v. 
Oliver,  41  Ark.  169;  Felkner  v.  Tighe,  39  Ark.  357;  Wood  v. 
Terry,  30  Ark.  385;  Rogers  v.  Brooks,  30  Ark.  612;  Stidham 
V.  Matthews,  29  Ark.  650. 

This  being  true,  a  court  of  equity  could  not  decree  that  the 
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intention  of  a  married  woman,  not  expressed  in  her  deed,  tc 
convey  the  fee  in  tier  lands  should  be  enforced.  Do  the  cura- 
tive acts  of  1883  and  1885  make  this  deed  of  Mrs.  Bowden 
effective?  The  first  was  passed  in  March,  1888,  and  was  sub- 
stantially re-enacted  in  1885  (Acts  of  1885,  p.  191)  as  "An 
act  for  the  better  quieting  of  titles,"  and  is  as  follows:  "All 
deeds  and  other  conveyances  recorded  prior  to  the  first  day 
of  January,  1883,  purporting  to  have  been  acknowledged  be* 
fore  any  officer,  and  which  have  not  heretofore  been  invalidated 
by  any  judicial  proceeding,  shall  be  held  valid  to  pass  the 
estate  which  such  conveyances  purport  to  transfer,  although 
such  acknowledgment  may  have  been  on  any  account  defect- 
ive." 

The  second  of  these  acts,  passed  on  the  14th  of  March,  1883, 
is  entitled  "An  act  to  cure  defective  acknowledgments,"  and  is 
as  follows:  "All  conveyances  and  other  instruments  of  writing 
authorized  by  law  to  be  recorded,  or  which  have  been  here- 
tofore recorded  in  any  county  in  this  state,  the  proof  of  the 
execution  whereof  is  insufficient  because  the  officer  certifying 
such  execution  omitted  any  words  in  his  certificate,  .... 
shall  be  valid  and  binding  as  though  the  certificate  of  ac- 
knowledgment or  proof  of  execution  was  in  due  form."  In 
Johnson  v.  Parker,  51  Ark.  421,  Chief  Justice  Cockrill,  deliv- 
ering the  opinion  of  the  court,  said:  "In  the  case  of  Johnson 
v.  Richardson,  44  Ark.  365,  we  ruled  that  these  provisions  of 
the  statute  validated  a  previously  defective  acknowledgment 
of  a  relinquishment  of  dower,  and  that  no  vested  right  was 
disturbed  thereby.  In  that  case,  however,  the  certificate  of 
the  officer  showed  that  the  wife  had  made  an  ineffectual  effort 
to  relinquish  dower,  and  the  curative  acts  were  permitted  to 
supply  the  defect  in  the  certificate But  when  the  ac- 
knowledgment is  in  form  for  that  purpose,  the  fact  that  the 
wife  joins  in  the  deed  with  her  husband  as  grantor  is  sufficient 
to  bar  her  dower,  even  though  there  is  no  clause  in  the  deed 
expressly  relinquishing  it:  Button  v.  Stuart,  41  Ark.  101. 
....  If  she  joins  with  her  husband  in  the  conveyance,  as  a 
grantor,  her  estate  passes.  The  deed  is  sufficient  to  pass  her 
title,  right,  or  interest,  whatever  it  may  be,  provided,  only,  the 
requirements  of  the  statute  as  to  acknowledgments  are  ob- 
served. A  deed  of  general  warranty  purports  to  convey  a  per- 
fect title  or  estate Our  statutes  are  designed  to  operate 

upon  the  ceremony  of  the  execution  of  conveyances,  —  a  subject 
wholly  within  the  control  of  the  legislature;  and  as  was  said 
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in  Mrs.  Richardson's  case,  supra,  the  power  which  prescribed 
the  form  to  be  observed  in  the  execution  of  a  conveyance  has 
said  that  a  non-compliance  with  it  shall  be  excused,  in  order 
that  the  contract  made  by  the  parties  shall  have  efifect  accord- 
ing to  its  purport." 

But  as  the  deed  does  not  purport  to  convey  the  fee,  but  only 
a  dower  interest,  and  is  not  defective  either  in  execution  or 
acknowledgment,  the  curative  acts  do  not  apply.  There  is 
nothing  for  them  to  operate  upon.  It  therefore  follows  that 
the  chancellor  erred  in  overruling  appellants'  demurrer  to 
the  cross-complaint  of  the  appellees. 

The  decree  is  reversed,  and  as  there  seems  to  be  an  agree- 
ment of  counsel,  implied  from  their  briefs  in  the  case,  that  the 
appellees  are  entitled  to  betterments,  the  clerk  of  this  court  is 
directed  to  ascertain  and  state  the  value  of  same. 

Marrikd  Womrn  —  Drkds.  — A  married  woman  can  only  pftis  her  title 
to  land  in  the  manner  provided  by  statute;  and  the  burden  is  upon  the  party 
claiming  under  her  deed  to  show  that  such  deed  was  executed  and  acknowl- 
edged as  required  by  law:  Logan  v.  Oardner,  136  Pa.  St.  688;  20  Am.  St. 
Rep.  939,  and  note;  IJayden  v,  MoJlf(tU,  74  Tex.  647;  16  Am.  St.  Rep.  866, 
and  note;  Franklin  v.  Poll'ird  Mill  Co.,  88  Ala.  318;  Uooney  v.  Mich/iel,  84 
Ala.  686;  DanyUmU  v.  EUom,  80  CaL  65;  Oage.  v.  Wlieekr,  129  111.  197;  Met- 
tier  V.  Miller,  129  111.  631;  T/iomi>8on  v.  8mUh,  106  N.  0.  357;  It&ter  v.  Roan- 
oke  Nai.  Bank,  83  Va.  689.  A  court  of  equity  will  not  reform  a  deod, 
defectively  executed  by  a  busbaud  and  wife,  purporting  to  convey  the  wifo'ii 
land,  on  the  ground  of  mistake:  Connor  v.  Armstrong,  80  Ala.  262;  nor  will  it 
specifically  enforce  such  a  dood:  Wynn  v.  Loutfuin,  86  Va.  946;  nor  give  any 
equitable  relief  whatever  with  respect  thereto:  Vox  v.  Holcomh,  87  Ala.  589; 
18  Am.  St.  Rep.  79.  But  see  Oardner  v.  Mo(»'e,  76  Ala.  394;  61  Am.  liep. 
464,  and  note  45&-462,  as  to  what  defects  in  the  deeds  of  married  women  may 
b*  reformed  in  equity. 


Ghippith  V.  Lanqsdalb. 

[68  Arkansas,  71.] 
ATTAOHmifT  o»  Dbbtor'i  Peoperty  kot  Bkjoinbd  wnsN.  —  When  • 
debtor  and  his  creditor  are  domiciled  in  different  states,  and  the  credi- 
tor in  the  oonrts  of  his  own  domicile  proceeds  to  attach  the  property  of 
the  debtor  which  is  exempt  by  the  law  of  the  latter's  domicile,  the 
courts  of  the  debtor's  domicile  will  not  enjoin  the  creditor  from  pro- 
ceeding, even  though  he  is  temporarily  found  within  their  jurisdiction; 
and  if  in  such  a  case  an  injunction  is  iroprovidently  granted,  and  the 
creditor  violates  It  by  taking  judgment  in  a  court  of  his  domicile,  and 
appropriating  to  its  payment  the  property  attached,  the  court  that 
iMued  the  injunction  will  not  render  jud^jinent  against  the  creditor  for 
the  value  of  the  property  so  appropriated. 
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Suit  for  injunction.  Langedale,  a  resident  of  Texas,  sued 
Griffith,  a  resident  of  Arkansas,  in  a  court  in  Texas.  A  non- 
resident citation  was  returned  as  served  on  Griffith  in  Arkan- 
sas. A  writ  of  garnishment  was  issued  against  a  debtor  of 
Griffith  resident  in  Texas,  and  returned  served.  A  personal 
judgment  was  rendered  against  Griffith  for  the  amount  of  the 
plaintiff's  claim,  and  the  debtor  garnished  in  Texas  an- 
swered admitting  indebtedness  to  Griffith  for  personal  ser- 
vices. Thereupon  Griffith  sued  Langsdale  in  Arkansas  to 
restrain  him  from  prosecuting  the  garnishment  proceeding  in 
the  Texas  court,  claiming  that  the  latter  was  endeavoring  to 
defraud  him  of  his  constitutional  exemptions.  A  temporary 
injunction  was  granted.  Pending  this  suit,  the  money  gar- 
nished was  paid  by  the  garnishee;  and  these  facts  were  set 
up  in  a  supplemental  complaint.  After  hearing,  the  complaint 
was  dismissed,  and  the  plaintiff  appealed. 

Arnold  and  Cook,  for  the  appellant. 

F.  D.  Cook,  for  the  appellee. 

Cock  RILL,  C.  J.  A  creditor  who  attempts  to  evade  the 
exemption  laws  of  his  state  by  resort  to  attachment  proceed- 
ings in  the  court  of  another  state  against  the  property  of  a 
debtor  who  is  a  resident  of  the  state  of  the  creditor's  domi- 
cile may  be  enjoined  by  the  courts  of  the  latter  state  from 
prosecuting  his  suit  in  the  foreign  jurisdiction:  Cole  v.  Cun- 
ningham,  133  U.  S.  107;  Keyser  v.  Rice,  47  Md.  203;  28  Am. 
Rep.  448;  Snook  v.  Snetzer,  25  Ohio  St.  516;  Wxhon  v.  Joseph,, 
107  Ind.  490;  Hager  v.  Adams,  70  Iowa,  746. 

In  restraining  the  proceeding,  the  court  acts,  not  upon  the- 
court  of  foreign  jurisdiction,  but  upon  the  person  of  the  cred- 
itor: Pickett  V.  Ferguson,  45  Ark.  177;  55  Am.  Rep.  545.  The 
equitable  jurisdiction  in  this  class  of  cases  arises  from  the 
creditor's  effort  to  evade  the  law  of  the  state  of  his  domicile. 
When,  therefore,  the  debtor  and  creditor  are  domiciled  in  dif- 
ferent states,  and  the  creditor  proceeds  by  attachment  in  the 
courts  of  the  state  of  his  domicile  against  the  property  of  his 
debtor,  there  is  no  cause  for  the  interference  by  injunction  on 
the  part  of  the  courts  of  the  debtor's  domicile,  even  though 
the  creditor  be  temporarily  found  within  their  jurisdiction. 
That  was  the  state  of  the  case  presented  by  the  appellant  in 
this  cause.  There  was  no  error,  therefore,  in  refusing  the  in- 
junction. 

But  the  creditor  collected  through  his  Texas  attachment  a 
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'debt  due  the  appellant  after  the  complaint  in  this  cause  was 
£led.  That  fact  was  set  up  in  an  amendment  to  the  com- 
•plaint,  and  it  is  argued  that  the  court  erred  in  not  rendering 
judgment  in  ]3ersowam  against  him  for  the  amount  so  collected. 
If  it  had  been  collected  in  disobedience  of  a  rightful  injunc- 
tion, the  plaintiff  might  have  been  entitled  to  that  relief: 
Hager  v.  Adams,  70  Iowa,  746.  But  he  was  not  entitled  to 
that  measure  of  relief  for  the  disobedience  of  the  provisional 
restraining  order  which  had  been  improvidently  istuc  J.  Nor 
does  he  show  any  other  cause  for  the  recovery  from  the 
appellee  of  the  money  collected  by  him  under  the  Texas  judg* 
ment.  The  effort  of  the  Texas  court  to  render  a  binding 
judgment  in  personam  against  the  appellant,  upon  service  of 
process  had  in  Arkansas  was  futile;  but  a  writ  of  garnish- 
ment was  sued  out  at  the  institution  of  the  suit  and  served 
upon  the  appellant's  debtor,  who  paid  the  amount  in  suit  to 
the  appellee  under  the  order  of  the  Texas  court. 

The  appellant's  comph  int  contained  no  allegation  that  the 
Texas  court  was  withou  jurisdiction  to  attach  and  condemn 
ihe  debt.  It  admits  the  jurisdiction  of  the  court,  and  seeks  to 
avoid  the  effect  of  the  judgment  upon  other  grounds.  But 
the  jurisdiction  to  seize  and  condemn  the  debt  being  admitted, 
^0  ground  for  recovery  is  shown. 

Afl&rm.  

iNjuNonoNS,  Jurisdiction  with  Respect  to.  — While  the  courts  of 
<equity  of  one  state  may  by  injunction  prevent  its  citizens  from  prosecuting 
«uits  in  another  state:  Pickett  v.  Ferguson,  45  Ark.  177;  55  Am.  Rep.  545; 
En'jel  y.  Scheuermann  40  Ga.  206;  2  Am.  Rep.  573;  such  as  suits  so  instituted 
for  the  purpose  of  evading  exemption  laws:  Note  to  Mumper  v.  Wilson,  2  Am. 
St.  Rep.  242;  yet  after  such  a  suit  has  been  commenced  by  one  in  the  courts 
of  another  state,  a  court  of  equity  will  not  interfere  with  its  prosecution: 
Harris  v.  Pullman,  84  111.  20;  25  Am.  Rep.  416. 

Execution,  Exemption  of  Property  from.  —  Exemption  laws  have  no 
extraterritorial  eflfect,  but  are  restricted  in  their  operation  to  the  state  in 
"which  they  are  enacted:  Carson  v.  Railway  Co.,  88  Tenn.  646;  17  Am.  St.  Rep. 
'921,  and  note;  note  to  Mumper  v.  WiUon,  2  Am.  St.  Rep.  240-242.  Exemp- 
tion laws  cannot  avail  a  debtor  in  a  suit  commenced  against  him  in  another 
state:  East  Tennessee  etc,  R.  R.  Co.  v.  Kennedy,  83  Ala.  462;  3  Am.  St.  Rep. 
755,  and  note;  Harwell  v.  Sharp,  85  Ga.  124;  21  Am.  St.  Rep.  149,  and  note. 
But  see  Drake  v.  Lalce  Shore  etc.  R'y  Co.,  69  Mich.  168;  13  Am.  St  Rep.  382, 
and  note;  Stark  v.  Bare^  39  Kan.  100;  7  Am.  St.  Rep.  637. 


March,  1890.]    State  National  Bank  t;.  Nebl,  185 

State  National  Bank  v.  Neel. 

[63  Arkansas,  110.] 

Judicial  Sale,  Confirmation  of,  in  Discretion  o»  Court.  —  In  judicial 
sales  the  court  is  the  vendor,  and  it  may  confirm  or  refuse  to  confirm  a 
•ale  made  under  its  order,  in  the  exercise  of  a  sound  ju<licial  discretion. 
The  court  may  confirm  such  sale  upon  the  condition  that  the  purchaser 
shall  increase  his  bid  to  a  certain  amount. 

Order  Confirmino  Judicial  Sale  la  Final  Judgment.  —  An  order  con- 
firming a  judicial  sale  is  a  final  judgment,  and  the  court  has  no  power 
to  set  it  aside  at  a  term  subsequent  to  that  at  which  it  ia  rendered. 

Petition.     The  opinion  states  the  case. 
N.  T.  White^  for  the  appellants. 
M.  L.  BeU,  for  the  appellee. 

Hughes,  J.  In  the  suit  of  appellants,  attaching  creditors  of 
C.  M.  Neel,  John  M.  Clayton  was  appointed  receiver,  and  was 
ordered  by  th©  court  to  sell  part  of  the  property  that  came  to 
his  hands;  and  on  the  14th  of  February,  1887,  the  receiver 
filed  his  report  of  the  sale.  Exceptions  were  filed  to  his  re- 
port of  the  sale  of  eighty-two  mules,  purchased  by  C.  M.  Neel, 
Jr.,  by  the  creditors,  who  alleged  that  the  price  at  which  they 
were  bid  off  was  inadequate,  being  an  average  of  $63.72  per 
head,  and  they  offered,  if  a  resale  should  be  ordered,  to  make 
them  bring  $90  per  head.  The  court  ordered  that  unless 
C.  M.  Neel,  Jr.,  would  pay  the  sum  of  twenty  dollars  per 
head  more  than  his  bid  for  the  mules,  the  sale  should  be  set 
aside,  and  a  resale  ordered,  but  that  if  he  would  accept  the 
terms  proposed,  and  give  his  note  for  the  increased  price, 
the  sale  should  be  confirmed.  Neel  accepted  the  terms,  and 
gave  his  note  accordingly.  This  was  at  the  March  term 
(tenth  day  of  March),  1887,  of  the  Jefferson  circuit  court. 
At  the  same  term  of  court,  on  the  17th  of  June,  1887,  C.  M. 
Neel,  Jr.,  filed  his  petition  to  be  relieved  of  the  $1,640,  the  in- 
creased price  of  the  mules  as  fixed  by  the  court.  On  the  13th 
of  July,  1887,  after  the  attachments  of  appellants  had  been 
sustained,  the  court  ordered  the  receiver  to  disburse  the  funds 
amongst  the  various  creditors.  At  the  September  term  of  the 
court  in  1887,  on  the  tenth  day  of  January,  1888,  the  court 
appointed  the  receiver  and  two  other  persons  a  committee  to 
ascertain  and  report  to  the  court  the  value  of  the  eighty-two 
mules  purchased  by  C.  M.  Neel,  Jr.,  and  the  reasonableness  of 
the  bid  therefor.  The  receiver  reported  that  the  mules  were 
worth  from  eighty  to  one  hundred  dollars,  and  one  of  the  other 
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coramitteemen  reported  that  the  first  sale  was  a  fair  one,  and 
that  the  price  bid  for  the  mules  was  reasonable.  The  other 
committeeman  did  not  report.  On  the  24th  of  February, 
1888,  the  court  made  an  order  revoking  the  order  of  the  10th 
of  March,  1887,  and  relieved  the  said  C.  M.  Neel,  Jr.,  from  the 
payment  of  the  $1,640,  the  amount  of  the  increase  in  the  price 
of  the  mules  over  his  bid  for  the  same.  An  appeal  was  taken 
from  this  last  order.  Had  the  court  the  power  to  make  this 
order,  setting  aside  the  order  of  confirmation  of  the  sale,  after 
the  lapse  of  the  term  at  which  the  confirmation  was  made? 
Was  the  order  of  confirmation  a  final  judgment  from  which 
an  appeal  would  lie? 

In  judicial  sales,  the  court  is  the  vendor,  and  it  may  con- 
firm or  refuse  to  confirm  a  sale  made  under  its  order,  in  the 
exercise  of  a  sound  judicial  discretion:  Penn  v.  Tolleson,  20 
Ark.  661;  Sessions  v.  Peay,  23  Ark.  39;  Thomason  v.  Craig- 
head, 32  Ark.  391;  Morrow  v.  McGregor,  49  Ark.  67;  Rorer  on 
Judicial  Sales,  sees.  124, 126,  128,  394-396.  It  was  within  the 
discretion  of  the  court  to  refuse  to  confirm  the  sale  as  originally 
made  to  C.  M.  Neel,  Jr.,  and  to  confirm  it  upon  his  acceptance 
of  the  terms  of  the  court's  order  that  it  would  be  confirmed 
upon  his  agreeing  to  pay  twenty  dollars  in  addition  to  his  bid 
on  the  average  price  of  the  eighty-two  mules.  When  Neel  had 
done  this,  the  sale  was  confirmed,  and  he  became  liable  to  the 
attaching  creditors  of  C.  M.  Neel,  Sen.,  for  the  $1,640.  C.  M. 
Neel,  Jr.,  became  a  party  to  the  controversy  only  by  becoming 
the  accepted  bidder  at  the  sale. 

The  confirmation  of  the  sale  vested  in  him  the  title  to  the 
mules,  and  determined  all  questions  as  to  the  sale,  and  was  a 
final  adjudication  and  judgment  as  to  its  regularity,  reason- 
ableness, etc.,  and  left  nothing  further  to  be  considered  or 
done  in  regard  to  it.  It  was  a  final  order  upon  this  branch  of 
the  case,  from  which  an  appeal  could  be  taken:  Sessions  v. 
Peay,  23  Ark.  39;  Penn  v.  Tolleson,  20  Ark.  652;  Rorer  on  Ju- 
dicial Sales,  sees.  24,  25,  132;  Koehler  v.  Ball,  2  Kan.  160; 
Williams  v.  Field,  2  Wis.  421;  60  Am.  Dec.  427,  and  cases 
cited  in  note.  It  cannot  be  assumed  that  there  was  any  fraud 
by  which  the  confirmation  of  the  sale  was  procured,  or  any 
mistake  in  making  the  order  of  confirmation,  for  which  the 
same  should  have  been  set  aside;  nor  did  the  purchaser  bring 
his  application  to  vacate  the  order  of  confirmation  within  any 
of  the  provisions  of  section  3909  of  Mansfield's  Digest.  When 
the  term  of  the  court  at  which  the  order  of  confirmation  of  the 
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Bale  was  made  lapsed,  the  order  became  final,  and  the  court 
had  no  power  to  set  it  aside  at  a  subsequent  term:  Turner  v. 
Vaughan,  33  Ark.  454;  Ex  party  Hardy,  26  Ark.  94;  Leigh  v. 
Armor,  35  Ark.  123;  State  v.  Shall,  23  Ark.  601. 

Wherefore  the  judgment  of  the  Jefferson  circuit  court  set- 
ting aside  the  order  of  the  10th  of  March,  1887,  and  releasing 
C.  M.  Neel,  Jr.,  from  his  agreement  to  pay  $1,640,  which  he 
agreed  to  pay  in  addition  to  his  first  bid  for  the  eighty-two 
mules  sold  by  John  M.  Clayton  as  receiver,  was  erroneous, 
and  is  reversed,  and  this  cause  is  remanded  for  further  pro- 
ceedings in  this  behalf. 


Judicial  Sale,  Confirmation  of.  —  The  approval  or  disapproval  of  a 
judicial  sale  rests  in  the  discretion  of  the  court:  Moran  v.  Clark,  30  W.  Va. 
358;  8  Am.  St.  Rep.  66;  for  the  court  has  complete  control  over  the  conduct 
of  the  officers  making  a  judicial  sale,  until  after  the  report  of  such  sale  has 
been  confirmed:  Vanmeter  v.  Vanmeter,  88  Ky.  448.  A  judicial  sale  is  not 
complete,  nor  is  the  bidder  considered  an  actual  purchaser,  until  the  sale- has 
been  confirmed:  Virginia  F.  etc.  Ins.  Go.  v.  Cotirell,  85  Va.  857;  17  Am.  St. 
Rep.  108,  and  note;  Neal  v.  Andrews,  53  Ark.  445. 

Judicial  Salb,  an  Order  Confirming  the  Report  of,  is  final,  and  can- 
not be  vacated  or  modified  by  the  court  after  the  term  at  which  it  was  made: 
Kinrnkl  V.  Tutt,  88  Ky.  392. 

Judicial  Sale,  Effect  of  Confirmation  of.  —  Before  confirmation  of  a 
judicial  sale,  biddings  may  be  opened  on  an  offer  to  advance  the  price  in  a 
sum  deemed  adequate;  but  this  cannot  be  done  after  confirmation,  except  in 
the  case  of  fraud,  accident,  etc. :  Houston  v.  Aycock,  6  Sneed,  406;  73  Anu 
Dec.  131;  Vtterbach  v.  Mehlenger,  86  Va.  62. 


St.  Louis,  Iron  Mountain,  and  Southern  Eail- 
WAY  Company  v,  Bennett. 

[53  Arkansas,  208.] 

boad-mastsb  of  railway  company  has  no  implied  authority  to 
Bind  It  to  Pay  its  Employees'  Board. — It  is  not  incident  to  the 
operation  of  a  railroad  to  board  tlie  company's  employees;  and  it  is  not 
within  the  apparent  scope  of  the  authority  of  its  road-master  to  bind 
the  company  to  pay  for  the  board  of  its  employees. 

Principal's  Assent  Necessary  to  Bind  Him  for  Acts  of  Agent  Out- 
side of  Apparent  Scope  of  his  Authority. — The  authority  of  an 
agent  to  bind  his  principal  in  matters  outside  of  the  apparent  scope  of 
hid  authority  is  not  established  by  proof  of  the  bare  fact  that  he  has 
exercised  such  authority,  unless  it  is  also  proved,  or  the  circumstancea 
Jostify  the  inference,  that  the  person  to  be  charged  as  principal  assented 
t«  sush  acta. 
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The  opinion  states  the  caso. 

Dodgt  and  Johnson,  for  the  appellant. 

CocKRiLL,  C.  J.  The  appellee  furnished  board  to  employees 
of  the  railway,  and  failing  to  receive  his  pay,  sued  the  rail- 
way therefor,  claiming  that  the  road-master  of  the  company 
had  employed  him  to  board  the  men  for  the  company.  There 
was  a  jury  trial,  and  a  verdict  and  judgment  for  the  plaintiflf. 
The  railway  insists  that  the  proof  fails  to  show  tbat  the  road- 
master  was  authorized  to  charge  it  by  contract  for  the  pur- 
pose. We  quote  all  the  proof  upon  that  point.  It  was,  that 
the  company's  road-master  had  "  made  contracts  to  board 
section-men  all  along  the  road";  and  that  it  was  " the  cus- 
tom of  railroads  in  that  section  of  country  for  road-masters  to 
hire  boarding  bosses." 

Now,  it  is  not  incident  to  the  operation  of  a  railroad  that  it 
should  pay  the  board  of  its  employees.  It  is  not  within  the 
apparent  scope  of  the  authority  of  a  road-master  to  bind  the 
company  to  do  so;  and  his  contract  to  pay  for  board  does 
not  bind  the  company,  unless  he  was  expressly  authorized, 
or  the  facts  justify  the  inference  that  he  had  the  implied 
authority.  There  is  no  reason  to  contend  that  there  was 
express  authority,  and  the  question  is.  Can  the  proof  be  said 
to  justify  the  jury  in  the  conclusion  that  he  had  implied  au- 
thority? 

Whether  the  contract  which  the  road-masters  were  in  the 
habit  of  making  was  of  a  character  to  bind  the  company  to 
pay  the  board  of  its  employees,  or  to  see  that  the  employees 
settled  their  accounts,  or  what  the  nature  of  the  contract  was, 
is  not  disclosed.  But  conceding  that  the  usage  of  the  road- 
masters  on  other  roads  would,  in  any  event,  be  competent 
proof  to  throw  liability  upon  the  defendant  for  the  unauthor- 
ized action  of  its  road-master,  it  could  only  be  when  it  was 
shown  that  there  was  a  well-defined  and  publicly  known 
usage  for  road-masters  to  bind  the  company  to  pay  the  board 
of  its  employees  unconditionally.  The  nature  of  the  contracts 
which  the  defendant's  own  road -master  had  frequently  made 
is  not  cle.irly  defined;  but  whatever  it  was,  the  proof  fails  to 
show  that  knowledge  of  the  fact  that  he  had  made  contracts 
was  ever  brought  home  to  the  company,  or  that  it  ever  rati- 
fied or  assented  to  the  road-master's  action  in  any  form.  The 
employees  may  have  paid  their  own  board  without  the  road- 
master's  contracts  being  made  known  to  the  company,  or  the 


May,  1890.]     St.  Louis  etc.  Railway  Co.  v.  Bennett.       189 

company  may  have  repudiated  all  the  other  contracts  made 
by  him,  just  as  it  does  this  one. 

When  one  has  frequently  authorized  his  agent  to  do  acts 
outside  the  line  of  his  ordinary  employment  and  beyond  the 
scope  of  his  apparent  authority,  or  has  commonly  ratified 
such  acts  when  done,  other  persons,  with  knowledge  of  the 
facts,  who  deal  with  him  in  reference  to  similar  matters,  are 
justified  in  presuming  that  he  is  empowered  by  his  principal 
to  bind  him  in  reference  thereto.  But  the  authority  is  not 
established  by  proof  that  the  agent  has  frequently  so  acted, 
unless  it  is  also  proved,  or  the  circumstances  justify  the  in- 
ference, that  the  person  to  be  charged  as  principal  assented 
to  such  acts.  The  authority  of  an  agent  is  never  proved  by 
the  bare  fact  that  the  person  claiming  the  power  has  exercised 
it.  That  alone  proves  nothing  against  the  supposed  princi- 
pal.    Yet  that  is  all  that  was  proved  in  this  case. 

The  verdict  is  not  sustained  by  the  evidence,  and  the  judg- 
ment must  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 


Agency — Principal's  Liability  fob  Agbnt's  Unauthorized  Acts.  — As 
to  third  persons,  a  principal  is  bound  by  the  acts  of  his  agent  done  within 
the  apparent  scope  of  his  authority:  Wachter  v.  Phcenix  Assur.  Co.,  132  Pa. 
St.  428;  19  Am.  St.  Rep.  600;  Tunism  v.  Detroit  etc.  Co.,  73  Mich.  452; 
American  O.  Co.  v.  Minneapolis  etc.  R'y  Co.,  44  Minn.  93;  Levy  v.  First  Nat. 
Bank,  27  Neb.  557;  Lwton  v.  Russell,  27  Neb.  372;  WaU  v.  Bwne,  123  N.  Y. 
592;  Estey  v.  Snyder,  76  Wis.  625;  Du  Souchet  v.  Diitcher,  113  Ind.  249; 
Knowles  v.  Street,  87  Ala.  357;  Bergstrom  v.  Franklin,  74  Tex.  38.  And  this 
is  true,  notwithstanding  private  instructions  to  the  agent,  limiting  his  author- 
ity, which  are  not  known  to  third  persons:  Wachter  v.  Phcenix  Assur.  Co., 
132  Pa.  St.  428;  19  Am.  St.  Rep.  600;  Rosser  v.  Darden,  82  Ga.  219;  Inglish 
V.  Ayer,  79  Mich.  516;  Tice  v.  Rnssell,  43  Minn.  66;  Ruggles  v.  American 
Ins.  Co.,  114  N.  Y.  415;  11  Am.  St.  Rep.  674,  and  note;  Phosnix  Ins.  Co.  v. 
Spiers,  87  Ky.  286;  HmoeU  v.  Oraff,  25  Neb.  130. 

But  it  is  equally  well  settled  that  a  principal  cannot  be  bound  by  th«  acts 
of  his  agent  when  they  are  done  outside  the  actual  or  apparent  scope  of  his 
authority:  Edwards  v.  Dooley,  120  N.  Y.  540;  Smith  v.  Jame*,  53  Ark.  135; 
Vescelius  v.  Martin,  11  Col.  391;  Ame.'i  v.  Moir,  130  111.  583;  Deaiheragtv. 
Henderson,  43  Kan.  685;  Kane.  v.  Barstow,  42  Kan.  465;  16  Am.  St.  Rep. 
490,  and  note  493,  494.  In  Kane  v.  Barstow,  42  Kan.  465,  16  Am.  St. 
Rep.  490,  it  is  decided  that  the  rule  that  a  principal  is  bound  by  the 
acts  of  his  agent  within  the  apparent  scope  of  his  authority  is  applicable 
only  when  there  have  been  prior  transactions  of  a  like  nature,  in  which 
the  agent  exceeded  his  authority,  but  which  were  ratified  by  the  principal 
in  such  a  manner  as  not  to  convey  to  third  parties  notice  of  a  limitation 
of  the  agent's  authority.  And  it  has  been  decided  that  an  agent's  authority 
may  be  proved  from  the  habits  and  course  of  business  pursued  by  his  princi- 
pal in  previous  transactions  of  the  same  character:   Alitchum  v.  Dunlap,  98 
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Mo.  419;  Sobinson  v.  Nevada  Batik,  81  Cal.  106.  The  burden  is  upon  th« 
party  maintaining  that  an  ostensible  authority  existed,  to  prove  that  he  knew 
of  the  facts  giving  color  of  authority  to  the  supposed  agent:  Harrk  ▼. 
Saa  Diego  F.  Co.,  87  Cal.  526. 

A  principal  niay,  however,  render  himself  liable  for  acts  done  by  his  agent 
not  within  the  actual  or  apparent  scope  of  his  authority,  bj'  a  subsequent 
ratification  thereof:  Du  Soxichet  v.  Butcher,  113  Ind.  249;  L«e  v.  Lord,  76 
Wis.  5S2.  And  a  ratification  may  be  presumed  from  the  principal's  acquiea* 
cence  or  silence:  King  v.  Re%  13  Col.  69;  Cooper  v.  Mulder,  74  Mich.  376. 
But  no  ratification  can  be  made  by  the  principal  without  full  knowledge  of 
all  the  facts:  Singer  Mfg.  Co.  v.  Belgart,  84  Ala.  519;  Hurley  v.  Watson,  68 
Mich.  531.  For  instances  where  the  evidence  failed  to  show  a  ratification  on 
the  part  of  the  principal,  see  Beehe  v.  EquUMe  etc  Ass'n,  76  Iowa,  129;  Bch- 
aH  v.  Roehm^  43  Minn.  271;  TaU  v.  Marco,  27  S.  O.  493;  Engfer  v.  Roemer, 
71  Wis.  11.  A  subsequent  ratification  by  a  principal  of  an  unauthorized  act 
of  his  agent  will  not  infringe  the  rights  of  third  persons,  acquired  between 
the  act  of  the  agent  and  its  ratification  by  the  principal:  Pinckney  v.  Ingie^, 
28  S.  C.  345;  Hardware  Co.  v.  Deere,  63  Ark.  140. 

Where  a  person  deals  with  an  agent  having  a  special  anthority,  he  most 
acquaint  himself  with  the  extent  of  such  agent's  autb<Hrity:  Hurley  v.  Wat, 
•OM,  68  Mich.  631;  Foster  v.  Virtue,  17  Or.  607.  For  when  the  agent  exceeds 
his  powers,  the  principal  is  not  liable:  Blair  v.  Sheridan,  86  Va.  527;  unless 
he  subsequently  ratifies  the  act:  Railroad  Co.  v.  Tatee,  24  F1«l  64.  The  bur- 
den of  showing  a  ratification  is  npon  him  who  alleges  it:  Hurley  v.  Watson, 
68  Mich.  631. 


Teiblb  V,  Nichols. 

[63  Arkansas,  271.] 
SUBROOATTOir,  RlQHT  TO,  CANNOT  ArTSE  TROM  AoRBKMENT  VoIB  IOB 
UsuRT.  —  There  is  no  basis  for  the  application  of  the  equitable  doctrine 
of  subrogation,  where  the  claim  to  such  subrogation  grows  out  of  an 
agreement  which  is  void  by  reason  of  usury.  Where,  therefore,  the 
owner  of  land,  to  secare  a  valid  loan,  conveys  it  to  another  by  a  deed 
absolute  in  form,  and  subsequently,  in  order  to  pay  off  tliis  loan,  borrows 
money  from  a  third  person  at  a  usurious  rate  of  interest,  and  procures 
the  former  grantee  to  convey  it  to  such  third  person  by  an  absolute  deed, 
such  conveyance  is  void,  and  the  latter  grantee  will  not  be  subrogated 
to  the  rights  of  the  former. 

Unlawful  detainer.     The  opinion  states  the  case. 

A.  B.  and  R.  B.  WUliams,  for  the  appellant. 

Atkinson  and  England,  for  the  appellee. 

CocKRiLL,  C.  J.  Trible  borrowed  money  from  Oglesby,  and, 
to  secure  the  loan,  executed  to  him  a  deed  absolute  in  form  to 
the  land  in  question.  Subsequently,  at  Trible's  request,  Oglesby 
executed  a  deed  to  the  same  land  to  Nichols.  We  think  the 
chancellor  was  amply  sustained  by  the  proof  in  the  finding 
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that  the  consideration  for  the  deed  from  Oglesby  to  Nichols 
was  a  usurious  loan  of  money  from  Nichols  to  Trible,  the  deed 
being  intended  as  security  therefor.  A  part  of  the  loan  was 
applied  by  Nichols,  at  the  request  of  Trible,  in  paying  off 
Trible's  debt  to  Oglesby;  the  residue  was  paid  to  Trible.  The 
chancellor  held  that  Nichols  should  be  subrogated  to  the  rights 
that  Oglesby  had  under  his  mortgage,  and  decreed  a  foreclos- 
ure of  the  same  for  Nichols's  benefit.  The  correctness  of  that 
ruling  is  the  legal  question  presented  by  the  appeal. 

The  general  rule  is  well  established  that  one  who,  at  the  re- 
quest of  another,  pays  off  an  encumbrance  upon  the  latter's 
land  is  entitled  to  be  subrogated  to  the  security;  and  it  is 
also  a  settled  rule  that  when  a  valid  security  is  canceled  by 
means  of  a  subsequent  agreement  and  security  which  is  void 
for  usury,  the  original  security  is  not  invalidated,  but  equity 
will  revive  and  enforce  it.  But  Nichols  cannot  invoke  the  aid 
of  either  of  these  principles.  One  who  seeks  protection  under 
the  equitable  doctrine  of  subrogation  must  come  into  court 
with  clean  hands.  It  is  not  applied  to  relieve  one  of  the  con- 
sequences of  his  own  wrongful  or  illegal  act.  Where,  therefore, 
the  claim  to  subrogation  grows  out  of  an  agreement  which  is 
void  by  reason  of  usury,  it  furnishes  no  basis  for  the  equitable 
doctrine:  Sheldon  on  Subrogation,  sees.  42, 44;  Perkins  v.  Hall, 
105  N.  Y.  539. 

If  Nichols  had  been  the  owner  of  the  Oglesby  mortgage,  and 
subsequently  entered  into  the  usurious  contract  he  actually 
made,  and  by  means  of  it  had  canceled  the  first  mortgage, 
the  case  would  be  like  that  of  Gerwig  v.  Sitterly,  56  N.  Y.  214, 
which  he  relies  upon  to  sustain  his  contention.  There  it  was 
not  necessary  to  resort  to  the  illegal  contract  to  take  the  bene- 
fit of  the  binding  security.  And  in  Patterson  v.  Birdsall,  64 
N.  Y.  294,  21  Am.  Rep.  609,  the  other  case  relied  upon  by 
Nichols,  it  did  not  become  necessary  to  resort  to  any  dealings 
between  the  usurer  and  the  debtor,  in  order  to  establish  the 
right  to  the  first  mortgage  when  the  usurious  security  was  an- 
nulled. But  the  position  of  Nichols  is  such  that  he  is  forced 
to  resort  to  proof  of  his  illegal  contract  to  establish  any  claim 
whatever.  The  agreement  to  take  the  legal  title  from  Oglesby, 
who  held  it  in  trust  for  Trible,  instead  of  from  Trible  himself, 
and  the  payment  of  Oglesby's  debt,  are  inseparable  parts  of  the 
usurious  agreement.  But  as  it  is  against  the  policy  of  the  law 
to  found  any  right  upon  an  illegal  contract,  Nichols  cannot 
have  the  benefit  of  the  Oglesby  mortgage. 
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The  two  cases  cited  by  Nichols  are  commented  upon  and 
distinguished  from  this  class  of  cases  in  Perkins  v.  Hall,  105 
N.  Y.  539,  and  Baldwin  v.  Moffett,  94  N.  Y.  82. 

Reverse  the  judgment,  and  remand  the  cause,  with  direc- 
tions to  enter  judgment  for  Trible.  Nichols  will  be  decreed 
the  amount  of  taxes  paid  on  the  land,  as  found  by  the  court 
below,  and  interest.  

SUBROQATION,  WHBN  THB  RlQHT  TO,  ArISB3,  AlH)  WHEN  KOT.  —  Sabro- 
gatioa  "  is  an  equity  by  which  one  person,  who  is  secondarily  liable  for  a  debt, 
and  has  paid  the  same,  is  put  in  the  place  of  the  creditor,  so  as  to  entitle  him 
to  make  use  of  all  the  securities  and  remedies  possessed  by  the  creditor,  in 
order  to  enforce  the  riglit  of  exoneration,  as  against  the  principal  debtor,  of 
contribution  against  others  who  may  be  liable  in  the  same  rank  with  himself ": 
Note  to  RowkU  V.  Grieve,  13  Am.  Dec.  297,  298;  Johnson  v.  BarreU,  117  Ind. 
551;  10  Am.  St.  Rep.  83,  and  note;  Aj>peal  of  Forest  Oil  Co.,  118  Pa.  St.  138; 
4  Am.  St.  Rep.  584,  and  note.  But  subrogation  cannot  be  allowed  when  it 
conflicts  with  the  legal  or  equitable  rights  of  other  creditors  of  the  common 
debtor:  Fidelity  Ins.  etc  Co.  v.  Shenandoah  V.  R.  R.  Co,,  86  Va.  1;  19  Am- 
St.  Rep.  868;  Greenlaw  v.  PeUit,  87  Tenn.  467. 
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SuRBTT's    LlABILlTT    ON    ADMINISTRATOR'S    BOND    IS   NOT     TERMINATED   BT 

ms  Death,  but  extends  to  the  entire  term  of  the  administration. 
DxvisBB  OF  ScRETT  LIABLE  TO  Make  CONTRIBUTION  WHEN.  —  Where  the 
liability  of  a  deceased  surety  to  make  contribution  to  his  co-surety  is 
not  incurred  until  after  his  estate  is  fully  administered,  and  land  ex- 
ceeding in  value  the  amount  of  his  liability  passes  to  his  devisee,  judg- 
ment against  the  latter  will  be  rendered  for  the  amount  of  the  liability, 
to  be  charged  aa  a  lien  upon  such  land. 

^  Action  by  the  plaintiff  against  the  defendant  to  compel  her 
to  make  contribution  as  between  co-sureties.  J.  P.  Black, 
James  Russell,  and  plaintiff  Hecht  became  sureties  on  an  ad« 
ministrator's  bond.  Russell  died,  leaving  property  worth  five 
thousand  dollars  to  defendant  as  his  sole  devisee.  Subse- 
quently, judgment  was  rendered  on  the  bond  for  $2,984,  oi 
which  the  plaintiff  was  compelled  to  pay  $1,914.  Plaintiff 
prayed  that  defendant  be  required  to  contribute  the  ratable 
share  of  this  amount  due  from  her  testator.  The  court  found 
that  the  waste  by  the  administrator  was  committed  after 
Russell's  death,  and  dismissed  the  complaint.  The  plaintiff 
appealed.     Other  facts  are  stated  in  the  opinion. 
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/.  C.  Hawthorne,  for  the  appellant. 

Hemingway,  J.  The  statute  requires  every  person  to  whom 
letters  of  administration  have  been  granted  to  execute  a  bond, 
with  two  or  more  sufficient  sureties,  to  be  approved  by  the 
clerk.  The  general  tenor  of  the  condition  is,  that  the  adminis- 
trator shall  well  and  truly  administer,  according  to  law,  all  and 
singular  the  goods  and  chattels,  rights  and  credits,  of  the 
deceased  which  come  to  the  hands,  possession,  or  knowledge 
of  the  administrator,  and  shall  well  and  truly  do  and  perform 
all  matters  and  things  touching  the  administration  that  are  or 
may  be  prescribed  by  law,  or  enjoined  on  the  administrator 
by  the  order,  sentence,  or  decree  of  any  court  of  competent 
jurisdiction.  The  obligation  of  the  surety  in  this  bond  is  not 
limited  by  its  terms  to  any  period  of  time,  but  extends  to  the 
entire  term  of  the  administration;  but  the  learned  judge  who 
tried  this  cause  below  seems  to  have  considered  that  it  was 
limited  to  breaches  that  occurred  in  the  lifetime  of  the  surety. 
There  is  no  law  that  so  provides. 

The  statute  provides  that  that  if  any  surety  has  become,  or 
is  likely  to  become,  insolvent,  or  lias  died  or  removed  from  the 
state,  the  court  may  require  a  new  bond  to  be  given:  Mans- 
field's Digest,  sec.  34.  But  these  are  all  contingencies  that 
affect  merely  the  financial  sufficiency  of  the  bond,  and  author- 
ize, but  do  not  require,  the  giving  of  a  new  one;  and  it  could 
not  be  argued  that  either  insolvency  or  removal  effected  a  re- 
lease from  liability  thereafter  accruing.  Why  should  the 
death  of  a  surety  have  such  an  effect? 

Where  the  contract  of  the  decedent  is  personal,  and  con- 
templates in  its  performance  the  skill  and  service  of  the 
promising  party,  it  is  held  that  the  contract  does  not  survive. 
The  rule  may  be  illustrated  by  the  contract  of  an  artist  to  paint 
a  picture  or  execute  an  engraving,  or  the  contract  of  a  surgeon 
to  perform  an  operation.  In  such  cases,  the  skill  and  service  of 
the  promising  party  is  the  essence  of  the  contract,  and  it  can- 
not be  supposed  that  the  deceased  was  promising  such  skill  or 
service  for  his  administrator. 

But  a  contract  to  pay  money  survives,  although  it  falls  due 
after  the  death  of  the  obligor.  An  administrator's  bond  is 
but  a  promise  to  pay  money  in  the  future.  True,  it  is  condi- 
tional, and  no  time  of  payment  is  fixed;  but  the  contingency 
upon  which  the  payment  shall  be  made  is  declared,  and  there 
is  no  limitation  placed  upon  the  undertaking  except  a  com- 
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pliance  with  its  conditions.  The  surety  could  bind  his  legal 
representatives,  and,  by  the  terms  of  the  contract  under  con- 
sideration, did  so:  Mansfield's  Digest,  sec.  3898;  Moore  v.  Wal- 
iis,  18  Ala.  458;  Brandt  on  Suretyship,  sec.  113;  Royal  Ins,  Co. 
V.  Daviss,  40  Iowa,  469;  20  Am.  Rep.  581;  White's  EzWs  v. 
Commonwealth^  39  Pa.  St.  167;  Hightower  v.  Moore,  46  Ala. 
387;  Green  v.  Young,  8  Greenl.  14;  22  Am.  Dec.  218;  Knotti 
V.  Butler,  10  Rich.  Eq.  143;  Gordon  v.  Calvert,  2  Sim.  253. 

It  follows  that  the  court  erred  in  holding  that  the  obliga- 
tion of  James  Russell  did  not  survive  against  his  legal  repre- 
sentatives. 

The  appellant,  having  paid  on  account  of  a  breach  of  the 
condition  of  the  bond  various  sums,  —  to  wit,  February  23, 
1887,  $137.97;  April  16,  1887,  $713.38;  February  19,  1881, 
$350.51;  and  on  the  14th  of  May,  1887,  $713.38,  — and  the  prin- 
cipal in  the  bond,  as  well  as  the  third  surety,  being  insolvent,  is 
entitled  to  contribution  against  the  estate  of  Russell,  his  co- 
surety, in  half  those  amounts,  with  interest  from  the  dates 
they  were  paid  at  six  per  cent  per  annum. 

The  estate  of  Russell  was  fully  administered  before  the  lia- 
bility was  fixed  or  the  money  paid,  and  lands  exceeding  in 
value  the  amount  claimed  for  contribution  passed  to  the  ap- 
pellee under  his  will.  The  appellant  is  therefore  entitled  to 
a  judgment  against  appellee  for  the  amount  claimed  as  above, 
to  be  charged  as  a  lien  on  the  lands  devised. 

The  judgment  of  the  circuit  court  will  be  reversed  and  re- 
raanded,  with  directions  to  enter  judgment  in  accordance  with 
this  opinion.  _ 

SuRvrvAL  OT  Actions,  Generally:  See  note  to  Boor  v,  Loiorey,  63  Am. 
Rep.  525-539.  Actions  for  personal  injuries  do  not  survive  against  the  per- 
Bonal  representatives  of  the  defendant:  Ott  v.  Kaufman,  68  Md.  56.  But  an 
action  may  be  maintained  against  the  personal  representatives  of  a  deceased 
vendor  to  enforce  his  contracts  for  the  sale  of  personalty:  Sabre  v.  Smith,  62 
IN,  H.  663.  Judgments  rendered  against  a  defendant  during  his  lifetime  may 
be  revived  after  his  death:  Carr  v.  Rischer,  119  N.  Y.  117}  Chrover  v.  Boon, 
124  Pa.  St.  399. 

SaRETTSHip  —  Death  or  Surbtt,  and  Liability  of  his  Estatb.  —  One 
\eho  obligates  himself  that  another  will  faithfully  perform  the  daties  of 
an  office  is  liable  upon  the  default  in  the  performance  of  such  duties,  even 
though  the  default  takes  place  after  the  death  of  the  surety:  Oreen  v.  Toung^ 
8  Greenl.  14;  22  Am.  Dec.  218;  Swonj  v.  Vaiden,  10  S.  0.  247;  30  Am.  Rep. 
60,  and  note  56-58.  Compare  Rapp  v.  Phoenix  Ins.  Co.,  113  111.  390;  65  Am. 
Rep.  427.  In  an  action  against  the  personal  representatives  of  a  deceased 
surety  on  a  bond,  evidence  tending  to  show  that  such  surety  had  forgotten 
.all  about  the  bond  is  incompetent:  Dickson  v.  Gourdin,  29  S.  C.  343. 
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St.  Louis,  Iron  Mountain,  and  Southern  Eail- 
WAY  Company  v.  Ramsey. 
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Test  of  Navigability  of  Rivkr.  —  The  test  of  the  navigability  of  a  river 
is  its  use  as  a  navigable  stream,  or  its  capability  of  being  used  as  such. 

Riparian  Owner  on  Navigable  River  Takes  to  High-water  Mark 
ONLY.  —  A  riparian  owner  on  a  navigable  stream  who  derives  his  title 
from  the  government  of  the  United  States  takes  to  high-water  mark 
only,  and  not  to  the  middle  of  the  stream. 

HiQH-WATEB  Mark,  how  Determined.  —  The  line  of  high-water  mark  of 
a  stream  is  to  be  found  by  examining  the  bed  and  banks,  and  ascertain- 
ing where  the  presence  and  action  of  water  are  so  common  and  usual, 
and  so  long  continued  in  all  ordinary  years,  as  to  mark  upon  the  soil  of 
the  bed  a  character  distinct  from  that  of  the  banks,  in  respect  to  vegeta- 
tion, as  well  as  in  respect  to  the  nature  of  the  soil  itself. 

Accretion  and  Alluvion,  Definitions  of.  —  Accretion  is  the  increase  of 
real  estate  by  the  addition  of  portions  of  soil  by  gradual  deposition 
through  the  operation  of  natural  causes  to  that  already  in  the  posses- 
sion of  the  owner.  Alluvion  is  the  term  applied  to  the  deposit  itself, 
while  accretion  denotes  the  act. 

Gravel  Bar  in  Navigable  River  is  not  Alluvion  when.  —  A  gravel 
bar  in  the  bed  of  a  navigable  river,  over  which  steamboats  can  pass  in 
ordinary  high  water,  and  on  which  no  trees  or  soil  grow,  is  not  alluvion 
added  to  the  laud  of  the  riparian  owner. 

Action  to  recover  the  value  of  certain  gravel  taken  from  a 
gravel  bar  in  the  bed  of  a  river.     The  opinion  states  the  case. 

Dodge  and  Johnson,  for  the  appellant. 

H.  S.  Coleman  and  J.  C.  Yancey,  for  the  appellees. 

Hughes,  J.  Appellees  being  the  owners  as  tenants  in 
common  by  inheritance  from  an  ancestor  who  derived  title 
under  a  patent  from  the  United  States  government  of  the 
northwest  fractional  part  of  section  21,  township  13  north, 
range  6  west,  on  the  bank  of  and  bordering  on  White  River, 
in  Independence  County,  containing,  according  to  the  patent, 
22.59  acres,  the  patent  for  which  bears  date  the  12th  of  De- 
cember, 1823,  brought  suit  against  the  railway  company  to 
recover  the  value  of  3,658  car-loads  of  gravel,  which  the  ap- 
pellant took  from  a  gravel  bar  which  the  appellees  alleged 
in  their  complaint  was  lying  immediately  adjacent  to  and  be- 
tween the  high  bank  and  the  water  in  the  main  channel  of 
White  River.  They  alleged  that  this  bar  had  formed  against 
the  bank  by  long  years  of  accretion,  and  that  it  is  not  now 
part  of  the  main  or  ordinary  channel  of  the  river,  but  that  it 
has  become  a  part  of  their   said  tract   of  land   by  accretion, 
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and  lies  immediately  in  front  of  the  same  between  the  banks 
of  said  stream. 

The  appellant  answered,  admitting  the  location,  as  de- 
scribed, of  the  tract  of  land,  and  the  taking  of  the  gravel 
from  the  bar,  but  denied  that  the  gravel  bar  was  a  part  of  the 
tract  of  land  owned  by  the  plaintiffs. 

The  proof  showed  that  the  gravel  bar  was  not  a  part  of  the 
northwest  fractional  quarter  of  section  21,  township  13  north, 
range  6  west,  but  that  it  lay  "  in  the  river-bed,  in  front  of 
the  tract  of  land";  that  twenty-five  years  ago.  the  bed  of 
White  River  ran  where  the  gravel  bar  now  is;  that  before 
that  time  the  river  ran  along  the  edge  of  the  bank;  that  the 
gravel  bar  had  formed  slowly  for  years;  that  it  is  not  above 
the  ordinary  stage  of  high  water,  and  is  bare  at  low  water, 
and  that  a  rise  in  the  river  from  six  to  eight  feet  would  cover 
it;  that  from  ten  to  fifteen  feet  is  an  ordinary  high-water  rise, 
and  would  leave  the  gravel  bar  from  five  to  eight  feet  under 
water;  that  no  trees  or  soil  grew  on  the  bar;  that  the  position 
is  this:  first,  there  is  a  high  bank,  then  a  second  bottom, 
then  a  gravel  bar,  and  then  the  water;  that  the  second  bot- 
tom is  five  or  six  feet  higher  than  the  bar;  that  any  year, 
at  some  time,  the  water  in  the  river  rises  from  fifteen  to 
twenty-two  feet;  that  in  ordinary  high  water,  steamboats  can 
pass  right  on  the  gravel  bar  in  controversy;  that  there  is  a 
swag  between  the  gravel  bar  and  the  bank,  in  which  minnows 
have  often  been  caught;  that  the  water  often  rises  over  this 
gravel  bar  in  one  night. 

The  cause  was  submitted  to  a  jury  upon  the  evidence  and 
instructions  of  the  court,  and  there  was  a  verdict  for  appellees, 
which,  upon  motion  by  appellant  for  a  new  trial,  the  court 
refused  to  disturb,  whereupon  appellant,  having  saved  excep- 
tions to  the  giving  and  refusing  of  instructions  by  the  court, 
appealed. 

The  main  question  to  be  determined  is,  how  far  the  owner- 
ship of  the  appellees  in  the  land  between  the  banks  of  the 
river  in  front  of  their  tract  extends  by  virtue  of  their  own- 
ership of  the  land  upon  the  bank  of  the  river  under  the 
patent  from  the  government  of  the  United  States. 

At  common  law,  "  as  a  general  principle,  the  soil  of  ancient 
navigable  rivers,  where  there  is  a  flux  and  reflux  of  the  sea, 
belongs  to  the  crown,  and  that  of  other  streams  to  the  sub- 
ject; that  is,  to  the  owners  of  the  adjacent  grounds,  to  each 
respectively,  as  far  as  the  middle  of  the  stream  ":  Woolrych 
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on  Waters,  44.  The  ebb  and  flow  of  the  tide  in  a  river  was 
at  common  law  the  most  usual  test  of  its  navigability,  but 
was  not  a  conclusive  test:  Woolrych  on  Waters,  40. 

The  soil  under  navigable  streams,  at  common  law,  be- 
longed to  the  king  as  parens  patrise,  for  the  same  reason 
that  the  waters  did;  that  is,  as  a  trust  for  the  public  use 
and  benefit:  Woolrych  on  Waters,  c.  1,  2;  Angel  on  Tide- 
waters, 19-67;  Hale,  De  Jure  Maris,  cited  in  note  to  Ex  parte 
Jennings,  6  Cow.  539;  Chapman  v.  Kimball,  9  Conn.  38;  21 
Am.  Dec.  707. 

Many  states  of  the  United  States  have  held  to  the  common- 
law  test  of  the  navigability  of  rivers,  and  to  the  doctrine  that 
only  those  rivers  are  navigable  in  a  legal  sense  in  which  the 
tide  ebbs  and  flows;  and  there  has  been  much  discussion  and 
conflict  of  authority  upon  this  question;  a  majority  in  number, 
perhaps,  of  the  courts  of  last  resort  maintaining  the  common- 
law  doctrine.  But  the  more  reasonable  test,  as  we  conceive, 
of  the  navigability  of  a  river  is  its  use  as  a  navigable  stream, 
or  its  capability  of  being  used  as  such.  The  ebb  and  flow  of  the 
tide  is  merely  an  arbitrary  test,  since  many  waters  where  the 
tide  flows  are  not  in  fact  navigable,  and  many,  especially  on 
this  continent,  where  it  does  not  flow  are  navigable.  '*  It  is 
navigability  in  fact  that  forms  the  foundation  for  navigability 
in  law":  McManus  v.  Carmichael,  3  Iowa,  1;  Genesee  Chief 
V.  Fitzhugh,  12  How.  443. 

While  in  England  the  ebb  and  flow  of  the  tide  is  the  most 
convenient,  certain,  and  usual  test  of  the  navigability  of  rivers, 
as  the  tide  in  fact  does  ebb  and  flow  in  all  the  navigable  rivers, 
it  is  wholly  inapplicable  in  this  country,  where  there  are  large 
fresh-water  rivers  thousands  of  miles  long,  flowing  almost 
across  the  entire  continent,  bearing  upon  their  bosom  the 
commerce  of  the  outside  world  in  part,  as  well  as  of  the  con- 
tinent. The  longest  river  in  England,  the  Thames,  is  only 
about  250  miles  and  the  Severn  is  only  about  210  miles  in 
length. 

If  we  apply  the  principle  of  the  common  law  that  the  soils 
under  the  navigable  waters  belong  to  the  sovereign  for  the 
benefit  and  use  of  the  public,  and  are  not  governed  by  the  com- 
mon-law test  of  the  navigability  of  streams,  but  by  their 
navigability  in  fact,  we  are  constrained  to  maintain  that  the 
true  doctrine  is,  that  the  beds  of  navigable  rivers  belong  to  the 
state,  notwithstanding  the  tide  does  not  ebb  and  flow  in  them. 
In  Pollard''s  Lesaee  v.  Hagan,  3  How.  213,  it  is  held  that  "  the 
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shores  of  navigable  waters,  and  the  soils  under  them,  were  not 
granted  by  the  constitution  to  the  United  States,  but  were  re- 
served to  the  states  respectively;  and  the  new  states  have  the 
same  rights,  sovereignty,  and  jurisdiction  over  this  subject  as 
the  original  states."  And  Mr.  Justice  McKinley,  delivering 
the  opinion  of  the  court,  at  page  229,  says:  "  Then  to  Alabama 
belong  the  navigable  waters,  and  soils  under  them,  in  contro- 
versy in  this  case,  subject  to  the  rights  surrendered  by  the 
constitution  to  the  United  States."  And  on  page  230  he  says: 
"  To  give  to  the  United  States  the  right  to  transfer  to  a  citizen 
the  title  to  the  shores  and  the  soils  under  the  navigable  waters 
would  be  placing  in  tlieir  hands  a  weapon  which  might  be 
wielded  greatly  to  the  injury  of  state  sovereignity,  and  de- 
prive the  state  of  the  power  to  exercise  a  numerous  and  im- 
portant class  of  police  powers."  Goodtitle  v.  Kibbe,9  How.  471, 
affirms  the  doctrine  of  this  case,  and  holds  that  the  title  to 
the  soil  in  navigable  waters  below  high-water  mark  is  in  the 
state. 

In  the  case  of  McManus  v.  Carmichael,  3  Iowa,  1,  the  court 
held  that  by  the  acts  of  the  United  States  relating  to  the  sur- 
vey and  sale  of  public  lands  (see  act  of  May  18,  1796,  etc.), 
and  also  by  the  law  establishing  the  general  land-office,  the 
whole  bed  of  navigable  rivers  is  excepted  from  the  surveys,  and 
that  the  lands  of  the  United  States  are  sold  with  reference  to 
the  plats  and  field-notes  of  the  survey.  It  is  also  held  in  the 
same  case  that  the  rule  that  grants  are  to  be  construed  most 
strongly  against  the  grantor  does  not  apply  to  public  grants; 
but  that  the  government  being  but  a  trustee  for  the  public, 
its  grants  are  to  be  construed  strictly.  This  is  familiar  law. 
In  Middleton  v.  Pritchard,  3  Scam.  510,  38  Am.  Dec.  112,  Mr. 
Justice  Wilson,  in  a  dissenting  opinion,  says,  in  regard  to  the 
sale  of  lands  by  the  government:  "  The  land  authorized  to  be 
sold,  and  the  mode  of  selling  it,  is  prescribed  by  law,  and  all 

sales  in  violation  of  that  are  void These  surveys  and 

plats  are  the  guides  of  the  land-officers  in  making  their  sales. 
They  have  no  authority  to  sell  a  single  acre  that  has  not  been 
surveyed." 

In  Barney  v.  Keokuk,  94  U.  S.  324,  Mr.  Justice  Bradley,  in 
discussing  this  question,  says,  on  page  336:  "  In  this  country, 
as  a  general  thing,  all  waters  are  deemed  navigable  which  are 
really  so";  and  on  page  338  he  says:  "  In  our  view  of  the  sub- 
ject, the  correct  principles  were  laid  down  in  Martin  v.  Waddell, 
16  Pet.  367;  Pollard's  Lessee  v.  Hagan,  3  How.  212;  and  Good- 


May,  1890.]     St.  Louis  etc.  Railway  Co.  v.  Ramsey.        199 

title  V.  Kihbey  9  How.  471.  These  cases  related  to  tide-water^ 
it  is  true;  but  they  enunciate  principles  which  are  equally  ap« 
plicable  to  all  navigable  waters.  And  since  this  court,  in  the- 
case  of  Genesee  Chief  v.  Fitzhugh,  12  How.  443,  has  declared 
that  the  Great  Lakes,  and  other  navigable  waters  of  the  country 
above  as  well  as  below  the  flow  of  the  tide,  are,  in  the  strictest 
sense,  entitled  to  the  denomination  of  navigable  waters,  and 
amenable  to  the  admiralty  jurisdiction,  there  seems  to  be  no 
sound  reason  for  adhering  to  the  old  rule  as  to  the  proprie- 
torship of  the  beds  and  shores  of  such  waters.  It  properly 
belongs  to  the  states  by  their  inherent  sovereingty,  and  the 
United  States  has  wisely  abstained  from  extending  (if  it  could 
extend)  its  surveys  and  grants  beyond  the  limits  of  hight 
water.  The  cases  in  which  this  court  has  seemed  to  hold  ss. 
contrary  view  depended,  as  most  cases  must  depend,  on  the 
local  laws  of  the  states  in  which  the  lands  were  situated." 

But  it  is  necessary  to  a  full  understanding  of  the  rights  of 
a  riparian  owner  and  of  the  public  in  the  lands  between  the 
banks  of  a  river  to  determine  the  legal  meaning  of  the  phras& 
"  high  water."  It  does  not  mean,  as  has  been  sometimes  sup- 
posed, the  line  reached  by  the  great  annual  rises,  regardless  of 
the  character  of  the  lands  subject  at  such  times  to  be  over- 
flowed. But,  as  decided  in  the  case  of  Houghton  v.  C.  D.  & 
M.  Wy  Co.,  47  Iowa,  370,  "  high-water  mark,  then,  as  the  line 
between  the  riparian  proprietor  and  the  public,  is  to  be  re- 
garded as  co-ordinate  with  the  limit  of  the  river-ljed.  What- 
ever difficulty  there  may  be  in  determining  it  in  places,  this^ 
doubtless,  may  be  said:  What  the  river  does  not  occupy  long- 
enough  to  wrest  from  vegetation,  so  far  as  to  destroy  its  value- 
for  agriculture,  is  not  river-bed." 

In  Howard  v.  Ingersoll,  13  How.  381,  Mr.  Justice  Curtis 
gave  a  satisfactory  definition  of  the  bank  and  bed  of  a  river. 
He  says:  "The  banks  of  a  river  are  those  elevations  of  land* 
which  confine  the  waters  when  they  rise  out  of  the  bed;  and 
the  bed  is  that  soil  so  usually  covered  by  water  as  to  be  dis- 
tinguishable from  the  bank  by  the  character  of  the  soil  or 
vegetation,  or  both,  produced  by  the  common  presence  and 
notion  of  flowing  water.  But  neither  the  line  of  ordinary  high- 
water  mark  nor  of  ordinary  low-water  mark,  nor  of  a  middle 
stage  of  water,  can  be  assumed  as  the  line  dividing  the  bed 
from  the  banks.  This  line  is  to  be  found  by  examining  the- 
bed  and  banks,  and  ascertaining  where  the  presence  and  ac- 
tion of  water  are  so  common  and  usual,  and  so  long  continued 
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in  all  ordinary  years,  as  to  mark  upon  the  soil  of  the  bed  a 
character  distinct  from  that  of  the  banks,  in  respect  to  vege- 
tation, as  well  as  in  respect-  to  the  nature  of  the  soil  itself 
Whether  this  line  between  the  bed  and  the  banks  will  be  found 
above  or  below  or  at  a  middle  stage  of  water  must  depend 

upon  the  character  of  the  stream But  in  all  cases  the 

bed  of  a  river  is  a  natural  object,  and  is  to  be  sought  for,  not 
merely  by  the  application  of  any  abstract  rules,  but  as  other 
natural  objects  are  sought  for  and  found,  by  the  distinctive 
appearances  they  present;  the  banks  being  fast  land,  on  which 
"vegetation  appropriate  to  such  land  in  the  particular  local- 
ity grows  wherever  the  bank  is  not  too  steep  to  permit  such 
growth,  and  the  bed  being  soil  of  a  different  character,  and 
having  no  vegetation,  or  only  such  as  exists  when  commonly 
jBubmerged  by  water." 

The  owner  of  land  on  the  margin  of  a  navigable  stream  in 
this  state,  holding  under  a  grant  from  the  United  States  gov- 
ernment, does  not  take  ad  medium  filum  aquas,  but  to  high- 
water  mark,  as  limited  and  defined  above;  and  the  beds  of 
all  navigable  rivers  in  the  state  belong  to  the  state,  in  trust, 
for  the  use  of  the  public. 

Was  the  gravel  bar  an  accretion  to  appellee's  land  7 

Accretion  to  a  land  on  a  stream  navigable  or  unnavigable 
belongs  to  the  owner  of  the  land;  therefore,  if  appellee's  con- 
tention that  this  bar  has  become  a  part  of  his  land  by  accre- 
tion has  been  maintained,  the  judgment  of  the  circuit  court  is 
correct:  Warren  v.  Chambers,  25  Ark.  120;  4  Am.  Rep.  23; 
New  Orleans  v.  United  States,  10  Pet.  662;  Jones  v.  Soulard, 
24  How.  41;  Saulet  v.  Shepherd,  4  Wall.  502;  1  Am.  &  Eng. 
Ency.  of  Law,  sec.  5,  p.  137,  and  cases  cited.  Accretion 
is  the  increase  of  real  estate  by  the  addition  of  portions  of 
soil  by  gradual  deposition  through  the  operation  of  natural 
causes  to  that  already  in  the  possession  of  the  owner.  The 
term  "alluvion"  is  applied  to  the  deposit  itself,  while  accre- 
tion rather  denotes  the  act:  3  Washburn  on  Real  Property 
>60,  61;  Bouvier's  Law  Diet.,  tit.  Accretion;  Woolrych  on 
Waters,  lateral  p.  29. 

Fleta  says:  "  We  acquire  a  right  to  things,  according  to  the 
law  of  nations,  by  accession.  That  which  a  stream  has  added 
to  our  land  by  alluvion,  for  instance,  belongs  to  us  by  virtu<ii 
of  the  same  law  ":  Fleta's  Com.  Juris.  Aug.,  lib.  3.  c.  2,  sec.  6. 

Does  the  testimony  in  this  case  show  that  the  gravel  bar  io 
alluvion  added  to  the  land  of  the  appellees  by  accretion  1* 
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We  think  not.  On  the  contrary,  the  evidence  shows  that  the 
gravel  bar  is  a  part  of  the  bed  of  White  River,  within  the 
above  definition. 

Reversed  and  remanded. 

Waters  —  What  is  a  Navigable  Watercourse.  —  A  watercourse  Is 
navigable  when  it  is  capable  of  being  actually  used  for  the  purposes  of  navi- 
gation: Fulmer  v.  Williams,  122  Pa,  St.  191;  9  Am.  St.  Rep.  88,  and  note  94, 
95;  Nutter  v.  OaUaghtr,  19  Or.  375.  And  it  need  not  be  navigable  through- 
out the  entire  year:  Morrison  v.  Coleman,  87  Ala.  655.  The  common  law 
making  the  ebb  and  flow  of  the  tide  the  controlling  element  in  determining 
the  navigability  of  waters  does  not  hold  good  in  this  country:  Boberts  v. 
Baumgarten,  110  N.  Y.  380;  yet  rivers  above  tide- water  a.re  prima  facie  non- 
navigable:  Sipsey  River  N.  Co.  v.  Oeorgia  P.  R.  R.  Co.,  87  Ala.  154.  In 
Cardwdl  v.  Sacramento  County,  79  Cal.  347,  the  American  River  was  held  to 
be  not  navigable,  inasmuch  as  it  was  dropped  from  the  list  of  rivers  declared 
by  the  legislature  as  navigable,  and  was  not  in  fact  navigable  for  any  pur- 
poses during  the  ordinary  stages  of  water.  See  McLaughlin  v.  Hope  Mfg. 
Co.,  103  N.  0.  100,  for  a  classification  of  watercourses  with  respect  to  navi- 
gability in  that  state.  Compare  Fuller  v.  Dauphin,  124  111.  542;  7  Am.  St. 
Rep.  388.  The  burden  of  proving  navigability  is  upon  the  party  alleging  it, 
when  the  stream  is  not  one  which  is  navigable  at  common  law:  Sipsey  River 
N.  Co.  v.  Oeorgia  P.  R.  R.  Co.,  87  Ala.  164;  Morrison  v.  Coleman,  87  Ala, 
655;  and  the  question  of  such  navigability  is  for  the  jury:  Olive  v.  State,  86 
Ala.  88. 

Waters  —  Title  of  Riparian  Owners  ov  Lands  Bounded  on  Navi- 
gable Waters.  —  The  state  owns  lands  covered  by  navigable  waters:  Rob' 
eris  V.  Baumgarten,  110  N.  Y.  380;  Fulmar  v.  Williams,  122  Pa.  St.  191;  9 
Am.  St.  Rep.  88;  Sev>ally.  Boston  etc.  Co.,  147  Mass.  61;  Bassettv.  Franklin, 
15  R.  I.  572.  A  grant  bounded  upon  a  navigable  stream  extends  to  the  low- 
water  mark:  Fulmer  v.  Williams,  122  Pa.  St.  191;  9  Am.  St.  Rep.  88;  Palmer 
V.  Farrell,  129  Pa.  St.  162;  but  in  People  v.  Jones,  112  N.  Y.  597,  the  rule  is 
laid  down  that  the  line  of  riparian  ownership  extends  only  to  the  high-water 
mark.  A  state  does  not  surrender  the  control  of  its  navigable  waters  by 
granting  its  beach  or  water-lot  property:  Payne  v.  English,  79  Cal.  540. 

As  to  what  title  a  grantee  acquires  under  a  conveyance  describing  prop- 
erty as  bounded  on  navigable  waters,  see  Meyers  v.  Maihis,  42  La.  Ann.  471; 
21  Am.  St.  Rep.  385,  and  note.  Conveyances  describing  lands  bounded 
upon  a  meandered  body  of  navigable  water  convey  such  land  up  to  the 
waters,  even  though  the  meandered  line  mentioned  in  the  conveyance  is  not 
identical  with  the  actual  line  of  the  body  of  water:  Bverson  v.  City  of 
Waseca,  44  Minn.  247;  Ladd  v.  Osborne,  79  Iowa,  93;  unless  the  grantor 
evidently  intended  to  limit  his  conveyance:  Palmer  v.  FarreU,  129  Pa.  St. 
162;  for  he  may  make  whatever  reservations  to  himself  that  he  may  see  fit: 
Turner  v.  Holland,  65  Mich.  453.  And  this  rule  applies  aa  well  to  lands 
bounded  by  small  inland  lakes  as  to  lands  upon  navigable  waters:  Clute  v. 
Fisher,  65  Mich.  48. 

An  act  declaring  a  navigable  river  non-navigable  does  not  invest  the  ripa- 
rian owners  with  title  to  the  middle  of  the  stream,  and  they  continue  to  hold 
only  to  high-water  mark:  Steele  v.  Sanchez,  72  Iowa,  65;  Chicago  etc  R'y  Co. 
V.  Porter,  72  Iowa,  426. 

The  waters  of  lakes  cannot  be  legally  drawn  down  below  their  natural  low- 
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water  mark,  nnlesa  by  legislative  permission:  Ferndld  v.  Kruxc  Woolen  Co., 
82  Me.  48.  So  a  deed  purporting  to  convey  the  soil  beyond  the  low- water 
mark  of  a  stream  or  lake  that  is  navigable  is  inoperative  and  void,  for  such 
■oil  belongs  only  to  the  state:  Ijake  Superior  L.  Co.  v.  Emerson,  38  Minn.  406; 
8  Am.  St  Rep.  679. 

Waters  —  Definitions.  —  For  the  meaning  of  the  words  "  sea-shore  "  and 
"high  seas,"  see  Morgan  v.  Nagodish,  40  La.  Ann.  246. 

Accretion  —  Alluvion  —  Definitions.  —  For  definitions  of  the  terms  "ac- 
cretion "and  "alluvion,"  see  note  to  Lovingston  v.  St.  Clair  County,  16  Am. 
Rep.  526,  527;  note  to  Hagan  v.  Campbell,  33  Am.  Dec.  276.  Land  formed 
by  natural  accretion  upon  the  bank  of  a  navigable  stream  belongs  to  the 
riparian  owner  of  the  bank,  even  though  the  accretion  has  so  materi- 
ally reduced  the  size  of  the  stream  as  to  render  it  non-navigable: 
Fillmore  v.  Jennings,  78  Cal.  634.  Where  a  railway  company  has  built 
its  embankment  into  the  bed  of  a  river,  below  the  high-water  mark,  and 
■nch  mark  ia  changed  to  the  farther  side  of  the  embankment,  the 
riparian  owner  cannot  claim  to  the  last  high-water  mark,  claiming  title  by 
accretion:  Chicago  etc.  R'yCo.  v.  Porter,  72  Iowa,  426.  Nor  can  a  riparian 
owner  claim  title  to  land  by  accretion,  when  the  accretion  occurred  before 
he  obtained  his  grant  from  the  government,  and  the  government  had  already 
•old  the  land  claimed  as  accretion  to  other  parties:  BisseU  v.  Fletdier,  27 
Neb.  582.  A  riparian  owner,  upon  conveying  realty  upon  navigable  waters, 
may  reserve  to  himself  the  right  to  any  subsequent  accretions:  People  v. 
Jones,  112  N.  Y.  597. 


Robinson  v.  Baskins. 

163  Arkansas,  S30.] 
IlfDBMNTTOB,  JlTDOMENT  AGAINST  PRINCIPAL  NOT  CONOLOSIVB  AGAINST, 
WHBN.  — Where  a  constable  sues  upon  a  bond  given  to  indemnify  him 
for  the  seizure  of  property  under  execution,  a  judgment  against  him  for 
damages  for  making  such  seizure,  rendered  in  a  suit  of  which  the  in- 
demnitors  had  no  notice,  is  only  prima  facie  evidence  against  them,  and 
they  may  defend  by  showing  that  the  constable  had  a  good  defense  to 
the  action  against  him. 

Action  on  an  indemnity  bond.  The  opinion  states  the  case. 
Walter  D.  Jacoway,  for  the  appellants. 
Davia  and  Bullock,  for  the  appellees. 

Hughes,  J.  Appellees  sued  appellants  upon  a  bond  of  in- 
demnity, given  by  them  to  W.  L.  Baskins,  as  special  consta- 
ble, under  section  3021  of  Mansfield's  Digest,  to  indemnify 
them  against  the  damages  they  might  sustain  in  consequence 
of  the  seizure  or  sale  of  the  property  of  the  judgment  debtor 
of  appellants,  who  was  one  J.  B.  McGhee,  against  whom  they 
had  obtained  judgment  before  a  justice  of  the  peace  of  Perry 
County,  Arkansas,  and  upon  which  execution  had  been  issued 
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and  placed  in  the  hands  of  said  special  constable.  The  con- 
stable sold  the  property  at  public  sale,  and  at  the  sale  one 
Deshazer  claimed  the  property  and  forbade  the  sale.  Deshazer 
brought  suit  in  trespass  against  the  constable  and  the  other 
appellees,  purchasers  of  the  property  at  the  sale,  and  recov- 
ered fifty  dollars  and  costs  as  damages. 

In  this  suit  against  the  appellants  (the  indemnitors),  they 
oflFered  to  prove  by  witnesses  that  J.  B.  McGhee,  against  whom 
appellants  had  obtained  judgment,  was  the  sole  owner  of  the 
property  sold  by  the  constable,  and  that  Deshazer  never 
owned  or  had  any  interest  in  it,  and  that  McGhee  was  not  in- 
debted to  Deshazer.  And  they  also  offered  to  prove  that  at 
the  time  of  the  judgment  against  McGhee,  he  was  absent 
from  Perry  County,  where  he  resided,  and  that  upon  his  re- 
turn,  Deshazer  admitted  that  his  claim  to  the  property  was 
groundless,  and  ofi'ered  to  repay  McGhee  every  cent  he  had 
received  for  the  same.  This  testimony  was  excluded  upon  the 
ground  that  appellants  were  concluded  by  the  judgnient 
against  appellees  in  favor  of  Deshazer,  which  appellees  had 
been  permitted  to  read  in  evidence  over  the  objection  of  ap- 
pellees. There  was  judgment  for  appellees,  and  an  appeal  to 
this  court. 

Were  appellants  estopped  and  concluded  by  the  judg- 
ment against  appellees  in  favor  of  Deshazer?  They  were  not 
parties  to  the  suit  in  which  the  judgment  was  rendered,  and 
there  is  no  evidence  that  they  had  notice  to  it.  As  a  rule,  a 
judgment  binds  only  parties  and  privies:  Freeman  on  Judg- 
ments, sees.  154-161.  Res  inter  alios  acta  alteri  nocere  non 
debet:  Broom's  Legal  Maxims,  735.  Mr.  Freeman,  in  his 
work  on  judgments  (sec.  184),  says:  "Covenants  to  indem- 
nify against  the  consequences  of  a  suit  are  of  two  classes  : 
1.  Where  the  covenantor  expressly  makes  his  liability  depend 
on  the  event  of  a  litigation  to  which  he  is  not  a  party,  and 
stipulates  to  abide  the  result;  and  2.  Where  the  covenant  is 
one  of  general  indemnity  merely,  against  claims  or  suits.  In 
cases  of  the  first  class  the  judgment  is  conclusive  evidence 
against  the  indemnitor,  although  he  was  not  a  party  and  had 
no  notice,  for  its  recovery  is  the  event  against  which  he  cove- 
nanted. In  those  of  the  second  class,  the  judgment  is  prima 
facie  evidence  only  against  the  indemnitor,  and  he  may  be 
let  in  to  show  that  the  principal  had  a  good  defense  to  the 
claim."  The  indemnitor  can  in  either  class  show  collusion,  for 
the  purpose  of  charging  him.    See  also  the  cases  cited  in  notes 
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2  and  3  to  sections  184  and  181,  Freeman  on  Judgments.  See 
also  Wells  on  Res  Adjudicata  and  Stare  Decisis,  sec.  196; 
Bridgeport  Itis.  Co.  v.  Wilson,  34  N.  Y.  280,  and  cases  cited; 
Boyd  V.  Whitfield,  19  Ark.  447;  Smith  v.  Corege,  53  Ark.  295. 

The  appellants,  having  had  no  notice  of  the  suit  by  Desha- 
zer  against  appellees,  are  not  concluded  by  the  judgment  in 
said  suit,  and  should  have  been  let  in  to  make  their  defense. 
The  judgment  was  only  prima  facie  evidence  and  not  conclu- 
sive against  them. 

Reversed,  and  the  cause  remanded. 

Indbmnitom,  how  Far  Bound  by  Judgments  aoatnst  their  Prinoi- 
PALB.  —  In  the  note  to  Charles  v.  Hoskins,  83  Am.  Deo.  380-390,  the  question 
when  a  judgment  is  conclusive  against  the  surety  of  the  defendant,  or  against 
one  who  is  liable  over  to  the  defendant,  is  discussed  at  length.  In  that  note 
attention  was  called  to  the  distinction  between  a  mere  surety  and  one  who 
enters  into  a  contract  of  indemnity.  In  this  note  it  is  proposed  to  consider 
the  question  to  what  extent  those  who  have  entered  into  contracts  of  in- 
demnity are  bound  by  judgments  rendered  against  those  whom  they  have 
contracted  to  indemnify. 

Judgment^,  when  Conclusivb  upon  Indemnitors.  —  A  person  may,  of 
course,  contract  to  be  answerable  to  another  upon  such  lawful  conditions  as 
he  sees  fit.  If  a  person  enters  into  a  contract  of  indemnity  whereby  he 
agrees  to  become  responsible  for  the  result  of  a  litigation,  or  if,  by  operation 
of  law,  such  a  responsibility  is  cast  upon  him  without  any  agreement,  be 
will,  in  the  absence  of  fraud  or  collusion,  be  conclusively  bound  by  the  judg- 
ment  rendered,  whether  he  had  notice  of  the  action  in  which  it  was  entered 
or  not;  Freeman  on  Judgments,  4th  ed.,  sec.  176;  Wells  on  Res  Adjurlicata, 
sec.  196;  RiddU  v.  Baker,  13  Cal.  295;  Pico  v.  Webster,  14  Cal.  202;  73  Am. 
Dec.  647;  Collins  v.  MUchell,  5  Fla.  364;  Davis  v.  Smith,  79  Me.  351;  Pose- 
walk  V.  Bollman,  Sup.  Ct.  Neb.,  May,  1890;  Chace  v.  Hinman,  8  Wend. 
452;  24  Am.  Dec.  39;  Douglass  v.  Howland,  24  Wend.  36;  Rapelt/e  v.  Prince, 
4  Hill,  119;  40  Am.  Dec.  267;  Fay  v.  Ames,  44  Barb.  327;  Oilhert  v.  Wiman, 
1  N.  Y.  550;  49  Am.  Dec.  359;  Methodist  Churches  v.  Barker,  18  N.  Y.  463; 
Bridfjeport  F.  <k  M.  Ins,  Co.  v.  Wilson,  34  N.  Y.  275;  Conner  v.  Reevfa,  103 
N.  Y.  527;  affirming  35  Hun,  507;  Jaynes  v.  PkUt,  47  Ohio  St.  262;  Patton  v. 
Caldwell,  1  Dall.  419;  Lincoln  v.  BlancJiard,  17  Vt.  464.  In  delivering  the 
opinion  of  the  court  in  Conner  v.  Reeves,  103  N.  Y.  530,  Andrews,  J.,  said: 
"The  covenantor,  in  an  action  on  a  covenant  of  general  indenmity  against 
judgments,  is  concluded  by  the  judgment  recovered  against  the  covenantee 
from  questioning  the  existence  or  extent  of  the  covenantee's  liability  in  the 
action  in  which  it  was  rendered.  The  recovery  of  a  judgment  is  the  event 
against  which  he  covenanted,  and  it  would  contravene  the  manifest  intention 
and  purpose  of  the  indemnity  to  make  the  right  of  the  covenantee  to  main- 
tain an  action  on  the  covenant  to  depend  upon  the  result  of  the  retrial  of  an 
issue  which,  as  against  the  covenantee,  had  been  conclusively  determined  in 
the  former  action,  '  always,  however,  saving  the  right,  as  the  law  must  in 
every  case  where  the  suit  is  between  third  persons,  to  contest  the  proceeding 
on  the  ground  of  fraudulent  collusion,  for  the  purpose  of  charging  the  surety.'" 
Nofval,  J.,  in  delivering  the  opinion  of  the  court  in  Paserjoalk  v,  Bollman, 
Sup.  Ct  Neb.,  May,  1890,  said:  "It  will  be  observed  that  the  bond  on  which 
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this  action  is  based  indemnifies  the  obligee  '  from  all  harm,  tronTjle,  damages, 
costs,  suits,  actions,  judgments,  and  executions  that  shall  or  may  arise,  come, 
or  be  brought  against  him.'    The  sureties  undertook  to  save  the  oflBcer  harm- 
less from  any  judgment  that  might  be  recovered  against  him  by  reason  of 
the  levying  of  the  executions.     It  was  no  part  of  the  agreement  that  the 
sureties  should  be  notified  of  the  pendency  of  the  swition.     If  the  sureties 
desired  notice  of  the  proceedings  to  obtain  the  judgment,  they  should  have 
stipulated  for  it  in  the  bond  of  indemnity;  not  having  done  so,  the  failure  to 
receive  such  notice  does  not  aflfect  their  liability.     They  agreed  absolutely  to 
be  bound  by  any  judgment  rendered  against  the  officer."     And  Spear,  J.,  in 
delivering  the  opinion  of  the  court  in  Jaynes  v.  Piatt,  47  Ohio  St.  273,  dis- 
cussing the  difference  between  the  obligation  in  official  bonds  and  that  in 
bonds  of  indemnity  against  judgments,  said:   "In  general,  the  obligation  in 
official  bonds  is,  that  the  surety  will  be  responsible  in  case  the  officer  fails 
to  faithfully  discharge  the  duties  of  the  office.     The  question  in  issue  in  an 
action  on  the  bond  against  the  sureties  is,  Has  there  been   dereliction   of 
official  duty  within  the  meaning  of  the  bond?  and  Yibls  the  party  complaining 
been  damnified?    In  this  class  of  cases  the  question  is  dififerent.     It  is:  Did 
the  plaintiff  recover  judgment,  and  for  what  amount?  and  did  the  defendant 
satisfy  it?     Proof  that  a  judgment  was  rendered  for  the  plaintiff  in  attach- 
ment  which  the  defendant  has  not  satisfied   shows  a  breach  of  the  bond. 
And  of  such  judgment  it  would  seem  that  the  record  itself  is  not  only  the 
best,  but  the  only,  evidence,  and  until  impeached  for  fraud,   collusion,  or 
manifest  mistake,  ought  to  be  held  conclusive."    In  that  case,  the  judgment 
in  question  was  rendered  in  an  action  on  a  bond  given  to  supersede  an  at- 
tachment.    The  obligation  of  the  bond  was:   "We  bind  ourselves  to  the  said 
plaintiff  in  the  sum  of  eleven  thousand  dollars  that  the  said  defendant  shall 
perform  the  judgment  of  the  court  in  this  action."    In  Conner  v.  Reeves,  103 
N.  Y.  527,  it  was  held  that  where  the  judgment  was  taken  by  consent  of  the 
obligee,  whila  he  is  not  excluded  from  the  protection  of  the  indemnity,  the 
judgment  is  presumptive  evidence  only  against  the  sureties,  and  they  are  at 
liberty  to  show  that  it  was  not  founded  upon  any  legal  liability,  or  that  it 
exceeds  such  liability;  but  that,  in  the  absence  of  any  proof  impeaching  the 
fairness  or  justice  of  the  claim,  or  tending  to  show  that  the  judgment  ex- 
ceeded the  legal  liability  of  the  obligee,  he  is  entitled  to  recover  the  amrmnt 
of  the  judgment  in  an  action  against  the  sureties  on  the  bond.     In  that  case, 
Andrews,  J.,  who  delivered  the  opinion,  while  considering  that  it  would  be 
too  strict  an  interpretation  of  the  contract  to  hold,  as  matter  of  law,  that  the 
conditions  of  the  bond  only  covered  judgments  obtained  upon  hostile  and 
adverse  litigation,  and  that  no  discretion  was  left  to  the  sheriff  to  consent  to 
a  judgment,  althougli  he  believed  that  by  so  doing  money  would  be  saved  to 
the  parties  ultimately  liable,  said:  "But,  at  the  same  time,  to  hold  that  a 
jud.jment  entered  by  consent  of  the  parties,  and  without  notice  to  or  ap- 
proval by  the  sureties,  is,  in  the  absence  of  proof  of  fraud  or  collusion,  con- 
clusive against  them  would  open  the  door  to  the  perpetration  of  secret  frauds, 
and  subject  sureties  to  a  most  hazardous  responsibility,  and  to  the  discretion 
and  judgment  of  a  third  person,  which  might  seriously  imperil  them."     A 
covenant  of  indemnity  against  the  recovery  of  a  judgment  is  broken  the  mo- 
ment judgment  is  recovered  against  the  covenantee,   and  a  cause  of  action 
the!  eon  is  complete  for  damages,  which  are  measured  by  the  amount  of  the 
judguent. 

JuuGMEXT  Conclusive  wke:^   INDEM^JITOR  Notified  of  Suit. — In  the 
ca,e  of  a  general  indemnity  against  claims  and  suits,  a  judgment  against  th© 
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covenantee  will  be  held  conclasiTe  against  the  indemnitor,  where  notice  has 
been  given  to  the  latter  to  come  in  and  defend  the  suit  in  which  it  was  ren- 
dered, and  an  opportunity  was  given  him  to  do  so:  Smith  ▼.  Cortge,  63  Ark. 
295;  Dvtil  v.  Pacheco,  21  Cal.  438;  82  Am.  Deo.  749;  InhabitanU  qf  Veazie  v. 
Penobscot  B.  B.  Co.,  49  Me.  119;  Davis  v.  Smith,  79  Me.  351;  City  qf  Boston  v. 
Worthington,  10  Gray,  496;  71  Am.  Dec.  678;  Train  v.  Gold,  5  Pick.  379;  Mack^ 
V.  Fisher,  36  Minn.  348;  Littleton  v.  Bichardson,  34  N.  H.  179;  66  Am.  Dec. 
759;  Kip  v.  Brigham,  6  Johns.  158;  Aberdeen  v.  Blackmar,  6  Hill,  324;  City 
qf  Chicago  v.  Bobbins,  2  Black,  423.  In  such  cases,  if  the  party  duly  notified 
has  the  right  to  appear  and  defend  the  action,  he  is  no  longer  regarded  as  a 
stranger  to  the  action,  and  he  will  be  as  much  bound  by  the  judgment  as  if 
he  had  been  the  real  and  nominal  party  upon  the  record.  In  Mackey  v. 
Fisher,  36  Minn.  348,  Berry,  J.,  who  delivered  the  opinion  of  the  court,  said: 
"  The  judgment,  being  thus  admissible,  might  properly  be  found  conclusive 
upon  the  defendants,  because  it  might,  upon  the  evidence,  properly  be  found 
that  they  had  notice  of  the  action  in  which  it  was  rendered,  and  that  they 
had  an  unobstructed  opportunity  to  defend  it;  that  they  had  promised  and 
assumed  to  defend  it;  that  it  failed  to  be  defended  because  they  failed  to 
keep  their  promise."  In  that  case,  the  defendants  contracted  in  writing  to 
erect  a  building  for  the  plaintiffs,  and  to  be  responsible  for  any  loss  or  injury 
to  person  or  property  occasioned  by  their  negligence  in  and  about  the  erec- 
tion of  the  building.  One  Moran  was  injured  through  the  negligence  of  the 
defendants,  and  brought  suit  against  the  plaintiffs  and  the  defendants  to- 
gether. The  defendants  interposed  an  answer,  but  the  plaintiffs,  having 
failed  to  answer  within  the  time  allowed  by  law,  applied  for  leave  to  answer 
after  that  time,  but  their  application  was  denied.  Moran  thereupon  dis- 
missed as  to  the  defendants,  and  the  default  of  the  plaintiff's  having  been 
entered,  took  judgment  against  them,  and  this  judgment  they  were  compelled 
to  pay.  In  the  action  brought  by  them  to  recover  the  amount  of  this  judg- 
ment from  the  defendants,  the  evidence  tended  to  show  that  after  Moran's 
action  was  brought,  the  defendants  promised  and  assumed  "to  take  care  of 
it,"  and  to  put  in  aa  answer  for  all  the  parties,  and  there  was  no  evidence  to 
show  that  there  was  any  obstacle  to  prevent  them  from  so  doing.  It  was 
held  that  the  jury  were  at  liberty  to  find  that  the  defendants  were  concluded 
by  the  judgment  obtained  by  Moran.  The  California  Code  of  Civil  Pro- 
cedure, section  1055,  provides  that  "  if  an  action  be  brought  against  a  sheriff 
for  an  act  done  by  virtue  of  his  office,  and  he  give  written  notice  thereof  to 
the  sureties  on  any  bond  of  indemnity  received  by  him,  the  judgment  re- 
covered therein  shall  be  conclusive  evidence  of  his  right  to  recover  against 
such  sureties."  In  Dutil  v.  Pacheco,  21  Cal.  438,  82  Am.  Dec  749,  it  was 
held  that  this  provision  is  founded  upon  the  principle  that  the  action  is,  in 
such  circumstances,  in  substance,  against  the  indemniffer,  and  that  he  cannot 
therefore  maintain  a  bill  in  equity  to  set  aside  the  judgment  obtained  therein. 
In  Bartlett  v.  Campbell,  1  Wend.  50,  it  was  decided  that  in  an  action  against 
one  on  a  joint  and  several  promise  of  indemnity  by  two,  notice  to  one  ia 
notice  to  both.  In  Tracy  v.  Ooodwin,  6  Allen,  409,  it  was  decided  that  a 
judgment,  recovered  without  fraud  or  collusion,  against  a  constable  for  a 
wrongful  attachment  is  conclusive  against  him  and  his  sureties,  upon  a  bond 
executed  by  them  jointly  and  severally.  Chapman,  .T.,  delivering  the  opin- 
ion in  that  case,  said:  "  The  sureties  have  so  made  their  bond  that  a  joint 
judgment  must  be  rendered  in  this  suit  against  all  the  defendants."  In 
We^tervelt  v.  Smith,  2  Duer,  449,  it  was  held  that  in  an  action  on  a  bond 
given  to  indemnify  a  sheriff  for  dam;iges  sustained  by  liira  by  reason  of  the 
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defaults)  of  his  deputy,  a  judgmeat  against  the  sherifiF  is  at  least  prima  facie 
evidence  against  the  surety  sued,  where  the  deputy  had  notice  of  the  suit  in 
which  it  was  rendered,  although  the  surety  himself  had  no  notice.  And 
in  Fay  v.  Ames,  44  Barb.  327,  it  was  decided  in  a  similar  case  that  the  judg- 
ment was  conclusive  against  the  sureties,  and  that  they  were  not  at  liberty 
to  litigate  over  again  the  liability  of  the  sheriff  in  the  former  action,  nor  to 
prove  facts  in  exoneration  of  their  principal  which  the  latter  set  up  as  a  de- 
fense in  the  former  suit.  In  that  case  it  was  lield  that  where  parties  join  in 
a  bond  of  indemnity  as  principal  and  sureties,  they  are  in  privity  of  contract 
with  each  other,  and  are  to  be  regarded  and  treated  quoad  the  contract,  and 
the  rights  and  liabilities  connected  with  and  growing  out  of  it,  as  one  per- 
son; and  in  such  case  notice  to  one  is  notice  to  all.  Fay  v.  A7)ie3,  44  Barb. 
327,  seems,  however,  to  have  been  indirectly  overruled  in  the  subsequent 
case  of  Thomas  v.  Hubbell,  35  N.  Y.  120,  where  it  was  held  that  the  sureties 
on  a  deputy  sheriff's  bond  are  not  concluded  by  a  recovery  against  the  sheriff, 
where  they  had  no  opportunity  to  appear  and  defend. 

JuDOMENT  Prima  Facie  Evidence  only,  where  Notice  of  Suit  is  not 
OlVEN.  —  Where  a  person  enters  into  a  covenant  of  general  indemnity  merely 
against  claims  and  suits,  a  want  of  notice  to  him  of  the  suit  brought  against 
his  principal  does  not  go  to  the  cause  of  action,  but  the  judgment  rendered 
therein  is  prima  fade  evidence  only  in  an  action  against  such  indemnitor,  and 
he  may  be  let  in  to  show  that  the  principal  had  a  good  defense  which  he 
neglected  to  make:  Wells  ou  Res  Adjudicata,  sec.  196;  Daffield  v.  Scott,  3 
Term  Rep.  374;  Smith  v.  Compton,  3  Barn.  &  Add.  407;  Lyon  v.  Northrup,  17 
Iowa,  314;  Train  v.  Gold,  5  Pick.  379;  Stewart  v.  lliomas,  45  Mo.  42;  Lee  v. 
CLirk,  I  Hill,  56;  Thomas  v.  Huhbell,  15  N.  Y.  405;  69  Am.  Dec.  619;  Bri'lje- 
port  F.  cfc  M.  Ins.  Co.  v.  Wilson,  34  N.  Y.  275;  State  v.  Colerick,  3  Ohio,  487; 
Humxrd  v.  Nagle,  40  Pa.  St.  178;  Stephens  v.  Shafer,  48  Wis.  54;  33  Am.  Rep. 
793.  The  question  how  far  a  judgment  against  an  executor  or  administra- 
tor concludes  his  sureties  is  discussed  in  the  note  to  Heard  V.  Lodge,  32  Am. 
Dec.  202-204. 
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Devisb  to  Executors  Passes  TrrLE  in  Feb  when.  —  Where  a  testator 
by  his  will  gives  his  property,  both  real  and  personal,  to  his  executors, 
with  power  to  dispose  of  it  to  the  best  of  their  judgment,  directs  them  to 
pay  certain  large  legacies,  and  devises  over  the  estate  then  remaining, 
the  executors  hold  the  legal  title  to  the  property  in  fee,  in  trust,  for  the 
cestuis  que  trustent. 

Executor  not  Estopped  by  his  Own  Void  Deed.  —  An  executor  is  not 
estopped  by  his  own  void  deed  of  land  from  suing  to  dispossess  persons 
claiming  under  it. 

Statute  of  Limitation.s,  Cestui  Que  Trust,  when  Barred  by.  — Where 
a  trustee  holding  the  legal  title  to  land  in  fee  is  barred  by  the  statute  of 
limitations,  all  the  cestuis  que  trustent  are  barred,  whether  they  are  en- 
titled in  possession  or  in  remainder,  vested  or  contingent,  and  whether 
they  are  sui  juris  or  under  disability. 
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Vendor's  Ltk*  Expires  when  Debt  is  Barred. — The  lien  of  a  vendor 
of  Und  reserved  in  the  face  of  the  deed  expires  when  the  debt  ia  barred 
by  the  statute  of  limitations. 

The  opinion  states  the  case. 

W.  M.  Randolph^  for  the  appellants. 

W.  0.  Weatherfordf  for  the  appellees, 

Hemingway,  J.  The  appellants,  as  residuary  devisees  and 
legatees  under  the  will  of  Daniel  Hughes,  deceased,  brought 
this  suit. 

Daniel  Hughes  died  resident  in  Shelby  County,  Tennessee, 
on  the  10th  of  February,  1862,  seised  of  the  land  in  contro- 
versy. By  last  will,  which  was  duly  admitted  to  probate  in 
that  county  in  March,  1862,  he  disposed  of  his  estate  as 
follows:  "All  my  real  and  personal  estate  I  give,  in  trust,  to 
ray  executors  for  the  purpose  of  disposing  of  it  to  the  best  of 
their  judgment,  for  the  support  and  education  of  ray  two  chil- 
dren, the  children  of  Eliza  Darragh,  and  the  support  of  the 
said  Eliza.  For  that  purpose  they  are  to  give  the  said  Eliza 
one  thousand  dollars  a  year  until  the  eldest  child  is  nine  years 
old  (it  is  now  nearly  two),  and  if  either  of  the  children  should 
die  before  then,  there  shall  be  no  change  raade  as  to  the 
amount  of  a  thousand  dollars  a  year.  Should  both  children 
die  before  they  are  of  age,  Eliza  Darragh  is  to  receive  out  of 
ray  estate  five  hundred  dollars  a  year  during  her  life.  Should 
the  net  income  of  my  estate  be  two  thousand  dollars  a  year 
after  paying  the  legacies  hereinafter  mentioned,  I  wish  my 
father  to  have  five  hundred  dollars  a  year  of  this  income  dur- 
ing his  life,  and  if  my  mother  outlives  him,  she  is  to  receive 
it  after  his  death.  The  residue  is  to  be  invested  in  Memphis 
City  bonds  until  the  children,  or  the  survivor  of  them,  is  sent 
to  college.  I  desire  my  executors  to  exercise  their  best  judg- 
ment in  the  selecting  of  a  suitable  school,  and  to  be  liberal,  if 
the  means  are  in  their  hands  to  procure  them  a  good  educa- 
tion. But  my  executors  are  requested  to  cho'?k  and  stop  the 
supplies  if  they  should  be  satisfied  there  is  extravagance  by 
the  children,  and  to  pay  no  bills  of  theirs  not  authorized  by 
the  executors  before  contracted  by  the  child  or  children;  I 
■wish  the  children  plenty,  but  not  waste."  And  the  follow- 
ing: ''  In  the  event  of  the  death  of  both  of  my  children,  men- 
tioned above,  before  they  have  a  child  or  children  to  inherit 
to  them,  I  give  to  Elizabeth  Higgins  and  Mary  Ann  Hughea 
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all  my  estate  remaining,  except  the  annuities  as  above  men- 
tioned." And  the  following:  "I  appoint  James  Hughes  (ray- 
father),  William  Park,  and  John  Cannavan  the  executors  of 
my  will.  I  know  it  is  an  unpleasant  task,  but  I  would  render 
either  of  them  any  service  in  my  power.  They  are  to  be 
required  to  give  no  security,  for  they  will  not  abuse  their 
trust." 

Of  the  parties  named  as  executors,  James  Hughes  never 
qualified,  and  William  Park,  who  qualified,  resigned  in  1865. 
John  Cannavan,  the  remaining  executor,  died  in  1877,  with- 
out, as  it  appears,  having  resigned  or  concluded  his  trust. 

The  will  was  duly  adniitted  to  probate  in  Crittenden 
County,  this  state,  on  the  second  day  of  March,  1866.  There 
seems  to  have  been  at  different  times  a  scrambling  adminis- 
tration of  the  estate,  conducted  by  various  parties  under  ap- 
pointment from  the  probate  court  in  that  county;  but,  in  the 
view  of  the  case  taken  by  us,  it  is  unnecessary  to  consider  the- 
legal  aspect  or  effect  of  the  administration  in  this  state.  ■  It 
was  characterized  by  unseemly  conduct,  which  cannot  be  con- 
templated without  condemnation. 

On  the  16th  of  October,  1866,  John  Cannavan,  the  only  act- 
ing executor,  sold  and  conveyed  to  Asa  Hodges  the  land  in> 
controversy  for  $1,280  in  cash,  and  $1,280  payable  twelve 
months  after  the  date  thereof,  to  secure  which  a  lien  was  ex- 
pressly reserved  in  the  face  of  the  deed.  The  appellees  claim 
title  by  purchase  from  Hodges. 

Lizzie  Darragh,  one  of  the  children  named  in  the  will,  died 
before  the  testator;  Eliza  Darragh,  her  mother,  died  in  1865; 
Daniel  Darragh,  the  second  child,  left  his  residence  in  Mem- 
phis about  1870,  and  was  not  afterwards  heard  from  by  hi» 
relatives  or  friends,  and  is  presumed  to  be  dead.  He  was  un- 
married, and  died  without  a  child  to  inherit  from  him.  The 
appellant,  Mary  Ann  Winters,  was  a  married  woman  when 
Daniel  Darragh  died,  and  so  continued  to  the  bringing  of  thia 
suit. 

The  appellants  seek,  —  1.  To  recover  the  land  conveyed  hy 
Cannavan,  as  executor,  to  Hodges;  but  in  the  event  that  they 
are  not  entitled  to  that  relief,  they  seek,  —  2.  To  recover  the  sum 
of  $1,280,  with  interest,  being  the  unpaid  installment  of  pur- 
chase-money secured  by  him  on  the  land,  in  the  deed  above 
mentioned.  In  support  of  their  claim  they  say,  —  1.  That  the 
will  did  not  confer  a  power  of  sale  on  the  executors;  2.  That 
the  power  conferred  could  not  be  executed  by  one  only  of  the 
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executors;  and  3.  That  a  sale  was  authorized  only  upon  stated 
conditions,  which  did  not  exist  when  it  was  made. 

The  appellees  insist,  —  1.  That  a  power  of  sale  was  conferred 
by  the  will;  2.  That  it  was  duly  executed;  3.  That  they  pur- 
chased in  good  faith,  and  entered  immediately  into  possession 
of  the  land;  that  they  had  continually  held  it  for  seven- 
teen years,  claiming  title  against  the  world;  and  that  they  had 
good  title  by  limitation;  4.  That  the  installment  of  purchase- 
money  was  paid;  and  5.  That  it  was  barred  by  limitation. 
The  proof  sustained  their  contention  as  to  their  possession  of 
the  land.  There  was  trial  by  the  court,  and  judgment  for  the 
defendant. 

It  is  insisted  that  the  judgment  is  wrong,  and  should  be  re- 
versed for  many  reasons  pressed  upon  our  attention.  In  the 
view  we  have  taken,  it  is  essential  for  us  to  consider  only  the 
defense  of  limitation  and  such  other  matters  as  are  involved 
in  its  correct  determination. 

The  appellants  contend  that,  until  the  death  of  Daniel 
Darragh,  they  had  no  right  in  possession,  but  only  in  re- 
mainder; that  they  were  not  entitled  to  bring  any  suit  either 
for  the  land  or  the  purchase-money  during  his  life;  that  the 
statute  was  not  set  in  motion  against  them  until  he  died,  and 
that  they  brought  this  suit  in  apt  time  thereafter.  If  mis- 
taken in  that  contention,  their  claim  to  the  land  must  fail 
against  the  plea  of  limitation.  Is  it  correct?  Our  answer 
must  depend  upon  the  construction  of  the  will,  for  it  makes  a 
great  diflference  whether  the  executors  are  held  to  have  ac- 
quired the  legal  title  for  life  or  in  fee. 

The  language  of  the  will  leaves  no  room  for  doubt  as  to  the 
wish  of  the  testator  in  that  regard.  His  purpose  as  to  the 
disposition  of  his  estate  is  clearly  and  concisely  stated  in 
the  first  clause  of  the  will.  It  gives  all  his  real  and  personal 
estate,  in  trust,  to  his  executors,  for  the  purpose  of  disposing 
of  it  to  the  best  of  their  judgment,  for  the  support  and  educa- 
tion of  his  two  children  and  for  the  support  of  Eliza  Darragh. 
The  executors  are  directed  to  pay  certain  annuities  and 
•money  bequests,  the  latter  aggregating  about  ten  thousand 
dollars.  If  the  two  children  die  without  leaving  a  child  or 
children  who  could  inherit,  the  estate  remaining  is  devised 
-over  to  the  appellants.  The  language  of  the  grant  to  the 
■  executors  in  its  ordinary  acceptation  would  be  held  to  con- 
vey an  estate  in  fee:  1  Sugden  on  Powers,  129,  130.  There  is 
■.nothing  to  limit  the  estate  passed  to  a  life  estate  only,  as  in 
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the  case  of  Patty  v.  Goolsby,  51  Ark.  61.  That  the  natural 
import  of  the  terms  of  the  grant  correctly  reflect  the  wish  of  the 
testator  gains  support  from  the  power  given  them  to  dispose 
of  realty  and  personalty  alike  in  their  best  judgment,  from 
the  directions  to  pay  out  large  sums  of  money,  to  supply  which 
no  other  means  are  indicated,  and  from  the  devise  over  of  all 
his  estate  remaining. 

The  phrase  "  estate  remaining  "  was  evidently  not  used  in 
the  legal  sense  of  a  remainder,  but  to  cover  what  was  left  after 
special  directions  were  executed.  The  testator  intended  his 
executors  to  take  absolutely  the  legal  title  to  all  his  property 
to  pay  off  the  special  bequests,  —  to  provide  as  he  directed  for 
■  Eliza  Darragh  and  her  children,  —  and  to  those  ends,  to  sell 
or  otherwise  dispose  of  his  property  as  their  judgment  might 
direct.  Whatever  was  not  sold  or  consumed  in  paying  the 
bequests  and  the  matured  annuities,  the  trustees  were  to  hold 
for  the  purposes  indicated;  and  if  both  children  died  without 
a  child  to  inherit,  the  estate  remaining  was  to  go  to  the  ap- 
pellants, subject  to  the  payment  of  the  future  annuities  to 
Eliza  and  his  father.  The  grant  to  the  executors  and  the 
power  to  sell  are  co-extensive,  and  neither  can  be  restricted 
to  a  life  estate  or  an  estate  less  than  a  fee,  without  importing 
into  the  terms  of  the  grant  a  meaning  they  do  not  express. 
As  we  have  seen,  there  is  no  purpose  indicated  that  requires 
such  a  construction,  but  on  the  contrary,  the  natural  import 
of  the  terms  consists  with  the  general  purpose  of  the  testator 
as  indicated  in  the  will. 

The  executors  had  no  beneficial  interests  in  the  property; 
but,  holding  the  legal  title  to  the  fee  in  trust,  they  were  trus- 
tees for  all  persons  who  had  equitable  interests  carved  out  of 
the  fee,  whether  in  possession  or  in  remainder.  If  the  con- 
veyance by  Cannavan  was  void,  and  the  grantees  entered 
under  it,  a  right  then  accrued  to  the  executors  to  dispossess 
them,  and  being  trustees  of  an  express  trust,  they  could  have 
sued  in  their  own  names.  If  the  deed  was  inoperative  for 
want  of  legal  authority  to  make  it,  Cannavan  was  not  estopped 
to  sue  to  dispossess  persons  claiming  under  it,  as  was  expressly 
ruled  by  the  supreme  court  of  the  United  States  in  the  case 
of  Meeks  v.  Olpherts,  100  U.  S.  564;  Bigelow  on  Estoppel,  5th 
ed.,  349;  Pells  v.  Wehquish,  129  Mas-?.  469;  Mason  v.  Mason, 
140  Mass.  63;  James  v.  Wilder,  25  Minn.  305. 

Seven  years'  adverse  possession  was  sufficient  to  bar  the 
right  of  the  trustees,  tliey  being  under  no  disability;  but  when- 
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ever  the  right  of  action  in  the  trustees  is  barred  by  limitation, 
the  right  of  cestuis  que  trust  thus  represented  is  also  barred: 
Hill  on  Trustees,  403;  Wood  on  Limitations,  sec.  208;  Smilie 
V.  Biffle,  2  Pa.  St.  52;  44  Am.  Dec.  156;  Meeks  v.  Olpherts,  100 
U.  S.  564;  Trimble  v.  Woodhead,  102  U.  S.  647;  Molton  v.  Hen- 
derson, 62  Ala.  426;  Wingfield  v.  Virgin,  51  Ga.  139;  Clayton 
V.  Cagle,  97  N.  C.  300. 

This  rule  was  applied  by  the  supreme  court  of  the  United 
States  in  the  case  of  Meeks  v.  Olpherts,  100  U.  S.  564,  against 
the  right  of  cestui  que  trust  in  a  vested  remainder.  It  has  been 
applied  similarly  by  other  courts,  and  there  are  now  no  doubts 
that  it  is  sound  in  principle  and  accepted  by  the  courts. 

The  question  of  the  application  of  the  rule  to  claims  of  con- 
tingent remainders  seems  to  have  arisen  in  but  few  American 
cases;  but  it  has  been  held  by  the  courts  of  last  resort  in  two 
states  that  when  the  trustee  is  barred,  the  cestui  que  trust 
holding  a  contingent  remainder  is  also  barred:  Edwards  v. 
Woolfolk,  17  B.  Mon.  376;  Waring  v.  Cheraw  arid  Darlington 
R.  R.  Co.,  16  S.  C.  416. 

In  our  investigation  we  have  found  no  case  in  which  a 
contrary  rule  was  favored;  and  as  the  trustee  represents  alike 
all  cestuis  que  trv^t,  whether  entitled  in  possession  or  in  re- 
mainder, vested  or  contingent,  we  think  the  same  rule  should 
apply  to  the  claim  of  each  of  them  in  determining  the  effect 
upon  it  of  the  bar  of  the  trustee's  right  by  limitation. 

The  disability  of  the  cestui  que  trv>st  is  immaterial,  if  the 
trustee  is  under  none:  Hill  on  Trustees,  504,  and  cases  above 
cited. 

This  court  has  repeatedly  held  that  the  bar  by  limitation 
of  the  right  of  the  life  tenant  does  not  affect  the  right  of  the 
remainderman,  against  whom  limitation  will  not  run  until  his 
right  of  possession  accrues.  Those  were  cases  in  which  the 
tenant  for  life  and  the  remainderman  each  held  his  estate  at 
law,  and  where  no  right  of  action  accrued  in  behalf  of  the 
remainderman  until  the  estate  for  life  determined.  But  in 
this  case,  as  we  have  seen,  the  right  of  action  accrued  to  the 
trustees  for  the  benefit  of  all  beneficially  interested  as  soon  as 
the  adverse  possession  began,  and  if  they  failed  to  institute 
suit,  the  cestuis  que  trust  might  have  resorted  to  equity  for  the 
protection  of  their  interests. 

The  rule  does  not  apply  to  the  claims  of  the  eeetuis  que 
trust  against  the  trustee  or  against  those  who  purchase  trust 
property  from  the  trustee  in  fraud  of  the  trust. 
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The  lien  reserved  in  the  face  of  the  deed  is,  as  contended, 
an  equitable  mortgage;  but  by  its  terms  it  only  charges  a  lien 
on  the  land  in  favor  of  the  creditor,  and  does  not,  like  the 
mortgage  in  law,  invest  tlie  creditor  with  title  to  the  land  to  be 
held  as  security.  In  the  case  of  Stephens  v.  Shannon,  43  Ark. 
464,  this  court  held  that  the  lien  so  reserved  was  but  an  inci- 
dent to  the  debt  thereby  secured,  and  that  the  lien  expired 
when  the  debt  was  barred  by  limitation. 

It  follows  that  the  right  to  recover  the  land,  and  also  the 
right  to  foreclose  the  lien  reserved  in  the  deed,  were  barred  by 
limitation,  and  that  the  judgment  below  was  correct. 

Affirmed.  

Devise  to  Executor,  Construction  op.  — 'A  testator  having  in  his  will 
made  the  provision  that  his  executor  should  have  the  care  and  custody  of  his 
estate,  and  should  pay  the  legacies  therein  mentioned,  paying  the  net  income 
of  the  balance  to  certain  persons  at  stated  intervals,  the  executor  takes  the 
fee  to  hold  it  in  trust  to  pay  the  income  as  directed:  Traphagen  v.  Levy,  46 
N.  J.  Eq.  448. 

Executors  and  Admin  istoators — Estoppbl. — The  grantee  in  a  void 
quitclaim  deed  executed  by  an  executor  cannot  take  any  title  by  way  of  es- 
toppel against  such  executor:  Price  v.  King,  44  Kan,  639. 

Limitations  of  Actions  —  Trustee  and  Cestui  que  Trust.  —  Where 
the  legal  title  of  land  is  vested  in  a  trustee  for  the  benefit  of  a  cestui  que 
trust,  the  statute  of  limitations  will  riin  against  the  former;  and  when  a  com. 
plete  bar  as  to  him,  the  cestui  que  trust  will  be  barred:  Collins  v.  McCarty,  68 
Tex.  150;  2  Am.  St.  Rep.  475,  and  note;  Barclay  v.  Ooodloe,  83  Ky.  493;  for 
when  the  legal  estate  is  barred,  so  is  the  equitable  estate:  East  Borne  Town 
Co.  V.  Cothran,  81  Ga.  359.  But  the  statute  of  limitations  will  never  run  in 
favor  of  the  trustee  as  against  the  cestui  que  trust  until  the  former  repudiates 
the  trust,  and  notice  of  such  repudiation  is  brought  home  to  the  cestui  que 
ti-ust:  Cooper  v.  Lee,  75  Tex.  114;  Wren  v.  Followell,  ^2  Ark,  76;  Dyer  v. 
Waters,  46  N.  J.  Eq.  484;  McClure  v.  Colyear,  80  CaL  378. 

Vendor  and  Purchaser  —  Expiration  or  Vendor's  Lien.  —  A  ven- 
dor's equitable  lien  for  unpaid  purchase-money  of  land  is  not  lost  because  the 
statute  of  limitations  has  barred  the  action  upon  notes  given  therefor:  Biz- 
zell  V.  Nix,  60  Ala.  281;  31  Am.  Rep.  38;  and  compare  cases  cited  in  the  note 
to  the  same  ca«e,  41,  42.  The  vendor's  right  to  his  vendor's  lien,  where  he 
has  not  actually  parted  with  title,  cannot  be  affected  by  the  lapse  of  time 
short  of  that  requisite  to  raise  the  presumption  of  payment:  Hanna  v.  WiU 
son,  3  Gratt.  243;  46  Am.  Dec.  190.  Though  an  action  at  law  to  recover  pur- 
chase price  may  be  barred,  the  equitable  lien  of  a  vendor  is  not  barred  by 
any  time  insuflBcient  to  raise  the  presumption  of  payment:  TunataU  v.  With- 
ers, 86  Va.  892;  compare  Eel/e  v.  Belfe,  34  Ala.  500;  72  Am.  Deo.  467,  and 
note;  Singleton  v.  McQuerry,  85  Ky.  41. 
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Vak  Burbn  V.  Wells.      Van  Burbn  v.  "Weight. 
Cassidy  V,  Texabkana, 

[63  Arkansas,  368.] 

MuNiOTPAL  Corporation  may  Make  Penal  Act  Which  is  Alrbadt  Of- 
rKNSK  AOAINST  State.  — A  municipal  corporation  has  power  to  make 
penal  an  act  which  has  already  been  made  so  by  a  state  statute;  and 
when  this  is  done,  such  act  becomes  a  separate  offense  against  the  state 
and  the  municipality.  In  that  case,  the  penalty  imposed  by  the  munici* 
pality  is  superadded  to  that  fixed  by  the  general  law  on  account  of  the 
additional  wrong  done  to  it,  and  the  wrong>doer  is  not  twice  punished 
for  the  same  offense. 

Obdikancks,  Power  or  Municipal  Corporations  to  Pass.  —  Under  stat- 
utes expressly  giving  to  municipal  corporations  "  power  to  make  and  pub- 
lish such  by-laws  and  ordinances,  not  inconsistent  with  the  laws  of  the 
state,  as  to  them  shall  seem  necessary  to  provide  for  the  safety,  preserve 
the  health,  promote  the  prosperity,  and  improve  the  morals,  order,  com- 
fort, and  convenience  of  such  corporations  and  the  inhabitants  thereof," 
ordinances  punishing  disturbances  of  the  peace,  the  carrying  of  concealed 
weapons,  and  the  keeping  open  of  saloons  on  Sunday  are  a  proper  ex* 
ercise  of  the  power  conferred,  and  are  therefore  valid. 

Publication  oy  Municipal  Ordinance,  Burden  of  Proof  of.  —  In  a  prose- 
cution for  the  violation  of  a  municipal  ordinance,  the  burden  is  on  the 
defendant  to  prove  that  the  ordinance  was  not  published  in  the  manner 
prescribed  by  the  statute. 

Nimrod  Turmariy  for  the  appellant  in  the  first  two  cases. 

Wella,  pro  se. 

Scott  and  Jones,  for  the  appellant  Cassidy. 

Battle,  J.  In  the  first  case,  the  facts  are  as  follows:  Wells 
was  accused  and  convicted,  before  a  justice  of  the  peace  of 
Crawford  County,  of  carrying  a  pocket-pistol  concealed  about 
his  person  within  the  corporate  limits  of  the  town  of  Van 
Buren,  in  said  county,  and  in  this  state.  At  the  time  this 
offense  was  committed,  there  was  in  full  force  and  effect  an 
ordinance  of  the  town  of  Van  Buren  prohibiting  the  carrying 
of  such  pistols,  and  imposing  a  fine  on  every  person  violating 
the  same.  After  conviction  in  the  justice's  court,  he  was  ac- 
cused, before  the  mayor  of  the  town,  of  violating  this  ordi- 
nance, by  the  same  act  of  which  he  was  convicted,  and  for 
such  violation  was  arrested,  and  carried  before  the  mayor.  In 
the  mayor's  court  he  pleaded  his  former  conviction,  and  was 
tried  and  convicted.  He  appealed  to  the  circuit  court,  where 
his  plea  of  former  conviction  was  sustained,  and  he  was  dis- 
charged; and  the  plaintiff  appealed  to  this  court. 

In  the  second  case,  Frank  Wright  was  accused  and  convicted 
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in  the  court  of  the  mayor  of  the  town  of  "Van  Buren  of  a  viola- 
tion of  an  ordinance  of  said  town  by  "  disturbing  the  peace  by 
fighting  and  attempting  to  fight,  and  by  boisterous  and  ob- 
streperous conduct  and  carriage,  and  by  using  profane  lan- 
guage." He  appealed  to  the  circuit  court,  and  there  he  demurred 
to  the  charge,  because, —  1.  The  records  of  the  town  of  Van 
Buren  do  not  show  that  the  ordinance  violated  was  published 
as  required  by  law;  and  2.  Because  it  imposes  a  fine  on 
persons  for  acts  declared  and  made  criminal  by  the  statute  of 
the  state.  The  court  sustained  the  demurrer  and  discharged 
the  defendant,  and  plaintiff  appealed. 

In  the  last  case,  Mike  Cassidy  was  accused  and  convicted 
before  the  mayor  of  the  city  of  Texarkana,  in  Miller  County, 
in  this  state,  of  keeping  his'  saloon  open  on  the  sabbath,  and 
retailing  wines  and  liquors  on  that  day,  in  violation  of  a  city 
ordinance.  He  appealed  to  the  circuit  court,  was  again  con- 
victed, and  then  appealed  to  this  court. 

The  acts  of  which  the  defendants  in  the  first  and  third  cases 
were  accused,  and  a  part  of  those  with  which  the  defendant  in 
the  second  case  was  charged,  are  made  penal  by  the  statutes 
of  this  state.  It  may  be  conceded  that  they  were  made  crim- 
inal before  any  of  the  ordinances  prohibiting  them  were  passed. 
Did  the  town  or  city  councils  that  enacted  the  ordinances  have 
the  authority  to  pass  them?  The  only  authority  which  can 
rightfully  be  claimed  for  their  enactment  is  section  764  of 
Mansfield's  Digest.  This  section  provides:  "Municipal  cor- 
porations shall  have  power  to  make  and  publish,  from  time  to 
time,  by-laws  or  ordinances,  not  inconsistent  with  the  laws  of 
the  state,  for  carrying  into  effect  or  discharging  the  power  or 
duties  conferred  by  the  provisions  of  this  act,  and  it  is  hereby 
made  the  duty  of  the  municipal  corporation  to  publish  such 
by-laws  and  ordinances  as  shall  be  necessary  to  secure  such 
corporations  and  their  inhabitants  against  injuries  by  fire, 
thieves,  robbers,  burglars,  and  other  persons  violating  the  pub- 
lic peace;  for  the  suppression  of  riots  and  gambling  and  inde- 
cent and  disorderly  conduct;  for  the  punishment  of  all  lewd  and 
lascivious  behavior  in  the  streets  and  other  places;  and  they 
shall  have  power  to  make  and  publish  such  by-laws  and  ordi- 
nances, not  inconsistent  with  the  laws  of  this  state,  as  to  them 
shall  seem  necessary  to  provide  for  the  safety,  preserve  the 
health,  promote  the  prosperity,  and  improve  the  morals,  order, 
comfort,  and  convenience  of  such  corporations  and  the  inhab- 
itants thereof."     Its  language  is  sufficiently  comprehensive  to 
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■delegate  the  authority.  But  many  courts  have  held  that  a 
caunicipal  corporation  can  only  pass  ordinances  punishing  the 
iBame  acts  which  are  punishable  under  the  general  laws  of  the 
state,  when  expressly  authorized  to  do  so,  and  that  no  such 
-authority  will  be  presumed  from  a  grant  of  power  general  in 
its  nature.  If  this  be  true,  it  must  be  because  the  effect  of  such 
ordinances  is  to  supersede  the  general  laws  upon  the  same 
«ubject.  We  cannot  see  any  good  reason  why  such  authority, 
fitting  and  proper  to  be  delegated  to  a  municipal  corporation, 
«.nd  plainly  conferred  in  general  terms,  cannot  be  exercised  by 
-the  municipality,  unless  it  be  because  it  is  inconsistent  with 
'the  general  laws.  That  is  the  effect  of  the  authorities  which 
-hold  it  cannot  be.  Many  of  them  say  that  the  effect  of  such 
-ordinances,  if  enforced^  would  be -to  oust  the  state  of  jurisdic- 
tion, or  make  the  same  offense  punishable  twice,  once  by  the 
atate  and  once  by  the  corporation,  contrary  to  the  constitution, 
«,nd  therefore  they  are  invalid:  In  re  Sic,  73  Cal.  142;  Jen- 
kins V.  Thomasville,  35  Ga.  145;  Mayor  v.  Hussey,  21  Ga.  80; 
68  Am.  Dec.  452;  Adams  v.  Albany,  29  Ga.  56;  Vason  v.  Au- 
gusta,  38  Ga.  542;  Reich  v.  Slate,  53  Ga.  73;  21  Am.  Rep.  265; 
Foster  v.  Brown,  55  Iowa,  686;  Washington  v.  Hammond,  76 
N.  C.  33;  State  v.  Langston,  88  N.  C.  692;  State  v.  Brittain,  89 
N.  C.  574;  State  v.  Keith,  94  N.  C.  933;  Ex  parte  Smith,  Hemp. 
201]  Ex  parte  Bourgeois,  60  Miss.  663;  45  Am.  Rep.  420. 

But  we  do  not  think  the  ordinances  in  question  are  invalid 
Isecause  they  make  offenses  twice  punishable.  Municipal  cor- 
porations "  are  bodies  politic  and  corporate,  vested  with  po- 
litical and  legislative  powers  for  the  local  civil  government 
and  police  regulations  of  the  inhabitants  of  the  particular 
districts  included  in  the  boundaries  of  the  corporations."  In 
fiome  respects  they  are  local  governments,  established  by  law 
to  assist  in  the  civil  government  of  the  country.  They  are 
founded  in  part  upon  the  idea  that  the  needs  of  the  localities 
for  which  they  are  organized,  "  by  reason  of  the  density  of 
j)opulation  or  other  circumstances,  are  more  extensive  and  ur- 
-gent  than  those  of  the  general  public  in  the  same  particu- 
lars." Many  acts  are  often  far  more  injurious,  while  the 
temptation  to  do  them  is  much  greater,  in  such  localities 
than  in  the  state  generally.  When  done  in  such  localities  they 
are  not  only  wrongs  to  the  public  at  large,  but  are  additional 
■wrongs  to  the  corporations.  To  suppress  them  when  it  can  be 
•done,  and  when  there  is  a  failure  to  do  so,  to  punish  the  guilty 
parties,  in  many  cases  form  a  part  of  the  duties  of  such  cor- 
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porations.  Many  of  thera  can  and  ought  to  be  made  penal 
by  the  incorporated  cities  and  towns,  although  they  are  already 
made  so  by  the  statute.  It  sometimes  becomes  necessary  for 
thera  to  do  so  in  order  to  accomplish  the  objects  of  their  or- 
ganization. When  made  penal  by  the  state  and  the  city  or 
town,  each  act  becomes  a  separate  offense  against  the  state 
and  the  municipality.  In  that  event,  the  penalty  imposed  by 
the  city  or  town  is  superadded  to  that  fixed  by  the  general, 
law,  on  account  of  the  additional  wrong  done, —  for  the  offense 
against  the  municipality.  In  such  a  case  the  wrong-doer  would 
not  be  twice  punished  for  the  same  offense. 

In  Fox  V.  State  of  Ohio,  5  How.  432,  the  supreme  court  of 
the  United  States  held  that  the  passing  a  counterfeit  coin, 
which  was  punishable  under  the  federal  law,  might  be  pun- 
ished by  the  state  as  a  crime,  and  that  the  same  act  was  an 
offense  against  the  federal  government  and  against  the  state 
government.  In  delivering  the  opinion  of  the  court  in  Moore 
V.  niinoia,  14  How.  19,  Mr.  Justice  Grier  said:  "An  offense,  in 
its  legal  signification,  means  the  transgression  of  a  law.  A 
man  may  be  compelled  to  make  reparation  in  damages  to  the 
injured  party,  and  be  liable  also  to  punishment  for  a  breach 
of  the  public  peace  in  consequence  of  the  same  act,  and  may 
be  said,  in  common  parlance,  to  be  twice  punished  for  the 
same  offense.  Every  citizen  of  the  United  States  is  also  a  cit- 
izen of  a  state  or  territory.  He  may  be  said  to  owe  allegiance 
to  two  sovereigns,  and  may  be  liable  to  punishment  for  an  in- 
fraction of  the  laws  of  either That  either  or  both  may 

(if  they  see  fit)  punish  such  an  offender  cannot  be  doubted. 
Yet  it  cannot  be  truly  averred  that  the  offender  has  been 
twice  punished  for  the  same  offense;  but  only  that  by  one  act 
he  has  committed  two  offenses,  for  each  of  which  he  is  justly 
punishable.  He  could  not  plead  the  punishment  by  one  in 
bar  to  a  conviction  by  the  other." 

Judge  Cooley  says:  "  Indeed,  an  act  may  be  a  penal  offense 
under  the  laws  of  the  state,  and  further  penalties,  under 
proper  legislative  authority,  be  imposed  for  its  commission  by 
municipal  by-laws,  and  the  enforcement  of  the  one  would  not 
preclude  the  enforcement  of  the  other."  And  further  says: 
"  Such  is  the  clear  weight  of  authority,  though  the  decisions 
are  not  uniform":  Cooley 's  Constitutional  Limitations,  6th 
ed.,  p.  239,  and  cases  cited;  Mayor  v.  Allaire,  14  Ala.  400; 
Hughes  v.  People,  8  Col.  58(3;  Wragg  v.  Penn  Township,  94  111. 
11;    34  Am.  Rep.  199;  Ambrose  v.  State,  6  Ind.  351;   Williams 
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V.  Warsaw,  60  Ind.  457;  Town  of  Bloomfield  v.  Trimble,  54 
Iowa,  399;  37  Am.  Rep.  212;  Shnfer  v.  Mumma,  17  Md.  331; 
79  Am.  Dec.  656;  Wayne  County  v.  Detroit,  17  Mich.  399-, 
State  V.  Oleson,  26  Minn.  507;  State  v.  Lee,  29  Minn.  445;  St. 
Louis  V.  Bentz,  11  Mo.  61;  St.  Louis  v.  Cafferata,  24  Mo.  94; 
Linneus  v.  Dusky,  19  Mo.  App.  20;  Cify  "/  Kansas  v.  Clark, 
68  Mo.  588;  ^r  j:^ar(«  Hollwedell,  74  Mo.  395;  S«.  Louis  v.  Vert, 
84  Mo.  204;  Brownville  v.  Cooi;,  4  Neb.  101;  Howe  v.  Treasurer 
of  Plainfield,  37  N.  J.  L.  145;  State  v.  Bergman,  6  Or.  341;  (Siafg 
V.  FilZZiams,  11  S.  C.  288;  Greenwood  v.  State,  6  Baxt.  567;  32 
Am.  Rep.  539;  State  v.  Shelby,  16  Lea,  240;  Hamilton  v.  State^ 
3  Tex.  App.  643;  McLaughlin  v.  Stephens,  2  Cranch  C.  C.  148; 
United  States  v.  TFeZ^  2  Cranch  C.  C.  45;  United  States  v. 
^oi^y,  3  Cranch  C.  C.  656. 

In  Bishop  on  Statutory  Crimes,  it  is  said:  "  If  the  statute 
so  authorizes,  it  is  not  apparent  why  a  city  corporation  may 
not  impose  a  special  penalty  for  an  act  done  against  it,  while 
the  state  imposes  a  penalty  for  the  same  act  done  against  the 
state":  Bishop  on  Statutory  Crimes,  Ist  ed.,  sec.  23. 

In  Brizzolari  v.  State,  37  Ark.  364,  the  validity  of  an  ordi- 
nance passed  by  the  common  council  of  the  incorporated  town 
of  Fort  Smith  on  the  23d  of  December,  1873,  declaring  that  it 
shall  be  deemed  a  misdemeanor  for  any  able-bodied  person  to 
be  found  within  the  limits  of  the  corporation  having  no  visi- 
ble or  apparent  means  of  subsistence,  and  neglecting  to  apply 
himself  to  some  honest  calling,  punishable  by  fine,  came  in 
question.  It  was  insisted  that  this  ordinance  was  abrogated 
by  the  adoption  of  the  constitution  of  1874.  This  court  held 
that  although  the  constitution  of  1874  vested  exclusive  origi- 
nal jurisdiction  in  all  matters  relating  to  vagrants  in  the 
county  courts,  it  did  not  repeal  the  ordinance;  that  the  juris- 
diction vested  in  the  county  courts  as  to  vagrants  extended 
"only  to  such  matters  of  police  regulations  as  are  designed 
to  prevent  them  from  becoming  burdensome  to  the  county,  or 
in  their  nature  local  or  of  special  concern  to  the  county," 
thereby  virtually  holding  the  doctrine  laid  down  by  Judge 
Cooley. 

The  ordinances  in  question  are,  therefore,  not  inconsistent 
with  the  general  laws  of  the  state  upon  the  same  subject;  nor 
do  they  oust  the  state  of  any  jurisdiction,  if  enforced,  by 
making  the  same  acts  punishable,  and  are  not  invalid  for 
these  reasons.  The  only  question,  then,  is.  Did  the  municipal 
corporations  that  passed  them  have  the  power  to  do  so?     The 
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statutes  expressly  declare  that  they  "  shall  have  power  to 
make  and  publish  such  by-laws  and  ordinances,  not  incon- 
sistent with  the  laws  of  this  state,  as  to  them  shall  seem  ne- 
cessary to  provide  for  the  safety,  preserve  the  health,  promote 
the  prosperity,  and  improve  the  morals,  order,  comfort,  and 
convenience  of  such  corporations  and  the  inhabitants  thereof." 
The  only  limitation  upon  this  power  is,  the  by-laws  and  or- 
dinances must  "not  be  inconsistent  with  the  laws  of  the 
state."  The  ordinances  in  question  do  not  fall  within  the 
limitation,  and  are  wholesome  provisions  for  the  prosecution 
and  improvement  of  the  order  and  morals  of  the  inhabitants 
for  whose  benefit  they  were  designed,  and  a  proper  exercise  of 
the  power  conferred.  They  are  consequently  valid:  Mayor  v. 
Allaire,  14  Ala.  400;  Bloomfield  v.  Trimble,  54  Iowa,  399;  37 
Am.  Rep.  212;  St.  Louis  v.  Bentz,  11  Mo.  61;  St.  Louis  v.  Caf- 
ferata,  24  Mo.  94;  State  v.  Williams,  11  S.  C.  288;  Hamilton 
V.  State,  3  Tex.  App.  643;  McLaughlin  v.  Stephens,  2  Cranch 
C.  C.  148;  United  States  v.  Wells,  2  Cranch  C.  C.  45;  City  of 
St.  Louis  V.  Schoenhusch,  95  Mo.  618;  State  v.  Beattie,  16  Mo. 
App.  142;  Brownville  v.  Cook,  4  Neb.  101. 

The  only  remaining  question  is.  Was  the  burden  on  plain- 
tiffs to  prove  that  the  ordinances  were  published  in  the  man. 
ner  prescribed  by  the  statutes?  We  think  not.  The  statute 
makes  printed  copies  of  the  ordinances  of  any  city  or  incor- 
porated town,  published  by  the  authority  of  such  city  or  town, 
and  manuscript  copies  of  the  same,  copied  by  the  proper  offi- 
cer, and  having  the  seal  of  the  city  or  town  attached,  evidence 
of  the  existence  of  the  ordinances  and  their  contents;  and 
makes  the  failure  to  publish  a  sufficient  defense  to  any  suit  or 
prosecution  for  the  fines  or  penalties  imposed  by  the  ordi- 
nances: Mansfield's  Digest,  sees.  771-773,  2835. 

The  judgments  in  the  first  two  cases  are  reversed,  and  the 
judgment  in  the  last  is  affirmed. 


Municipal  Corporations.  —  Under  the  charter  of  the  city  of  Montgomery, 
approved  in  1889,  a  conviction  in  the  municipal  court  of  an  offense  which  is 
also  a  misdemeanor  under  a  general  statute  is  a  bar  to  a  pros6cation  by  the 
state  for  the  misdemeanor:  EngeUuxrdt  v.  StaU^  88  Ala.  100.  Contra,  McRea 
T.  Mayor,  59  Ga.  168;  27  Am.  Rep.  390. 

Municipal  Ordinancbs  —  Publication. —  It  is  presumed,  in  the  absence  of 
proof  to  the  contrary,  that  an  ordinance  was  duly  published:  Bayard  v. 
Baker,  76  Iowa,  220. 
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Kessingeb  V.  Wilson. 

[58  Abkamsas,  400.] 

Bali  ot  HomarrEAD  or  Dkcedent  bitrino  Minoritt  ov  his  Childrem 
Void.  —  Where  land  owned  by  a  father  who  leaves  minor  children  waa 
•  homestead  at  the  time  of  his  death,  a  sale  thereof  made  during  their 
minority  is  void. 

Bbtates  or  Homestead  and  of  Inheritancb  Separate  and  Distinct 
WHEN.  —  Where  a  father  seised  of  a  homestead  dies  leaving  two  minor 
children  as  hia  heirs,  they  have  two  separate  and  distinct  estates  in  the 
land,  —  an  estate  of  homestead  and  an  estate  of  inheritance,  —  their  right 
to  the  possession  and  enjoyment  of  which  does  not  exist  at  one  and  the 
same  time,  and  neither  of  which  estates  is  merged  in  the  other.  The 
heirs,  in  such  case,  have  two  rights  of  entry  upon  the  land,  —  one  when 
they  become  entitled  to  the  homestead,  and  the  other  when  the  younger 
attains  his  majority. 

Loss  or  One  or  Two  Concctbrent  Riqhts  or  Entry  doss  not  Impair 
THE  Other.  —  Where  the  same  person  has  two  separate  rights  of  entry, 
the  loss  of  one  by  lapse  of  time  does  not  impair  the  other. 

Limitation  or  Five  Years  for  Recovebt  or  Lands  Sold  at  Judiciai, 
Sale  not  Applicable  when.  —  A  right  of  action  against  a  purchaser 
at  a  judicial  sale  which  accrues  to  the  party  claiming  it  more  than  live 
years  after  the  date  of  the  sale  is  not  barred  by  the  five  years'  limita- 
tion of  the  statute  requiring  all  persons  to  bring  suits  against  purchasers 
at  judicial  sales  within  five  years  after  the  date  of  the  sale,  or  be  there- 
after barred.  This  provision  applies  to  the  enforcement  of  only  such 
rights  to  recover  the  land  sold  a.s  oaa  be  enforced  in  an  aotion  brought 
within  that  time. 

Ejectment.     The  opinion  states  the  case. 
F.  0.  Taylor,  for  the  appellants. 
/.  C.  Hawthorne,  for  the  appellees. 

Battle,  J.  On  the  5th  of  February,  1888,  appellants 
brought  an  action  of  ejectment  against  appellees,  in  the  Clay 
circuit  court,  for  the  possession  of  certain  land  described  in 
their  complaint.  Appellees  pleaded  the  five  and  seven  years' 
statutes  of  limitations  in  bar  of  the  action.  On  the  trial  it 
was  admitted  that  Daniel  Kessinger  died  seised  and  pos- 
sessed of  the  land  in  the  month  of  July,  1862;  that  it  consti- 
tuted his  homestead  at  the  time  of  his  death;  that  he  was 
the  father  of  appellants,  Nancy  J.  Casey  and  John  Kessinger; 
that  Nancy  J.  was  born  on  the  10th  of  December,  1859,  and 
John  Kessinger  on  the  10th  of  December,  1861.  Evidence 
was  adduced  tending  to  prove  that  the  land  was  sold,  under 
an  order  of  the  probate  court  of  Clay  County,  on  the  twenty- 
second  day  of  January,  1872,  to  Abe  Roberts  to  pay  the 
debts  of  Daniel  Kessinger,  and  that  appellees  claim  and  hold 
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under  Abe  Roberts.  It  was  also  admitted  that  appellees  and 
those  under  whom  they  claim  have  been  in  continuous  and 
adverse  possession  of  the  land  at  all  times  since  the  first  day 
of  July,  1874,  and  that  there  is  no  record  evidence  that  the 
sale  to  Roberts  was  reported  to  the  probate  court.  The  result 
of  the  trial  was  a  judgment  in  favor  of  the  appellees. 

As  the  land  was  the  homestead  of  Daniel  Kessinger  at  the 
time  of  his  death,  and  he  left  minor  children,  the  sale  thereof 
during  their  minority  was  void.  The  only  question  involved, 
then,  is.  Was  this  action  barred  by  the  statute  of  limitations? 

At  the  time  the  grantors  of  appellees  took  possession  of  the 
land  in  controversy  each  of  the  appellants  had  the  right  to 
hold  the  same  as  a  homestead  until  he  or  she  ceased  to  be  a 
minor.  They  were  also  heirs  of  Daniel  Kessinger,  and  the 
land  had  descended  to  them  subject  to  sale,  if  necessary,  for 
the  payment  of  their  father's  debts.  These  facts  present  the 
question,  Did  not  they  have  two  rights  of  entry,  —  one  at 
the  time  when  they  became  entitled  to  the  homestead,  and 
the  other  when  the  younger  of  them  reached  the  age  of 
twenty-one  years? 

The  land  was  set  apart  by  the  law  to  appellants,  when  their 
father  died,  as  a  home  and  means  of  maintenance  during 
their  minority.  Until  the  younger  of  them  reached  the  age 
of  twenty-one  years,  it  could  not  have  been  lawfully  sold  to 
pay  the  debts  of  their  father's  estate,  or  partitioned  between 
them:  Nichols  v.  Shearouy  49  Ark.  75;  Kirksey  v.  Cole,  47  Ark. 
504.  It  was  not  subject  to  sale,  but  might  have  been  rented 
to  raise  means  for  their  support.  Until  the  younger  reached 
his  majority,  it  remained  set  apart  as  "  a  place,  a  sanctuary, 
to  which  he  or  she  might  return  to  find  the  shelter,  comfort, 
and  security  of  a  home"  during  his  or  her  minority.  As  an 
entire  homestead,  it  remained  the  home  of  both.  Although 
the  land  constituting  it  descended  to  them  subject  to  be  sold 
to  pay  the  debts  of  their  father's  estate,  it  could  not  have 
been  lawfully  severed  or  diverted  from  the  full  occupancy 
and  enjoyment  by  both  of  them  as  a  home  during  the  minor- 
ity of  either  of  them.  Their  homestead  right  was  like  a  joint 
tenancy  with  right  of  survivorship.  As  each  of  them  arrived 
of  age,  his  interest  in  it  expired.  After  the  older  reached  her 
majority,  the  younger  was  entitled  to  the  exclusive  use  and 
enjoyment  of  the  land  as  a  home  until  he  became  twenty-one 
years  old,  and  then  both  became  entitled  to  have  and  to  hold 
as  tenants  in  common,  subject  to  the  right  of  the  adminis- 
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trator  of  Daniel  Kessinger  to  have  it  sold  to  pay  Kessinger's 
debts:  Kirksey  v.  Cohf  47  Ark.  504.  The  homestead  right  or 
estate  and  the  estate  inherited  in  addition  thereto  were  like 
two  separate  and  distinct  estates,  vested  in  different  persons, 
and  following  in  immediate  succession.  Their  right  to  the 
enjoyment  and  possession  of  the  same  did  not  exist  at  one 
and  the  same  time,  and  neither  merged  in  the  other.  The 
former  did  not  merge  in  the  latter;  for  in  that  event,  the 
minor  children  would  have  lost  the  right  to  enjoy  the  home- 
stead during  their  minority,  and  the  land  constituting  it 
would  have  immediately  become  subject  to  sale  for  the  pay- 
ment of  the  debts  of  their  father's  estate,  it  being  insolvent, 
and  the  quality  of  the  homestead,  like  unto  a  joint  tenancy, 
would  have  been  changed  by  severance  to  tenancy  in  com- 
mon: 6  Greenleaf  8  Cruise  on  Real  Property,  484,  and  cases 
cited.  And  the  estate  inherited  from  their  father,  being  the 
larger,  could  not  merge  in  the  homestead.  So  they  remained 
eeparate  and  distinct.  As  they  could  not  have  been  held 
otherwise,  appellants  necessarily  had  two  rights  of  entry 
upon  the  land,  —  one  when  they  became  entitled  to  the  home- 
stead, and  the  other  when  the  younger  was  twenty-one  years 
old. 

The  homestead  right  has  expired,  and  the  right  to  the  pos- 
session of  the  estate  inherited  in  addition  thereto  has  accrued. 
The  time  which  expired  before  the  last  right  of  entry  accrued 
did  not  aflfect  it.  The  statute  of  limitations  did  not  com- 
mence running  against  it  until  John  Kessinger  was  twenty-one 
years  old.  The  rule  is,  where  there  are  two  separate  rights  of 
entry,  the  loss  of  one  by  lapse  of  time  does  not  impair  the 
other.  It  has  often  been  held  that  "a  remainderman  ex- 
pectant on  an  estate  for  life  or  years,  who  had  a  right  to  enter 
because  of  the  forfeiture  of  the  tenant,  is  not  bound  to  avail 
himself  of  the  forfeiture,  and  his  neglect  to  enter  at  the  time 
does  not  bar  him  of  his  entry  on  the  limitation  of  the  estate 
by  efflux  of  time  or  the  death  of  the  tenant."  According  to 
Plowden,  in  Stowell  v.  Lord  Zouch,  1  Plow.  374,  where  there 
were  three  separate  rights  in  the  same  person,  he  was  entitled 
to  the  benefit  of  all  of  them,  the  same  as  though  they  existed 
in  three  different  persons.  The  maxim  of  the  law  is,  Quatuio 
dy/>  jura  eoncurrunt  in  una  persona,  sequwm  est  ac  si  essent  in 
diversis:  Hunt  v.  Burn,  2  Salk.  422;  Wells  v.  Prince,  9  Mass. 
608;  Stevens  v.  Winship.  1  Pick.  318;  11  Am.  Dec.  178;  Doe  ex 
dem.  Cook  v.  Danvers,  7  East,  299;  Goodright  ex  dem.  Fowler  and 
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Burton  r.  Forester,  8  East,  552;  Kemp  v.  Westhrooh,  1  Ves.  Sr.  278; 
Doe  ex  dem.  Allen  v.  Blakeway,  5  Car.  &  P.  563;  24  Eng.  Com. 
L.  709;  6  Bac.  Abr.  369;  2  Greenleaf  s  Cruise  on  Real  Prop- 
erty, vol.  3,  p.  447,  tit.  31,  c.  22,  sees.  34-36;  Wood  on  Limi- 
tations, 528,  note  1;  Angell  on  Limitations,  6th  ed.,  sec.  375; 
4  Kent's  Com.  84. 

What  statute  prescribes  the  time  within  which  an  action 
for  the  recovery  of  the  land  must  be  brought  after  the  last 
right  of  entry  accrued?  Appellees  pleaded  the  five  years' 
statute.  That  statute,  as  enacted,  provides:  "All  actions 
against  the  purchaser,  his  heirs  or  assigns,  for  the  recovery  of 
lands  sold  by  any  collector  of  the  revenue  for  the  non-pay- 
ment of  taxes,  and  for  lands  sold  at  judicial  sales,  shall  be 
brought  within  five  years  after  the  date  of  such  sale,  and  not 
thereafter;  saving  to  minors,  persons  of  unsound  mind,  and 
persons  beyond  seas,  the  period  of  three  years  after  such  dis- 
ability shall  have  been  removed."  Is  it  applicable  to  this 
case? 

In  Elliott  V.  Pearce,  20  Ark.  516,  it  was  pleaded  in  bar  of 
an  action  for  the  recovery  of  land  held  under  a  purchase  at  a 
tax  sale.  The  defendant  had  held  actual,  continuous,  ad- 
verse possession  for  five  years  from  the  date  of  the  tax  sale. 
This  court  held  that  the  statute  began  to  run  from  the  date 
of  the  sale;  and  that  though  the  sale  was  irregular,  "  it 
was  sufficient,  in  connection  with  the  actual  possession  of  the 
land  by  the  defendant  during  the  entire  period  of  limitation, 
to  entitle  him  to  have  his  possession  protected,  and  his  title 
quieted." 

It  was  pleaded  in  Cofer  v.  Brooks^  20  Ark.  542;  but  it  does 
not  appear  in  that  case  when  the  deed  was  executed,  and 
when  possession  was  first  taken  by  the  purchaser  at  the  tax 
sale.  It  does  appear,  however,  that  he  was  in  possession  on  a 
certain  day,  with  his  family,  residing  on  the  land,  clearing 
and  preparing  to  raise  a  crop.  This  court  said:  "  It  may  be 
conceded,  for  the  purposes  of  this  case,  that  their  (the  deeds') 
recitals  fail  to  show  regular  and  valid  tax  sales,  and  that  the 
deeds  are  void;  yet  it  was  competent  for  the  appellee  to  intro- 
duce them,  in  connection  with  the  evidence  of  his  actual  and 
continuous  possession  of  the  land  for  the  full  period  of  limita- 
tion, to  defeat  the  action  of  the  appellant,  as  held  in  Elliott  v. 
Pearce,  20  Ark.  516." 

It  was  again  pleaded  in  Pillow  v.  Roberts,  13  How.  472,  but 
it  does  not  appear  in  that  case  when  possession  was  taken  of 
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the  land  in  controversy  by  the  holder  of  the  tax  title.  It  was 
held  in  that  case  that  though  the  deed  executed  to  the  pur- 
chaser at  the  tax  sale  for  the  land  sold  was  irregular  and 
worthless,  it  was  admissible  in  evidence,  in  connection  with 
evidence  of  five  years'  adverse  possession,  in  order  to  establish 
a  defense  under  the  five  years'  statute  of  limitations. 

After  this,  in  Mitchell  v.  Etter,  22  Ark.  178,  it  was  again  con- 
sidered. The  land  in  controversy  in  that  case  was  wild  and 
uncultivated,  and  was  claimed  under  a  tax  sale.  This  court 
held  that  the  statute  began  to  run  in  that  case,  in  favor  of  the 
purchaser  at  the  tax  sale,  against  the  former  owner,  at  the  date 
of  the  sale,  whether  the  purchaser  was  in  the  actual  possession 
of  the  land  or  not. 

In  Phelps  V.  Jachson,  31  Ark.  272,  this  court  held  that  an 
action  to  set  aside  a  sale  of  land  under  a  decree  of  court,  or  to 
have  the  land  conveyed  to  plaintiff",  it  having  been  purchased 
under  an  implied  trust  for  his  benefit,  did  not  come  within  the 
provision  of  the  five  years'  statute,  and  was  not  affected  by  it, 
because  it  was  not  an  action  for  the  recovery  of  land. 

Statutes  similar  to  the  one  under  consideration  have  been 
construed  in  other  states.  In  Pennsylvania,  an  act  was  passed 
in  1804  which  decreed  that  no  a^Jtion  for  the  recovery  of  land 
sold  under  it  should  lie,  unless  brought  within  five  years  after 
the  sale.  On  account  of  the  difficulty  in  bringing  an  action 
of  ejectment  against  a  purchaser  who  had  not  taken  actual 
possession,  it  was  held  that  the  limitation  did  not  commence 
running  until  possession  was  taken  under  the  sale,  and  that 
the  original  owner  might  bring  an  action  for  the  land  within 
five  years  after  possession  was  taken:  Wain  v.  Sherman,  8 
Serg.  &  R.  357;  11  Am.  Dec.  624;  Cranmer  v.  Hall,  4  Watts  &  S. 
36.  After  this  an  act  was  passed  making  provision  for  bring- 
ing an  action  of  ejectment  against  a  purchaser  who  had  not 
taken  possession,  and  then  it  was  held  that  the  limitation  com- 
menced to  run  from  the  delivery  of  the  deed  to  the  purchaser 
without  regard  to  possession:  Rohb  v.  Boicen,  9  Pa.  St.  71; 
Sheik  V.  McElroy,  20  Pa.  St.  31;  Burd  v.  Patterson,  22  Pa.  St. 
219;  Stewart  v.  Trevor,  56  Pa.  St.  385;  Rogers  v.  Johnson,  67  Pa. 
St.  48;  Johnston  v.  Jachon,  70  Pa.  St.  164;  Hole  v.  Rittenhouse^ 
19  Pa.  St.  305;  McReynolds  v.  Longenberger,  57  Pa.  St  13. 

In  Iowa,  a  statute  declares  that  no  action  for  the  recovery 
of  real  property  sold  for  the  non-payment  of  taxes  shall  lie, 
unless  the  same  shall  be  brought  within  five  years  from  the 
date  of  sale,  with  a  proviso  giving  further  time  to  infants  and 
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insane  persons.  The  supreme  court  of  that  state  holds  that 
this  statute  begins  to  run  against  the  purchaser  at  the  tax  sale». 
and  those  claiming  under  him,  as  soon  as  his  right  to  a  deed 
becomes  complete,  and  against  the  original  owner  when  the 
deed  is  recorded,  holding  that  the  word  "  sale  "  means  a  com- 
plete sale,  and  that  the  sale  is  not  completed  until  the  title  is 
vested.  It  holds  that  the  Iowa  statutes  fix  the  time  when  the 
deed  can  be  executed,  and  that  the  tax  purchaser  cannot,  by 
neglecting  to  take  his  deed,  prevent  the  statutes  running 
against  him;  and  that,  under  the  statutes  of  that  state,  the- 
title  does  not  vest  in  the  purchaser  until  the  deed  is  executed 
and  recorded:  Thornton  v.  Jones,  47  Iowa,  397;  Eldridge 
v.  Kuehl,  27  Iowa,  160;  Henderson  v.  Oliver,  28  Iowa,  20; 
McCready  v.  Sexton,  29  Iowa,  356;  Hintrager  v.  Hennessy,  46 
Iowa,  600;  Bailey  v.  Howard,  55  Iowa,  290;  Thomas  v.  Stickle^ 
32  Iowa,  76;  Barrett  v.  Love,  48  Iowa,  103;  Francis  v.  Griffin^ 
72  Iowa,  23.  And  it  held  that  this  statute  became  a  com- 
plete bar,  at  the  expiration  of  the  five  years,  to  the  mainte- 
nance of  an  action  brought  after  that  period  against  the  owner 
or  purchaser  for  the  recovery  of  the  land  sold  for  taxes,  if  such 
owner  or  purchaser  held  possession  of  the  land  at  and  before  the 
bar  became  complete,  although  such  possession  continued  for 
a  small  portion  of  the  statutory  period:  Barrett  v.  Love,  48 
Iowa,  103.  But  if  the  purchaser  was  in  the  constructive 
possession  of  the  land,  and  such  possession  was  taken  by  the 
owner  in  a  manner  and  under  circumstances  which  were  cal- 
culated to,  and  did,  deprive  the  purchaser  of  an  opportunity 
of  vindicating  his  right  to  the  land  by  bringing  suit  within 
the  time  prescribed  by  the  statute,  it  held  the  five  years  would 
be  no  bar:  Francis  v.  Griffin,  72  Iowa,  23;  Griffin  v.  Turner^ 
75  Iowa,  250. 

Alabama  has  a  statute  precisely  like  that  of  Iowa.  There 
the  courts  hold  that  the  bar  of  their  statute  begins  to  run  only 
from  the  time  the  deed  is  executed  to  the  purchaser  at  the 
tax  sale;  and  that  when  the  purchaser  has  continued  in  th& 
open  and  continuous  possession  of  the  land  sold  for  taxes,, 
claiming  title  for  the  period  of  limitation,  the  statute  cuts  off' 
all  inquiry  into  the  regularity  of  the  sale,  and  operates  a  bar 
to  an  action  brought  for  the  recovery  of  the  land:  Jones  v. 
Randle,  68  Ala.  258;  Pugh  v.  Younghlood,  69  Ala.  296. 

A  statute  of  Wisconsin  provides  that  "  any  suit  or  proceed- 
ing for  the  recovery  of  land  sold  for  taxes,  except  in  cases 
where  the  taxes  have  been  paid,  or  the  land   redeemed  a& 
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provided  by  law,  shall  be  commenced  within  three  years  from 
the  time  of  recording  the  tax  deed  of  sale,  and  not  thereafter." 
This  statute  was  held  to  commence  running  from  the  date  of 
•the  record  of  the  deed,  and  to  apply  to  the  original  owner  and 
the  tax  purchaser,  and  to  cut  oflf  either  the  original  owner  or 
tax  purchaser,  if  the  adverse  claimant  has  been  in  the  occu- 
pation of  the  land  for  the  three  years  from  the  date  of  the 
record:  Knox  v.  Cleveland,  13  Wis.  245;  Jones  v.  Collins,  16 
Wis.  694;  Parish  v.  Eager,  15  Wis.  537;  Whitney  v.  Marshall, 
17  Wis.  174;  Edgerton  v.  Bird,  6  Wis.  538;  70  Am.  Dec.  473; 
Sprecher  v.  Wakeley,  11  Wis.  432.  It  was  also  held  that 
*'  when  the  land  is  unoccupied,  the  holder  of  the  tax  title  has 
■constructive  possession,  and  if  the  owner  of  the  original  title 
•does  not  bring  ejectment  (which  the  statute  permits  in  such 
«ase)  within  the  three  years,  he  is  barred,  but  that  if  the  tax 
deed  is  void  on  its  face,  the  grantee  in  it  has  no  constructive 
possession,  and  in  such  case  the  statute  does  not  run  in  his 
favor,  though  it  would  do  so,  even  under  a  void  deed,  if  his 
possession  was  actual,  open,  and  notorious":  Knox  v.  Cleve- 
land, 13  Wis.  245;  Parish  v.  Eager,  15  Wis.  537;  Jones  v. 
Collins,  16  Wis.  594;  Lawrence  v.  Kenney,  32  Wis.  296;  Hill 
V.  Kricke,  11  Wis.  446;  Dean  v.  Earley,  15  Wis.  100;  Lain  v. 
Shepardson,  18  Wis.  59;  Cutler  v.  Hurlbut,  29  Wis.  152;  Lind- 
say V.  Fay,  25  Wis.  460;  Edgerton  v.  Bird,  6  Wis.  527;  70 
Am.  Dec.  473;  Sprecher  v.  Wakeley,  11  Wis.  432;  Oconto  Co. 
V.  Jerrard,  46  Wis.  326;  McMillan  v.  Wehle,  55  Wis.  685.  On 
the  other  hand,  a  similar  possession  on  the  part  of  the  original 
owner  for  any  part  of  the  statutory  period  would  interrupt  the 
running  of  the  statute  against  him,  notwithstanding  the  tax 
deed  is  recorded:  Lewis  v.  Disher,  32  Wis.  504;  Wilson  v. 
Henry,  35  Wis.  241;  40  Wis.  594;  Coleman  v.  Eldred,  44  Wis. 
210;  Smith  v.  Ford,  48  Wis.  162;  Stephenson  v.  Wilson,  50 
Wis.  99. 

A    Kansas  statute  provides  that  "  any  suit  or  proceeding 
:'for  the  recovery  of  land  sold  for  taxes,  except  in  cases  where 
the  taxes  have  been  paid,  or  the  land  redeenaed  as  provided  by 
;  law,  shall  be  commenced  within  two  years  from  the  time  of 
recording  the  tax  deed  of  sale,  and  not  thereafter."     The  de- 
cisions of  the  courts  construing  this  statute  are  to  the  effect 
that  an  action  brought  after  a  tax  deed,  which  was  good  on 
.its  face,  had  been  recorded  for  two  years,  for  the  recovery  of 
V  the  land  sold   for  taxes,  and  described   therein,  against  the 
grantee  in  the  deed,  or  one  holding  under  him,  who  was  in 
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possession  of  the  same  and  had  been  for  two  years,  was  barred 
by  this  statute,  but  that  it  was  not  barred  if  the  deed  was  void 
on  its  face,  although  the  grantee,  or  the  one  holding  under  him, 
had  held  actual,  open,  notorious,  and  adverse  possession  for 
the  entire  two  years  next  after  the  date  of  recording:  Taylor 
V.  Miles,  5  Kan.  498;  7  Am.  Rep.  558;  Shoat  v.  Walker,Q  Kan. 
73;  Bowman  v.  Cockrill,  6  Kan.  311;  Sapp  v.  Morrill,  8 
Kan.  677;  Hall  v.  Dodge,  18  Kan.  281;  Waterson  v.  Devoe,  IS 
Kan.  223. 

A  Missouri  statute  is  as  follows:  "Any  suit  or  proceeding 
against  the  tax  purchaser,  his  heirs  or  assigns,  for  the  recov- 
ery of  the  lands  sold  for  taxes,  or  to  defeat  or  avoid  a  sale  or 
conveyance  of  the  lands  for  taxes,  ....  shall  be  commenced 
within  three  years  from  the  time  of  recording  the  tax  deed, 
and  not  thereafter."  In  Spurlock  v.  Dougherty,  81  Mo.  171, 
the  court  held  that  this  statute  did  not  apply  where  the  owner 
was  in  possession;  and  in  Mason  v.  Crowder,  85  Mo.  526,  it 
held  that  it  had  no  application,  except  where  the  tax  deed  is 
valid  upon  its  face,  and  that  adverse  possession  under  a  tax 
deed,  void  on  its  face,  for  three  years  from  the  time  the  deed 
was  recorded,  would  not  constitute  a  bar  under  this  statute; 
that  the  limitation  of  the  statute  is  not  based  upon  adverse 
possession. 

From  the  foregoing  view  of  authorities,  it  appears  that  courts 
are  nearly  agreed  in  construing  statutes  like  the  five  years' 
statute  pleaded  in  this  case  as  to  the  time  they  commence  run- 
ning. They  hold  that  statutes  of  limitation,  clear  and  unam- 
biguous, like  the  five  years'  statute  of  this  state,  begin  to 
run  according  to  their  words,  from  the  date  of  sale,  record,  or 
other  day,  as  the  time  may  be  thereby  fixed.  They  differ, 
however,  as  to  the  necessity  for  possession  for  the  full  statu- 
tory period  on  the  part  of  the  party  pleading  the  limitation; 
or  if  he  had  possession,  as  to  the  effect  of  it.  But  no  ques- 
tion of  that  sort  is  presented  for  our  consideration.  The  only 
questions  presented  as  to  the  five  years'  statute  are,  When 
does  it  begin  to  run?  and  Is  it  applicable  to  this  case? 

The  words  of  the  statute  are:  "All  actions  ....  shall  be 
brought  within  five  years  after  the  date  of  such  sale,  and  not 
thereafter."  It  is  clear  that  it  commences  to  run  from  the 
date  of  sale,  and  not  thereafter,  as  it  declares.  As  it  begins 
to  run  at  the  date  of  the  sale,  it  is  difficult  to  understand  how 
it  can  bar  an  action  when  the  cause  of  it  did  not  arise  until 
more  than  ten  years  after  the  sale  had  elapsed.    The  sustain- 
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ment  of  a  contention  to  that  effect  would  lead  to  the  absurd 
conclusion  that  all  rights  of  action  against  the  purchaser  of 
land  sold  at  a  judicial  sale,  arising  after  the  lapse  of  five  years 
from  the  date  of  sale,  are  barred  at  the  very  instant  the  cause 
of  action  accrues.  This  would  be  equivalent  to  a  denial  of 
the  right  to  be  heard  at  all  in  the  vindication  of  such  rights. 
It  is  manifest  that  the  statute  was  never  intended  to  be  ap- 
plied in  such  cases,  but  that  its  object  was  to  require  all 
parties  to  bring  suits  against  purchasers  at  judicial  sales 
within  five  years  after  the  date  of  sale,  for  the  enforcement  of 
only  such  rights  to  recover  the  land  sold  as  can  be  enforced 
in  an  action  brought  within  that  time,  and  to  bar  the  recovery 
of  such  rights  in  any  suit  brought  thereafter.  It  has  no  ap- 
plication to  this  action.  The  only  statute  of  limitation  at  ali 
applicable  to  this  case  is  the  seven  years'  statute. 

According  to  the  evidence  adduced  in  the  trial  of  this  action 
in  the  circuit  court,  appellants'  right  of  action  is  not  barred. 

Reversed,  and  remanded  for  a  new  trial. 


Homestead.  —  A  homestead  is  secured  to  the  use  of  the  family  as  long  as 
the  family  continues  to  exist,  and  the  head  thereof  to  oooapy  it:  Hoffman  v. 
Neuhaua,  30  Tex.  633;  98  Am.  Deo.  492;  First  Nat.  Bank  v.  MaascnffiU,  80 
Ga.  333;  BarreU  v.  Dunham,  SO  Ga.  336;  Hart  v.  Evans,  80  Ga.  330.  Having 
secured  a  homestead  for  his  minor  children,  a  man  remarried  and  had  another 
child.  The  second  wife  and  her  child  became  members  of  the  family  and 
entitled  to  rights  in  the  homestead:  Nelson  v.  Commercial  Bank,  80  Ga.  329; 
and  the  homestead  does  not  terminate  upon  the  arrivsd  at  majority  of  the 
children  of  the  first  wife:  Dismuke  v.  Eady,  80  Ga.  289.  The  homestead 
rights  of  minor  heirs  terminate  upon  their  attaining  the  age  of  majority: 
Fountain  v.  Hendley,  82  Ga.  617;  Lee  v.  Hah,  77  Ga.  1.  It  is  tmly  when  the 
owner  of  the  homestead  dies  without  disposing  thereof  that  it  passes  to  his 
widow  and  children.  Thereafter  it  may  be  alienated,  subject  to  their  joint 
tenancy:  Derr  v.  Wilson,  84  Ky.  14.  The  rights  of  minors  in  a  homestead 
are  under  control  of  their  parents  during  the  joint  lives  of  the  latter:  Brovm 
V.  CooTi,  36  ni  243. 

Limitations  op  Actions — When  the  Statute  Begins  to  Run. — The 
general  rule  is,  that  until  one  has  a  cause  of  action  no  statute  of  limitations 
can  operate  against  him:  Note  to  Oarvin  v.  Oarmn^  17  Am.  St.  Rep.  66.  And 
this  rule  applies  both  in  actions  on  contract:  TilUaon  v.  Emng,  87  Ala.  360; 
Cooper  V.  Cooper,  132  111.  80;  Schoonover  v.  Vachon,  121  Ind.  3;  Bank  of  Rein- 
beck  V.  Broum,  76  Iowa,  696;  Joyce  v.  Means,  41  Kan.  234;  Lewis  v.  Pendergast, 
39  Minn.  301;  Bartelv.  Mathias,  19  Or.  482;  Van  Sickle  v.  Catlett,  75  Tex. 
404;  and  actions  in  tort:  Lyles  v.  RoacJi,  30  S.  C.  292;  Oale  v.  MeDaniel,  72 
Cal.  334;  Works  v.  Kennedy,  70  Tex.  233;  Randall  v.  Duff,  79  Cal.  116.  This 
principle  applies  to  tax  sales  and  the  enforcement  of  rights  accruing  there- 
under: St.  Louis  etc.  R'y  Co.  v.  Alexander,  49  Ark.  190;  Perkins  v.  OattheTf 
70  Md,  134;   Webster  v.  Schwears,  69  Wis.  89. 
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Harvey  v.  State. 

[53  Arkansas,  425.] 
BuKQLART  WITH  Intent  TO  CoMMiT  Rapb  ON  WoMAN  AsLSSP.  —  A  man 

who  burglariously  enters  a  house  with  intent  to  have  sexual  intercourse 
with  a  woman  while  she  is  asleep  is  guilty  of  burglary. 

Indictment  for  burglary.     The  opinion  states  the  case. 

Marshall  and  Coffvian,  for  the  appellant. 

W.  E.  Atkinson,  attorney-general,  and  T.  D.  Crawford,  for  the 
appellee. 

Hughes,  J.  The  appellant  was  tried  in  the  Pulaski  circuit 
court  upon  an  indictment  containing  two  counts,  in  the  first 
of  which  he  is  charged  with  burglary,  committed  with  the  in- 
tent to  steal,  and  in  the  second  of  which  he  is  charged  with 
burglary  committed  with  the  intent  to  commit  rape.  He  was 
convicted  on  the  second  count,  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  appealed  to  this  court. 

The  evidence  in  the  case  was  circumstantial,  and  it  is 
contended  for  appellant  that  it  was  neither  sufficient  to  iden- 
tify the  person  who  entered  the  house  as  the  appellant,  nor  to 
show  the  intent  with  which  the  entry  was  made.  Upon  the 
question  of  the  identity  of  the  appellant  as  the  person  who 
entered  the  house,  we  think  there  was  sufficient  evidence  to 
support  the  verdict  of  the  jury.  Upon  the  question  of  the 
intention  of  the  defendant  in  entering  the  house,  the  testimony 
shows  that  he  entered  it  at  about  or  after  twelve  o'clock  at 
night,  and  that  when  discovered,  he  retired  through  a  window 
which  was  closed,  and  the  blinds  to  which  were  fastened,  when 
the  woman  who  was  assaulted  went  to  bed  in  the  early  part  of 
the  night,  and  that  a  slat  in  the  blinds  had  been  cut,  so  as 
to  admit  a  hand  to  unfasten  them.  The  testimony  further 
showed  that  Mrs.  Eva  Dean  was  sleeping  in  the  front  room  of 
the  house  of  Mrs.  Foster  on  that  night,  with  her  little  boy, 
who  was  sick,  and  that  Foster  and  his  wife  were  in  an  adjoin- 
ing room  in  bed;  that  about  twelve  o'clock  Mrs.  Dean,  upon 
whom  the  assault  is  charged  to  have  been  made,  was  awak- 
ened from  sleep  by  some  one  breathing  hard  right  over  or  near 
her  face,  and  touching  a  private  part  of  her  person.  She 
screamed,  and  saw  a  broad-shouldered  man  getting  out  of  the 
window.  There  was  a  lamp  burning  in  the  adjoining  room, 
occupied  by  Foster,  who  had  at  intervals  that  night  been 
handing  in  medicine  to  Mrs.  Dean  for  her  sick  boy,  through  a 
door  which  stood  ajar  between  the  two  rooms. 
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The  appellant  was  a  stranger  to  Mrs.  Dean,  and  could  not 
have  reasonably  supposed  that  she  would  consent  to  submit 
to  his  embraces.  He  evidently  must  have  known  that  she 
was  asleep  at  the  time  he  stood  over  her,  with  his  face  near 
hers,  and  touched  a  private  part  of  her  person.  We  think  the 
evidence  was  sufficient  to  warrant  the  jury  in  believing  that 
it  was  the  intention  of  appellant,  in  entering  the  room,  to  have 
sexual  intercourse  with  Eva  Dean,  without  her  consent,  and 
while  she  was  asleep,  and  that  the  assault  upon  her  person 
was  made  with  that  intent.  As  we  understand  the  law,  this 
constituted  V)urglary  with  the  intent  to  commit  rape.  "  Rape 
is  the  carnal  knowledge  of  a  female,  forcibly,  and  against  her 
will":  Mansfield's  Digest,  sec.  1568.  We  have  considered  the 
cases  of  Sullivant  v.  State,  8  Ark.  400,  and  Charles  v.  State,  11 
Ark.  390,  and  cannot  assent  to  the  doctrine  of  the  latter  cases, 
that  if  the  prisoner  designed  to  accomplish  his  purpose  while 
the  woman  was  asleep,  he  was  not  guilty  of  an  attempt  to 
commit  rape. 

We  think  the  more  reasonable  and  the  correct  doctrine  is 
laid  down  in  Regina  v.  Mayers,  12  Cox  C.  C.  311,  which  is,  in 
substance,  that  "if  a  man  has,  or  attempts  to  have,  connection 
with  a  woman  while  she  is  asleep,  it  is  no  defense  that  she  did 
not  resist,  as  she  is  incapable  of  resisting.  The  man  can 
therefore  be  found  guilty  of  a  rape,  or  of  an  attempt  to  com- 
mit a  rape."  In  this  case,  Lush,  J.,  said  to  the  jury:  "There- 
fore, what  you  must  consider  is  this:  Did  the  prisoner  come 
into  the  prosecutrix's  room  with  the  intention  of  having  con- 
nection with  her  while  she  was  asleep?  ....  If  he  did  have 
connection  with  her  while  she  was  asleep,  he  is  guilty  of  rape; 
if  he  only  attempted  to  do  so,  he  is  guilty  of  the  attempt." 

As  to  the  other  questions  raised  in  the  case,  we  do  not  think 
they  are  material,  and  we  therefore  decline  to  discuss  them. 

The  judgment  is  affirmed. 

BuRGLART,  What  Constitutes.  —  Burglary  consists  in  breaking  into  and 
entering  a  dwelling-house  in  the  night-time  with  intent  to  commit  a  felony: 
State  V.  McCall,  4  Ala.  643;  39  Am.  Dec.  314;  Stale  v.  Miche,  42  La.  Ann. 
273;  as  breaking  into  a  house  under  snoh  eiroamBtanoai  with  inteat  to  com- 
mit rape:  StaU  v.  PovoeU,  94  N.  C.  965. 
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Staley  V.  Leomans. 

[53  Arkansas,  428.] 

Purchase  at  Tax  Salb  by  One  Claimino  under  Prior  Void  Tax- 
Title  Valid  when.  —  A  party  who  is  out  of  possesaion  of  land,  and. 
whose  only  claim  thereto  is  based  upon  a  tax  deed  void  on  its  face,  may 
acquire  a  valid  title  by  purchase  at  a  subsequent  tax  sale,  although  the 
land  was  assessed  to  him. 

School  Tax  not  Invalidated  by  Irregular  Return  of  Judges  of 
Election.  — The  omission  of  the  judges  of  a  school  election  to  state  in 
their  return  to  the  county  court  the  number  of  votes  cast  for  and  against 
the  school  tax  assessed  against  the  land  in  the  district  does  not  invali-^ 
date  a  sale  of  such  land  for  taxes. 

Ejectment  for  certain  land.  The  plaintiffs,  in  1882,  pur- 
chased the  land  for  taxes  levied  under  an  unconstitutional 
act,  and  in  1885  procured  a  deed  which  defectively  described 
the  land.  In  1883,  the  land  was  assessed  in  their  names  and 
forfeited  for  taxes,  and  they  procured  an  agent  to  purchase  it 
at  the  collector's  sale,  and  took  a  deed  to  it  in  their  own  names. 
The  defendants  were  in  possession  of  the  land.  No  objection 
was  made  to  the  last  tax  deed  except  the  omission  of  the 
judges  of  the  district  school  election  to  state  in  their  return  to 
the  county  court  the  number  of  votes  cast  for  and  against  the 
school  tax  which  was  assessed  against  this  land.  The  trial 
court  held  that  as  the  land  was  assessed  to  the  plaintiffs, 
their  purchase  simply  removed  the  encumbrance  of  the  taxes 
assessed  on  the  land  in  their  names,  and  conferred  upon  them 
no  greater  title  than  they  formerly  had. 

W.  R.  Coody,  for  the  appellants. 

John  W.  and  J.  M.  Stayton^  for  the  appellees. 

CocKBiLL,  C.  J.  The  defendants  were  the  owners  and  itt 
possession  of  the  land  in  suit,  enjoying  the  rents  and  profits, 
when  the  land  was  assessed  and  sold  for  non-payment  of  taxes. 
It  was  their  duty,  therefore,  to  the  state  and  to  adverse  claim- 
ants of  the  title  to  pay  the  taxes:  Guynn  v.  McCauley,  32  Ark. 
97,  and  cases  cited.  The  plaintiffs  were  out  of  possession, 
claiming  title  under  tax  deeds  void  on  their  face.  They  were 
under  no  legal  obligations  to  the  state  or  the  defendants  to 
pay  the  taxes.  Nor  did  the  naked  fact  that  the  lands  had 
been  assessed  to  them  change  their  position:  Pleasants  v.  Scott, 
21  Ark.  371;  76  Am.  Dec.  403.  As  there  is  nothing  in  the 
relationship  of  the  parties  upon  which  an  estoppel  can  be 
raised,  and  no  question  of  public  policy  is  contravened,  they 
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should  be  allowed  to  retain  whatever  advantage  they  may 
have  gained  by  the  purchase:  Cooley  on  Taxation,  2d  ed., 
W6  et  seq.;  Black  on  Tax  Titles,  sec.  148. 

The  only  objection  urged  here  against  the  deed  is  an- 
swered in  favor  of  its  validity  in  Holland  v.  Davies,  36  Ark. 
446. 

Reverse,  and  remand  for  a  new  trial. 

PnRCHASERS  AT  Tax  Sale.  —  A  to  who  may  acquire  title  by  purchasing 
at  a  tax  sale,  see  Broquet  v.  Warner,  43  Kan.  48;  19  Am.  St  Bep.  124,  and 
Aote. 


Watters  v.  Waqlbt. 

(58   AKEAN8A8,  609.] 

Title  to  Land  cannot  be  Divested  by  Surrender  and  Canoellatiom 

OF  Grantee's  Deed. 
Maiiried  Woman  cannot  Bind  Herself  by  Exeoctort  Contract    to 

Convey  her  real  estate. 

The  opinion  states  the  case. 

Marshal  and  Coffman,  for  the  appellant. 

Crump  and  Watkins^  for  the  appellee. 

Hughes,  J.  Allen  Tennison  and  his  wife,  Nancy,  conveyed 
•a  tract  of  land  that  belonged  to  Mrs.  Tennison  to  Angia  Craw- 
ford, a  married  woman,  who,  with  her  husband,  L.  D.  Craw- 
ford, mortgaged  part  of  the  same  land  to  Tennison  and  his 
wife  to  secure  a  balance  of  $175  of  the  purchase-money. 
About  the  1st  of  April,  1886,  Tennison  and  his  wife  as- 
signed the  mortgage  to  J.  C.  Wagley,  the  appellee,  who 
brought  suit  to  foreclose  the  same.  After  the  assignment 
of  the  mortgage  to  appellee,  appellant  Watters  bought  the 
land  mortgaged  from  Angia  Crawford,  and  on  the  13th  of 
November,  1886,  before  the  mortgage  was  recorded,  took  a 
<leed  from  Tennison  and  wife  for  the  land,  but  took  no  deed 
from  Angia  Crawford,  who  only  surrendered  up  to  Tennison 
and  wife  their  deed  to  her  for  the  land.  A  decree  of  foreclosure 
was  rendered  in  favor  of  appellee,  from  which  appellant  has 
appealed. 

There  was  no  conveyance  from  Mrs.  Crawford  to  Watters; 
and  he  obtained  no  title  by  the  conveyance  from  Tennison 
And  wife,  who  had  previously  conveyed  the  land  to  Angia 
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Crawford,  as  the  title  of  Mrs.  Crawford  was  not  divested  by 
the  surrender  and  cancellation,  or  destruction,  of  her  deed 
from  Tennison  and  wife.  That  title  to  land  cannot  be  divested 
or  conveyed  by  the  surrender  and  cancellation  of  a  grantee's 
deed  has  been  often  decided  by  this  court;  Campbell  v.  Jones, 
52  Ark.  498,  and  cases  cited. 

There  was  no  cross-bill  by  Watters,  and  the  question 
whether  Watters  might  have  had  a  lien  declared  in  his  favor 
against  Mrs.  Crawford  for  the  purchase-money  he  paid  her  is 
not  raised  in  the  case. 

In  the  case  of  Rockafellow  v.  Oliver,  41  Ark.  169,  cited  by 
counsel,  the  court  said  there  was  no  question  of  coverture  raised, 
and  the  case  was  decided  upon  the  theory  that  the  coverture 
of  Mrs.  Oliver  at  the  time  she  conveyed  to  Counts  could  not 
be  considered,  and  it  cut  no  figure  in  the  case.  If  the  con- 
tract of  Mrs.  Crawford  to  sell  the  land  to  appellant  was  an 
executory  contract  to  convey  her  land,  it  was  void,  according 
to  the  repeated  decisions  of  this  court  that  a  married  woman 
cannot  bind  herself  by  an  executory  contract  to  convey  her 
real  estate:  Felkner  v.  Tighe,  39  Ark.  361,  and  cases  cited. 

The  decree  of  the  court  below  is  affirmed. 

Deeds  —  Cancellation  and  Surrender,  Effect  op. — The  surrender  or 
destruction  of  a  deed,  unrecorded,  even  by  mutual  consent,  does  not  revest 
the  title  in  the  grantor:  Lawton  v.  Goi-don,  34  Cal.  36;  91  Am.  Dec.  670,  and 
note;  Rogen  v.  Rogers,  53  Wis.  35;  40  Am.  Rep.  756.  Contra,  Mussey  v. 
HoU,  24  N.  H.  248;  55  Am.  Dec.  234. 

Married  Women  —  Executory  Contracts. — The  general  role  is,  that 
the  executory  contracts  of  a  married  woman  cannot  be  enforced  against  hen 
Warwick  v.  Lawrence,  43  N.  J.  Eq.  179;  3  Am.  St.  Rep.  299;  Qwiu  v.  Srrmrr, 
101  Mo.  65a 
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[In  Bank.] 

Fliokinqbr  V.  Shaw. 

[87  California,  126.] 
Xbbevooablb  License,  What  is.  —  An  agreement  between  a  land-owner 
and  two  other  persons  that  the  latter  may  survey,  excavate,  and  keep 
in  repair  a  ditch  over  the  lands  of  the  former,  which,  when  com- 
pleted,  should  be  used  by  all  the  parties  in  irrigating  their  respectiva 
lands,  gives  the  transaction  the  character  of  a  purchase  by  the  one  party, 
and  a  sale  by  the  other,  of  the  right  of  way  for  a  ditch,  and  if  the  work 
has  been  done,  the  land-owner  canuot  recall  his  consent,  fill  up  the  ditch, 
and  thereby  deprive  the  others,  or  their  successors  in  interest,  of  the 
use  of  the  ditch  or  the  waters  running  therein. 

LiCKNSR    TO    CONSTRdCT    AND   MAINTAIN    A    DiTCH    BECOMES    IbREVOCABLB 

when  the  licensee  makes  improvements  or  invested  capitad  in  conse- 
quence of  it. 
Bpscifio  Pebtormancb  will  bb  Decreed  of  an  Agreement  whereby  a 
land-owner  stipulates  that  a  ditch  may  be  constructed  on  his  land,  that 
after  it  is  constructed  certain  waters  shall  be  appropriated,  and  that  he 
will  convey  to  the  persons  constructing  the  ditch  one  half  of  the  waters 
80  appropriated  and  of  the  right  of  way  over  his  land  for  the  ditch,  and 
acting  under  this  agreement,  the  other  parties  have  -entered  upon  the 
land,  and  constructed  the  ditch. 

Action  to  obtain  a  judgment  declaring  that  the  plaintiff  is 
the  owner  of  a  ditch  and  the  right  of  way  therefor  over  the 
lands  of  the  defendant,  and  is  the  owner  of  the  use  of  eleven 
hundred  inches  of  the  water  of  a  certain  creek,  and  is  also  the 
owner  of  the  residue  of  the  waters  flowing  in  such  creek  to  the 
extent  of  four  thousand  inches,  after  supplying  the  waters 
of  the  first-named  ditch,  and  to  enjoin  interference  with  the 
flowing  of  water.  Plaintiff  and  one  Smith  owned  a  tract  of 
land  bounded  on  the  northeast  by  the  lands  of  the  defendant, 
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and  the  water  flowed  along  defendant's  eastern  boundary. 
In  1880,  defendant  made  an  oral  agreement  that  plaintiff  and 
Smith  might  survey,  construct,  and  keep  in  repair  a  ditch  by 
which  the  waters  of  the  creek  should  be  diverted,  and  that 
plaintiff  and  Smith  should  be  entitled  to  one  half  of  the  water 
BO  diverted  and  the  right  of  way  over  defendant's  lands  for 
the  ditch.  Acting  under  this  agreement,  plaintiff  and  Smith 
constructed  the  ditch  at  their  exclusive  expense,  and  after- 
wards enlarged  it  until  it  had  a  carrying  capacity  of  eleven 
hundred  inches  of  water.  It  was  further  agreed  that  the 
waters  of  the  creek  should  be  appropriated,  and  that  the  de- 
fendant should  convey  to  plaintiff  and  Smith  one  half  thereof, 
and  the  right  of  way  over  his  land  for  the  ditch.  The  defend- 
ant, however,  made  the  appropriation  of  water  in  his  own 
name.  Before  December,  1885,  plaintiff  acquired  Smith's 
interest,  and  he  posted  a  notice  claiming  four  thousand  inches 
of  the  waters  of  the  creek,  and  constructed  another  ditch  for 
the  purpose  of  diverting  the  waters  so  claimed;  but  he  did  not 
claim  the  right  to  take  water  for  this  ditch,  except  after  the 
original  ditch  had  been  tilled  to  its  capacity  of  eleven  hundred 
inches.  The  defendant  enlarged  the  capacity  of  the  original 
ditch  to  two  thousand  inches,  and  denied  the  right  of  the 
plaintiff  to  any  of  the  waters  flowing  therein.  The  trial  court 
affirmed  the  plaintiff's  right  to  one  half  of  the  eleven  hundred 
inches  of  water  and  to  one  half  of  the  ditch,  and  also  to  the 
surplus  waters  of  the  creek  over  eleven  hundred  inches  to  the 
extent  of  four  thousand  inches,  and  enjoined  the  defendant 
from  interfering  with  the  plaintiff 's  rights. 

T.  H.  Laine,  and  Richards  and  Welch,  for  the  appellants. 
J.  C.  Black,  for  the  respondent. 

Thornton,  J.  That  the  object  to  be  attained  by  the  agree- 
ment between  Flickinger  and  Smith  on  the  one  hand,  and  the 
defendant  Shaw  on  the  other,  was  to  acquire  by  purchase  a 
right  of  way  over  the  land  of  the  latter  for  the  ditch  con- 
structed by  the  first-named  parties  is,  in  our  judgment,  a  fair 
legal  deduction  from  the  facts  disclosed  in  this  case.  Flick- 
inger and  Smith  were  seeking  to  acquire  something  more  than 
a  mere  license  or  authority  to  do  a  particular  act  or  series  of 
acts  on  another's  land  without  possessing  any  estate  therein 
{Potter  V.  Mercer,  53  Cal.  673),  and  which  right  might  at  any 
time  be  revoked  by  the  licensor. 
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In  this  case,  the  agreement  between  the  parties  is,  in  sub- 
Btance,  that  Shaw  gives  the  right  of  way  for  a  ditch  over  his 
land;  that  Fliclcinger  and  Smith  survey  and  excavate  the 
ditch,  and  keep  it  in  repair,  and  the  ditch,  when  completed, 
to  be  used  for  the  benefit  of  all  the  contracting  parties  in 
irrigating  their  respective  tracts  of  land.  Let  it  be  observed 
(and  it  is  so  found)  that  Shaw  agreed  that  Flickinger  and 
Smith  should  have  a  conveyance  of  and  give  a  right  of  way 
over  his  land  for  the  ditch,  and  one  half  of  the  water  to  be 
diverted  thereby. 

The  above  facts  clothe  the  transaction  with  the  character 
of  a  purchase  by  one  party,  and  sale  by  the  other,  of  a  right 
of  way  for  a  ditch.  The  license  under  which  Flickinger  and 
Smith  entered  was  vested  in  them  by  a  contract  of  purchase 
for  a  valuable  consideration. 

Under  this  agreement,  Flickinger  and  Smith  did  survey 
and  construct  the  ditch  and  kept  it  in  repair,  and  both 
parties  made  use  of  it  for  the  purpose  for  which  it  was 
constructed;  viz.,  the  irrigation  of  their  lands.  Thus  the 
agreement  between  the  parties  was  executed.  The  license 
here  given  to  Flickinger  and  Smith  was  one  for  the  acquisi- 
tion of  an  interest  in  land  by  purchase  of  Shaw,  for  which 
they  paid  by  doing  what  they  had  agreed  to  do.  After  the 
ditch  was  constructed,  it  was  used  by  all  parties  under  the 
agreement  for  four  or  five  years. 

Now,  it  would  be  highly  inequitable,  after  the  work  has  been 
done  and  money  expended  by  Flickinger  and  Smith,  to  allow 
Shaw  to  recall  his  consent,  fill  the  ditch,  and  cut  Flickinger, 
who  has  succeeded  to  all  the  rights  of  Smith  under  the  agree- 
ment above  stated,  off  from  the  use  of  the  ditch  and  the  water 
flowing  therein;  nor  should  any  such  proceeding,  in  our  view, 
be  upheld  by  a  court  of  justice. 

In  Rerick  v.  Kern,  14  Serg.  &  R.  271,  16  Am.  Dec.  497,  a 
case  in  some  respects  similar  to  the  one  under  consideration, 
came  before  the  supreme  court  of  Pennsylvania.  The  case 
was  one  concerning  the  legal  effect  of  an  executed  license.  It 
was  an  action  on  the  case  to  recover  damages  for  diverting  a 
watercourcse,  by  which  the  plaintiff"  lost  the  use  of  his  saw- 
mill. The  facts  were  as  follows:  Kern,  the  plaintiff  below, 
being  about  to  erect  a  saw-mill  on  a  stream  designated  as  the 
right-hand  stream,  a  better  seat  for  the  mill  was  found  by  his 
mill-wright  on  what  was  termed  the  left-hand  stream.  Kern 
thereupon  applied  to  Rerick  for  permission  to  turn  the  water 
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of  the  other  stream  into  the  left-hand  stream,  which  was 
granted.  In  consequence  of  this  permission,  Kern  built  the 
mill  on  the  left-hand  stream.  The  mill  was  rendered  a  third 
more  valuable  by  the  union  of  the  two  streams  than  it  would 
have  been  with  the  right-hand  stream  alone.  No  deed  was 
executed,  nor  was  any  consideration  given,  but  Kern,  in  con- 
sequence of  the  permission  given  by  Rerick,  built  a  very  good 
mill,  which  did  a  great  deal  of  business,  and  which  he  would 
not  have  built  on  the  left-hand  stream  if  the  permission  had 
not  been  given. 

In  this  case,  as  will  be  observed,  there  was  no  element  of 
purchase. 

The  defense  set  up  was,  that  the  permission  to  Kern  was  a 
mere  license  which  was  revocable  under  all  circumstances 
and  at  any  time.  To  this  it  was  said,  in  the  unanimous  opin- 
ion of  the  court,  by  Gibson,  J.:  "  But  a  license  may  become 
an  agreement  on  valuable  consideration,  as  where  the  em- 
ployment of  it  must  necessarily  be  preceded  by  the  expendi- 
ture of  money;  and  when  the  grantee  has  made  improvements 
or  invested  capital  in  consequence  of  it,  he  has  become  a  pur- 
chaser for  a  valuable  consideration.  Such  a  grant  is  a  direct 
encouragement  to  expend  money,  and  it  would  be  against  all 
conscience  to  annul  it  as  soon  as  the  benefit  expected  from  the 
expenditure  is  beginning  to  be  perceived.  Why  should  not 
such  an  agreement  be  decreed  in  specie?  That  a  party  should 
be  letofiF  from  his  contract,  on  payment  of  a  compensation  in 
damages,  is  consistent  with  no  system  of  morals  but  the 
common  law,  which  was  in  this  respect  originally  determined 
by  political  considerations,  the  policy  of  its  military  tenures 
requiring  that  the  services  to  be  rendered  by  the  tenant  to  his 
feudal  superior  should  not  be  prevented  by  want  of  personal 
independence.  Hence  the  judgment  of  a  court  of  law  oper- 
ated on  the  right  of  a  party,  and  the  decree  of  a  court  of 
equity  on  the  person.  But  the  reason  of  this  distinction  has 
long  ceased,  and  equity  will  execute  every  agreement  for  the 
breach  of  which  damages  may  be  recovered,  where  an  action 
for  damages  would  be  an  inadequate  remedy." 

The  same  rule  has  been  applied  in  case  of  an  executed 
license  in  Pope  v.  Henry,  24  Vt.  565,  and  also  in  Swartz  v. 
Swartz,  4  Pa,  St.  358;  45  Am.  Dec.  697. 

The  principle  on  which  these  cases  proceed  is,  as  was  said  in 
Sivartz  V.  Swartz,  4  Pa.  St.  358,  45  Am.  Dec.  697,  "  that  the 
revocation  would  be  a  fraud;  and  that  to  prevent  it  a  chan- 
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cellor  would  turn  the  owner  of  the  soil  into  a  trustee  ex  ma' 
leficio."  The  case  under  consideration  presents  a  stronger 
ground  of  relief  than  either  of  these  above  cited. 

Principle  and  authority,  in  our  judgment,  show  that  the 
plaintiff  has  rights  here  which  should  be  protected  by  injunc- 
tion. The  facts  show  plaintiff's  right  to  a  specific  performance. 
The  statute  of  frauds  is  not  in  the  way.  There  has  been  part 
performance,  and  possession  under  the  agreement,  as  far  as 
the  plaintiff  could  obtain  possession,  and  though  the  agreement 
rests  in  parol,  under  the  circumstances  above  mentioned,  a 
party  is  entitled  to  a  specific  performance:  Rerick  v.  Kern,  14 
Serg.  <fe  R.  272;  16  Am.  Dec.  497.  To  refuse  specific  perform- 
ance under  the  circumstances  would  be  to  sanction  fraud,  and 
to  allow  a  statute  passed  for  the  prevention  of  frauds  to  be- 
come the  means  of  accomplishing  a  fraud. 

To  complete  the  purchase,  nothing  remains  to  be  done  ex- 
cept the  execution  of  a  conveyance  of  the  right  of  way  and  a 
proper  proportion  of  the  water  to  Flickinger.  His  equity  to  a 
deed  is  perfect:  Morrison  v.  Wilson,  13  Cal.  494;  73  Am.  Dec. 
593;  and  when  such  is  the  case,  a  court  of  equity,  in  accord- 
ance with  its  familiar  rules  considering  that  as  done  which 
ought  to  be  done,  will  protect  it  as  readily  and  fully  as  a  legal 
title.  If  the  legal  title  would  be  protected  by  an  injunction, 
a  perfect  equitable  title  should  also. 

In  conformity  with  these  views,  in  our  opinion  the  judg- 
ment should  be  affirmed.        

License,  when  Irrevocablb:  See  Orimshaw  v.  Belcher,  88  CaL  217,  post, 
298,  and  note.  Ordinarily,  a  mere  license  is  revocable;  but  when  connected 
with  an  interest  or  grant,  the  licensor  cannot  revoke  it  so  as  to  defeat  the 
grant  or  interest  to  which  it  is  incident:  Long  v.  Buchanan,  27  Md.  502;  92 
Am.  Dec  663,  and  note.  See  note  to  HatUeton  v.  Putnam,  54  Aoi.  Dec.  166, 
167. 

Specific  Performance.  —  Specific  Performance  is  a  subject  for  the  sound 
discretion  of  the  court:  Conger  v.  New  York  etc.  R.  R.  Co.,  120  N.  Y.  30; 
Fuilihurne  v.  Ferguson,  85  Va.  321;  Page  v.  Martin,  46  N.  J.  Eq.  585.  In- 
adequacy of  legal  remedies  is  the  test  of  equity  jurisdiction  to  enforce  per- 
sonal covenants;  Knott  v.  Mfg.  Co.,  30  W.  Va.  790.  The  party  seeking  such 
relief  must  not  himself  be  in  default:  Walters  v.  Walters,  1.32  111.  467.  Ver- 
bal agreements  partly  performed  by  one  of  the  parties  may  be  specifically 
enforced:  Burlinyame  v.  Rowland,  77  Cal.  315;  Rid(jway  v.  Ridgioay,  69  Md. 
242;  Evans  v.  Miller,  38  Minn.  245.  Specific  performance  will  not  be  decreed 
when  the  contract  is  unfair:  McElroy  v.  Maxwell,  101  Mo.  294;  or  when  it 
will  work  injustice:  Ford  v.  Eaker,  86  Va.  76;  or  where  the  petitioner  had 
a  complete  remedy  at  law:  Angus  v.  Robinson,  62  Vt.  60;  McCarter  v.  Arm* 
strong,  32  S.  C.  203. 
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In  the  Matter  op  the  Estate  op  Baby. 

[87  California,  200.] 
Appeal  —  Judqmbnt  Satisfied  cannot  be  Reviewed  upon  Appeal.— 
Hence  if  persona  to  whom  an  estate  wm  distributed  by  a  decree  of  court 
have  received  and  receipted  for  their  full  share  so  distributed  to  them, 
they  cannot  appeal  from  such  decree,  and  any  appeal  which  they  may 
attempt  to  prosecute  may  be  dismissed  upon  motion. 

Oalpin  and  Zedgler,  for  the  appellants. 

Page  and  Eells,  and  Pilkbury  and  Blanding,  for  the  respond- 
ents. 

The  Court.  The  respondents  have  moved  to  dismiss  the 
appeal  herein  on  two  grounds,  viz.:  1.  The  judgment  was  sat- 
isfied by  the  appellants  before  the  appeal  was  taken;  2.  Notice 
of  appeal  was  not  served  on  Gibbs,  one  of  the  distributees. 

The  decree  of  distribution  was  entered  March  24,  1890,  and 
the  notice  of  appeal  was  served  May  12, 1890.  On  the  eleventh 
day  of  April,  1890,  there  were  filed  in  the  court  below  two  re- 
ceipts, signed  by  the  appellants,  in  which  they  respectively 
acknowledged  that  they  had  received  from  the  administrator 
certain  sums  of  money  and  personal  property,  in  full  of  the 
distributive  shares  of  the  said  estate  allotted  to  them  in  and  by 
the  decree  of  distribution  therein  entered  March  14,  1890. 

When  a  judgment  has  been  satisfied,  it  has  passed  beyond 
review;  for  the  satisfaction  thereof  is  the  last  act  and  end  of 
the  proceeding:  Morton  v.  Superior  Court,  65  Cal.  496;  People 
V.  Bums,  78  Cal.  645.  "  Payment  produces  a  permanent  and 
irrevocable  discharge;  after  which  the  judgment  cannot  be 
restored  by  any  subsequent  agreement,  nor  kept  on  foot  to 
cover  new  and  distinct  engagements  ":  Freeman  on  Judgments, 
sec.  466;  Moore  v.  Floyd,  4t  Or.  260;  Cassell  v.  Fagin,  11  Mo. 
208;  47  Am.  Dec.  151. 

We  are  unable  to  say,  from  the  record,  that  the  rights  of 
Gibbs  would  not  be  affected  by  a  reversal  of  the  decree;  and 
in  view  of  what  has  been  said  upon  the  first  ground  of  the 
motion,  it  is  unnecessary  for  us  to  pass  upon  the  question 
whethei"  it  was  necessary  that  he  should  be  served  with  a 
notice  of  appeal. 

The  motion  to  dismiss  is  granted. 


JuDGMSKTS,  Revisw  ot.  — Judgments  which  have  been  satisfied  oaanol  be 
reviewed  oq  appeal:  Caeaeil  v.  Fagin,  11  Mo.  207;  47  Am.  Deo.  151. 
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Martin  v.  Morgan. 

[87  CALiFORinA,  208.] 
TlVB   IS   OF  THB  ESSBNCE   OF  A  CONTRACT   FOR  THB  SaLB  OF  hkWD,  when   it 

declares  that  the  vendor  will  convey  at  any  time  within  sixty  days 
from  the  date  of  the  contract,  on  the  payment  of  the  balance  of  the  pur- 
chase priee,  and  that  such  price  shall  be  paid  within  such  time,  other 
wise  "the  agreement  to  be  null  and  void."  The  tender  of  the  balance 
of  the  purchase  price  after  the  time  designated  will  not  entitle  the  ven- 
dee to  specific  performance  of  the  contract. 

Church  and  Cory,  for  the  appellant. 
Sayle  and  Coldwell,  for  the  respondent. 

Sharpstein,  J.  This  is  an  action  to  compel  specific  per- 
formance of  a  unilateral  contract,  by  which  the  respondent 
agreed  to  convey  to  appellant's  assignors  a  certain  tract  of 
land  at  any  time  within  sixty  days  from  the  date  of  said 
contract,  upon  the  following  express  conditions:  The  said 
assignors  to  pay  to  respondent  $150  of  the  purchase-money 
down  on  the  delivery  of  said  contract,  and  the  balance  within 
sixty  days  from  the  date  thereof,  otherwise  said  agreement  to 
be  null  and  void.  One  hundred  and  fifty  dollars  was  paid 
on  the  delivery  of  the  contract,  but  the  balance  of  the  pur- 
chase price,  to  wit,  $4,850,  was  not  paid  or  tendered  within 
sixty  days  from  the  date  of  said  contract.  As  an  excuse  for 
not  paying  said  balance  within  said  sixty  days,  the  plaintiff 
in  his  complaint  alleges  that  before  the  expiration  of  said 
sixty  days  from  the  date  of  said  contract,  the  defendant,  for 
a  valuable  consideration,  extended  the  time  of  performance 
on  the  part  of  his  assignors  to  a  reasonable  time  after  the 
expiration  of  said  sixty  days.  The  court  found  that  the  de- 
fendant never  extended  the  time  for  the  performance  of  the 
conditions  expressed  in  said  agreement,  or  for  the  payment 
of  any  money  stipulated  to  be  paid  as  balance  of  the  pur- 
chase price  of  said  land,  and  rendered  judgment  in  favor  of 
the  defendant.  From  that  judgment,  and  the  order  over- 
ruling his  motion  for  a  new  trial,  this  appeal  is  prosecuted  by 
the  plaintiff.  We  cannot  say  that  the  finding,  of  which  we 
have  above  given  the  substance,  was  not  justified  by  the  evi- 
dence. We  shall  therefore  consider  the  case  as  we  would 
were  there  no  claim  made  of  an  extension  of  the  time  speci- 
fied in  the  written  contract  for  the  payment  of  the  deferred 
payment.  As  before  stated,  plaintiff's  assignors  agreed  to 
pay  defendant  $150  of  said  purchase-money  down  upon  the 
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delivery  of  the  agreement,  and  the  balance  within  sixty  days 
from  the  date  thereof  (August  31,  1887),  otherwise  the  agree- 
ment to  be  null  and  void.  Neither  plaintiflF  nor  his  assignors 
performed,  or  offered  to  perform,  the  conditions  expressed  in 
said  agreement  within  sixty  days  from  the  date  thereof,  and 
said  agreement  was  not  assigned  to  plaintiff  within  sixty  days 
from  the  date  thereof.  The  court  finds  that  the  plaintiff, 
after  the  assignment  of  said  agreement  to  him,  offered  to  pay 
and  tendered  all  the  balance  of  the  purchase-money  required 
to  be  paid  by  said  agreement. 

No  other  excuse  or  reason  than  the  one  above  stated  is  al- 
leged in  the  complaint,  by  plaintiff  or  his  assignors,  for  non- 
performance of  the  condition  expressed  in  the  contract.  The 
plaintiff  alleges  that  upon  the  delivery  of  said  contract  to  his 
assignees,  they  entered  into  the  possession  of  said  land,  and 
expended  the  sum  of  $270  in  valuable  improvements.  The 
court  finds:  "That  said  M.  J.  and  P.  B.  Donahoo  (plaintiff's 
assignees)  accepted  said  agreement  and  paid  said  sum  .of 
$150,  and  plowed  said  land,  surveyed,  mapped,  and  platted 
it  into  lots,  but  did  not  expend  any  sura  of  money  whatever 
in  the  improvement  of  said  real  property."  This  finding  is 
justified  by  the  evidence  introduced  by  the  plaintiff  as  to 
what  his  assignors  did  upon  the  land,  although  one  of  the 
witnesses  stated  that  the  expense  of  the  plowing  was  thirty 
dollars.  We  are  not  prepared  to  hold  that  what  was  done 
upon  the  land  constituted  an  improvement. 

We  think  the  finding  last  above  quoted  is  a  sufficient  find- 
ing that  plaintiff's  assignor  entered  into  possession  of  said 
land  at  the  time  alleged  in  plaintiff's  complaint. 

The  precise  time  at  which  plaintiff  tendered  the  deferred 
payment  provided  for  in  the  contract  does  not  appear.  But 
the  court  finds  that  he  took  an  assignment  of  the  contract 
after  the  time  of  making  said  payment  had  expired,  and  that 
after  he  had  received  such  assignment  he  offered  to  pay  all  of 
the  balance  of  the  purchase-money  due  thereunder. 

This  brings  us  to  what  we  deem  the  principal  question  itk 
the  case.  Was  time  made  the  essence  of  this  contract?  In 
other  words,  is  the  intent  to  make  it  so  clearly,  unequivocally, 
and  unmistakably  shown  by  the  stipulation?  The  defend- 
ant's stipulation  was,  that  he  would  convey  at  any  time  within 
sixty  days  from  the  date  of  said  agreement  upon  certain  ex- 
press conditions,  one  of  which  is,  that  the  final  payment  of 
the  purchase-money  should  be  made  within  sixty  days  from 
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the  date  of  said  agreement,  otherwise  the  "  agreement  to  be 
null  and  void." 

The  contention  of  appellant's  counsel  that  the  general  rule 
of  equity  is,  that  "  time  is  not  the  essence  of  the  contract,"  is 
not  supported  by  any  modern  authority.  The  general  rule, 
as  expressed  by  Parsons  on  Contracts,  and  by  this  court 
in  Orey  v.  Tubbs,  43  Cal.  359,  is,  that  "  time  is  not  necessarily 
the  essence  of  a  contract."  But  it  may  be  made  so.  Pro- 
fessor Pomeroy  says:  "  It  is  now  thoroughly  established  that 
the  intention  of  the  parties  must  govern;  and  if  the  intention 
clearly  and  unequivocally  appears,  from  the  contract,  by 
means  of  some  express  stipulation,  that  time  shall  be  essential, 
the  time  of  completion  or  of  performance  or  of  complying  with 
?the  terms  will  be  regarded  as  essential  in  equity  as  much  as  at 
Jaw.  No  particular  form  of  stipulation  is  necessary,  but  any 
clause  will  have  the  effect  which  clearly  and  absolutely  pro- 
vides that  the  contract  is  to  be  void  if  the  fulfillment  is  not 
within  the  prescribed  time  ":  Pomeroy  on  Specific  Performance, 
462.  Among  the  numerous  cases  cited  by  the  learned  author  in 
support  of  this  doctrine  is  that  of  Benedict  v.  Lynch,  1  Johns. 
Ch.  370,  7  Am.  Dec.  484,  decided  by  Chancellor  Kent.  In 
that  case  the  contract  was  signed  by  the  defendant  only,  and 
he  agreed  to  give  a  deed  upon  certain  express  conditions  being 
performed  by  the  plaintiff  at  the  specified  times,  "but  if  he 
should  fail  in  them,  or  either  of  them,  the  agreement  to  be 
void."  The  plaintiff  failed  to  perform  within  the  time  speci- 
fied, but  offered  to,  after  the  expiration  of  that  time.  The 
opinion  of  the  learned  chancellor  is  the  most  full  and  satis- 
factory explanation  of  the  question  involved  in  this  case  that 
has  ever  fallen  under  our  observation,  but  we  deem  it  un- 
necessary to  quote  more  from  it  than  the  following:  "There 
was  an  express  stipulation  in  this  contract  that  if  the  plaintiff 
failed  in  either  of  his  payments,  the  agreement  was  to  be  void. 
The  first  question  which  naturally  presents  itself  is,  whether 
the  time  was  not  here  made  part  of  the  essence  of  the  con- 
tract, and  whether  the  contract  did  not  become  void  on  the 
failure  of  the  plaintiff  to  make  the  first  payment."  He  held 
that  it  was,  and  decreed  accordingly.  In  that  case  the  inten- 
tion of  the  parties  to  make  time  the  essence  of  the  contract  did 
not  more  clearly  and  unequivocally  appear  than  it  does  in 
this  case.  Grey  v.  Tubbs,  43  Cal.  359,  is  in  the  same  line  as 
.Benedict  v.  Lynch.  In  Grey  v.  Tuhbs  this  court  said:  '*  Courts 
vaof  equity  have  not  the  power  to  make  contracts  for  parties. 
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nor  to  alter  those  which  the  parties  have  deliberately  made; 
and  whenever  it  appears  that  the  parties  have  in  fact  con- 
tracted that  if  the  purchaser  make  default  in  the  payments 
as  agreed  upon  he  shall  not  be  entitled  to  a  conveyance,  and 
shall  lose  the  benefit  of  his  purchase;  and  when  it  also  appears 
that  the  purchaser  is  without  excuse  for  his  delay,  the  courts 
will  not  relieve  him  from  the  consequences  of  his  default." 
Judgment  and  order  affirmed. 


Contract  for  thb  Sale  of  Realty,  when  Time  is  of  thb  Essbnct 
OF:  See  Sowles  v.  Hall,  62  Vt.  247;  ante,  101,  and  note;  Cleary  v.  Folger,  S4 
Cal.  316;  18  Am.  St.  Rep,  187,  and  note;  Cannon  River  Mfg.  Asa'n  v.  Rogers, 
42  Minn.  123;  18  Am.  St.  Rep.  497,  and  note.  Merely  fixing  the  time  for  de- 
livering the  deed  and  paying  the  purchase-money  does  not  raise  the  pre- 
sumption that  time  was  intended  to  be  of  the  essence  of  the  contract:  Smith 
V.  Prqfitt,  82  Va.  832.  Time  is  of  the  essence  of  the  contract  when  such  is 
avidently  the  intention  of  the  parties  as  shown  by  the  provisions  and  stipula- 
tions of  the  agreement:  Woodruff 'v.  Semi-Tropic  etc  Co.,  87  CaL  276.  The 
object  of  making  time  of  the  essence  of  the  contract  is  to  protect  the  vendor: 
Vonoerk  v.  NoUe,  87  Cal.  236;  and  upon  default  on  the  part  of  the  vendee, 
the  vendor  may  either  refuse  to  perform  the  contract:  Cummings  v.  Rogers, 
36  Minn.  317;  Schmidt  v.  Williams,  72  lowji,  317;  Chadbourne  v.  Stockton  etc. 
Soc  88  Cal.  636;  or  he  may  waive  the  default  and  enforce  the  contract 
against  the  vendee:  Smith  v.  Mofm,  87  Cal.  489;  Dana  v.  St.  Paul  Oe.  Co.,  i2 
Minn.  194;  Stratton  v.  CaJtfomia  etc  Co.,  ^  CaL  364. 
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Practice  on  Appbau  —  An  appeal  from  a  judgment  and  from  an  order  de- 
nying a  new  trial  may  be  taken  by  one  notice  by  two  different  parties, 
though  one  of  such  parties  appeals  from  the  judgment  only,  and  the 
notice  is  sufficient  if  it  states  who  are  appellants  and  what  they  appeal 
from. 

Principal  and  Agent.  —  An  agent,  though  authorized  to  convey,  cannot 
execute  a  conveyance  to  himself  and  his  wife  for  a  nominal  considera- 
tion.    His  act  ia  a  fraud  on  his  principal,  and  his  conveyance  is  void. 

Cross-complaint  may  bb  Filed  by  Defendant  in  an  Action  to  Quiet 
Title. 

Cross-complaint  Brinoino  in  New  Parties.  —  In  an  action  to  quiet  title, 
the  defendant  may  bring  in  new  parties  by  cross-bill,  when  necessary  for 
the  complete  determination  of  the  rights  of  the  parties.  Hence  where  the 
defendant  claimed  that  H.  had  been  the  owner  of  the  property,  and 
while  such  owner  had  conveyed  it  to  plaintiff,  in  trust,  as  security  from 
loss  on  account  of  certain  contingent  liabilities;  that  H.  was  still  in  pos- 
session of  the  property,  but  that  defendant  had  succeeded  to  his  inter- 
est under  an  execution  sale,  —  it  was  held  that  H.  might  be  brought  in  by 
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cross-bill  for  the  purpose  of  enabling  the  court  to  completely  determine 
all  the  rights  of  all  the  parties,  and  to  ascertain  the  extent  of  plaintiff*! 
rights  under  the  trust  deed  to  him. 

R.  Percy  Wright,  for  the  appellants. 

W.  B.  Tyler  and  D.  H.  Whittemore,  for  the  respondent. 

Paterson,  J.  This  action  was  brought  against  the  defend- 
ant, McMillan,  to  quiet  the  title  of  the  plaintiffs,  Winter  and 
Wright,  to  a  lot  of  land  in  San  Francisco.  The  defendant  an- 
swered, denying  that  the  plaintiffs  were  the  owners  of  or  had 
any  interest  in  the  land,  and  at  the  same  time  filed  a  cross- 
complaint  which  alleges,  in  substance,  that  plaintiffs  never 
had  any  interest  in  the  property,  except  the  naked  legal  title, 
which  was  conveyed  to  them  by  Louis  and  Louise  Helbing  on 
June  3, 1881,  without  consideration,  and  with  intent  to  hinder, 
delay,  and  defraud  the  creditors  of  said  grantors;  that  G.  Hen- 
ninger  and  wife  recovered  judgment  against  the  said  Louis 
Helbing  for  the  sum  of  three  thousand  five  hundred  dollars, 
and  costs,  November  11,  1881,  in  an  action  for  damages  com- 
menced April  30,  1881;  that  thereafter  the  property  in  contro- 
versy was  sold  to  defendant  on  execution  issued  on  said 
judgment,  and  in  due  time  the  sheriff  executed  and  delivered 
to  him  a  deed  therefor;  that  the  deed  of  the  Helbings  to 
plaintiffs  was  given  to  secure  the  latter  against  any  damages 
they  might  sustain  by  reason  of  their  becoming  sureties  on  a 
penal  bond  given  by  said  Louis  Helbing,  but  no  liability  was 
incurred  by  plaintiffs  on  said  bond;  that  the  title  still  stands 
on  the  records  in  the  name  of  the  plaintiffs,  but  the  said  Hel- 
bings have  continued  to  hold  and  now  are  in  possession  of  the 
land,  claiming  some  interest  therein;  that  the  controversy  as 
to  the  title  to  the  land  cannot  be  settled  without  having  the 
said  Helbings  before  the  court;  that  defendant  is  the  owner  of 
the  property,  and  entitled  to  the  possession  of  the  same.  The 
prayer  of  the  cross-complaint  is,  that  the  Helbings  may  be 
brought  in  by  summons  and  required  to  show  what  right,  if 
any,  they  have  to  the  property,  and  for  a  judgment  that 
neither  plaintiflFs  nor  the  Helbings  have  any  right,  title,  or  in- 
terest in  or  to  the  land  in  controversy.  By  order  of  the  court, 
a  summons  was  issued  and  served  on  the  Helbings,  but  it 
seems  that  they  made  no  appearance.  The  plaintiflfs  filed  a 
demurrer,  which  was  overruled.  Then  they  filed  an  answer, 
denying  all  the  allegations  of  the  cross-complnint,  and  al- 
leging that  Louis  Helbing  had  never  had  any  right,  title,  or 
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interest  in  the  property,  except  such  as  he  derived  from  a  claim 
of  homestead,  which  interest  was  exempt  from  execution  and 
forced  sale. 

The  court  found  that  plaintiffs  were  not  the  owners  of  or 
entitled  to  the  possession  of  the  property;  that  the  Helbings 
were  the  owners  of  the  property  on  June  3,  1881,  when  they 
deeded  the  same  to  plaintiffs  simply  to  secure  them  against 
any  liability  as  sureties,  and  that  no  liability  had  been  in- 
curred on  the  bond;  that  defendant  purchased  the  property 
at  execution  sale,  as  alleged  by  him,  and  is  the  owner  thereof. 
Judgment  was  entered  in  accordance  with  the  findings, 
i^laintififs  moved  for  a  new  trial,  which  motion  was  denied. 
Thereupon  the  Helbings  united  with  the  plaintiffs  in  a  notice 
of  appeal  from  the  judgment,  which  notice  included  also  a  no- 
tice of  appeal  by  the  plaintiffs  from  the  order  denying  their 
motion  for  a  new  trial. 

The  respondent  has  moved  to  dismiss  the  appeal,  on  the 
ground  that  the  appellants  could  not  properly  unite  two  sepa- 
rate and  distinct  appeals  in  one  notice  and  in  one  undertak- 
ing. 

An  appeal  from  a  judgment,  and  from  an  order  denying 
a  motion  for  a  new  trial,  may  be  taken  by  one  notice.  The 
notice  states  who  are  appellants  and  what  they  respectively 
appeal  from.  This  is  sufficient.  The  clerk  certifies  that  "  suf- 
ficient undertakings  on  appeal  in  due  form  were  properly  filed." 
There  is  nothing  to  contradict  the  facts  tated.  The  motion 
to  dismiss  is  denied. 

It  does  not  clearly  appear  what  is  the  basis  of  plaintiffs* 
claim  of  title.  They  did  not  trace  it  back  to  any  paramount 
source.  The  burden  of  showing  title  in  themselves  rested 
upon  the  plaintiffs,  and  they  failed  to  make  out  a  case.  They 
showed  that  on  November  10,  1879,  Beta  Gade  gave  Louis 
Helbing  a  power  of  attorney  authorizing  him  to  sell  her  real 
estate,  and  that  on  June  15,  1880,  A.  Hensler  and  his  wife, 
Mary,  made  a  quitclaim  deed  of  the  property  to  Beta,  who 
was  a  sister  of  Mrs.  Helbing.  What  connection,  if  any,  Mary 
had  with  the  title  does  not  appear,  except  that  she  had  em- 
ployed Helbing  to  put  buildings  on  the  land  in  February, 
1878,  and  the  only  evidence  that  Beta  ever  owned  or  had 
possession  of  the  property  is,  that  "  she  walked  over  it,"  and 
"  looked  at  it."  Both  Beta  and  Mary  were  in  San  Francisco 
at  the  time  of  the  trial  in  the  court  below,  but  neither  was 
called  as  a  witness.     On  June  28, 1880,  Louis  Helbing,  acting 
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as  attorney  in  fact  for  Beta  Gade,  for  a  nominal  consideration 
sold  and  conveyed  the  property  to  himself  and  wife.  On  June 
3,  1881,  Beta  and  her  husband  made  and  delivered  to  plain- 
tiffs a  deed  of  the  property,  which  was  absolute  in  form,  and 
on  the  same  day  Helbing  and  wife  executed  to  plaintiflFs  a 
similar  instrument.  A  few  days  later,  plaintiflfs  and  the 
Helbings  exchanged  documents  acknowledging  that  plaintiflFs 
held  the  property  in  trust  for  two  purposes;  viz.,  *'to  secure 
them  against  any  loss  which  they  might  sustain  by  reason  of 
their  having  become  sureties  on  the  bond  above  referred  to, 
and  to  secure  to  plaintiflf  Wright  payment  for  professional 
services  which  he  had  rendered,  and  should  thereafter  render, 
in  certain  proceedings."  Plaintiff  Wright  did  not  prove  what, 
if  any,  fees  were  due  to  him  for  services  rendered.  One  of  the 
bonds  has  been  exonerated,  and  it  does  not  appear  that  any 
liability  has  accrued  on  the  other. 

The  basis  of  the  defendant's  claim  of  title  is  quite  as  un- 
certain as  the  plaintiffs'.  The  judgment  under  which  he 
purchased  the  property  at  execution  sale  on  June  9,  1884, 
was  entered  November  11,  1881.  Under  that  purchase  he 
took  whatever  right,  title,  and  interest  the  Helbings  had  in 
the  property  at  the  date  of  the  judgment.  Helbing's  deed  of 
July  28,  1880,  to  himself  and  wife,  is  void.  The  power  of  at- 
torney did  not  authorize  him  to  give  away  the  property,  or  to 
convey  it  to  himself  for  a  nominal  consideration.  His  act 
was  a  fraud  on  the  principal,  and  the  conveyance  is  a  nullity: 
Code  Civ.  Proc,  sec.  2306;  Dupont  v.  Wertheman,  10  Cal.  368; 
Randall  v.  Duff,  79  Cal.  115.  It  is  true,  the  evidence  tends  to 
show  that  Helbing  was  the  real  owner  of  the  property,  and 
that  the  conveyances  were  made  to  mislead  somebody,  — 
probably  creditors.  He  received  but  a  few  hundred  dollars 
for  two  three-story  houses.  Soon  after  the  houses  were  built, 
the  Helbings  went  into  possession  of  the  property,  and  have 
ever  since  occupied  the  same.  The  plaintiflfs  promised  to  re- 
convey  to  the  Helbings,  —  not  to  Beta.  The  Helbings  then 
filed  a  homestead  declaration  on  the  property.  They  were 
heavily  in  debt.  There  are  many  circumstances  connected 
with  the  transaction  tending  to  show  an  attempt  on  the  part 
of  all  parties  to  conceal  the  identity  of  the  real  owner.  But 
the  defendant  himself  offered  a  lease  from  Beta  Gade  to  Mary 
Hensler,  dated  March  1,  1878,  by  the  terms  of  which  the 
premises  were  leased  to  the  latter  for  a  term  of  five  years.  He 
also  offered  in  evidence  the  power  of  attorney  from  Beta  Gade 
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to  Helbing,  and  the  deed  executed  by  the  latter  to  himself  and 
wife,  insisting  that  the  latter  was  not  void.  The  defendant 
could  not  thus  affirm  title  in  Beta  Gade  in  support  of  his  owr>! 
title,  and  deny  it  in  answer  to  plaintiffs'  claim  of  title  under 
the  same  source;  he  could  not  do  so  consistently,  at  least.  If 
Beta  was  the  owner  of  tlie  property,  the  title  passed  to  the 
plaintiffs  herein  by  her  deed  of  June  3,  1881,  several  months 
prior  to  the  entry  of  the  judgment  against  the  Helbings.  But 
as  stated  before,  it  is  impossible  to  tell,  from  the  evidence  of- 
fered by  the  respective  parties,  what  is  the  basis  of  the  claim 
of  either.  The  most  that  plaintiffs  can  claim,  under  the  evi- 
dence introduced  by  them,  is  a  lien  for  the  value  of  services 
rendered  by  the  plaintiff  Wright,  and  for  any  liability  which 
may  have  accrued  on  the  bond  which  has  not  been  exoner- 
ated.  If  Helbing  was  the  beneficial  owner  at  the  time  de« 
fondant  purchased  at  execution  sale,  the  latter  took  all  his 
right,  title,  and  interest,  and  is  entitled  to  have  the  same 
adjudged  to  him.  To  do  this  it  will  be  necessary  for  the  de- 
fendant to  amend  his  cross-complaint  so  as  to  state  the  facts 
more  fully, —  as  fully  as  they  are  required  in  a  bill  in  equity: 
Kreichbaum  v.  Melton,  49  Cal.  50;  Brodrih  v.  Brodrib,  56  CaL 
563. 

Plaintiffs  offered  to  prove  that  Mrs.  Helbing  had  declared  a 
homestead  on  the  property  June  29,  1880,  but  the  evidence 
was  excluded.  We  do  not  think  the  court  erred  in  its  ruling. 
The  fact  that  the  Helbings  claimed  a  homestead  could  not  aid 
the  plaintiffs  as  against  the  defendant.  The  Helbings  had^ 
by  their  failure  to  answer  defendant's  cross-complaint,  waived^ 
as  against  the  defendant,  any  claim  under  the  homestead  dec- 
laration, and  their  conveyance  to  the  plaintiffs  did  not  give  to 
the  latter  any  homestead  right  in  the  property. 

Appellants  contend  that  the  demurrer  to  the  cross-com- 
plaint ought  to  have  been  sustained;  that  a  cross-complaint 
is  improper  in  actions  of  this  kind.  In  support  of  this  con- 
tention they  cite  Wilson  v.  Madison,  55  Cal.  8.  All  that  casft 
decides  is,  that  where  the  relief  demanded  by  defendant  can 
be  had  upon  the  denials  and  averments  of  his  answer,  a  cross- 
complaint  is  unnecessary.  But  there  may  be  cases  in  which 
full  relief  cannot  be  given  the  defendant  upon  answer,  and  as 
in  ejectment,  a  cross-complaint  in  such  cases  is  recognized  as 
a  proper  pleading,  so  that  the  whole  controversy  may  be  set- 
tled in  one  action,  so  here  we  see  no  objection  to  a  cross-com- 
plaint upon  the  allegations  of  which,  supported  by  proof,  the 
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defendant  may  take  from  plaintiff  that  which  he  would  re- 
cover in  equity;  viz.,  the  legal  title.  Section  442  of  the  Code 
of  Civil  Procedure  provides  that  "  whenever  the  defendant 
seeks  affirmative  relief  against  any  party,  relating  to  or  de- 
pending upon  the  contract  or  transaction  upon  which  the 
action  is  brought,  or  affecting  the  property  to  which  the  ac- 
tion relates,  he  may,  in  addition  to  his  answer,  file  at  the 
same  time,  or  by  permission  of  the  court  subsequently,  a  cross- 
complaint.  The  cross-complaint  must  be  served  upon  the 
parties  affected  thereby,  and  such  parties  may  demur  or  an- 
swer thereto  as  to  the  original  complaint." 

Here  the  affirmative  relief  which  the  defendant  is  seeking 
certainly  affects  the  property  to  which  the  action  relates,  and 
we  think  that  the  cross-complaint  was  a  proper  pleading.  The 
plaintiffs  claim  the  whole  title.  They  could  not  maintain  the 
action  by  showing  simply  a  lien  without  possession  or  right  of 
possession.  But  if  the  court  denied  their  prayer  because  they 
showed  at  most  only  a  lien,  the  validity  of  the  lien  could  be 
determined  in  another  action.  Why  not  allow  the  defendant, 
upon  proper  averments  in  his  cross-complaint,  to  test  in  this 
action  the  validity  of  the  lien  claimed  by  plaintiffs?  In 
other  states  it  is  held  that  cross-complaints  in  these  actions 
are  proper  pleadings:  Ludlow  v.  Ludlow,  109  Ind.  199,  and 
cases  cited;  Venable  v.  Dutch,  37  Kan.  515;  1  Am.  St.  Rep. 
260;  Allen  v.  Tritch,  5  Col.  228;  Greenwalt  v.  Duncan,  16  Fed. 
Bep.  612. 

But  it  is  claimed  that  if  it  be  conceded  that  a  cross-com- 
plaint is  a  proper  pleading  in  actions  of  this  nature,  new 
parties  cannot  be  brought  in  by  it.  Whef^er  this  could  be 
done  under  the  old  chancery  practice  is  a  question  upon  which 
the  authorities  are  not  agreed;  but  our  code  system  is  much 
broader  and  more  liberal  in  this  regard.  The  defendant  is 
not,  under  our  practice,  confined  in  his  cross-complaint  to 
matters  charged  in  the  complaint.  Thus  in  ejectment,  as 
fitated  before,  he  may  plead  matters  purely  equitable,  and  se- 
cure equitable  relief.  Besides  this,  our  statute  provides  that 
"when  a  complete  determination  of  the  controversy  cannot  be 
had  without  the  presence  of  other  parties,  the  court  must 
order  them  brought  in":  Code  Civ.  Proc,  sec.  339.  A  com- 
plete determination  of  this  controversy,  if  the  allegations  of 
the  defendant  and  the  findings  of  the  court  are  correct,  could 
not  be  had  without  making  the  Helbings  parties.  The  plain- 
tiffs appeared  to  be  and  claimed  to  be  the  owners  in  fee.    The 
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Helbings  were  in  possession.  The  defendant  was  entitled  to 
the  possession  if  the  Helbings  owned  the  property  when  the 
judgment  was  entered.  A  trial  between  the  plaintiflTs  and  de- 
fendant would  have  settled  only  half  of  the  controversy,  and 
it  would  have  become  the  duty  of  the  court,  we  think,  when 
the  facts  appeared  in  evidence,  to  order  the  Helbings  brought 
in  as  parties  to  the  action:  O^Connor  v.  Irvine,  74  Cal.  443. 
In  other  states  it  is  held  that  in  a  proper  case  third  parties 
may  Jbe  brought  in  to  answer  the  defendant's  cross-complaint: 
Allenv.  Tritch,  5  Col.  228;  Bunce  v.  Bunce,  59  Iowa,  534.  Ap- 
pellants rely  upon  the  case  of  Harriso  i  v.  McCormick,  69  Cal. 
"618.  In  that  case  there  was  no  necessity  for  a  cross-com- 
plaint; the  claim  was  for  damages, — purely  a  counterclaim, 
—  in  which  case,  of  course,  the  demand  "  must  be  one  exist- 
ing in  favor  of  defendant  and  against  a  plaintiff,  between 
whom  a  several  judgment  might  be  had  in  the  action":  Code 
Civ.  Proc,  sec.  438. 

In  this  case  a  cross-complaint  is  proper  to  determine  the 
question  as  to  the  validity  of  plaintiflF's  lien.  If  the  obliga- 
tions of  the  bond  have  ceased,  and  no  money  is  due  Wright 
for  professional  services,  the  defendant  is  entitled  to  have 
those  facts  determined,  and  to  receive  whatever  affirmative 
relief  he  may  prove  himself  in  equity  entitled  to.  If  the 
Helbings  claim  a  homestead  upon  the  property,  it  is  proper 
that  they  should  be  given  an  opportunity  to  present  the  same, 
so  that  the  rights  of  all  parties  interested,  or  claiming  an  in- 
terest, may  be  settled  in  one  suit. 

The  record  shows  that  the  summons  issued  on  the  cross- 
complaint  was  duly  served  on  the  Helbings,  but  is  silent  as  to 
whether  any  appearance  was  made  by  them.  We  presume, 
of  course,  that  no  answer  was  filed;  but  if  they  failed  to  ap- 
pear and  demur  or  answer  within  the  time  allowed  by  law, 
their  default  therefor  ought  to  have  been  entered,  and  a  mem- 
orandum of  such  default  indorsed  on  the  cross-complaint: 
Code  Civ.  Proc,  sec.  670. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a 
new  trial,  with  directions  to  the  court  below  to  permit  the 
parties  to  amend  their  pleadings  in  any  respect  consistent 
with  the  nature  of  the  action. 


AoENOT  —  Validity  of  Agext's  Acts  Done  for  his  Own  Benefit.  — 
An  agent's  acts  are  invalid,  wherein  he  naakes  a  profit  out  of  his  principal: 
Dlabrow  v.  Secor,  58  Conn.  35;  Smith  v.  Mosely,  74  Tex.  631.  An  agent  to 
sell  realty  cannot  sell  to  his  wife  without  the  consent  of  his  principal:   2'yler 


260  In  re  McManus.  [CaL 

r.  Sanborn,  128  HI.  136;  15  Am.  St.  Rep.  97,  and  note;  and  he  must  account 
to  his  principalfor  the  highest  price  attainable:  Kramer  v.  Winslow,  130  Pa. 
St.  484;  17  Am.  St.  Rep.  782,  and  note.  An  agent  cannot  bind  his  principal 
by  a  contract  made  with  himself:  Williamti  v.  Journal  P.  Co.,  43  Minn.  537} 
Third  Nat.  Bank  v.  Marine  L.  Co.,  44  Minn.  65.  Yet  such  contracts  made 
irith  the  knowledge  and  consent  of  the  principal  may  be  valid:  Franlz  v. 
Jacob,  88  Ky.  525;  Miller  v.  Hoot,  77  Iowa,  545.  The  possession  of  an  agent 
is  the  possession  of  the  principal:  Duncan  v.  Able,  99  Mo.  189. 

Chancery  Practiok  —  Cross-bill  —  New  Parties. — New  parties  who 
were  not  parties  to  an  original  bill  may  be  brought  in  by  croas-bill:  Hurd  v. 
Case,  32  IIL  45;  83  Am.  Deo.  249,  and  note  253,  254. 


In  re  McManus. 

[87  California,  292.] 

Execution,  Exemption  of  Property  from.  —  Statutes  exempting  prop* 
erty  from  forced  sale  should  be  liberally  construed. 

BxEOUTiON,  Exemption  of  Property  from.  —  The  safe  of  a  jeweler, 
necessary  and  useful  in  conducting  his  business,  and  without  which  he 
cannot  conduct  it  to  any  profitable  end,  is  exempt  from  execution  as  an 
implement  of  an  artisan  necessary  to  carry  on  his  trade. 

Oeorge  A.  Rankin,  and  Blackstock  and  Shepherd^  for  the  ap- 
pellants. 

Barnes  and  Selhy,  for  the  respondent. 

Belcher,  C.  C.  The  respondent,  L.  M.  McManus,  was  en- 
gaged in  the  business  of  a  jeweler  and  watch-repairer,  and 
while  80  engaged  was  adjudged  to  be  an  insolvent  debtor.  He 
owned  and  used  in  his  business  a  jeweler's  safe,  which  the 
court,  against  the  objections  of  certain  creditors,  set  apart  to 
him  as  property  exempt  from  execution. 

The  objecting  creditors  and  the  assignee  of  the  estate  appeal 
from  the  order,  and  contend  that  it  was  not  authorized  by 
law,  and  should  therefore  be  reversed. 

At  the  hearing,  the  respondent  was  called  as  a  witness,  and 
"  testified,  in  substance,  that  he  was  a  jeweler  and  watch- 
repairer,  and  is  engaged  in  that  trade  or  business  as  a  means 
of  support  for  himself  and  family,  and  that  without  the  use  of 
said  safe  said  business  cannot  be  prosecuted  by  him  to  any 
profitable  end;  that  it  is  a  necessary  and  useful  article  in  con- 
ducting said  business;  that  without  the  use  of  said  safe  his 
customers  would  not  leave  their  jewelry  and  watches  with 
him  to  be  repaired."  Another  witness  was  also  called,  and 
testified:  "That  he  is  a  practical  watch-maker  and  jeweler; 
that  a  safe  similar  to  the  one  mentioned  is  an  article  with- 
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out  which  the  business  of  jeweler  and  watch-maker  and 
watch-repairer  cannot  be  prosecuted  to  any  profitable  end, 
and  that  such  a  safe  is  a  necessary  and  useful  article  in 
carrying  on  the  business  of  a  jeweler  and  watch-repairer; 
that  without  the  use  of  such  a  safe  very  few  customers  will 
leave  their  jewelry  or  watches  with  the  artisan  to  be  re- 
paired." 

This  was  all  the  testimony  offered,  and  upon  it  the  court 
made  its  findings  and  order  as  follows:  "That  the  said  safe  is 
an  article  without  the  aid  of  which  the  business  of  petitioner 
as  jeweler  and  watch-maker  cannot  be  prosecuted  to  any 
profitable  end,  and  that  said  safe  is  necessary  to  and  in  actual 
use  by  the  petitioner  in  prosecuting  his  said  business.  Where- 
fore it  is  hereby  ordered  that  the  said  safe  be  set  apart,  and  that 
the  same  is  hereby  set  apart,  for  the  use  of  said  insolvent 
debtor,  and  that  the  same  shall  not  be  subject  to  be  applied  to 
the  payment  of  his  debts." 

Section  60  of  the  Insolvent  Act  makes  it  the  duty  of  the 
court  having  jurisdiction  of  insolvency  proceedings  to  exempt 
and  set  apart  for  the  use  and  benefit  of  the  insolvent  such 
real  and  personal  property  as  is  by  law  exempt  from  execution. 
And  section  690,  subdivision  4,  of  the  Code  of  Civil  Proce- 
dure provides  that  "the  tools  or  implements  of  a  mechanic  or 
artisan  necessary  to  carry  on  his  trade"  shall  be  exempt  from 
execution. 

Statutes  exempting  personal  property  from  forced  sale  are 
remedial  in  character,  and  are  evidently  intended  to  protect 
the  debtor,  and  enable  him  to  follow  his  vocation,  and  thus 
earn  a  support  for  himself  and  family.  The  general  rule  now 
is,  that  such  statutes  are  to  be  liberally  construed,  so  as  to 
effectuate  the  humane  purpose  designed  by  the  law-makers, 
and  our  Code  of  Civil  Procedure  declares  that  all  of  its  pro- 
visions are  to  be  so  construed,  "  with  a  view  to  effect  its  ob- 
jects, and  to  promote  justice":  Sec.  4. 

It  is  diflficult  to  define  accurately  the  word  "  implements," 
and  the  courts,  so  far  as  we  are  advised,  have  never  attempted 
to  define  it.  Webster  gives  as  the  meaning  of  the  word, 
"  Whatever  may  supply  a  want;  especially  an  instrument  or 
utensil  as  supplying  a  requisite  to  an  end;  as  the  implements 
of  trade,  of  husbandry,  or  of  war  ";  and  "  utensil  "  he  defines 
as  "  that  which  is  used;  an  instrument;  an  implement;  espe- 
cially an  instrument  or  vessel  used  in  a  kitchen,  or  in  domes- 
tic and  farming  business."     By  the  courts,  these  words  are 
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accorded  a  broad  signification,  and  under  them  many  thing! 
have  been  exempted  which  are  not  tools. 

Thus  in  the  state  of  Kansas,  under  a  statute  exempting 
"  the  necessary  tools  and  instruments  of  any  mechanic,  miner, 
or  other  person  used  and  kept  for  the  purpose  of  carrying  on 
his  trade  or  business,"  it  has  been  held  that  an  insurance 
agent  and  abstractor  of  titles  could  claim  as  exempt  an  iron 
safe  and  set  of  abstracts  which  were  used  and  kept  by  him 
for  the  purpose  of  carrying  on  his  business:  Davidson  v.  Se- 
christ,  28  Kan.  324.  And  the  same  rule  has  been  applied  to  a 
printing-press,  type,  and  other  articles  used  in  publishing  a 
newspaper:  Bliss  v.  Vedder,  34  Kan.  59;  55  Am.  Rep.  237. 

In  Illinois,  it  has  been  held  that  a  piano  used  by  a  music- 
teacher,  and  upon  which  she  relied  for  support,  was  within 
the  law  exempting  "  furniture,  tools,  or  implements  necessary 
to  carry  on  his  or  her  trade  or  business":  Amend  v.  Murphy ^ 
69  111.  337. 

In  Massachusetts,  a  clock,  stove,  screen,  pitcher,  and  table- 
cover  used  and  necessary  to  carry  on  the  business  of  a  mil- 
liner have  been  held  to  be  included  in  "  tools,  implements, 
and  fixtures":  Woods  v.  Keyes,  14  Allen,  236;  92  Am.  Dec.  765. 
So,  also,  a  sewing-machine:  Rayner  v.  Whicher,  6  Allen,  294. 

In  Vermont,  a  barber's  chair  has  been  held  exempt  as  a 
tool:  Allen  v.  Thompson,  45  Vt.  472. 

In  this  state  it  has  been  held  that  an  expensive  thrashing 
outfit  was  not  exempt  under  the  statute  exempting  "  the  farm- 
ing utensils  or  implements  of  husbandry  of  the  judgment 
debtor";  but  this  was  upon  the  ground  that  the  outfit  was 
principally  used  in  thrashing  grain  raised  by  other  persons 
for  hire:  In  re  Baldwin^  71  Cal.  74. 

Other  cases  bearing  upon  the  question  might  be  cited;  but 
we  think  it  sufficient  to  refer  to  Freeman  on  Executions,  2d 
ed.,  sections  226,  226  a,  and  to  7  American  and  English  En- 
cyclopaedia of  Law,  page  135,  in  both  of  which  works  the  au- 
thorities are  very  fully  collated  and  reviewed. 

In  view  of  the  testimony  submitted  in  this  case,  and  the 
authorities  above  cited,  we  see  no  error  in  the  ruling  of  the 
court  below,  and  we  therefore  advice  that  the  order  appealed 
from  be  affirmed. 

Hayne,  C,  and  Vanclief,  C,  concurred. 

The  Court.  For  the  reasons  giving  in  the  foregoing  opin- 
ion, the  order  appealed  from  is  affirmed. 


Dec.  1890.]  In  ee  McManus.  263 

Execution,  Exemption  of  Property  from.  —  Statutes  exempting  prop- 
erty from  execution  we  to  be  liberally  construed:  Yates  County  NaL  Bank  v. 
Caa-penier,  119  N.  Y.  550;  16  Am.  St.  Rep.  855,  and  note;  note  to  McCojf 
V.  Brennan,  1  Am.  St.  Rep.  593;  Roberta  v.  MrGur,  82  Mich.  221;  Fmlen  v. 
Howard,  126  111.  259.  But  see,  contra,  hens  M.  Co.  v.  Parker,  42  La.  Ann, 
1103. 

Execution,  Exemption  of  Propety  from.  —  The  statute  exempting  tools,^ 
etc. ,  used  by  one  in  carrying  on  his  calling  or  trade,  embraces  machinery  used 
in  the  manufacture  of  shingles:  Wood  v.  Bresnahan,  63  Mich.  614;  the  stock  in 
trade  of  a  merchant  or  shop-keeper  kept  for  the  purposes  of  sale,  to  the 
amount  in  the  statute  speciiied:  Martin  v.  Bond,  14  Col.  466;  and  in  the 
case  of  a  teamster,  his  wagon-sheet  and  six-horse  lines,  it  appearing  that  he 
has  no  other  lines  or  wagon-sheet,  and  that  six-horse  lines  are  useful  and 
convenient  with  two  horses:  In  re  Bowman,  83  Cal.  153.  A  light  two-seated 
vehicle  owned  and  used  by  a  debtor  is  exempt  under  the  Minnesota  statute: 
Kimball  v.  Jones,  41  Minn.  318.  A  commercial  traveler  may  claim  as  exempt 
to  himself  from  attachment  a  horse  required  for  actual  use  in  his  business: 
Towne  v.  Marshall,  64  N.  H.  460.  So  the  horse,  harness,  and  buggy  of 
an  insurance  agent  may  be  claimed  as  exempt,  when  they  are  used  by  him 
in  carrying  on  hia  business:  Wilhite  v.  WUUama,  41  Kan.  288;  13  Am.  St. 
Rep.  281.  But  it  ia  questionable  whether  a  race-horse  is  exempt  from  exe- 
cution: Anderson  v.  Ege,  44  Minn.  216.  A  farmer  may  claim  as  exempt  th© 
property  which  he  uses  in  earning  a  living  for  himself  and  family,  and  this  is 
true,  notwithstanding  the  fact  that  he  does  not  own  a  farm,  has  not  leased 
one,  and  ia  not  engaged  in  farming:  Hickman  v.  Cruise,  72  Iowa,  528. 
Under  the  Minnesota  statute,  a  milliner's  stock  in  trade  cannot  be  claimed  as 
exempt  to  the  amount  of  four  hundred  dollars,  when  the  articles  comprising 
•uch  stock  are  kept  for  sale  or  for  manufacture,  and  are  treated  aa  merchan- 
dise by  their  owner:  Hillyer  v.  Remore,  42  Minn.  254;  but  the  articles  manu- 
factured wholly  or  partly  by  the  milliner  are  expressly  exempted:  Hillyer  v. 
Remore,  42  Minn.  254.  A  lawyer's  law  books  are  not  exempt  from  attach- 
ment under  the  Rhode  Island  statute:  In  re  Church,  15  R.  L  245.  But  under 
the  Iowa  code,  the  ordinary'  oflBce  furniture  of  a  lawyer  is  exempt  from  exe- 
cution: Abraham  v.  Davenport,  73  Iowa,  111.  The  law  books  of  a  deceased 
lawyer,  who  had  ceased  to  practice  his  profession  prior  to  the  time  of  his 
death,  cannot  be  included  in  the  exempt  property  of  hia  estate:  Cooper  v. 
Pierct,  74  Tex.  526.  In  P/eiffer  v.  McNaU,  74  Tex.  640,  it  was  decided  that 
a  member  of  a  partnership  in  failing  circumstances,  who  was  also  a  notary 
public  and  the  mayor  of  the  village,  was  entitled,  after  failure  of  the  firm,  to  the 
exemption  of  a  place  in  which  to  carry  on  his  business  aa  a  notary  public  and 
mayor.  A  tailor,  in  the  prosecution  of  hia  business,  may  claim  as  exempt 
from  execution  suits  of  clothes,  in  value  not  exceeding  $250,  under  the  statute 
of  Michigan:  Fischer  v.  Melntyre,  66  Mich.  681.  A  peddler  of  bread,  earning 
his  living  by  the  use  of  certain  property,  cannot  claim  such  property  as 
wholly  exempt  from  execution  against  him,  when  his  wife  is  a  joint  owaev 
thereof  with  him:  Stanton  v.  French,  83  Cal.  194. 
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Miller  v.  Highland  Ditch  Company. 

[87  California,  480.] 
ToKT-FBAsoBS  ARK  NOT  JoiNTLT  LIABLE  FOR  DAMAGES  resulting  from  their 
wrongful  acta,  where  they  act  separately,  and  where  they  maintain  dif- 
ferent ditches,  whereby  waters  are  turned  into  a  cafion,  and  there  com- 
mingling,  pass  through  the  cafion,  and  Sow  over  the  plaintiff's  lands, 
and  cover  it  with  sand  and  debris.  In  such  a  case,  the  several  wrong- 
doers may  be  united  as  defendants  in  a  suit  to  enjoin  them  from  further 
injuring  plaintiff's  lands  by  maintaining  such  ditches,  but  cannot,  in 
such  suit,  be  subjected  to  a  joint  recovery  for  the  damages  which  they 
thus  occasioned. 

Waters  and  Oird,  Curtis  and  Otis,  and  Oeorge  E.  Otis,  for 
the  appellants. 

WiUis,  Cole,  and  Craig,  and  Harris  and  Oregg,  for  the  re- 
spondent. 

McFarland,  J.  Plaintiff  was  the  owner  of  a  tract  of  land 
situated  about  one  mile  southerly  from  the  San  Bernardino 
range  of  mountains.  Part  of  the  tract  was  in  a  high  state  of 
cultivation.  Coming  out  of  said  mountains,  and  trending 
towards  plaintiff's  land,  but  not  reaching  it,  is  a  cafion  called 
Baldridge  Canon.  The  natural  waters  of  said  cafion  would 
not  flow  upon  plaintiff's  land,  but,  as  found  by  the  court, 
"  would  spread  out  on  the  lower  lands  without  cutting  any 
particular  channel,  the  tendency  of  the  flow  being  to  spread 
out  over  the  said  lower  lands  north  of  plaintiff's  premises  and 
become  absorbed  in  the  soil.  But  the  defendants,  by  means 
of  three  different  ditches,  turned  foreign  water  into  said  cafion, 
and  the  commingling  water  from  said  ditches  passed  through 
said  cafion,  and  by  cutting  new  channels,  etc.,  flowed  out  and 
over  plaintiff's  land,  covering  part  of  it  with  sand  and  dibris, 
and  thus  doing  him  damage.  All  of  the  ditches,  however, 
were  not  owned  jointly  by  all  of  the  defendants.  Each  ditch 
was  owned  and  operated  by  part  only  of  the  defendants,  who 
had  no  interest  in  the  other  ditches,  and  there  was  no  concert 
of  action  —  that  is,  no  common  design — between  the  owners 
of  one  ditch  and  the  owners  of  the  other  ditches.  The  action 
was  brought  to  enjoin  all  the  defendants  from  continuing  the 
wrong,  and  also  to  recover  damages  jointly  against  all  the  de- 
fendants for  the  injury  already  done.  The  court  gave  judg- 
ment decreeing  an  injunction,  and  also  adjudging  damages 
against  all  the  defendants  jointly  for  !f972.33.  Defendants 
appeal  from  the  judgment,  and  from  an  order  denying  a  new 
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trial;  and  the  only  point  they  make  is,  that  the  joint  judgment 
for  damages  is  erroneous  because  there  was  no  concurrent  or 
joint  act  or  negligence  on  the  part  of  defendants  which  caused 
the  damage. 

It  is  clear  that  the  rule  as  established  by  the  general  au- 
thorities is,  that  an  action  at  law  for  damages  cannot  be  main- 
tained against  several  defendants  jointly,  when  each  acted 
independently  of  the  others,  and  there  was  no  concert  or  unity 
of  design  between  them.  It  is  held  that  in  such  a  case  the 
tort  of  each  defendant  was  several  when  committed,  and  that 
it  does  not  become  joint  because  afterwards  its  consequences 
united  with  the  consequences  of  several  other  torts  committed 
by  other  persons.  If  it  were  otherwise,  say  the  authorities, 
one  defendant,  however  little  he  might  have  contributed  to 
the  injury,  would  be  liable  for  all  the  damage  caused  by  the 
wrongful  acts  of  all  the  other  defendants,  and  he  would  have 
no  remedy  against  the  latter,  because  no  contribution  can  be  en- 
forced between  tort-feasors:  Chipman  v.  Palmer,  77  N.  Y.  51 ;  33 
Am.  Rep.  566;  Little  Schuylkill  Nav.  Co.  v.  Richards,  57  Pa.  St. 
142;  98  Am.  Dec.  209;  Sellick  v.  Hall,  47  Conn.  260;  Gould 
on  Waters,  sec.  222;  Pomeroy  on  Remedies,  sees.  307,  308. 
The  case  of  Blaisdell  v.  Stephens,  14  Nev.  17,  33  Am.  Rep.  523, 
is  very  similar  to  the  case  at  bar,  and  involved  the  very  point 
under  discussion.  In  that  case  several  defendants  were  sued 
*'  for  wrongfully  flowing  waste  water  from  their  lands,  to  the 
injury  of  plaintiff's  ditch,  and  for  an  injunction  to  restrain 
such  wrongful  flowing  of  waste  water."  It  appeared,  however, 
that  the  defendants  "  own,  occupy,  and  irrigate  separate  and 
distinct  tracts  or  parcels  of  land,  each  in  his  own  right";  and 
they  moved  for  a  nonsuit  upon  the  ground  that  it  did  not  ap- 
pear that  the  injury  complained  of  '*  was  the  result  of  the  joint 
or  concurrent  act  of  defendants."  The  trial  court  overruled 
the  motion,  and,  on  appeal,  the  supreme  court  of  Nevada  held 
that  the  nonsuit  should  have  been  granted,  and  said  in  its 
opinion:  "The  general  principle  is  well  settled  that  where 
two  or  more  parties  act,  each  for  himself,  in  producing  a  result 
injurious  to  plaintifi",  they  cannot  be  held  jointly  liable  for  the 
acts  of  each  other."  On  rehearing,  however,  it  was  held  that 
the  injunction  against  defendants  was  proper;  but  the  judg- 
ment, so  far  as  it  awarded  damages,  was  reversed. 

The  principle  has  not  been  changed  in  this  state,  either  by 
statute  or  judicial  decision.  The  latest  authority  on  the  point 
here  is  People  v.  Gold  Run  D.  &  M.  Co.,  66  Cal.  138;  56  Am. 
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Rep.  80.  That  was  a  case  where  it  was  sought,  by  the  equi- 
table remedy  of  injunction,  to  restrain  the  commission  of  acts 
similar  to  those  complained  of  in  the  case  at  bar,  and  the 
appellant  sought  to  invoke,  as  against  the  injunction,  the  prin- 
ciple above  stated  as  applicable  to  actions  at  law  for  damages. 
This  court  held,  however,  that  the  rule  did  not  apply  to  the 
equitable  remedy;  but  it  expressly  stated  that  it  would  apply 
to  an  action  for  damages.  Counsel  for  appellant,  in  support 
of  their  position,  had  cited  a  number  of  cases;  and  in  alluding 
to  them,  this  court  said  as  follows:  "Each  of  those  cases  was 
decided  upon  the  principle  that  where  several  persons  acting 
independently  of  each  other  engage  in  the  commission  of 
wrongful  acts,  the  torts  are  distinct,  and  not  joint,  and  each 
.is  only  severally  liable  for  the  injury  caused  by  his  own  acts, 
and  not  for  the  torts  of  others  with  whom  he  was  not  acting 
in  concert.  There  can  be  no  doubt  of  the  correctness  of  that 
principle,  and  of  its  applicability  to  an  action  at  law  for  the 
recovery  of  damages  for  the  violation  of  a  private  right."  It 
may  be  contended  that  the  earlier  case  of  Hillman  v.  Nexoing- 
ton,  57  Cal.  56,  established  a  different  doctrine;  but  it  must 
be  remembered  that  the  main  purpose  of  that  action  was  to 
procure  and  maintain  an  injunction.  The  judgment  awarded 
only  nominal  damages,  —  one  dollar.  Before  that  time  there 
had  been  some  doubt  whether  several  wrong-doers  acting  in- 
dependently could  be  joined  in  an  equitable  proceeding  to 
procure  an  injunction  against  all;  and  indeed  it  had  been 
once  held  in  this  state  {Keyes  v.  Little  York  etc.  Co.,  53  Cal. 
724)  that  it  could  not  be  done.  The  language  of  the  court  in 
Hillman  v.  Newington,  57  Cal.  56,  must  therefore  be  consid- 
ered as  referring  especially  to  the  right  of  equitable  remedy. 
There  was  practically  no  question  of  damages  before  the  court, 
and  no  question  was  raised  as  to  the  distinction  between  the 
equitable  and  the  legal  remedy.  The  case  is  referred  to  in 
the  opinion  of  the  court  in  the  later  case  of  People  v.  Oold  Run 
D.  &  M.  Co.,  66  Cal.  138,  56  Am.  Rep.  80,  above  mentioned, 
where  Hillman  v.  Newington,  57  Cal.  56,  is  evidently  consid- 
ered as  settling  only  the  equitable  remedy.  (And  of  course 
the  distinction  is  very  plain  between  holding  one  defendant 
liable  for  the  past  wrongs  of  all  the  others,  and  simply  enjoin- 
ing all  from  committing  wrong  in  the  future.)  We  think, 
therefore,  that,  under  the  law  as  clearly  settled,  the  joint  judg- 
ment against  the  defendants  for  damages  is  erroneous. 

We  have  considered  this  case  somewhat  at  length,  because 


Jan.  1891.]  Drew  v.  Pedlab.  257 

it  is  contended  that  the  rule  as  above  stated  will,  in  some 
instances,  work  a  hardship  to  owners  of  property  injured  by 
the  joint  consequences  of  acts  of  several  persons  not  acting  in 
concert.  No  doubt  there  may  be  cases  where  it  would  b& 
diflBcult  to  make  sufficient  proof  against  one  of  such  persons 
if  sued  separately.  But  it  cannot  be  made  clear  that  the 
opposite  rule  would  work  less  wrong.  At  all  events,  we  must 
declare  the  law  as  we  find  it.  If  the  law  were  changed  so 
that  in  a  case  like  the  one  at  bar  a  several  judgment  could 
be  given  against  each  defendant  for  the  proportionate  part  of 
the  joint  damage  which  his  individual  acts  had  caused,  it 
may  be  that  such  change  would  be  in  furtherance  of  justice. 
But  the  suggestion  of  such  change  could  be  properly  made 
only  to  the  law-making  power. 

The  judgment  appealed  from,  so  far  as  it  awards  damages 
against  defendants,  is  reversed,  and  in  all  other  respects  the 
judgment  is  affirmed.  Let  appellants  recover  the  costs  of 
this  appeal. 

Order  overruling  motion  for  new  trial  affirmed. 

Joint  Liability  of  Tort-feasors. — In  Simmons  v.  Eoerson,  124  N.  Y. 
319,  21  Am.  St.  Rep.  676,  where  three  several  owners  of  adjoining  lots  on  a 
certain  street  permitted  a  brick  wall  extending  along  the  front  of  their  lots 
to  remain  in  a  dangerous  condition,  and  a  person  was  killed  by  the  falling 
down  of  the  wall  while  lawfully  standing  in  the  street,  the  court  decided 
that  the  several  owners  were  jointly  and  severally  liable  for  the  death,  not- 
withstanding the  fact  that  no  part  of  the  wall  of  one  of  them  touched  the 
deceased. 

The  general  rule  is,  that  joint  tort-feasors  are  both  jointly  and  severally 
liable  for  their  torts:  State  v.  Boyce,  72  Md.  149;  20  Am.  St.  Rep.  458. 
But  where  several  distinct  acts  of  several  persons  have  contributed  to  a  tor- 
tious result,  and  there  was  no  concert  of  action,  no  common  intent,  there 
can  be  no  joint  liability:  Klauder  v.  McOraih,  35  Pa.  St.  128; '78  Am.  Dec 
329. 
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Or  THB  Rescissiow  0?  A  Con'tract  of  Sale  for  the  failure  of  the  purchaser 
to  pay  the  balance  of  the  purchase  price,  he  is  entitled  to  recover  of  the 
vendor  all  the  moneys  paid  by  him  on  account  of  the  purchase,  less  such 
actual  damages  as  may  have  been  sustained  by  the  vendor  from  the  ven- 
dee's breach  of  contract,  but  such  damages  cannot  be  recouped  in  an 
action  in  which  they  are  not  pleaded. 

Liquidated  Damages  on  Failure  to  Complete  Purchase.  —  A  contract 
for  a  sale,  stipulating  that  in  the  event  of  the  vendee's  failure  to  pay 
the  balance  of  the  purchase  price,  the  amount  paid  by  bim  shall  be  re- 
Am.  St.  Kef.,  Vol.  XXII.  —17 
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garded  as  liquidated  damages  for  his  breach  of  the  contrMt,  and  retained 
by  the  vendor,  is  void  in  so  far  as  it  undertakes  to  fix  such  damages,  and 
the  vendee  may  therefore  recover  the  amount  paid  by  him,  less  the 
actual  damages  resulting  from  his  non-compliance  with  his  contract. 

Damages  Caused  by  a  Breach  of  an  Agreement  to  Porchase  Real 
Property  are,  by  the  Code  of  California,  deemed  to  be  the  excess,  if 
any,  of  the  amount  which  would  have  become  due  to  the  seller  under 
the  contract  over  the  value  of  the  property  to  him;  and  an  agreement 
stipulating  that  a  different  sum  shall  be  considered  as  liquidated  dam- 
uges  for  such  breach  is  void. 

Demand,  when  Unnecessary.  — If  a  Vendor  Elects  to  treat  a  contract  to 
purchase  property  of  him  as  rescinded  for  the  failure  of  the  vendee  to 
pay  the  balance  of  the  purchase  price,  it  becomes  his  duty  to  refund  all 
money  received  under  the  contract  in  excess  of  the  damages  arising 
from  its  breach,  and  no  demand  need  precede  a  suit  by  the  vendee  to 
recover  such  money. 

R.  B.  Terry  and  C.  W.  Thomas,  for  the  appellants. 

J.  R.  Webb  and  F.  H.^  Short,  for  the  respondent. 

Vanclief,  C.  On  the  twentieth  day  of  April,  1888,  the  par- 
ties to  this  action  entered  into  a  written  agreement  whereby 
the  defendants  agreed  to  sell  and  the  plaintiff  to  purchase 
three  lots  of  land  in  the  town  of  Fresno  at  the  price  of  twelve 
thousand  five  hundred  dollars,  to  be  paid  as  follows:  One 
thousand  dollars  upon  the  execution  of  the  agreement, 
seven  thousand  five  hundred  dollars  within  sixty  days  from 
the  date  of  the  agreement,  and  to  assume  and  pay  a  mortgage 
of  four  thousand  dollars  to  Robert  B.  Thompson,  and  also  to 
pay  the  interest  on  the  mortgage  and  all  taxes  thereafter  to 
become  due  on  the  land.  The  agreement  also  contains  the 
following  provision:  — 

"In  the 'event  of  the  failure  to  comply  with  the  terms 
hereof  by  the  said  party  of  the  second  part,  the  parties  of  the 
first  part  shall  be  released  from  all  obligation  in  law  or  equity 
to  convey  said  property,  and  said  party  of  the  second  part 
shall  forfeit  all  right  thereto,  and  all  money  paid  thereon  shall 
be  as  liquidated  damages  for  the  non-fulfillment  hereof  by  the 
party  of  the  second  part.  And  the  said  parties  of  the  first 
part,  on  receiving  such  payments  at  the  time  and  in  the  man- 
ner above  mentioned,  agree  to  execute  and  deliver  to  the  said 
party  of  the  second  part,  or  to  his  assigns,  a  good  and  suffi- 
cient deed  conveying  the  said  land  free  and  clear  of  all  encum- 
brances made,  done,  or  suffered  by  the  said  parties  of  the  first 
part,  except  as  above  specified. 

"  And  it  is  understood  that  the  stipulations  aforesaid  are  to 
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apply  to  and  to  bind  the  heirs,  executors,  and  administrators 
and  assigns  of  the  respective  parties,  and  that  time  is  of  the 
essence  of  this  contract." 

The  plaintiff  paid  one  thousand  dollars  upon  the  execution 
of  the  agreement,  but  failed  to  pay  the  seven  thousand  five 
hundred  dollars  when  the  same  became  due,  and  never  offered 
to  pay  the  same  or  any  part  thereof  until  the  twenty-fourth 
day  of  April,  1889  (about  ten  months  after  maturity),  when 
he  tendered  full  payment,  and  demanded  a  deed  for  the  land. 
The  defendants  then  refused  to  accept  payment  or  to  execute 
a  deed,  and  also  refused  to  refund  to  plaintiff  the  one  thousand 
dollars  paid  by  him  upon  the  execution  of  the  agreement,  and 
elected  to  rescind  the  agreement.  Thereupon  the  plaintiff 
commenced  this  action  to  recover  the  one  thousand  dollars 
paid  by  him  upon  the  execution  of  the  agreement,  formally 
alleging  in  his  complaint  the  facts  above  stated. 

The  defendants  filed  an  amended  answer,  in  which  they 
expressly  admit  the  execution  of  the  contract  and  the  pay- 
ment of  one  thousand  dollars  as  alleged  in  the  complaint,  but 
allege  that  they  have  performed  their  part  of  the  contract,  and 
that  plaintiff  failed  and  refused  to  pay  the  seven  thousand 
five  hundred  dollars,  or  any  part  thereof,  when  the  same  became 
due,  and  that  he  abandoned  the  contract.  They  admit,  how- 
ever, that  plaintiff  made  the  tender  of  payment  and  demand 
for  a  deed  on  April  24,  1889,  as  alleged  in  the  complaint. 
They  further  "  allege  that  on  the  failure  of  plaintiff  to  per- 
form his  said  covenants,  they  treated  the  one  thousand  dollars 
heretofore  paid  as  forfeited,  and  said  contract  as  abandoned 
by  the  plaintiff,  and  annulled,  and  that  they  converted  the 
said  one  thousand  dollars  to  their  own  use." 

They  further  allege  that  "  the  said  property  had  greatly 
increased  in  value  between  June  20,  1888,  and  April  24,  1889; 
that  said  increase  was  of  the  value  of  two  thousand  dol- 
lars." 

They  "  deny  that  they  are  indebted  to  plaintiff  in  any 
sum,  or  that  plaintiff  has  sustained  any  damage  by  reason 
of  any  act  of  defendants,  or  either  of  them." 

To  this  answer  the  defendants  added  a  cross-complaint,  in 
which  they  set  out  the  agreement;  allege  the  payment  of  the 
one  thousand  dollars,  the  performance  thereof  on  their  part, 
the  failure  and  refusal  of  the  plaintiff  to  perform  on  his  part, 
except  as  to  the  payment  of  the  one  thousand  dollars;  "  that 
defendants    are   the   owners  and    in   possession  of  the  land 
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described  in  said  contract;  that  said  contract  is  a  cloud 
upon  defendants'  title  to  said  land  ";  and  praying  that  the 
contract  be  declared  void  and  of  no  effect,  and  that  it  be  can- 
celed, and  for  such  further  relief  as  they  may  be  entitled  to. 

Upon  due  notice,  plaintiflfs  counsel  moved  for  judgment  on 
the  pleadings.  At  the  time  appointed,  counsel  for  the  respect- 
ive parties  appeared,  and  plaintiff's  counsel  argued  the  mo- 
tion, and  it  was  submitted  on  briefs  to  be  thereafter  filed,  but 
defendants'  counsel  failed  to  file  any  brief. 

Some  time  after  the  expiration  of  the  time  agreed  upon 
and  allowed  for  filing  briefs,  to  wit,  on  October  12,  1889,  the 
court  rendered  judgment  for  the  plaintiff  for  one  thousand 
dollars,  and  interest  thereon  from  April  24,  1889,  and  costs. 

Thereafter,  upon  due  notice,  defendants'  counsel  moved  the 
court  to  set  aside  the  judgment,  on  the  grounds,  —  1.  That 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  2.  That  no  written  findings  of  facts  were  filed 
or  made;  3.  That  material  allegations  of  the  complaint  were 
denied;  4.  That  no  answer  was  made  to  the  cross-complaint; 
5.  That  the  answer  stated  new  matter  constituting  a  defense 
to  the  action. 

At  the  same  time,  defendants'  counsel  made  another  motion 
to  vacate  the  judgment,  on  the  ground  "that  said  judgment 
was  made  and  entered  against  defendants  through  their  mis- 
take, inadvertence,  and  excusable  neglect." 

This  motion  was  made  on  affidavits,  in  connection  with 
which  they  profiered  a  draught  of  a  second  amended  answer 
which  they  proposed  to  file  in  case  the  judgment  should  be 
set  aside. 

The  following  are  the  affidavits  upon  which  the  motion  was 
made:  — 

"  R.  B.  Terry,  being  first  duly  sworn,  deposes  and  says  that 
he  is  now,  and  at  all  times  since  the  defendants  have  ap- 
peared in  this  action,  their  attorney  in  said  matter;  that  when 
the  motion  heretofore  made  by  plaintiff  for  judgment  upon 
the  pleadings  herein  was  ordered  submitted  by  the  court  upon 
briefs  thereafter  to  be  filed  by  counsel  for  plaintiff,  and  briefs 
of  defendants  in  reply  thereto,  affiant,  upon  receiving  the 
briefs  of  counsel  for  plaintiff,  was  unable  to  find  in  the  city  of 
Fresno  the  authorities  upon  which  his  answer  to  said  brief 
would  be  made,  and  that  upon  an  examination  of  said  au- 
thorities at  hand,  affiant  determined  that  in  order  that  the 
case  should    be  fully  determined  upon  its  merits,  that   he 
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would  ask  leave  of  the  court  to  file  a  second  amended  answer; 
that  so  intending,  he  did  not  answer  such  brief. 

"  R.  B.  Terry." 

"A.  J.  Pedlar, being  first  duly  sworn, deposes  and  says  that 
he  is  one  of  the  defendants  in  the  above-entitled  action;  that 
the  judgment  herein  entered  on  the  twelfth  day  of  October, 
1889,  was  entered  through  mistake,  inadvertence,  surprise, 
and  excusable  neglect,  and  was  shown  in  the  affidavit  of  R.  B. 
Terry,  filed  herewith. 

"  Affiant  further  says  that  he  has  fully  and  fairly  stated 
the  case  in  this  action  to  his  said  counsel,  R.  B.  Terry,  who 
resides  in  the  county  of  Fresno,  state  of  California,  and  after 
such  statement,  is  advised  by  said  R.  B.  Terry  that  he  has  a 
good  and  substantial  defense  on  the  merits  of  the  action,  and 
thoroughly  believes  the  same  to  be  true.         A.  J.  Pedlar." 

The  proffered  amended  answer  contained  two  averments  in 
addition  to  the  first  amended  answer,  to  the  effect,  —  1.  That 
defendants  had  tendered  to  plaintiff  a  sufficient  deed  for  the 
lots  on  the  twentieth  day  of  June,  1888,  and  at  the  same  time 
demanded  payment  of  the  sum  of  $7,500,  which,  by  the  terms 
of  the  agreement,  the  plaintiff  was  to  pay  "on  or  before  sixty 
days  from  the  date"  of  the  agreement;  but  that  plaintiff  then 
refused  to  pay  said  sum,  or  any  part  thereof,  and  thereby 
released  the  defendants  from  all  obligations  under  said  agree- 
ment, and  thereby  also  released  all  claim  to  the  $1,000  there- 
tofore paid  by  him;  and  2.  That  between  April  20,  1888,  and 
April  24,  1889,  certain  taxes  and  assessments  amounting  to 
$114.65  were  levied  upon  said  lots,  and  became  due  and  pay- 
able, and  that  plaintiff  never  paid  nor  tendered  them,  or  any 
part  thereof,  and  that  defendants  were  compelled  to  pay  a 
street  assessment  of  forty-five  dollars. 

The  proffered  answer  also  contained  the  following,  which 
was  not  in  the  first  amended  answer:  "Defendants  deny  that 
they,  or  either  of  them,  elected  to  rescind  said  contract  of  sale 
in  complaint  mentioned,  or  that  they  did  rescind  the  same, 
but,  on  the  contrary,  allege  that  plaintiff  rescinded  said  con- 
tract and  every  portion  thereof  long  prior  to  the  twenty-fourth 
day  of  April,  1889." 

The  court  denied  the  motion  to  set  aside  the  judgment;  and 
the  defendants  appeal  from  the  judgment,  and  also  from  the 
order  denying  their  motion,  upon  the  judgment  roll  containing 
their  bill  of  exceptions. 
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1.  I  think  there  was  no  error  in  rendering  judgment  on  the 
pleadings.  It  clearly  appears  that  the  contract  was  rescinded 
long  before  the  commencement  of  the  action,  and  that  it  waa 
80  considered  by  both  parties.  Time  was  of  the  essence  of  the 
contract.  Plaintiff  failed  to  pay  the  seven  thousand  five  hun- 
dred dollars  on  or  before  June  20,  1888,  according  to  the  agree- 
ment, and  did  not  tender  payment  thereof  until  April  24, 1889, 
when  the  defendants  refused  to  accept  it  and  execute  a  deed, 
on  the  ground  that  plaintiflf  had  abandoned  and  annulled  the 
contract  by  failing  to  tender  payment  within  the  stipulated 
time,  —  sixty  days.  They  say  in  their  answer  that,  upon  the 
failure  of  plaintiflf  to  pay  according  to  the  terms  of  the  contract, 
they  treated  the  contract  as  abandoned  and  annulled  by  plain- 
tiff, and  the  one  thousand  dollars  paid  as  forfeited,  and  they 
do  not  deny  the  averment  in  the  complaint  that  they  "elected 
to  rescind  said  contract  of  sale." 

From  the  time  defendants  refused  to  accept  payment  and 
execute  a  deed  (April  24,  1889),  the  plaintiflf  has  considered 
the  contract  rescinded,  and  bases  this  action  partly  upon  that 
ground, -his  complaint  stating  facts  from  which  a  rescission  is  a 
necessary  inference.  Under  these  circumstances,  the  plaintiflf 
was  entitled  to  recover  the  one  thousand  dollars  paid  by  him, 
less  such  actual  damages  as  may  have  been  sustained  by  the 
defendants  by  plaintiflf 's  breach  of  the  contract:  Grey  v.  Tubbs, 
43  Cal.  364;  Cleary  v.  Folger,  84  Cal.  316;  18  Am.  St.  Rep. 
187;  but  such  damages  cannot  be  recouped  in  this  action,  for 
the  reason  that  none  such  has  been  pleaded:  Grey  v.  Tubbs,  43 
Cal.  364;  Cleary  v.  Folger,  84  Cal.  316;  18  Am.  St.  Rep.  187. 

Counsel  for  appellants  contend,  however,  that  his  clients  are 
entitled,  under  the  express  stipulation  of  the  contract,  to  re- 
tain the  one  thousand  dollars  paid  as  liquidated  damages; 
whereas  respondent's  counsel  claim  that  the  stipulation  as  to 
liquidated  damages  is  void.  This  is  the  principal  issue  pre- 
Bented  for  decision.  I  think  the  stipulation  is  void,  under  the 
following  sections  of. the  Civil  Code:  — 

"  Sec.  1670.  Every  contract  by  which  the  amount  of  dam- 
age to  be  paid,  or  other  compensation  to  be  made,  for  a  breach 
of  an  obligation,  is  determined  in  anticipation  thereof,  is  to 
that  extent  void,  except  as  expressly  provided  in  the  next 
section. 

"  Sec.  1671.  The  parties  to  a  contract  may  agree  therein 
upon  an  amount  which  shall  be  presumed  to  be  the  amount 
of  damage  sustained   by  a  breach  thereof,  when,  from  the 
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nature  of  the  case,  it  would  be  impracticable  or  extremely 
difficult  to  fix  the  actual  damage." 

It  appears,  from  the  nature  of  the  contract  under  consider- 
ation, that  it  would  not  be  impracticable  or  at  all  difficult  to 
fix  the  actual  damage  in  this  case,  since  section  3307  of  the 
Civil  Code  provides  a  rule  by  which  the  damage,  in  all  cases 
of  this  kind,  may  be  measured  and  definitely  fixed,  as  follows: 
"  The  detriment  caused  by  the  breach  of  an  agreement  to  pur- 
chase an  estate  in  real  property  is  deemed  to  be  the  excess,  if 
any,  of  the  amount  which  would  have  been  due  to  the  seller, 
under  the  contract,  over  the  value  of  the  property  to  him." 
That  is,  the  excess  of  the  agreed  price  over  the  value  of  the 
property  to  the  party  who  agreed  to  sell. 

In  Field  on  Damages,  sec.  508,  the  rule  is  stated  as  follows: 
"  The  general  rule  of  damages  on  failure  of  the  vendee  to  take 
the  property  pui  chased,  and  pay  for  the  same,  would  be  the 
actual  loss  sustained  by  the  vendor  thereby;  which  would 
ordinarily  be  the  difference  between  the  actual  contract  price 
and  the  actual  value  of  the  land  at  the  time  of  the  breach,- if 
the  property  shall  have  declined  in  value."  See  also  Eva  v. 
McMahon,  77  Cal.  467. 

The  defendants  not  only  failed  to  plead  any  damages  to 
them,  but  alleged  in  their  answer  an  increase  of  two  thousand 
dollars  in  the  value  of  the  property  between  the  default  of  the 
plaintiff  and  their  refusal  to  accept  payment  and  execute  a 
deed;  and  as  it  does  not  appear  that  plaintiff  ever  had  posses- 
sion of  the  property,  but  does  appear  that  defendants  were  in 
possession  at  the  time  they  answered,  they  can  claim  nothing 
for  use  and  occupation. 

No  material  averment  of  the  complaint  was  denied.  The 
denial  of  indebtedness  was  but  a  conclusion  of  law  inconsis- 
ent  with  the  admitted  facts. 

The  defendants  were  not  entitled  to  any  affirmative  relief 
upon  their  cross-complaint  which  they  have  not  obtained  by 
the  judgment  on  the  pleadings.  Both  the  complaint  and  an- 
swer admitted  that  the  agreement  had  been  rescinded  and 
annulled  by  the  parties;  and  as  the  judgment  on  the  plead- 
ings partly  rests  upon  that  fact,  it  is  conclusive  evidence  of 
the  fact. 

The  agreement  was  not  recorded,  and  not  being  acknowl- 
edged, was  not  entitled  to  record.  Besides,  the  cross-com- 
plaint does  not  offer  to  refui  d  the  money,  or  any  part  thereof. 
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admitted  to  have  been  received  by  the  defendants  under  the 
contract:  Bohall  v.  Diller,  41  Cal.  533. 

It  is  urged  that  the  complaint  fails  to  state  a  cause  of  ac- 
tion, in  that  no  demand  is  alleged.  The  action  is  to  recover 
money  had  and  received  by  defendants  to  the  use  of  the  plain- 
tiff, and  it  is  alleged  the  defendants  "  refused  and  still  refuse 
to  pay  to  plaintiff  said  sum  of  one  thousand  dollars,  or  any 
part  thereof."  The  answer  admits  the  receipt  of  the  money, 
and  alleges  that  defendants  "  converted  the  said  one  thousand 
dollars  to  their  own  use." 

From  the  time  the  defendants  elected  to  rescind  the  con- 
tract, or  to  consider  and  treat  it  as  rescinded,  it  was  their 
duty  to  refund  the  money  they  had  received  under  the  con- 
tract, and  no  demand  before  suit  was  necessary:  Quimby  v. 
Lyon,  63  Cal.  394. 

2.  It  does  not  appear  that  there  was  any  error  or  abuse  of 
the  discretion  of  the  court  in  overruling  the  defendants'  mo- 
tion to  set  aside  the  judgment,  and  counsel  for  appellants  has 
not  urged  this  point  here.  The  averment  in  the  proffered 
answer  that  defendants  tendered  to  plaintiff  a  deed  on  the 
twentieth  day  of  June,  1888,  and  demanded  payment,  etc., 
only  shows  that  plaintiff  was  first  in  default.  It  does  not 
change  or  dispute  the  fact  that  both  parties  considered  and 
treated  the  contract  as  rescinded,  as  above  stated,  and  had  it 
been  inserted  in  the  answer  on  which  the  judgment  was  ren- 
dered, the  plaintiflF  would  still  have  been  entitled  to  judgment 
on  the  pleadings. 

I  think  the  judgment  and  order  should  be  affirmed. 

FooTE,  C,  and  Belcher,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 

Vendor  and  Vendeb  —  Contracts  of  Sale,  Forfeitctres  for  Breach  of. 
—  The  general  rule  seems  to  be,  that  where  parties  make  time  for  payment 
of  purchase-money  of  the  essence  of  the  contract,  a  court  of  equity  cannot 
relieve  a  vendee  who  has  made  default:  Note  to  Smith  v.  Mariner,  68  Am. 
Dec.  87.     Compare  San/ord  v.  Weeks,  38  Kan.  319;  5  Am.  St.  Rep.  748. 

A  vendee  may  recover  the  purchase-money  by  him  paid,  where,  through 
no  fault  of  his,  the  vendor  refuses  to  convey;  Pressnell  v.  Lvndin,  44  Minn. 
651;  but  he  cannot  recover  such  money  when  he  himself  refuses  to  receive  a 
deed  without  good  cause:  Frederick  v.  Birkett,  37  Kan.  536.  A  vendor  of 
land,  who  has  necessarily  been  put  to  expense  in  performing  his  part  of  tha 
contract  of  sale,  may  recover  damages  on  account  thereof  from  the  vendee. 
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who  wrongfully  refuses  to  perform  the  contract  on  his  part:  Kelley  v.   West, 
36  Minn.  520. 

Recovery  of  Purchase-money  —  Demand. — When  the  vendee  ia  enti- 
tled to  recover  the  purchase- money  already  paid,  upon  the  rescission  of  a  con- 
tract of  sale,  no  demand  ia  necessary  before  bringing  a  suit  to  recover  tha 
aame:  Cliatfield  v.  Williama,  82  CaL  519;  Jensen  v.  Weide,  42  Minn.  59. 
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[87  California,  483.] 

Innkeeper  is  not  Liable  for  Loss  of  Boarder's  Baooaob  and  other 
valuables  by  fire,  not  shown  to  have  been  caused  by  the  negligence  of  tha 
innkeeper  or  his  servants. 

Inns,  Boarders  at,  Who  are.  —  One  who  goes  to  an  inn  kept  as  a  pleas- 
ure resort,  with  his  wife,  with  the  determination  to  remain  a  long  time, 
if  her  health  should  be  benefited  by  her  residence  there,  and  arranges 
for  termsof  entertainment  by  the  month  at  rates  less  than  those  charged 
transient  customers,  and  who  has  no  other  place  of  residence,  must  be 
regarded  as  a  boarder,  and  not  as  a  guest,  for  the  safety  of  whose  bag- 
gage and  other  valuables  the  innkeeper  is  liable  as  an  insurer  against  loss 
by  accidental  fire. 

Scarborough  and  Waterman,  and  Chapman  and  Hendricks, 
for  the  appellant. 

Lee,  Gardner,  and  Scott,  and  A.  B.  Hotchkiss,  for  the  re- 
spondent. 

FooTE,  C.  The  respondent  contends  that  the  statement 
upon  motion  for  a  new  trial  which  appears  in  the  transcript 
cannot  be  looked  into,  for  the  reason  that  it  is  not  identified 
as  having  been  used  upon  the  hearing  of  the  motion. 

There  is  but  one  notice  of  appeal,  and  that  is,  both  as  to 
the  judgment  and  the  order  denying  a  new  trial.  The  stipu- 
lation at  the  end  of  the  transcript  is  to  this  effect:  "  It  is 
hereby  agreed  that  the  foregoing  transcript  contains  a  full, 
true,  and  correct  copy  of  ail  papers  necessary  and  proper  to 
be  used  on  this  appeal;  that  the  appeal  herein  was  duly  per- 
fected, and  the  requisite  deposit  in  lieu  of  an  undertaking 
was  given  within  the  time  prescribed  by  law;  that  the  fore- 
going is  a  full,  true,  and  correct  transcript  of  the  record  on 
appeal,  and  that  the  appeal  herein  may  be  heard  thereon." 

If  the  word  "  appeal,"  as  used  in  the  stipulation,  was  in- 
tended to  apply  to  both  the  order  denying  a  new  trial,  and 
the  judgment,  then  it  covers  the  statement  of  the  case  which 
appears  in  the  transcript,  which  is  in  due  form,  and  appears 
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to  have  been  settled  by  the  judge,  and  filed  on  February  3, 
1890.  The  order  denying  a  new  trial  was  made  on  the  17th 
of  February,  1890. 

It  is  plain  that  the  appeal  was  taken  from  both  order  and 
judgment,  and  the  stipulation  evidently  refers  to  them  both, 
where  the  word  "appeal"  is  used.  Since  the  stipulation 
states  that  the  "  appeal  herein  may  be  heard  "  upon  the  rec- 
ord on  appeal  in  the  transcript,  it  is  proper  that  the  statement 
here,  under  all  the  facti  appearing  in  the  record,  should  be 
held  as  being  one  that  can  be  looked  into  on  the  appeal  from 
the  order  denying  a  new  trial. 

The  main  argument  for  the  reversal  of  the  judgment  and 
order  by  the  appellant  seems  to  be  that  the  evidence  is  insuf- 
ficient to  show  that  the  plaintiff  was  a  boarder,  and  not  a 
guest,  of  the  innkeeper  who  was  sued,  and  the  former  con- 
tends that  if  a  guest  he  is  entitled  to  recover,  but  not  as  a 
boarder. 

The  case,  as  stated  in  the  complaint,  is  that  of  an  individ- 
ual who  goes  to  an  inn  as  a  guest  or  transient  traveler,  and 
while  h?  is  there  the  inn  burns  down,  and  he  loses  his  baggage, 
containing  wearing  apparel,  jewels,  and  other  personal  valu- 
ables, occasioned  by  the  negligence  of  the  defendant  and  his 
servants,  and  seeks  to  make  the  innkeeper  responsible  for  the 
loss.  The  fire  appears  to  have  been  purely  accidental,  and 
there  is  nothing  to  show  that  the  goods  lost  were  not  under  the 
control  of  the  owner,  kept  in  his  rooms,  or  that  they  were  ever 
in  the  manual  possession  of  the  innkeeper. 
.  Nor  is  it  proved  or  found  that  the  fire  or  loss  occurred  by 
any  negligence  of  the  defendant,  its  servants  or  agents.  But 
the  plaintiff  contends  that  an  innkeeper  is  an  insurer  of  the 
goods  of  his  guests  placed  in  the  inn,  even  as  against  loss  by 
fire,  as  well  as  robbery  and  theft,  and  that  if  they  are  lost 
or  injured  while  there,  by  any  of  these  agencies,  that  the  inn- 
keeper must  make  good  the  loss. 

It  does  not  seem  that  any  case,  as  to  such  a  loss  by  fire, 
has  been  adjudicated  by  the  appellate  court  of  this  state.  But 
in  Mateer  v.  Brown,  1  Cal.  221,  52  Am.  Dec.  303,  and  in  Pin- 
Jcerton  v.  Woodward,  33  Cal.  600, 91  Am.  Dec.  657,  cases  where 
the  loss  to  the  guest  seems  to  have  been  occasioned  by  robbery, 
it  was  held  that  the  innkeeper  was  an  insurer  of  the  property 
committed  to  his  care,  against  everything  but  the  act  of  God 
or  the  public  enemy,  or  the  neglect  or  fraud  of  the  owner  of 
the  property. 
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Conceding,  therefore,  without  deciding,  that  the  view  urged 
by  the  appellant  is  the  law  of  this  state  upon  the  matter  in 
hand,  the  real  question  for  determination  here  is,  whether  the 
evidence  shows  the  plaintiff  to  have  been  a  guest  or  a  boarder. 
Each  case,  as  to  this  point,  turns  upon  its  special  state  of 
facts.  There  is  no  doubt  in  our  minds,  upon  the  facts  here, 
that  the  plaintiff  and  his  family  were  boarders  whose  time  of 
remaining  at  their  place  of  sojourn  depended  upon  their  own 
volition.  They  went  to  the  inn  to  ascertain  if  it  was  a  place 
where  the  health  of  the  wife  of  the  plaintiff  would  be  bene- 
fited, with  the  determination  to  remain  there  indefinitely, 
perhaps  for  a  very  long  time,  if  such  should  be  the  case.  But 
with  a  view,  if  her  health  did  not  improve,  to  leave  at  any 
time.  It  was  also  shown  that  the  plaintiff,  before  going  there 
with  his  family,  had  made  an  arrangement  for  terms  of  en- 
tertainment at  a  great  deal  less  than  those  for  a  transient 
traveler,  and  by  the  month,  and  they  went  prepared  to  stay, 
if  they  desired,  for  a  considerable  time,  and  to  enjoy  all  the 
gayeties  that  might  take  place.  They  had  no  other  place  of 
residence,  and  for  the  time  being  this  inn  was  to  be  such,  sub- 
ject, as  to  time  of  stay,  to  their  volition,  but  at  reduced  rates 
of  board  by  the  month. 

It  was  evidently  the  hope  and  the  expectation  of  the  plain* 
tiff  and  wife  that  her  health  would  be  benefited  at  this  inn, 
which  was  a  pleasure  resort,  its  principal  business  season  be- 
ing that  of  the  summer.  And  it  is  fair  to  presume  that  they 
thought  it  would  benefit  her,  and  went  prepared  to  stay  as 
permanent  boarders,  rather  than  transient  travelers.  These 
facts  were  known  to  the  defendant,  and  with  this  idea  in  the 
minds  of  both  the  contracting  parties,  together  with  the  fact 
that  the  plaintiff  had  just  been  boarding  at  another  inn,  at 
another  place,  and  had  left  there  some  of  his  goods,  such  as 
he  did  not  expect  to  need  at  the  defendant's  inn,  and  had 
no  fixed  home,  and  that  he  got  reduced  terms  of  board,  and 
did  not  place  his  valuables  in  the  care  of  the  innkeeper,  are 
very  persuasive  that  it  was  the  intention  of  all  the  parties 
that  he  should  be  a  boarder,  and  not  a  mere  transient  traveler 
or  guest,  and,  for  the  time  being,  a  resident  of  the  place  where 
he  was  intending  to  board.  Under  these  facts,  and  others  ap- 
pearing in  the  record,  we  cannot  say  that  the  findings  of  the 
covirt  below  are  not  sufficiently  supported  by  the  evidence. 

We  therefore  advise  that  the  judgment  and  order  be  af- 
firmed. 
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Belcher,  C,  and  Hayne,  C,  concurred. 

The  Court.    For  the  reasons  given  in  the  foregoing  opinion^ 
the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 


Innkeeper's  Liability  for  Guest's  Baooagb  and  Valuables:  See 
Wear  v.  Oleason,  52  Ark.  364;  20  Am.  St.  Rep.  186,  and  note;  Coakei-y  v. 
Nagk,  83  Ga.  69C;  20  Am.  St  Rep.  333,  and  note;  Shultz  v.  Wall,  134  Pa. 
St.  262;  19  Am.  St.  Rep.  686,  and  note;  extended  note  to  Clute  v.  Wigrjins, 
7  Am.  Dec.  449-458. 

Innkeepers.  —  Aa  to  who  are  gnesta,  and  when  they  cease  to  be  such,  sec 
note  to  McDaniels  v.  Robinson,  62  Am.  Deo.  586-592;  note  to  Hancock  v. 
Rand,  46  Am.  Rep.  119-121. 
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Deed  Made  by  ▲  Minor  in  Execution  of  a  Trust  cannot  be  disaflSrmed 
by  him. 

Trust — Fraud.  — If  a  Son  Induces  his  Mother  to  Convkt  Property 
TO  Him  by  Promising  that  he  will  hold  it  for  the  benefit  of,  and  will 
convey  it  to,  another  of  her  sons,  but  intending  all  the  time  to  claim  the 
whole  of  it  for  himself,  equity  will  declare  him  to  be  a  mere  trustee  of 
the  legal  title  for  the  benefit  of  his  brother  to  whom  he  promised  to  con- 
vey it. 

Pleading  —  Evidence.  —  Duress  in  the  execution  of  a  conveyance  should 
not  be  permitted  to  be  proved,  anless  specially  pleaded. 

Qage  and  Roberts,  and  Brousseau,  Hatch,  and  Thomas,  for 
the  appellant. 

Shinn  and  Ling,  and  Anderson^  Fitzgerald,  and  Anderson, 
for  the  respondent. 

V.ANCLIEP,  C.  The  issues  in  these  two  actions  were  the 
Bame,  and  the  actions  were  consolidated  and  tried  together 
by  the  lower  court  on  the  same  evidence.  The  court  found 
for  respondent  on  all  the  issues,  and  rendered  judgment  ac- 
cordingly. The  appeals  are  from  the  final  judgment,  and 
from  an  order  denying  motion  for  new  trial. 

It  appears  by  the  pleadings  that  the  parties  are  brothers, 
and  that  on  November  17,  1886,  their  mother  conveyed  to  the 
respondent,  William,  by  deed  absolute  on  its  face,  expressing 
a  nominal  consideration  of  one  dollar,  an  undivided  fourth 
part  of  certain  real  property  situate  in  the  city  and  county  of 
Los  Angeles;  that  appellant,  John,  claimed  that  this  convey- 
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was  in  trust  for  him,  and  demanded  of  William  a  conveyance 
of  the  legal  title;  that  on  February  10,  1887,  William,  who 
was  then  a  minor  over  the  age  of  eighteen  years,  conveyed  to 
John  by  a  bargain  and  sale  deed,  expressing  a  nominal  con- 
sideration of  one  dollar,  the  same  undivided  fourth  of  the 
property;  that  this  conveyance  was  claimed  by  appellant, 
John,  to  have  been  made  in  execution  of  the  alleged  trust. 
The  respondent  denies  the  trust,  and  seeks  to  avoid  his  deed 
of  February  10th  to  John,  on  the  ground  that  at  the  time  of 
its  execution  he  was  a  minor  of  the  age  of  only  eighteen 
years. 

If  the  respondent  took  and  held  the  legal  title  in  trust  for 
appellant,  he  cannot  disaffirm  or  avoid  his  deed  in  execution 
of  that  trust  on  the  ground  of  his  minority,  since  the  execu- 
tion of  the  trust  was  a  duty  which  a  court  of  equity  would 
have  compelled  him  to  perform  notwithstanding  his  infancy: 
Elliott  v.  Horriy  10  Ala.  348;  44  Am.  Dec.  488,  and  cases  there 
cited;  Starr  v.  Wright,  20  Ohio  St.  97;  Prouty  v.  lidgar,  6 
Iowa,  353;  Schouler  on  Domestic  Relations,  sec.  416.  There- 
fore the  respondent's  right  to  disaffirm  his  conveyance  of  Feb- 
ruary 10th  depends  upon  the  issue  as  to  whether  he  held  the 
legal  title  in  trust  for  the  latter.  Upon  this  issue  the  lower 
court  found  for  the  respondent,  and  the  appellant  contends 
that  this  finding  is  not  justified  by  the  evidence. 

There  is  nothing  in  the  deed  of  the  mother  to  respondent  to 
indicate  that  the  conveyance  was  in  trust;  nor  is  the  alleged 
trust  evidenced  by  any  written  instrument  subscribed  by  the 
respondent  or  his  agent.  If  the  trust  exists,  it  arises  from 
fraud,  and  is  therefore  a  constructive  trust,  not  within  the 
statute  of  frauds,  which  may  be  proved  by  parol;  and  this  is 
the  theory  on  which  the  case  was  tried. 

The  evidence  tended  to  prove  that  the  mother,  at  the  request 
of  respondent,  had  been  induced  to  convey  the  property  in 
question  to  her  four  children;  viz.,  respondent,  appellant,  and 
her  two  daughters,  —  one  undivided  fourth  to  each;  that  Wil- 
liam (respondent)  had  requested  her  to  convey  to  him  John's 
fourth  in  trust  for  the  latter,  on  account  of  John's  dissipated 
habits  at  that  time,  to  be  reconveyed  to  John  when  he  should 
become  temperate,  or  when  William  should  become  twenty-one 
years  of  age;  that  at  first  the  mother  consented  to  this,  and,  in 
the  absence  of  John,  William  presented  to  her  the  draught  of 
a  deed  to  this  effect,  and  requested  her  to  execute  it;  that  she 
refused  to  execute  the  deed  as  drawn,  conveying  John's  fourth 
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to  William  in  trust;  but  did  then  (November  8, 1886)  execute 
a  deed  to  William  and  her  two  daughters,  conveying  to  each 
one  undivided  fourth  of  the  property;  that  afterwards  (No- 
vember 17,  1886),  respondent  again  requested  his  mother  to' 
convey  to  him  the  other  fourth  in  trust  for  John,  which  she 
then  did  without  other  consideration  than  the  parol  under- 
standing with  respondent,  and  his  express  promise  to  her,  that 
he  would  reconvey  that  fourth  to  John  as  above  stated;  that 
at  the  time  of  making  this  promise  to  hold  in  trust  and  to 
reconvey  to  John,  respondent  did  not  intend  to  perform  his 
promise,  but  intended  to  claim  and  hold  that  fourth  absolutely 
for  himself,  as  he  does  in  these  actions;  that  upon  John's 
claiming  and  demanding  of  him  a  conveyance  of  that  fourth, 
he  executed  the  deed  of  February  10, 1887,  but  with  the  secret 
intention  of  thereafter  disaffirming  it  on  the  ground  of  his 
minority,  as  he  is  endeavoring  to  do  in  these  actions. 

These  facts,  if  proved,  constitute  such  fraud  as  would  justify 
a  court  of  equity  in  declaring  the  respondent  a  mere  trustee 
of  the  legal  title  for  the  benefit  of  the  appellant:  Brison  v. 
Brison,  76  Cal.  525;  7  Am.  St.  Rep.  189;  Adams  v.  Lambardf 
80  Cal.  426;  Sandfoss  v.  JoneSy  85  Cal.  481.  And  the  evidence, 
positive  and  circumstantial,  on  the  part  of  the  appellant, 
seems  prima  facie  sufficient  to  prove  them.  Indeed,  they 
seem  to  be  supported  by  a  decided  preponderance  of  evidence 
properly  admitted. 

But  it  was  claimed  by  the  respondent  on  the  trial,  without 
any  foundation  therefor  in  the  pleadings,  that  his  deed  to 
appellant  of  February  10,  1887,  was  executed  under  duress 
per  minaSy  which  his  testimony  on  the  trial  had  some  ten- 
dency to  prove.  This  testimony  of  the  respondent  as  to  threats 
by  John  was  objected  to  by  counsel  for  appellant,  on  the 
ground  that  it  was  irrelevant  to  any  issue  made  by  the  plead- 
ings. The  objection  was  overruled  by  the  court,  and  counsel 
for  appellant  excepted.  Thereupon  respondent  testified  as 
follows:  "  Well,  at  that  time  John  thought  he  had  a  quarter- 
interest  in  this  property,  and  he  used  to  ask  me  for  the  prop- 
erty all  the  time.  At  that  time  he  was  drinking  very  heavily, 
and  he  told  me  several  times  if  I  did  not  give  him  up  that 
property  he  would  do  me  up,  or  something  to  that  eflfect  I 
felt  the  influence  of  him,  and  I  talked  with  Judge  Ling  about 
it,  and  he  said  if  I  gave  him  a  deed  I  could  disaffirm  it  after 
a  while,  and  keep  him  quiet  for  the  present.  So  with  that  I 
made  a  deed  to  him  of  one  quarter-interest  in  the  property. 
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John  would  speak  to  me  about  the  matter  on  an  average  every 
other  day;  he  would  say  that  he  had  an  interest,  a  quarter- 
interest,  in  the  property,  and  that  he  wanted  it,  —  he  wanted 
a  deed  to  that  property." 

I  think  the  court  erred  in  overruling  the  objection  to  this 
testimony,  to  the  possible,  if  not  probable,  prejudice  of  the 
appellant.  The  conveyance  of  February  10,  1887,  under  the 
circumstances  of  John's  claim  and  demand,  tended  to  justify 
an  inference  that  the  respondent  then  recognized  the  trust 
and  his  obligation  to  convey  the  property  to  John,  which  cor- 
roborates and  strengthens  the  other  evidence  of  the  trust;  but 
if  the  conveyance  was  coerced  by  duress  of  any  kind,  no  such 
inference  could  be  drawn.  Why,  if  respondent  did  not  recog- 
nize the  trust,  did  he  execute  the  deed  of  February  10,  1887? 
This  question,  so  pertinent  under  the  circumstances,  is  an- 
swered by  evidence  of  duress.  But  since  the  execution  of  the 
deed  was  expressly  admitted  by  respondent's  pleadings,  and 
the  duress  sought  to  be  proved  was  affirmative  matter  in 
avoidance  of  the  deed,  it  should  have  been  specially  pleaded; 
else  no  evidence  to  prove  it  should  have  been  admitted  against 
the  objection  of  appellant:  McCreary  v.  Marston,  56  Cal.  403; 
McCreery  v.  Duane,  52  Cal.  262;  Miller  v.  Sharp,  48  Cal.  394 j 
McComb  v.  Reed,  28  Cal.  281;  87  Am.  Dec.  115. 

The  only  matter  pleaded  in  avoidance  of  the  deed  i&  the 
minority  of  the  respondent,  which,  we  have  seen,  is  not  avail- 
able if  the  respondent  held  the  property  in  trust  as  alleged, 
and  as  the  evidence  tends  to  prove. 

For  the  error  in  admitting  respondent's  testimony  as  to 
duress,  I  think  the  judgment  and  order  should  be  reversed, 
and  the  causes  remanded  for  a  new  triaL 

Belcher,  C,  concurred. 

Hayne,  C.  (concurring).  I  concur  in  the  foregoing  opinion, 
but  go  further.  I  think  it  would  make  no  difference  if  the 
duress  were  pleaded  in  the  fullest  manner.  The  deed  of  the 
respondent  can  no  more  be  avoided  on  the  ground  of  duress 
than  it  can  on  the  ground  of  minority.  A  court  of  equity  will 
not  lend  its  assistance  to  a  man  to  set  aside,  on  the  ground  of 
duress,  an  execution  of  a  valid  trust.  That  would  be  to  assist 
a  fraud. 

This  question  fairly  arises,  and  if  it  be  not  disposed  of  now, 
the  case  will  probably  come  back  again. 

The  CuuRT.     For  the  reasons  given  in  the  foregoing  opinion, 
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the  judgment  and  order  are  reversed,  and  the  causes  remanded 
for  a  new  trial. 

Hearing  in  Bank  denied. 

Infants,  Deeds  of.  —  A  deed  executed  by  a  minor,  whereby,  as  a  trustee, 
he  conveys  the  naked  legal  title,  cannot  be  disaffirmed  by  him:  Note  to  Oraig 
V.  VanBebber,  18  Am.  St.  Rep.  641,  642. 

Constructive  Trust  —  Fraud.  —  Persons  acquiring  title  by  fraud  are 
trastees  for  the  injured  party:  Lewis  v.  Lewis,  9  Mo.  182;  43  Am.  Deo.  640. 
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[87  California,  619.] 

Vendor's  Lien  is  not  the  Result  of  Any  Agreement  ob  Intention  oI 
the  vendor  and  vendee,  but  is  simply  an  equity  raised  by  the  courts  for 
the  benefit  of  the  former. 

Vendor's  Lien  is  Lost  by  Taking  a  Mortgage  to  secure  the  payment  of 
the  purchase  price,  in  the  absence  of  an  express  agreement  that  the  ven- 
dor shall  not  thereby  lose  his  right  to  resort  to  his  vendor's  lieu. 

Vendor's  Lien  is  not  Assignable. 

Vendor's  Lien  and  Mortgage  for  Purchase-money. — When  a  rendor 
parts  with  title,  and  takes  a  mortgage  to  secure  the  payment  of  the  pur- 
chase-money, in  which  is  inserted  a  statement  that  it  is  given  "in  part 
payment  of  the  purchase-money  of  the  within  secured  property,"  these 
words  do  not  preserve  the  pre-existing  vendor's  lien  nor  extend  the.  lien 
of  the  mortgage  by  relation  back  to  the  date  of  the  contract  of  sale. 

Mechanic's  Lien  in  this  State  Relates  to  the  Day  when  Materials 
WERE  Commenced  to  be  Furnished  by  the  lien-holder,  and  hence 
has  precedence  over  a  mortgage  executed  subsequently  to  that  time, 
though  given  to  secure  a  balance  due  on  the  property  for  the  purchase 
price  thereof. 

Mechanic's  Lien.  —  Under  the  code  of  California,  if  a  building  is  constructed 
on  lands  with  the  knowledge  of  a  person  having  or  claiming  any  interest 
therein,  such  interest  is  subject  to  such  lien,  unless  he  gives  notice  that 
he  will  not  be  responsible,  and  if  he  afterwards  makes  a  conveyance  of 
the  property,  taking  a  mortgage  to  secure  the  payment  of  part  of  the 
purchase  price,  his  mortgage  is  subordinate  to  the  mechanic's  lien. 

T.  J.  Carran  and  Walter  Bordwell,  for  the  appellant. 

Wells,  Guthriey  and  Zee,  C.  McFarland,  and  Albert  Crutcher,  for 
the  respondents. 

Harrison,  J.  This  is  an  action  for  the  foreclosure  of  a 
mortgage  made  by  the  defendants  Humeston  to  one  Robbins, 
and  by  him  assigned  to  the  plaintiff.  The  defendants,  other 
than  the  mortgagors,  are  claimants  of  mechanics'  liens  for 
labor  and  materials  furnished  in  the  construction  of  a  dwell- 
ing-house upon  the  premises  described  in  the  mortgage.   Judg- 
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ment  was  rendered  for  a  sale  of  the  premises,  and  directing  that 
out  of  the  proceeds  of  the  sale  the  claims  of  the  respondents 
(McCarthy,  Clark,  and  Humphreys)  should  have  priority  ia 
payment  over  the  mortgage  claim  of  the  plaintiff.  From  this 
judgment  the  plaintiff  has  appealed,  upon  the  ground  that  his 
claim  was  the  first  lien  upon  the  lands. 

The  case  is  here  upon  the  judgment  roll  alone,  and  presents 
the  following  facts:  September  24,  1888,  A,  S.  Robbins,  the 
plaintiff's  assignor,  being  in  possession  of  a  lot  of  land  in  Los 
Angeles  under  a  contract  of  purchase  from  one  Griffes,  who  was 
the  owner,  made  an  agreement  with  the  defendant  Cassie  M. 
Humeston  to  sell  her  the  same  for  the  sum  of  two  thousand 
two  hundred  dollars,  of  which  she  then  paid  two  hundred  dol- 
lars, and  took  possession  of  the  land.  This  agreement  was 
never  recorded.  In  the  latter  part  of  October  of  the  same 
year,  the  defendant  R.  C.  Humeston,  husband  of  said  Cassie, 
with  her  consent,  and  at  the  advice  of  Robbins,  began  the 
construction  of  a  dwelling-house  upon  the  lot,  which  was  com- 
pleted April  16,  1889.  No  written  contract  was  made  for  the 
construction  of  the  house,  and  its  value  or  cost  exceeded  one 
thousand  dollars. 

January  5, 1889,  GrifiFes  executed  to  Robbins  a  deed  of  the  lot, 
and  on  the  same  day  Robbins  conveyed  it  to  Mrs.  Humeston, 
and  at  the  same  time  Mrs.  Humeston  and  her  husband  gave 
him  their  four  promissory  notes  for  five  hundred  dollars  each, 
for  the  unpaid  amount  of  the  price  thereof,  and  executed  the 
mortgage  in  question  to  secure  their  payment.  Both  of  the 
deeds  were  recorded  on  the  day  of  their  date,  and  the  mort- 
gage two  days  thereafter. 

March  19,  1889,  the  plaintiflF  purchased  the  mortgage  and 
notes  from  Robbins,  who  on  that  day  "  assigned "  them  to 
him. 

Prior  to  the  date  of  this  mortgage,  viz.,  December  3,  1888, 
the  respondents  Clark  and  Humphreys  entered  into  a  verbal 
contract  with  R.  C.  Humeston  to  furnish  lumber  and  other 
materials  as  might  be  required  in  the  construction  of  the 
house,  and  between  that  day  and  April  10,  1889,  furnished 
materials  which  were  used  in  such  construction  to  the  value 
of  $2,017,  for  which  they  afterwards  filed  their  claim  of  lien. 
At  the  time  of  making  this  contract  they  knew  that  Mrs. 
Humeston  claimed  the  land  under  a  contract,  and  was  in- 
debted to  Robbins  for  the  purchase-money  to  the  extent  of  two 
thousand    dollars.      The   court  does   not  find  on  what  day 
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Clark  and  Humphreys  commenced  to  furnish  the  materials, 
other  than  that  it  was  '*  between  the  third  day  of  December, 
1888,  and  April  10,  1889";  but  it  is  conceded  in  the  brief  of 
counsel  for  appellant  that  they  commenced  to  furnish  them 
on  the  third  day  of  December,  1888. 

It  is  contended  by  the  appellant  that  by  virtue  of  the  con- 
tract of  sale  between  Robbins  and  Mrs.  Humeston,  there  was 
created  in  favor  of  Robbins  a  vendor's  lien  for  the  unpaid 
portion  of  the  purchase-money,  which  was  preserved  in  the 
mortgage  that  was  taken  at  the  time  Robbins  conveyed  the 
property  to  her,  and  that  the  right  to  enforce  this  lien  passed 
to  the  plaintiff  by  the  assignment  to  him  of  the  notes  and 
mortgage,  and  has  priority  over  the  liens  of  the  respondents. 

A  vendor's  lien  is  not  the  result  of  any  agreement  or  any 
intention  of  the  vendor  and  vendee,  but  is  a  simple  equity 
raised  by  courts  for  the  benefit  of  the  vendor  of  real  estate. 
It  is  a  privilege  purely  personal,  and  cannot  exist  in  favor  of 
any  but  the  vendor.  It  does  not  exist  in  his  favor  if  he  has 
other  security  for  the  land  which  he  has  conveyed.  It  is  not 
assignable,  even  by  express  contract,  nor  does  it  pass  to  the 
assignee  of  the  vendee's  obligation  for  the  purchase-money. 

It  has  been  uniformly  held  in  this  state  that  this  lien  is 
lost  by  any  act  on  the  part  of  the  vendor  manifesting  an 
intention  on  his  part  not  to  rely  upon  the  lien,  and  that,  al- 
though it  is  competent  for  him  to  take  security  for  the  pay- 
ment of  the  purchase  price  of  the  land,  and  by  an  express 
agreement  not  lose  his  right  to  resort  to  this  lien,  yet  his 
taking  such  security  is  prima  facie  a  waiver  of  the  lien,  and, 
in  the  absence  of  some  agreement  to  the  contrary,  the  vendee 
will  hold  the  land  discharged  from  such  lien.  In  Hunt  v. 
Waterman^  12  Cal.  301,  the  vendor  had  taken  a  mortgage  on 
the  property  sold  for  the  payment  of  the  entire  purchase- 
money,  but  by  reason  of  some  defect  the  mortgage  was 
unavailing  as  a  security.  He  then  brought  an  action  to  fore- 
close his  vendor's  lien.  The  court  says:  "The  question  in 
this  case  is  directly  presented  whether  in  this  state  a  vendor's 
lien  exists  when  a  mortgage  security  is  taken  for  the  pur- 
chase-money. Decisions  of  the  various  courts  have  been 
numerous  on  this  branch  of  jurisprudence,  and  are  not  har- 
monious. The  better  rule,  supported  by  the  weight  and 
number  of  authorities,  is  to  hold  the  silent  lien  of  the  vendor 
extinguished  whenever  the  vendor  manifests  an  intention  to 
abandon,  or  not  to  look  to  it;  and  it  is  held  that  he  does  thia 
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whenever  he  takes  other  and  independent  security  upon  the 
same  land,  or  a  portion  of  the  same  land,  or  on  other  land. 
When  he  looks  to  other  security,  he  loses  this  tacit  lien."  In 
Baum  V.  Grigsby,  21  Cal.  172,  81  Am.  Dec.  153,  Judge  Field, 
delivering  the  opinion  of  the  court,  says:  "When  any  other 
independent  security  is  taken,  —  as  a  mortgage  on  the  land 
or  upon  other  property,  or  the  personal  responsibility  of  a 
third  person,  —  the  lien  is  held  to  be  waived,  unless  there  is 
at  the  time  an  express  agreement  for  its  retention.  The  tak- 
ing of  a  distinct,  independent  security  is  presumptive  evidence 
of  the  waiver." 

It  is  also  the  established  rule  in  this  state  that  this  lien  is 
not  assignable,  and  that  the  assignee  of  the  right  to  recover 
the  money  for  which  the  land  was  sold  cannot  enforce  the 
lien:  Baum  v.  Grigsby,  21  Cal.  172;  81  Am.  Dec.  153;  Camden 
v.  Vail,  23  Cal.  633.  In  Baum  v.  Grigsby,  21  Cal.  172,  81 
Am.  Dec.  153,  the  court  says:  "The  cases  which  deny  that 
the  lien  passes  with  the  personal  security  of  the  vendee  do 
not  rest,  except  in  a  few  instances,  upon  the  want  of  a  special 
assignment  from  the  vendor,  but  upon  the  ground  that  the 
lien  is,  in  its  nature,  unassignable;  and  to  that  conclusion  we 
have  arrived The  assignee  of  a  note  given  for  the  pur- 
chase-money has  not  parted  with  the  property  which  he  seeks 
to  reach,  in  consideration  of  the  note  he  has  received.  He 
has  never  held  the  property,  and  has,  therefore,  no  special 
claims  upon  equity  to  subject  it  to  sale  for  his  benefit.  The 
particular  equity  of  the  vendor  in  this  respect  cannot,  in  the 
nature  of  things,  be  asserted  by  another." 

These  principles  were  afterward  formulated  in  the  Civil 
Code,  which  provides:  — 

"  Sec.  3046.  One  who  sells  real  property  has  a  vendor's 
lien  thereon,  independent  of  possession,  for  so  much  of  the 
price  as  remains  unpaid  and  unsecured  otherwise  than  by  the 
personal  obligation  of  the  buyer. 

"  Sec.  3047.  Where  a  buyer  of  real  property  gives  to  the 
seller  a  written  contract  for  payment  of  all  or  part  of  the 
price,  an  absolute  transfer  of  such  contract  by  the  seller 
waives  his  lien  to  the  extent  of  the  sum  payable  under  the 
contract." 

Properly  speaking,  a  vendor's  lien  does  not  exist  until  the 
vendor  has  parted  with  his  title.  So  long  as  he  retains  the 
title  he  cannot  be  said  to  have  any  implied  lien  upon  the  land. 
The  security  which  he  then  has  for  the  purcliase-money  ia 
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created  by  express  reservation,  and  cannot  be  impaired  by 
any  act  of  the  vendee.  This  is  an  express  lien,  existing  by 
virtue  of  a  contract  executed  between  the  parties,  and  is  ca- 
pable of  assignment  and  enforcement  by  his  assignee:  Taylor 
V.  McKinney,  20  Cal.  618.  Such  a  lion  is  open  and  manifest 
to  the  world,  and  is  entirely  different  from  the  secret,  invisible 
lien  which  the  law  implies  in  behalf  of  the  vendor  when  he 
parts  with  the  title,  and  which  is  known  only  to  the  parties  to 
the  transaction,  and  those  to  whom  they  may  communicate 
the  fact.  For  such  a  lien  equity  makes  no  special  provision, 
but  leaves  the  parties  to  rely  upon  the  contract  which  they 
have  executed  between  themselves. 

Whatever  was  the  nature  of  the  security  held  by  Robbins 
prior  to  January  5,  1889,  by  virtue  of  the  contract  of  sale 
between  him  and  Mrs.  Humeston,  whether  it  was  a  vendor's 
lien  or  a  lien  in  the  nature  of  a  mortgage,  or  whether,  inas- 
much as  he  did  not  himself  have  the  title  to  the  land,  it  was 
a  security  diflfering  from  either  of  these,  when  he  took  the 
promissory  notes  of  Mrs.  Humeston  and  her  husband,  secured 
by  their  mortgage  upon  the  land  which  he  then  conveyed  to 
her,  he  waived  whatever  lien  he  had  prior  to  that  date,  and 
thereafter  had  only  the  lien  that  existed  by  virtue  of  the  mort- 
gage. The  unpaid  price  of  the  land  did  not  thereafter  '*  re- 
main unsecured  otherwise  than  by  the  personal  obligation  of 
the  buyer."  In  addition  to  her  personal  obligation,  he  had  the 
personal  obligation  of  her  husband,  together  with  their  mort- 
gage on  the  land  to  secure  the  same.  By  these  acts  his 
vendor's  lien,  if  he  had  any,  was  extinguished,  and  his  prior 
security  was  merged  in  the  mortgage,  and  became  an  open, 
public,  and  express  lien.  Nor  did  the  insertion  in  the  mort- 
gage of  the  clause,  "  This  mortgage  is  given  in  part  payment 
of  the  purchase-money  of  the  within  described  property," 
have  the  efifect  to  extend  the  lien,  by  relation,  to  the  date  of 
the  contract  of  sale.  These  words  do  not  constitute  or  imply 
any  agreement  or  intention  for  the  preservation  of  a  prior 
lien.  The  fact  that  the  mortgage  which  the  vendor  takes  at 
the  time  of  the  conveyance  is  expressed  to  be  for  the  pur- 
chase-money of  the  land  is  none  the  less  a  waiver  of  his 
vendor's  lien. 

The  plaintiff  in  this  case  has,  however,  only  such  rights  of 
lien  upon  the  land  as  Robbins  could  transfer,  and  such  as  he 
did  transfer  on  the  19th  of  March,  1389,  by  his  assignment  of 
the  notes  and  mortgage.     He  does  not  in  his  complaint  allege 
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any  assignment  to  hira  of  any  other  lien  than  was  created  by 
the  mortgage,  —  his  allegation  being  that  "on  the  nineteenth 
day  of  March,  1889,  for  a  valuable  and  sufficient  consideration, 
Baid  plaintiff  purchased  said  mortgage  and  notes  from  said  A. 
S.  Robbins,  who  then  and  there  duly  assigned,  transferred,  set 
over,  and  delivered  the  same  to  the  plaintiff";  and  the  find- 
ing of  the  court  is  in  accordance  with  this  allegation.  We 
have  seen  above  that  as  the  assignee  of  Robbins  he  is  not  en- 
titled to  assert  any  vendor's  lien  in  his  own  behalf. 

Section  1186  of  the  Code  of  Civil  Procedure  declares  that 
"  the  liens  provided  for  in  this  chapter  are  preferred  to  any 
lien,  mortgage,  or  other  encumbrances  which  may  have  at- 
tached subsequent  to  the  time  when  ....  the  materials  were 
commenced  to  be  furnished." 

Inasmuch  as  the  only  lien  which  the  plaintiff  has  is  that 
of  his  mortgage,  which  did  not  attach  to  the  land  until  Janu- 
ary 5,  1889,  and  as  the  respondents  commenced  to  furnish 
the  materials  for  which  their  lien  was  allowed  prior  to  that 
date,  it  follows  that  their  lien  was  preferred  to  the  lien  of  the 
plaintiff. 

Nor  do  the  provisions  of  section  2898  of  the  Civil  Code  give 
to  the  plaintiff,  under  the  facts  of  this  case,  priority  for  the 
lien  of  his  mortgage  in  disregard  of  this  section.  Section  1192 
of  the  Code  of  Civil  Procedure  provides  that  "  every  build- 
ing ....  constructed  upon  any  lands  with  the  knowledge  of 
the  owner,  or  the  person  having  or  claiming  any  interest 
therein,  shall  be  held  to  have  been  constructed  at  the  instance 
of  such  owner  or  person  having  or  claiming  an  interest 
therein,  and  the  interest  owned  or  claimed  shall  be  subject  to 
any  lien  filed  in  accordance  with  the  provisions  of  this  chap- 
ter," unless  such  person  shall  give  notice  that  he  will  not  be 
responsible  for  the  same.  Not  only  did  Robbins  fail  to  give 
any  such  notice,  but  the  court  finds  that  he  "  consented  to  and 
advised  the  construction  of  said  dwelling-house."  Although 
he  was  not  the  "  owner  "  of  the  lands  until  January  5,  1889, 
yet  by  virtue  of  his  contract  with  Griffes,  he  was  until 
that  date,  and  for  several  months  prior  to  the  time  when  the 
respondents  began  to  furnish  materials,  a  "  person  having  or 
claiming  an  interest  therein,"  and  that  interest,  to  its  entire 
extent,  became  subject  to  their  lien. 

The  principle  upon  which  liens  are  allowed  in  favor  of  me- 
chanics and  material-men  is,  that  their  labor  and  materials 
have  given  value  to  the  buildings  upon  which  they  have  been 
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expended,  and  t!iat  it  is  inequitable  that  the  owner  of  the  land, 
who  has  contracted  with  them  for  such  improvement,  or  who 
has  stood  by  and  seen  the  improvement  in  progress  without 
making  any  objection,  should  have  the  benefit  of  their  expen- 
ditures without  making  compensation  therefor.  Even  in  the 
absence  of  the  foregoing  provisions  of  the  code,  it  would  be  in 
contravention  of  well-established  rules  if,  under  the  facts  of 
this  case,  the  lien  of  Robbins  should  have  priority  over  that 
of  the  respondents.  Having  advised  the  construction  of  the 
dwelling-house  upon  land  then  owned  by  him,  under  the  most 
elementary  principles  of  equity  he  would  not  be  permitted  to 
avail  himself  of  this  increased  value  for  the  purpose  of  en- 
hancing his  own  security  at  the  expense  of  those  who  had 
themselves  given  value  to  the  land. 

There  was  no  error  in  allowing  to  Clark  and  Humphreys  as 
a  portion  of  their  claim  the  sum  of  $190  for  certain  glass  used 
in  the  building.  The  court  found  that  Clark  and  Humphreys 
furnished  to  the  defendant  R.  C.  Humeston  materials  of  the 
value  of  $2,037.84,  to  be  used  in  the  construction  of  the  dwell- 
ing-house, and  that  "  of  and  included  in  said  amount  is  a 
claim  for  glass,  amounting  to  $190,  furnished  by  the  firm 
of  Schlesinger  and  Goldwater,"  and  that  Schlesinger  and 
Goldwater  refused  to  deliver  the  same  until  paid  for.  The 
court  does  not  find  that  Schlesinger  and  Goldwater  furnished 
the  glass  to  Humeston,  but  does  find  that  the  material  fur- 
nished by  Clark  and  Humphreys  to  Humeston  was  of  the 
above  value,  and  that  included  in  this  amount  was  this  claim 
for  glass  which  Schlesinger  and  Goldwater  refused  to  deliver 
until  paid  for,  and  that  Clark  and  Humphreys  paid  Schlesin- 
ger and  Goldwater  for  the  glass.  These  findings  are  entirely 
consistent  with  the  fact  that  Clark  and  Humphreys  agreed 
with  Humeston  to  furnish  the  glass  for  the  dwelling-house,  and 
for  that  purpose  bought  the  same  from  Schlesinger  and  Gold- 
water,  but  that  Schlesinger  and  Goldwater  refused  to  deliver 
the  glass  to  them  until  it  was  paid  for,  and  that  thereupon 
Clark  and  Humphreys  paid  for  the  glass,  and  furnished  it 
according  to  their  contract  with  Humeston.  As  the  appeal  is 
taken  upon  the  judgment  roll  without  any  bill  of  exceptions, 
we  must  assume  that  the  evidence  was  sufficient  to  support 
all  the  findings  of  the  court. 

The  foregoing  principles,  which  give  priority  to  the  lien  of 
Clark  and  Humphreys,  are  also  applicable  to  the  Hen  of  INIc- 
Carthy.     We  cannot  say  that  the  description  of  the  land  in 
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the  claim  of  lien  filed  by  him  is  not  *'  suflBcient  for  identifica- 
tion": Code  Civ.  Proc,  sec.  1187. 

The  judgment  of  the  court  below  is  affirmed. 

Paterson,  J.,  and  Garoutte,  J.,  concurred. 

Hearing  in  Bank  denied. 

Vendor  and  Vendee. — What  is  a  Vendor's  Lien:  See  note  to 
Schnebly  v.  Ragan,  28  Am.  Dec.  199.  Upon  the  conveyance  of  land,  the 
purchase-money  not  being  paid,  and  no  distinct  security  for  its  payment 
being  taken,  a  constructive  trust  arises,  the  vendee  being  considered  as  trus- 
tee of  the  land  for  the  vendor  until  the  purchase-money  is  paid,  and  thus  an 
equitable  lien  accrues  to  the  vendor:  Acton  v.  Waddington,  46  N.  J.  Eq.  17; 
and  the  lien  is  in  the  nature  of  a  mortgage,  and  must  be  for  some  certain 
amount:  Balow  v.  Farmers'  etc.  Ins.  Co.,  77  Mich.  540.  In  Richards  v.  Arms 
etc  L.  Co.,  74  Mich.  57,  it  is  decided  that  equity  will  not  raise  a  vendor's 
lien  where  there  was  no  agreement  for  a  lien  between  the  parties.  In  North 
Carolina,  the  doctrine  of  the  vendor's  lien  does  not  prevail:  Peck  v.  Culber- 
8071,  104  N.  0.  425. 

Vendor  and  Vendee.  —  Vendor's  Lien,  how  Lost:  See  note  to  Burgesa 
V.  Fairbanks,  17  Am.  Su.  Rep.  232;  note  to  Schnebly  v.  Ragan,  28  Am.  Dee. 
199  et  seq.  The  lien  is  waived  pro  tanio  by  accepting  the  note  of  a  third 
person  for  a  part  of  the  purchase- money:  Wisconsin  etc.  Bank  v.  Filer,  83 
Mich.  493.  So  the  lien  may  be  lost  by  mingling  the  debts  secured  thereby 
with  other  debts:  Erickson  v.  Smith,  79  Iowa,  374.  The  insolvency  of  the 
vendee  does  not  extinguish  the  vendor's  lien,  which  is  based  not  merely  npoa 
an  equity,  but  upon  a  contract  between  the  parties  which  is  enforceable: 
Demn  v.  Eagleson,  79  Iowa,  270. 

Vendor  and  Vendee  —  Assignability  of  the  Vendor's  Lien. — The 
general  rule  is,  that  a  vendor's  lien  is  not  assignable:  Soule  v.  Hurlbut,  58 
Conn.  511;  Oruhn  v.  Richardson,  128  111.  178;  Law  v.  Butler,  44  Minn.  482; 
note  to  Sdinebly  v.  Ragan,  28  Am.  Dec.  199  et  seq.  But  where  one  sells 
realty  to  another,  and  the  purchase-money  is  paid  by  a  third  person,  to  whom 
the  vendee  gives  a  note  for  the  purchase-money,  reserving  a  vendor's  lien, 
such  note  and  lien  are  good  in  the  hands  of  the  third  person:  Johnson  v. 
Townsend,  77  Tex.  640.  In  Alabama,  under  the  provisions  of  the  statutes,  a 
vendor's  lien  may  pass  to  a  transferee  of  the  purchaser's  notes  by  delivery 
only,  without  any  indorsement  or  assignment  in  writing:  Jones  v.  Lockard^ 
89  Ala.  575. 

Mechanics'  Liens. — The  lien  of  a  mechanic  or  of  a  material-man  begins 
with  the  commencement  of  the  work  or  furnishing  the  material  under  an 
express  or  implied  contract  with  his  employer,  and  attaches  upon  whatever 
estate  the  latter  owns  at  the  commencement  of  the  work  or  the  furnishing 
the  materials,  and  takes  precedence  over  all  after-acquired  liens,  and  any 
prior  liens  of  which  the  mechanic  or  material-man  had  neither  actual  nor 
constructive  notice:  Tritch  v.  Norton,  10  Col.  337;  Trammel  v.  Mount,  68 
Tex.  210.:  2  Am.  St.  Rep.  479,  and  note;  Baker  v.  First  Nat.  Bank,  77 
Iowa,  616;  Lindsay  v.  Gunning,  59  Conn.  296.  Mechanics'  liens  take  prece- 
dence  over  ea-^h  other  in  the  order  in  which  they  are  filed:  Robertson  v.  Bar- 
rack,  80  Iowa  538.  For  the  rule  in  Iowa  as  to  subsequent  mortgages  made 
to  a  mortgagee  in  good  faith,  who  had  no  notice  of  an  intention  to  file  a  me« 
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cbanics*  Hen  on  the  part  of  the  mechanic,  see  Oilbert  v.  Tharp,  72  Iowa,  714. 
In  Franklin  etc  Bank  v.  Taylor,  131  111.  377,  it  is  held  that  a  mechanic's  lien 
attaches  when  the  contract  is  made  with  the  owner  of  the  property,  and  if 
a  trust  deed  under  which  the  property  is  held  prohibits  the  creation  of  any 
lien  thereon  in  respect  to  improvements  put  upon  the  property,  such  restric- 
tion is  enforceable,  and  no  lien  can  be  placed  thereon. 

Mechanic's  Likn.  —  As  to  what  estates  and  interests  can  be  afiFected  by  a 
mechanic's  lien,  see  note  to  Lyon  v.  McOuffey,  45  Am.  Dec.  678-680;  Paulsen 
V.  Manske,  126  IlL  72;  9  Am.  St.  Rep.  532,  and  note  537,  538.  In  New 
Jersey,  mechanics'  liens  extend  only  to  legal  estates,  not  to  equitable  inter* 
ests:  Dalrymple  v.  Ramsey,  45  N.  J.  Eq.  495;  contra,  Weaver  v.  SheeUr,  124 
Pa.  St  473. 


[Ik  Bank.] 

In  the  Matter  of  Ah  You,  on  Habeas  Corpus. 

[88  California,  99.] 
Municipal  Cokporations  —  Ordinance,  when  Unreasonable.  —  Muni- 
cipal Ordinance  Permitting  a  Fine  not  exceeding  one  thousand  dol« 
lars  to  be  imposed  as  a  penalty  for  visiting  a  house  of  ill-fame,  and  also 
an  imprisonment  not  exceeding  six  months,  is  unreasonable,  not  in 
harmony  with  the  laws  of  the  state,  and  therefore  void,  when  those 
laws  do  not  prescribe  any  penalty  for  this  oflfense,  and  make  the  penalty 
for  living  in  and  about  such  a  house  imprisonment  not  to  exceed  ninety 
days,  and  for  the  keeping  of  such  a  house  imprisonment  not  exceeding 
six  months,  or  a  fine  not  exceeding  fine  hundred  dollars,  or  both. 

Louis  E.  Phillips,  for  the  petitioner. 

William  S.  Barnes,  for  the  respondent. 

Harrison,  J.  The  petitioner  was  convicted  in  the  police 
court  of  the  city  and  county  of  San  Francisco  of  a  misdemea- 
nor, for  visiting  a  house  of  ill-fame,  and  on  the  seventh  day 
of  March,  1890,  was  sentenced  to  "pay  a  fine  of  four  hundred 
dollars,  and  in  default  of  payment  thereof,  that  he  be  impris- 
oned in  the  county  jail  of  said  city  and  county  at  the  rate  of 
one  day  for  each  one  dollar  of  fine  until  said  fine  is  satisfied.'' 
Under  a  commitment  issued  upon  this  judgment  he  was  im- 
mediately taken  into  the  custody  of  the  sheriff,  and  has  since 
that  day  been  confined  in  the  county  jail  of  San  Francisco. 

Section  33,  order  No.  1587,  as  amended  by  order  No.  1955, 
of  the  board  of  supervisors  of  the  city  and  county  of  San 
Francisco,  under  which  his  conviction  was  had,  is  as  follows: 
"It  shall  be  unlawful  for  any  person  in  the  city  and  county 
of  San  Francisco  to  keep  or  maintain,  or  become  an  inmate 
of,  or  a  visitor  to,  or  in  any  manner  to  contribute  to  the  sup- 
port of,  any  disorderly  house,  or  house  of  ill-fame,  or  place  for 
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the  practice  of  gambling,  or  knowingly  let  or  underlet  or 
transfer  the  possession  of  any  premises  for  use  by  any  person 
for  any  of  said  purposes.  Every  person  who  shall  violate  any 
of  the  provisions  of  this  section  shall  be  deemed  guilty  of  a 
misdemeanor,  and  punished  by  a  fine  of  not  less  than  twenty 
dollars,  or  imprisonment  not  less  than  ten  days," 

The  maximum  amount  of  the  punishment  for  this  oflFense 
is  not  defined,  but  is  left  to  the  discretion  of  the  court,  except 
as  it  is  qualified  by  the  provisions  of  section  1  of  order  1587, 
which  reads  as  follows:  "Any  person  violating  any  of  the 
provisions  of  this  order  shall  be  deemed  guilty  of  a  misde- 
meanor, and  be  punished  by  a  fine  not  exceeding  one  thousand 
dollars,  or  imprisonment  not  exceeding  six  months,  or  by  both 
Buch  fine  and  imprisonment." 

Construing  these  two  sections  together  as  defining  the  ex- 
tent of  the  punishment  by  fine  for  the  offense,  it  results  that 
the  ordinance  provides  that  the  penalty  for  visiting  a  house 
of  ill-fame  skall  be  not  less  than  twenty  dollars,  nor  more 
than  one  thousand  dollars. 

Municipal  ordinances  must  be  reasonable,  and  the  penalties 
prescribed  for  their  violation  must  also  be  reasonable  as  well 
as  definite.  It  is  not  essential,  however,  that  the  precise 
amount  of  the  penalty  for  each  offense  shall  be  designated  in 
the  ordinance.  It  is  sufficient  if  it  be  left  to  the  discretion  of 
the  court,  within  fixed,  reasonable  limits.  The  maximum 
limit  must,  however,  be  reasonable:  Dillon  on  Municipal  Cor- 
porations, sees.  338,  341. 

The  legislature  (Stats.  1861,  p.  552)  has  given  to  the  city 
and  county  of  San  Francisco  power  "  to  determine  the  fines, 
forfeitures,  and  penalties  that  shall  be  incurred  for  the  breach 
of  regulations  established  by  its  board  of  supervisors,"  with 
the  maximum  limit  of  one  thousand  dollars,  or  six  months* 
imprisonment,  or  both  But  it  does  not  follow  that  the  city 
is  authorized  to  afiix  this  maximum  penalty  for  the  violation 
of  every  regulation  that  it  may  establish  under  its  general 
power  to  define  ofifenses,  and  prescribe  penalties  therefor.  It 
is  not  justified  in  prescrihing  the  same  penalty  for  each  of- 
fense which  it  may  define.  Penalties  should  be  prescribed 
with  reference  to  the  ofifenses  which  are  committed,  rather 
than  to  the  power  under  which  they  may  be  prescribed. 
This  power  to  "  determine "  the  penalties  which  shall  be 
incurred  for  the  breach  of  its  regulations  has  been  conferred 
upon  the  city,  and  must  be  exercised  by  its  board  of  super- 
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visors,  and  not  left  to  the  discretion  of  the  judge  before  whom 
the  oflfense  is  tried:  Matter  of  Frazee,  63  Mich.  408;  6  Am. 
St.  Rep.  310.  The  board  of  supervisors  must  itself  fix,  within 
limits  which  are  reasonable,  the  penalty  to  be  incurred  for  the 
violation  of  each  offense.  If,  however,  the  board  of  supervisors 
does  not  determine  the  penalty'  in  any  other  terms  than  that  it 
shall  not  be  less  than  twenty  dollars,  but  leaves  to  the  judge 
the  power  to  affix  the  maximum  amount  of  punishment  which 
the  legislature  has  authorized  to  be  affixed  for  the  violation 
of  any  oflfense,  instead  of  fixing  the  penalty  within  reason- 
able limits,  it  gives  to  the  judge  the  discretion  of  determin- 
ing what  the  penalty  shall  be  for  each  ofifense.  This  has  the 
same  eflfect  as  if  it  had  itself  fixed  the  maximum  limit  of  the 
penalty  at  one  thousand  dollars.  But  a  municipal  ordinance 
which  should  prescribe  a  fine  of  one  thousand  dollars,  or  even 
four  hundred  dollars,  as  the  penalty  for  visiting  a  house  of  ill- 
fame,  would  be  not  only  unreasonable,  as  imposing  a  punish- 
ment greatly  disproportionate  to  the  oflfense,  but  would  also 
be  inconsistent  with  the  general  principles  of  the  Penal  Code 
upon  kindred  topics. 

In  the  exercise  of  the  power  conferred  upon  it  to  "  regulate 
all  practices  which  are  contrary  to  public  order  and  decency," 
by  virtue  of  which  this  ordinance  was  adopted  (Stats.  1863, 
p.  540),  it  was  incumbent  upon  the  city  to  frame  the  ordinance, 
BO  far  as  practicable,  in  harmony  with  the  general  laws  of  the 
state:  Ex  parte  Kearny,  55  Cal.  225;  Dillon  on  Municipal  Cor- 
porations, sec.  319. 

The  act  of  which  the  petitioner  was  convicted  is  not  enu- 
merated among  the  crimes  which  are  defined  in  the  Penal 
Code,  but  is  made  an  oflfense  solely  by  virtue  of  the  ordi- 
nance. The  legislature  has  not  deemed  it  necessary  to  pre- 
scribe any  punishment  therefor,  and  from  the  statutes  which 
it  has  adopted  upon  kindred  topics,  the  penalty  allowed  by 
the  ordinance  in  question  must  be  held  to  be  not  in  harmony 
with  its  general  policy.  By  the  provisions  of  section  647  of 
the  Penal  Code,  a  person  "  who  lives  in  and  about  houses  of 
ill-fame"  is  punishable  only  by  imprisonment  in  the  county 
jail  not  exceeding  ninety  days;  and  by  section  315  of  that 
code  the  extent  of  punishment  to  be  inflicted  upon  the  person 
who  "  keeps  "  a  house  of  ill-fame  is  limited  to  imprisoment  in 
a  county  jail  not  exceeding  six  months,  or  a  fine  not  exceed- 
ing five  hundred  dollars,  or  both. 

We  are  of  the  opinion  that  go  much  of  the  ordinance  in  ques- 
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tion  as  permits  a  fine  of  one  thousand  dollars  to  be  imposed  as 
the  penalty  for  visiting  a  house  of  ill-fame  is  unreasonable,  and 
not  in  harmony  with  the  laws  of  the  state,  and  therefore  void. 
The  petitioner  must  therefore  be  discharged  from  custody. 
It  is  BO  ordered. 

McFarland,  J.  (concurring).  I  concur  in  the  order  dis- 
charging the  petitioner,  upon  the  ground  that  under  a  penal 
statute  or  ordinance  imposing  imprisonment  not  exceeding  a 
certain  term  or  fine,  or  both,  a  defendant  cannot  be  kept  in 
jail  under  the  pretense  of  enforcing  the  fine  for  a  term  longer 
than  the  maximum  terra  of  imprisonment  prescribed  by  the 
statute.  This  has  always  been  my  opinion.  In  this  case  the 
petitioner  should  have  been  discharged  at  the  end  of  six 
months,  which  is  the  maximum  term  of  imprisonment  pre- 
scribed. Under  the  other  view  (if  the  ordinance  be  valid), 
the  petitioner  could  have  been  fined  one  thousand  dollars,  and 
in  default  of  payment  sent  to  jail  for  one  thousand  days,  which, 
under  the  circumstances,  would  have  been  still  more  cruel 
and  absurd.  

Municipal  Corporations.  —  Ordinance,  Reasonableness  or  Unreason- 
ableness OF,  how  determined:  People  v.  Armstrong,  73  Mich.  288;  16  Am. 
St.  Rep.  578,  and  note. 

A  by-law  of  a  town  not  consistent  with  the  general  laws  of  the  state  is 
void:  Robinson  v.  Mayor,  1  Humph.  156;  34  Am.  Dec.  625,  and  note  633. 

A  municipal  corporation's  power  to  pass  ordinances  must  be  exercised  rea- 
sonably, and  in  perfect  subordination  to  the  constitution  and  general  laws  of 
the  land:  City  of  St.  Paul  v.  Laidler,  2  Minn.  190;  72  Am.  Dec.  89.  An 
ordinance,  to  be  valid,  must  be  reasonable,  and  not  oppressive,  its  validity 
being  for  the  determination  of  the  court:  Village  of  Hyde  Park  v.  Carton,  132 
111.  100. 


[In  Bank.] 

Donahue   v.  Meister. 

[88  Califoknia,  121.] 

Jury  Trial.  —  Issues  RESPEcriNG  the  Legal  Title  to  Land  were  tri* 
able  at  law  at  the  time  the  constitution  was  adopted,  and  either  party  is 
therefore  entitled  to  a  jury  trial  thereof  uuder  the  provision  of  the  state 
constitution  declaring  that  the  right  of  trial  by  jury  shall  be  secured  to 
all,  and  remain  inviolate. 

Jury  Trial  in  Suits  to  Quiet  Title.  ^ — Under  the  provision  of  the  code 
authorizing  any  person  claiming  title  to  real  property  to  maintain  an 
action  against  an  adverse  claimant  thereof  to  determine  their  conflicting 
claims  of  title,  either  party  is  entitled  to  trial  by  jury,  if  the  answer 
avers  that  defendant  was  wrongfully  in  possession  and  was  ousted  by 
the  plaintiff  and  wrongfully  kept  out  of  possession. 
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Mining  Law — Notice  not  Cosspicuouslt  Posted.  — If  the  proceedings 
for  locating  and  working  a  mining  claim  are  in  all  respects  regular,  they 
will  not  be  held  void  because  notice  of  the  location  was  written  on  a 
paper  folded  with  the  writing  inside,  and  placed  upon  a  mound  of  rocks, 
underneath  two  flat  stones,  with  only  the  margin  of  the  paper  exposed 
to  view,  though  the  law  requires  that  such  notice  be  posted  conspicu- 
ously in  a  conspicuous  place  upon  the  claim,  if  the  object  in  posting  the 
notice  as  it  was  posted  was,  not  to  conceal,  but  to  protect  it  from  the 
weather. 

T.  S.  Ford,  for  the  appellant. 
John  Caldwell,  for  the  respondent. 

McFarland,  J.  This  is,  in  form,  an  action  under  section 
738  of  the  Code  of  Civil  Procedure  to  quiet  title  to  a  certain 
quartz-mining  claim  and  land  called  by  plaintiff  the  "Uncle 
Sam  "  claim.  The  complaint  is  in  the  usual  form,  and  con- 
tains an  averment  that  plaintiff  is  in  possession  of  the  prem- 
ises in  contest.  In  the  answer,  all  the  averments  of  the 
complaint  are  denied,  except  that  of  possession.  It  is  further 
averred  in  the  answer  that  the  south  half  of  said  Uncle  Sam 
claimed  by  plaintiff  is  identical  with  the  north  half  of  a 
quartz-mining  claim  called  the  "  Waldeck,"  belonging  to  de- 
fendant; that  defendant  is  entitled  to  the  possession  of  said 
south  half  of  said  Uncle  Sam,  and  "  was  lawfully  possessed 
thereof"  for  several  years  next  preceding  April  6,  1889; 
that  on  said  April  6th  "the  plaintiff  wrongfully  and  unlaw- 
fully entered  thereon  "  and  ousted  defendant  therefrom,  and 
that  plaintiff  wrongfully  withholds  the  same  from  defendant. 
In  the  prayer  of  the  answer,  the  defendant  asked,  in  addi- 
tion to  general  relief,  that  he  *'  be  restored  to  the  possession  of 
that  part  of  the  Waldeck  ledge  described  as  being  in  contro- 
versy." At  the  proper  time  defendant  demanded  a  jury  "on 
the  issue  raised  by  his  said  averments  of  prior  possession  and 
ouster";  the  plaintiff  opposed  the  demand,  because  the  case 
was  a  proceeding  in  equity;  and  on  that  ground  the  court  re- 
fused a  jury.  The  court  then  proceeded  to  try  the  case;  and 
after  making  certain  findings,  rendered  judgment  against  de- 
fendant, from  which  he  appeals.  And  the  first  point  made 
by  appellant  is,  that  the  court  erred  in  denying  his  demand 
for  a  jury.  We  think  that  in  this  contention  appellant  is 
right. 

It  is  quite  clear  that  the  legislature,  by  the  mere  device 
of  adding  new  cases  to  those  of  a  class  to  which  former  equi- 
table remedies  were  applicable,  cannot  encroach  upon  that 
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provision  of  the  state  constitution  which  says  that  "  the 
right  to  trial  by  jury  shall  be  secured  to  all,  and  remain 
inviolate."  And  section  738  of  the  code  must  not  be  con- 
strued as  intending  to  violate  that  provision  of  the  constitu- 
tion, unless  such  construction  be  unavoidable.  Issues  about 
titles  to  land,  such  as  those  presented  by  the  answer  in  the 
case  at  bar,  were  triable  at  law  at  the  time  the  constitution 
was  adopted,  and  therefore  either  party  has  the  right  to  have 
such  issues  tried  by  a  jury:  Tabor  v.  Cook,  15  Mich.  322.  And 
section  738  need  not  be  construed  as  attempting  to  take 
away  that  right.  The  main  effect  of  said  section  is  to  give 
parties  the  right  to  compel  others,  by  suit,  to  litigate  and  de- 
termine controversies  in  cases  where  such  right  did  not  before 
exist;  but  if  in  such  a  suit  issues  arise  which  are  clearly 
legal  and  cognizable  in  a  court  of  law,  the  code  does  not  take 
away  the  right  to  have  such  issues  tried  by  a  jury.  Formerly 
an  action  like  the  one  at  bar  could  not  have  been  maintained 
at  all;  plaintiff  would  have  been  compelled  to  wait  until  the 
defendant  chose  to  disturb  his  possession  by  an  action.  The 
code  enabled  one  in  his  position  to  commence  the  legal  con- 
test; but  when  he  thus  brings  a  defendant  into  court  he  must 
be  prepared  to  meet  any  pertinent  issues  which  the  latter  may 
tender,  and  to  try  them  in  the  way  in  which  the  defendant  has 
the  right  under  the  constitution  to  have  them  tried. 

The  nature  of  the  action  to  quiet  title  before  and  after  the 
code  provision  is  clearly  stated  by  Field,  C.  J.,  in  Curtis  v. 
Sutter,  15  Cal.  262.  At  that  time  the  provision  of  the  statute 
was  substantially  as  it  is  now,  except  that  the  plaintiff  was 
required  to  be  in  possession.  The  learned  judge  says:  "This 
statute  enlarges  the  class  of  cases  in  which  equitable  relief 
could  formerly  be  sought  in  the  quieting  of  title.  It  author- 
izes the  interposition  of  equity  in  cases  where  previously  bills 
of  peace  would  not  lie.  Such  bills  were  of  two  classes.  Those 
of  one  class  lay  where  the  right  which  the  plaintiff  asserted 
was  controverted  by  numerous  persons  holding  distinct  and 
separate  interests  depending  upon  a  common  source.  A  right 
of  fishery  asserted  by  one  party,  and  controverted  by  numer- 
ous riparian  proprietors  on  the  river,  and  the  right  to  tithes 
claimed  by  a  person  and  controverted  by  his  parishioners,  are 
instances  cited  by  Story  where  a  bill  of  this  nature  would  lie. 
Bills  of  the  other  class  lay  where  the  plaintiff  was  in  possession 
of  real  property,  and  his  possession  had  been  disturbed  by  le- 
gal proceedings  in  which  his  title  had  been  successfully  main- 
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lained.  To  the  prosecution  of  bills  of  this  latter  class,  the 
concurrence  of  three  particulars  was  essential:  the  possession 
in  the  plaintiff,  the  disturbance  of  that  possession  by  legal  pro- 
ceeding on  the  part  of  the  defendant,  and  the  establishment  of 
the  right  of  the  plaintiff  by  judgment  in  his  favor  in  such  pro- 
ceedings: Shepley  v.  Eangely,  Davis,  249.  The  necessity  of 
bills  of  this  class  naturally  arose  from  the  nature  of  the  action 
of  ejectment,  which  being  founded  on  a  fictitious  demise  be- 
tween fictitious  parties,  a  recovery  therein  constituted  no  bar 
to  another  action.  Thus  the  successful  party  might,  by  re- 
peated actions,  be  subjected  to  vexatious  and  harassing  liti- 
gation, and  to  procure  repose,  courts  of  equity  interpose  and 
finally  determine  the  controversy.  It  was  in  this  way,  only, 
that  adequate  relief  could  be  administered:  Devousher  v.  New- 
enhem^  2  Schoales  &  L.  208;  Welby  v.  Dulce  of  Rutland,  6  Brown 
Pari.  C.  575.  Under  the  statute  of  this  state  it  is  unnecessary 
for  the  plaintiff  to  delay  seeking  the  equitable  interposition  of 
the  court,  until  he  has  been  disturbed  in  his  possession  by 
the  institution  of  a  suit  against  him,  and.  until  judgment  in 
such  suit  has  passed  in  his  favor.  It  is  sufficient  if  whilst 
in  the  possession  of  the  property,  a  party  out  of  possession  claim 
an  estate  or  interest  adverse  to  him.  He  can  immediately, 
upon  knowledge  of  the  assertion  of  such  claim,  require  the  na- 
ture and  character  of  the  adverse  estate  or  interest  to  be  pro- 
duced, exposed,  and  judicially  determined,  and  the  question 
of  title  be  thus  forever  quieted.  It  does  not  follow  from  the 
fact  that  the  suit  is  brought  in  equity  that  the  determination 
of  questions  purely  of  a  legal  character  in  relation  to  the  title 
will  necessarily  be  withdrawn  from  the  ordinary  cognizance  of 
a  court  of  law.  The  court  sitting  in  equity  may  direct,  when- 
ever in  its  judgment  it  may  become  proper,  an  issue  to  be 
framed  upon  the  pleadings  and  submitted  to  the  jury.  Upon 
the  verdict  of  the  jury,  if  a  new  trial  be  not  granted,  the  court 
will  then  act,  by  either  dismissing  the  bill  or  by  adjudging 
the  adverse  estate  or  interest  claimed  to  be  invalid  and  of  no 
effect,  and  awarding  a  perpetual  injunction  against  its  asser- 
tion to  the  property  in  question.  There  is  no  difficulty  in  so 
conducting  a  suit,  under  the  statute,  as  to  fully  protect  the 
legal  rights  of  the  parties,  and  at  the  same  time  to  secure  the 
beneficial  result  afforded  by  a  court  of  equity  in  bills  of  peace, 
which  is,  repose  from  further  litigation." 

In  People  v.  Center,  66  Cal.  551,  which  was  an  action  like 
the  one  at  bar,  the  court  refers  to  Curtis  v.  Sutter,  15  Cal.  262, 
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and  says:  "It  may  be  the  original  defendants  herein  would 
have  been  entitled  to  demand  a  jury  to  try  the  legal  issue  as 
to  the  right  of  possession,  but  a  jury  was  expressly  waived." 
And  there  is  the  same  intimation  in  Hyde  v.  Redding,  74  Cal. 
497.  Counsel  have  not  called  our  attention  to  any  cases  in 
this  state  where  the  point  now  under  discussion  has  been  clearly 
decided  adversely  to  appellant's  contention,  although  cases  can 
no  doubt  be  found  where  the  court,  not  having  its  attention 
closely  called  to  the  subject,  has  assumed  that  the  proceeding 
under  the  code  is  an  equitable  action,  and  referred  to  the  gen- 
eral rule  that  courts  of  chancery  need  not  call  upon  juries  for 
assistance.  But  it  is  clear  that  the  right  to  a  jury  trial  can- 
not be  avoided  by  merely  calling  an  action  equitable.  If  that 
were  so,  the  legislature,  by  providing  new  remedies  and  new 
kinds  of  judgments  and  decrees  in  form  equitable,  could  in  all 
cases  dispense  with  juries,  and  thus  entirely  defeat  the  con- 
stitutional provision  on  the  subject.  In  Hyde  v.  Redding,  74 
Cal.  497,  the  court  intimates  that  the  proceeding  under  section 
738  of  the  code  may  be  either  a  suit  in  equity  or  an  action  at 
law.  It  is  really  a  statutory  action.  The  code  confers  equi- 
table rights  so  far  as  it  grants  the  power  to  maintain  the  action 
at  all,  and  the  decree  is  in  form  equitable;  but  if  it  has  to  deal 
with  ordinary  common-law  rights  clearly  cognizable  in  courts 
of  law,  it  is  to  that  extent  an  action  at  law.  And  the  proper 
course  to  be  pursued  in  such  a  case  is  clearly  pointed  out  by 
Judge  Field  in  Curtis  v.  Sutter,  15  Cal.  262. 

The  point  here  involved  has  been  more  thoroughly  consid- 
ered by  the  supreme  court  of  Pennsylvania  than  in  any  other 
tribunal  to  which  our  attention  has  been  called.  In  that 
state,  the  legislature  attempted  in  several  different  acts  to 
avoid  the  right  of  trial  by  jury  by  providing  new  proceedings 
in  equity  for  the  determination  of  issues  which  parties  clearly 
had  the  right  to  have  determined  by  courts  of  law  and  juries, 
and  in  every  instance  the  court  held  either  that  the  act  was 
unconstitutional,  or  that  it  should  be  so  construed  as  not  to 
cut  off  the  right  of  trial  by  jury.  In  one  of  those  cases,  the 
court,  in  commenting  on  the  attempt  above  stated,  say:  "If 
this  could  be  done,  there  is  not  an  ejectment  in  the  common- 
law  courts  which,  by  the  inversion  of  parties,  could  not  be 
brought  into  a  court  of  equity":  Haine's  Appeal,  73  Pa.  St. 
172.  In  another  case,  the  court,  speaking  of  the  provisions 
of  the  constitution,  say:  "  It  cannot  mean  that  the  legislature 
may  confer  upon  the  supreme  court  and  the  courts  of  com- 
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mon  pleas  the  power  of  trying  according  to  the  course  of 
chancery  any  question  which  has  always  been  triable  accord- 
ing to  the  course  of  law  by  a  jury":  Norris's  Appeal,  64  Pa. 
St.  281.  In  another  case,  the  court  say:  "An  act  of  the 
assembly  transferring  any  part  of  the  jurisdiction  of  the  com- 
mon-law courts  to  a  court  of  chancery  would  be  unconstitu- 
tional ":  Tillmes  v.  Marsh,  67  Pa.  St.  508.  The  limits  of  this 
opinion  will  not  allow  more  extended  quotations  from  other 
cases;  but  the  point  will  be  found  to  be  fully  discussed  and 
pointedly  decided  in  North  Penn.  Coal  Co.  v.  Snowden,  42  Pa. 
St.  488;  82  Am.  Dec.  530;  Norria'a  Appeal,  64  Pa.  St.  275; 
Haine^s  Appeal,  73  Pa.  St.  169;  and  Tillmes  v.  Marsh,  67  Pa. 
St.  507. 

In  the  case  at  bar,  according  to  the  verified  answer,  defend- 
ant was  entitled  to  possession,  and  was  in  the  possession  of 
the  disputed  premises  a  short  time  before  the  commencement 
of  the  action,  and  was  ousted  by  plaintiff.  If,  under  these 
circumstances,  defendant  had  commenced  an  action  against 
plaintiff,  to  recover  possession,  it  would  have  been  conceded 
by  all  that  either  party  would  have  been  entitled  to  a  jury 
trial.  But  it  is  equally  clear  that  plaintiff,  by  first  bringing 
suit,  and  thus  inverting  the  parties,  could  not  deprive  defend- 
ant of  his  right  to  a  jury.  If  it  were  not  for  the  provision  of 
the  code,  plaintiff  would  have  been  compelled  to  wait  until 
defendant  commenced  his  action,  and  then  there  would  have 
been  no  question  about  the  right  to  a  jury;  but  while  the 
legislature  had  the  power  to  grant  the  plaintiff  the  privilege 
of  himself  commencing  the  suit,  it  had  not  the  power  to  give 
him,  and  we  think  did  not  intend  to  give  him,  the  privilege 
of  thus  depriving  defendant  of  his  constitutional  right. 

We  have  discussed  this  point  somewhat  at  length  because 
there  is  a  growing  tendency  to  resort  t,o  the  statutory  action 
to  quiet  title  when  other  actions  would  be  more  appropriate; 
and  it  is  well  to  consider  the  general  nature  of  the  proceed- 
ing. But  as  other  difficult  questions  may  hereafter  arise 
where  this  form  of  action  is  used,  it  is  proper  to  say  that  the 
decision  in  the  case  at  bar  rests  upon  th6  facts  of  the  case. 
It  is  decided  here  only  that  where  the  answer  shows  that  the 
defendant  was  rightfully  in  possession,  and  was  ousted  by 
plaintiff  and  wrongfully  kept  out  of  possession,  upon  the  trial 
of  those  issues  the  defendant  is  entitled  to  a  jury  trial. 

For  the  reason  above  given,  the  judgment  must  be  reversed: 
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but  as  there  may  be  another  trial  of  the  case,  it  is  necessary 
to  notice  another  point  made  by  appellant. 

2.  As  we  understand  from  the  findings,  the  court  rendered 
judgment  against  defendant  solely  upon  the  ground  that  tha 
original  notice  of  location  which  defendant  put  on  the  Wal- 
deck  claim  on  October  7,  1886,  —  nearly  three  years  before- 
plaintiff's  location,  — was  entirely  invalid,  and  all  act^  dona 
afterwards  worthless,  because  it  was  not  posted  in  a  proper 
manner.     The  court  found  that  there  was  a  local  mining  cus- 
tom in  the  district  that  all  notices  of  location  of  quartz  claims 
should  be  in  writing,  and  "  posted  conspicuously  in  a  con- 
spicuous place  upon  the  claim  located,  at  or  near  the  lode 
line  of  said  claim,  and  recorded  in  the  office  of  the  county 
recorder  of  said  Nevada  County."     We  gather  from  the  find- 
ings that  defendant's  notice  was  in  due  form,  and  was  put 
upon  the  lode  line,  and  was  duly  recorded;  that  they  properly 
marked  their  boundaries;  that  they  performed  annually  upon 
the  claim  the  amount  of  labor  required  by  law,  and  on  that  part 
of  the  claim  which  is  in  dispute;  that  their  location  was  made 
in  good  faith;  and  that  from  October  7,  1886,  to  April,  1889,  — 
the  time  when  plaintiff's  location  was  made, — they  "  in  all 
other  respects  complied  with  law  and  custom  except  as  to  tlie 
manner  of  posting  the  notice."     The  notice  was  placed  on  the 
claim  in  this  way:  It  was  written  on  one  side  of  a  sheet  of 
paper,  which  was  folded,  with  the  writing  inside,  and  placed 
upon  a  mound  of  rocks  three  feet  high,  and  upon  the  notice 
were  placed  two  flat  rocks,  so  that  about  three  fourths  of  an 
inch  of  the  margin  of  the  paper  was  exposed  to  view,  the  rest 
of  the  paper  being  obscured  by  the  two  stones  which  covered 
it.     For  this  reason  the  court  held  that  the  notice  was  not 
conspicuously  posted,  and  that  therefore  the  entire  location 
was  void.     In  so  holding,  the  court,  we  think,  erred.     It  was 
not  found  that  the  notice  was  so  placed  for  the  purpose  of 
concealing  it;  but  it  was  found  that  the  location  was  made 
in  good  faith,  and  that  "in  posting  said  notice,  defendant, 
Meister  (who  posted  the  same),  intended  protecting  it  from 
the  weather,  and  had  made  prior  locations  the  same  way." 
It  is  further  found  that  "  other  devices  were  resorted  to  by 
miners  to  protect  the  notices  from  the  weather,  such  as  cov- 
ering the  notice  with  glass,  or  folding  it  in  a  box  and  placing 
the  box  in  a  conspicuous  place." 

If  the  plaintiff  had  attempted  to  relocate  the  claim  imme- 
diately after  defendant's  notice  had  been  placed  there,  and 
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before  defendant  had  done  further  acts  of  possession,  and  be- 
fore there  had  been  any  legislation  by  Congress  upon  the  sub- 
ject, and  the  only  question  had  been  as  to  the  sufficiency  of 
the  posting,  still,  we  think,  that  the  posting,  as  shown  by  the 
findings,  would  have  been  sufficient.  A  substantial  compli- 
ance with  mining  customs,  where  good  faith  is  shown,  is 
certainly  sufficient.  It  appears  that  various  devices  were 
resorted  to  by  miners  in  the  district  to  protect  their  notices 
from  the  weather.  The  method  which  defendant  adopted  is 
certainly  not  more  objectionable  than  "  folding  it  in  a  box." 
An  artificial  mound  of  rocks  on  the  line  of  a  lode  is  a  con- 
spicuous object,  which  would  naturally  attract  the  attention 
of  one  seeking  information  as  to  a  former  location  of  the  lode, 
and  the  slightest  examination  of  the  mound  would  result  in 
the  discovery  of  the  written  notice.  PlaintifT  should  have 
seen  it,  and  if  he  did  see  it,  and  had  the  actual  knowledge 
which  it  gave,  but  concluded  to  take  advantage  of  what  he 
deemed  a  defect  in  the  manner  of  posting,  the  technical  point 
which  he  thus  made  is  entitled  to  but  little  consideration.  It 
does  not  appear  how  much  labor  and  money  defendant  ex- 
pended on  his  claim  during  the  several  years  preceding  plain- 
tiff's entry,  except  that  he  expended  more  than  was  necessary 
to  comply  with  the  law;  but  if  he  had  exj^ended  large  sums 
of  money  in  developing  the  mine,  and  had  sold  interests  to 
others  at  high  prices,  the  proposition  to  forfeit  it  all  because 
he  partly  covered  his  original  notice  with  two  stones  to  pro- 
tect it  from  the  weather  would,  we  think,  have  appalled  either 
judge  or  jury. 

But  the  above  view  is  greatly  strengthened  when  we  reflect 
that  under  the  laws  of  Congress  the  original  notice  cuts  but 
little  figure,  after  the  other  acts  necessary  to  the  valid  loca- 
tion of  the  mining  claim  have  been  done.  The  notice  is  valu- 
able chiefly  as  a  temporary  protection  to  the  locator  while  the 
other  acts  are  being  performed.  Under  the  law  of  Congress, 
*' distinctly  marking  the  location  upon  the  ground  so  that  the 
boundaries  may  be  readily  traced "  is  necessary,  and  is  the 
main  act  of  original  location:  Holland  v.  Mount  Auburn  G.'  Q. 
M.  Co.,  53  Cal.  149.  In  Gleeson  v.  Martin  White  M.  Co.,  13 
Nev.  464,  Beatty,  J.,  delivering  the  opinion  of  the  court,  speaks 
of  Congressional  legislation  on  the  subject  as  introducing  "a 
system  in  which  the  preliminary  posting  and  recording  of 
notices  is  entirely  out  of  place,  except  as  a  means  of  protect- 
ing a  claim  duriug  th©  time  necessary  for  tracing  the  ledge 
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and  marking  the  boundaries  of  the  location.  When  the  loca- 
tion is  thus  marked,  all  that  the  notice  and  record  were  ever 
intended  or  expected  to  accomplish  is  effected  in  a  manner 
far  more  satisfactory  and  complete."  We  quote  the  above 
remarks,  not  to  the  point  that  a  mining  custom  requiring  the 
posting  of  a  notice  in  a  particular  way  can  be  wholly  disre- 
garded (which  is  not  necessar}'-  here  to  be  decided),  but  as 
showing  additional  reasons  why  such  a  custom,  when  invoked 
years  after  all  other  acts  of  location  have  been  done,  should 
receive  a  liberal  and  not  a  strict  construction.  Our  conclu- 
sion is,  that — whatever  evidence  may  be  presented  on  another 
trial  —  under  the  facts  as  shown  in  the  findings  before  us,  the 
posting  of  defendant's  original  notice  should  be  held  to  have 
been  a  substantial  and  suflScient  compliance  with  the  said 
custom. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial.  

Jury  Trial,  Right  of.  —  All  issues  of  fact  must  be  tried  by  a  jury,  if  either 
party  desires  it:  ScoU  v.  Nichols,  27  Miss,  503;  61  Am.  Dec.  503. 

Mining  Law  —  Notice  of  Location  —  Liberal  Construction.  —  Notice* 
of  louation  ar«  to  be  liberally  construed:  Carter  v.  Bacigalupif  83  Cal.  187. 
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Mbasttris  ot  Damages.  —  If  the  Lessees  of  Premises  have  acquired  a 
hot-water  privilege  for  use  ia  connection  with  the  business  carried  on  by 
them,  the  loss  of  such  privilege  is  a  proper  subject  for  compensation  in 
an  action  by  them  against  their  lessor  for  trespass  committed  by  him  in 
breaking  into  and  forcibly  altering  the  leased  premises  so  as  to  unfit 
them  for  their  business. 

Measure  of  Damages.  —  In  an  Action  by  Lessees  against  their  Lessor 
for  his  wrongful  act  in  entering  upon  the  leased  premises  and  making 
alterations  therein,  no  error  against  him  is  committed  by  instructing  the 
jury  that  the  damages  recoverable  by  plaintiffs  for  any  loss  suffered  by 
them  which  rendered  their  leasehold  interest  wholly  or  in  part  worth- 
less, occasioned  by  the  wrongful  acts  of  the  defendant,  must  be  measured 
by  the  whole  duration  of  such  lease  under  the  terms  thereof,  and  the 
length  of  time  which  it  had  been  enjoyed  by  them  to  the  time  of  the 
reception  of  the  injury,  and  by  the  value  of  such  advantages  as  accrued 
to  them  under  the  lease,  which  grew  directly  out  of  their  interest 
therein,  not  including  anything  which  resulted  from  the  loss  of  hot- 
water  rights  or  established  trade  or  business. 

Measure  of  Damages.  —  Damages  Which  Accrue  Subsequently  to  a  tort, 
and  of  which  it  is  the  primary  cause,  are  not  separate  causes  of  action, 
but  are  parts  of  the  tort  itself,  for  which  a  cause  of  action  is  given. 
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Mbasurb  of  Damages.  —  Expenses  op  Removal  to  Another  Place  ow 
Bpsiness,  and  damages  resulting  from  being  deprived  of  the  use  of  im- 
provements abandoned  by  them,  are  proper  elements  of  damages  in  an 
action  by  lessees  against  their  lessor  for  his  wrongful  act,  whereby  they 
were  compelled  to  abandon  premises  leased  by  them,  and  to  remove  to 
another  place  of  business. 

Practice  —  Harmless  Error.  —  Where  a  witness  was  asked  what  a  lease- 
hold was  worth  to  him,  an  allowance  of  such  question  is  a  harmless 
error,  if  the  answer  of  the  witness  shows  that  the  only  value  to  which  he 
testifies  is  the  market  value. 

Measure  01"  Damages — Loss  of  Profits. — 1»  an  Established  Busi- 
ness is  wrongfully  injured  or  destroyed,  its  owner  can  recover  damages 
■ustained  thereby,  and  in  an  action  for  their  recovery  evidence  of  the 
profits  he  was  actually  making  is  admissible.  Hence  in  an  action  against 
a  lessor  by  his  lessees  for  depriving  them  of  the  benefit  of  their  lease, 
they  may  show  the  amount  of  business  done  by  them  before  and  after 
his  alleged  wrongful  acts. 

Stephen  M.  White,  for  the  appellants. 

C.  F.  Cronin^  Baker  and  Long^  J,  0.  KoepJl%  xnd  Will  D, 
Gould,  for  the  respondents. 

FooTE,  C.  This  action  was  brought  to  recover  damages  for 
trespass  alleged  to  have  been  committed  by  the  defendants  in 
"  breaking  and  entering  "  upon  the  premises  held,  used,  and 
possessed  by  the  plaintiffs  under  a  lease,  and  "forcibly  and 
unlawfully  altering  and  changing  the  construction  "  of  the 
premises,  "  by  lowering  a  portion  of  the  ceiling  "  thereof,  "  and 
by  closing  up  and  obstructing  the  windows  and  gratings 
thereof  through  which  plaintiffs  obtained  light  and  air  for 
their  said  premises." 

It  was  further  alleged  that  these  acts  of  the  defendants 
rendered  the  premises  "  totally  unfit  and  useless  "  for  the  pur- 
poses of  their  business,  which  was  that  of  carrying  on  a  bar- 
ber-shop and  bath-room ;  that  they  were  thereby  compelled  to 
vacate  the  premises,  and  did  vacate  them  under  this  compul- 
sion on  the  third  day  of  September,  1888,  the  lease  not  expir- 
ing until  the  26th  of  April,  1891. 

The  damages  claimed  were  from  the  loss  of  the  established 
trade  and  business  of  the  plaintiffs;  from  that  occasioned  by 
having  to  abandon  a  portion  of  the  permanent  improvements 
which  they  had  made  on  the  leased  premises;  from  that  re- 
sulting from  the  plaintiffs  being  compelled  to  abandon  and 
lose  the  benefit  of  their  leasehold  interest;  from  that  which 
they  suffered  by  being  deprived  of  the  benefit  of  their  agree- 
ment with  a  party  who  allowed  them  a  hot-water  privilege  for 
the  use  of  their  barber-shop  and  bath-room,  and  by  reason  of 
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expenses  entailed  on  them  in  their  enforced  removal  from  the 
premises. 

The  plaintiffs  obtained  judgment  for  five  hundred  dollars, 
—  a  very  much  less  sum  than  they  claimed.  From  that,  and 
an  order  denying  a  new  trial,  this  appeal  is  taken. 

The  evidence  certainly  tended  to  show  that  the  plaintiffs 
occupied  and  used  the  premises  as  they  claimed,  and  that  the 
trespass  was  committed  by  the  duly  authorized  agent  of  the 
defendant  Siegel. 

The  main  argument  of  the  defendant  seems  to  be  on  the 
alleged  erroneous  rulings  of  the  court  as  to  the  measure  of 
damages  recoverable  in  the  action,  in  the  admission  of  evi- 
dence, and  in  the  instructions  upon  the  matter  which  it  gave, 
refused,  or  modified. 

In  this  connection  the  defendant  urges  that  no  damages 
could  be  recovered  by  the  plaintiffs  for  the  loss  of  the  hot-water 
privileges,  which  they  derived  from  an  agreement  with  E.  Dun- 
ham, mentioned  in  the  eighth  paragraph  of  the  complaint.  ■ 

If,  as  we  think,  the  evidence  tended  to  show  that  the  plain- 
tiffs were  compelled  to  abandon  their  place  of  business  by  the 
trespass  of  the  defendant,  then  they  were  entitled  to  recover 
whatever  "amount  will  compensate  for  all  the  detriment  proxi- 
mately caused  thereby,  whether  it  could  have  been  antici- 
pated or  not":  Civ.  Code,  sec.  3333. 

If  the  evidence  tended  to  show  any  detriment  suffered  by 
the  plaintiffs  in  losing  this  hot-water  privilege,  and  the  loss 
thereof  was  proximately  caused  by  the  trespass  complained  of, 
the  plaintiffs  were  entitled  to  be  compensated  therefor,  and  it 
was  for  the  jury,  under  all  the  evidence,  to  say  if  they  were 
entitled  to  any  compensation,  and  if  so,  how  much. 

The  evidence  did  show  that  the  plaintiffs  had  such  a  privi- 
lege, and  that  they  paid  a  certain  amount  of  money  therefor, 
and  that  it  was  of  beneficial  use  to  them.  There  is  also  evi- 
dence which  tends  to  show  that  the  cause  of  their  leaving  the 
premises  was,  that  the  trespass  complained  of  made  their 
place  of  business  unfit  for  the  purposes  for  which  they  had 
leased,  occupied,  and  possessed  it.  The  trespass  caused  them  to 
abandon  the  water  privilege;  the  loss  of  the  water  privilege 
was  one  of  the  injuries  resulting  from  this  abandonment. 
This  injury,  then,  was  proximately  caused  by  the  trespass,  and 
the  plaintiffs  were  to  be  compensated  therefor.  We  perceive 
no  error  in  the  eighth  instruction  given,  nor  in  the  evidence 
offered  and  admitted  in  support  of  the  demand. 
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It  is  further  urged,  in  behalf  of  the  appellants*  contention, 
that  the  instruction  given  by  the  court  is  at  variance  with  sec- 
tion 3333  of  the  Civil  Code,  and  misleading,  in  that  it  permits 
and  directs  the  jury  to  take  into  consideration  anything,  how- 
ever remote,  which  might  appear  to  them  to  indicate  "loss  or 
harm."     The  instruction  reads  as  follows:  — 

"9.  The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  the  plaintiffs  had  a  leasehold  interest  in  the 
premises  in  question,  and  that  by  reason  of  the  wrongful  acts 
of  the  defendant,  said  leasehold  interest  was  rendered  wholly 
or  in  part  worthless  to  the  plaintiffs,  or  that  they  were  com- 
pelled to  abandon  the  same,  then  the  plaintiffs  are  entitled  to 
such  an  amount  as  will  compensate  them  for  all  loss  or  harm 
suffered  thereby,  taking  into  consideration  the  length  of  time 
of  said  lease  and  the  length  of  time  it  had  been  enjoyed  by  the 
plaintiffs,  and  the  value  of  such  advantages  as  they  may  be 
satisfied  by  the  evidence  were  a  part  of  or  directly  grew  out 
of  said  leasehold  interest,  but  not  including  in  this  item  any- 
thing for  loss  of  hot-water  rights  or  established  trade  and  busi- 
ness." 

Fairly  considered,  this  instruction  announces  to  the  jury 
that  the  damages  recoverable  by  the  plaintiffs  for  any  loss 
suffered  by  them  which  rendered  their  leasehold  interest  wholly 
or  in  part  worthless,  occasioned  by  the  wrongful  acts  of  the  de- 
fendant, must  be  measured  by  the  whole  duration  of  said  lease 
under  the  terms  thereof,  and  the  length  of  time  it  had  been 
enjoyed  by  them  up  to  the  time  of  the  reception  of  the  injury, 
and  by  the  value  of  such  advantages  as  accrued  to  them  under 
the  lease,  which  grew  directly  out  of  their  interest  therein,  but 
not  to  include  anything  which  resulted  from  the  loss  of  hot- 
water  rights  or  established  trade  or  business,  and  that  these 
damages  must  be  in  such  an  amount  as  will  compensate  them 
for  any  such  loss. 

This  did  not,  in  our  own  judgment,  direct  the  jury  to  give 
damages  in  their  nature  remote  or  speculative,  but  was  confined 
to  a  verdict  for  such  detriment  only  as  was  proximately  caused 
by  the  wrongful  acts  of  the  defendant  as  affecting  loss  from 
the  injury  done  alone  to  the  leasehold  interest  held  by  the 
plaintiffs.  And  although,  perhaps,  the  instruction  is  not  so 
perspicuous  and  clear  as  it  might  have  been,  we  see  nothing 
in  it  misleading,  or  conflicting  with  other  instructions,  which 
last  most  clearly  kept  before  the  jury  the  idea  that  they  were 
to  give  no  damages  except  such  as  were  the  proximate  result  of 
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the  injury  done;  and  this  will  appear  by  a  glance  at  the  other 
instructions  given. 

It  is  further  claimed  that  the  court  erred  in  instructing  the 
jury  that  in  estimating  the  damages  done  the  plaintiffs  they 
might  consider  the  evidence  concerning  the  expenses  of  the 
enforced  removal  of  the  plaintiffs  from  the  premises  to  another 
place  of  business,  and  that  regarding  any  damage  which 
might  result  from  the  deprival  of  the  use  of  improvements 
abandoned  by  them. 

The  defendant  contends  that  these  elements  of  damage  were 
not  recoverable.  The  argument  in  this  connection  appears  to 
be.  that  the  plaintiffs  could  only  recover  for  the  benefits  which 
they  might  have  had  if  the  defendants  had  permitted  them 
to  remain  at  their  former  place  of  business  untrespassed  upon. 

But  the  plaintiffs  were  not,  according  to  the  tendency  of 
their  evidence,  permitted  to  remain  unmolested,  but  were 
driven  away  by  the  wrongful  acts  of  the  defendants;  hence 
the  former  were  entitled  to  recover  whatever  their  loss  might 
be,  of  which  the  defendant's  wrongful  acts  were  the  efficient 
cause. 

"  The  proximate  cause  is  the  ejB&cient  cause;  the  one  that 
necessarily  sets  the  other  causes  in  operation":  \/Etna  Ins.  Co. 
V.  Boon,  95  U.  S.  130. 

"That  which  is  the  actual  cause  of  the  loss,  whether 
operating  directly,  or  by  putting  intervening  agencies,  the 
operation  of  which  could  not  be  reasonably  avoided,  in  motion, 
by  which  the  loss  is  produced,  is  the  cause  to  which  such  loss 
should  be  attributed":  Brady  v.  Northwestern  Ins.  Co.,  11 
Mich.  425. 

Here  the  evidence  on  behalf  of  the  plaintiffs  tended  to  show 
that  the  trespass  of  the  defendant,  and  his  acts  in  accomplish- 
ing it,  resulted  in  the  plaintiffs  having  to  leave  their  place  of 
business,  give  up  their  leasehold  interest,  go  to  expense  in 
moving  their  appurtenances,  etc.,  lose  the  privilege  which  they 
had  of  hot  water  for  baths  and  barber-shop,  and  in  their  hav- 
ing to  go  to  another  place  of  business  less  favorable  or  profit- 
able, which  entailed  loss  in  their  established  trade  and 
business,  and  having  to  lose  the  use  of  abandoned  permanent 
improvements. 

The  cause  which  set  all  the  rest  in  motion  was  the  trespass. 
The  operation  of  the  subsequent  agencies  of  loss  was  the  re- 
sult of  this  wrongful  injury.  Hence  they  proximately  resulted 
from  that  trespass.     To  the  first  cause,  primarily,  all  the  dam* 
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ages  resulting  are  to  be  attributed,  although  each  item  of 
damage  was  produced  by  some  separate  cause,  following  the 
primary  cause,  and  operating  more  immediately  in  producing 
the  damages:  JEtna  Ins.  Co.  v.  Boony  95  U.  S.  130;  citing 
Louisiana  Mut.  Ins.  Co.  v.  Tweed,  7  Wall.  44. 

Damages  which  accrue  subsequent  to  the  tort,  but  of  which 
it  is  the  primary  cause,  are  not  separate  causes  of  action,  but 
"  are  parts  of  the  tort  itself  for  which  the  cause  of  action  is 
given  ":   Wood  v.  Currey,  57  Cal.  210. 

No  error  is  perceived  in  the  rulings  of  the  trial  court  as 
to  the  instructions  just  mentioned,  or  as  to  the  evidence  ad- 
mitted on  the  points  involved  therein. 

Further  complaint  is  made  because  the  trial  court  allowed 
a  question  to  be  put  to  one  of  the  plaintiffs,  as  follows:  "  What 
is  that  leasehold  worth  to  you?" 

If  erroneous  because  it  did  not  seek  for  the  market  value  of 
that  interest,  it  was  harmless,  in  view  of  the  answer  of  the 
witness,  which  plainly  indicated  that  the  value  of  which  he 
testified  was  the  market  value. 

The  appellant  contends  that  the  court  erred  in  allowing 
evidence  to  go  to  the  jury  as  to  the  amount  of  business  done 
by  the  plaintiflfs  before  and  after  the  alleged  trespass.  The 
complaint  charged  as  one  of  the  elements  of  damage  resulting 
from  the  trespass  that  the  plaintiffs  had  lost  thereby  their  es- 
tablished trade  and  business. 

With  a  view  to  show  what  that  loss  was,  we  think  the  evi- 
dence was  admissible. 

"  The  best-considered  cases  agree  that  where  an  established 
business  is  wrongfully  injured  or  destroyed,  the  owner  of  the 
business  can  recover  the  damages  sustained  thereby,  and  that 
upon  this  question  evidence  of  the  profits  which  he  was  actually 
making  is  admissible  ":  Lambert  v.  Hankell,  80  Cal.  619. 

The  point  is  made  that  the  defendant  should  have  been 
allowed  to  demur  to  the  amended  complaint,  and  to  file  an 
answer  thereto. 

W^hile  the  trial  was  in  progress,  the  plaintiffs  asked  leave  to 
amend  the  fifth  paragraph  of  their  complaint.  The  request 
was  granted.  The  amendment  was  made,  and  a  copy  of  it 
served  and  filed.  A  recess  was  then  taken  by  the  court  to 
allow  the  defendant  to  plead  thereto.  Upon  the  reassembling 
of  the  court,  the  defendant  presented,  filed,  and  read  a  de- 
murrer, which  went  to  other  matters  besides  the  amendment 
filed  by  the  plaintiffs.     Previous  to  this,  the  defendant  had 
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demurred  generally  to  the  complaint  before  amendment, 
which  was  overruled  for  want  of  "presentation  ";  we  suppose 
this  was  intended  to  read  "  prosecution." 

The  court  refused  to  consider  the  demurrer  to  the  amended 
complaint  except  as  directed  to  the  amendment  allowed  to  be 
made,  and  as  to  that,  overruled  the  demurrer.  The  defendant 
then  asked  leave  to  file  an  answer  to  the  whole  complaint  as 
amended.  This  the  court  refused  to  allow,  upon  the  ground 
that  the  only  portion  of  the  complaint  which  had  been 
amended  was  the  fifth  paragraph  thereof,  and  that  the  de- 
fendant might  file  an  answer  to  that.  Maintaining  his  right 
to  answer  the  whole  complaint,  and  reserving  his  exception, 
the  defendant  answered  the  fifth  paragraph  of  the  complaint. 

It  is  true  that  "  the  amendment,  together  with  the  original 
amended  complaint,  constituted  a  new  complaint,  which  su- 
perseded all  other  pleadings  in  the  case  ":  Thompson  v.  John- 
son, 60  Cal.  295.  But  no  reason  is  shown  why  the  demurrer  as 
filed  should  have  been  sustained  on  any  of  the  grounds  alleged 
therein,  nor  do  we  perceive  that  the  amended  complaint  was 
obnoxious  to  that  demurrer.  The  defendant  was  in  no  worse 
condition  by  the  refusal  of  the  court  to  consider  anything  but 
the  demurrer  as  applicable  to  the  amendment  made  to  the 
complaint,  than  he  would  have  been  had  the  court  considered 
and  overruled  the  demurrer  as  a  whole. 

As  to  the  action  of  the  court  in  refusing  to  allow  the  filing 
of  an  amended  answer  except  to  that  portion  of  the  complaint 
which  had  not  been  already  answered,  it  does  not  appear  that 
the  answer  proposed  to  be  filed  dififered  in  any  essential  respect 
from  the  answer  on  file,  except  with  reference  to  that  part  an- 
swering the  amendment  of  the  fifth  paragraph  of  the  com- 
plaint, and  that  portion  of  the  proposed  answer  was  filed  and 
considered.  In  the  action  of  the  court,  therefore,  as  to  these 
matters,  there  appears  no  abuse  of  discretion. 

Perceiving  no  prejudicial  error,  we  advise  that  the  judg- 
ment and  order  be  affirmed. 

Vanclief,  C,  and  Belcher,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  aflSrmed. 

Hearing  in  Bank  denied. 

Landlord  and  Tenant — Liability  of  Landlord  to  Tenant  —  Measurb 
OF  Damages.  —  Removal  by  landlord  from  leased  premises,  before  the  expira- 
tion of  the  lease,  of  certain  goods  of  the  tenant  is  a  subject  for  punitive  dam- 
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ages:  Shores  v.  Brooks,  81  Ga.  468;  12  Am.  St.  Rep.  332.  Neglect  of  lessor 
to  keep  the  leased  premises  in  repair,  whereby  they  are  rendered  useless  to 
lessees,  justifies  an  abandonment  by  them,  and  bars  the  recovery  of  rent, 
and  they  may  recover  damages  for  such  neglect,  which  damages  are  meas* 
ured  by  the  difference  in  the  value  of  the  use  of  the  premises  if  the  repairs 
had  been  seasonably  made,  and  such  value  without  such  repairs:  Bostwick  v. 
Losey,  67  Mich.  554. 

Measure  of  damages  for  breach  of  contract  to  make  a  lease,  where  no  rent 
has  been  paid,  is  the  remainder  of  the  market  rental  after  deducting  agreed 
rental.  Held  that  for  breach  of  contract  to  lease  a  hotel,  plaintiffs  could  re- 
cover for  their  loss  of  time  in  waiting  for  the  hotel,  their  expenses  iu  coining 
from  a  distant  state  to  the  place  where  the  hotel  was,  and  for  money  paid 
under  contract  to  a  clerk  brought  with  them  to  assist  in  operating  the  hotel: 
Hall  V.  Morton,  79  Iowa,  352. 

Where  a  landlord  by  some  act  deprives  the  tenant  of  the  beneficial  use  of 
the  whole  or  any  part  of  the  premises  leased,  the  tenant  should  be  deemed 
evicted  to  the  extent  he  is  thus  deprived,  and  the  rent  should  be  suspended 
during  the  time  of  such  disturbance:  Pridgeon  v.  Excelsior  B.  Club,  66 
Mich.  326. 

Where  a  building  under  lease  has  been  torn  down  or  removed  by  city  au- 
thorities as  dangerous,  acquiescence  by  the  lessor  will  not  make  him  liable  to 
tenant  for  injuries  incurred:  Hitchcock  v.  Bacon,  118  Pa.  St.  272. 

Alteration  of  the  premises  to  such  an  extent  as  to  lessen  the  value  of  the 
leasehold  ig  equivalent  to  an  eviction  of  the  tenants,  and  they  can  recover 
for  their  loss  of  profits  to  the  end  of  the  term  of  their  lease  as  the  full  meas- 
ure of  their  damages:  Conlon  r.  McOraw,  66  Mich.  194. 


[In  Bank.] 

Grimshaw  v.  Belcher. 

[88  California,  217.] 

I»  A  License  is  Given  by  a  Land-owner  to  Build  a  Lkveb  on  his  landi 
for  the  purpose  of  protecting  the  land  of  the  builder  from  overflow,  the 
former,  after  the  levee  is  built,  has  no  right  to  revoke  the  license  and 
destroy  the  levee. 

Injonction  to  Prevent  the  Revocation  of  a  License  to  Bcild  a  Leveb 
on  the  lands  of  another  will  be  granted,  when,  acting  under  such  license, 
the  licensee  has  constructed  such  levee,  and  it  is  necessary  to  protect  his 
lands  from  overflow;  and  the  removal  or  destruction  of  such  levee  will 
also  be  enjoined. 

J.  C.  Tubba  and  A.  L.  Hart,  for  the  appellants. 

S.  C.  Denaon  and  C.  H.  Oatman,  for  the  respondent. 

De  Haven,  J.  The  findings  of  the  court  below  show  that 
the  plaintiff  is  the  owner  of  a  tract  of  land  situate  on  the  bank 
of  the  Cosumnes  River,  and  adjoining  it  is  another  tract, 
owned  in  common  by  the  defendants  Alice  J.  and  Lucy  E. 
Belcher,  and  the  estate  of  J.  M.  Belcher,  of  which  the  defend- 
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ant  Sarah  W.  Belcher  is  the  executrix;  that  to  protect  both 
of  said  tracts  from  overflow  it  is  necessary  to  maintain  a  levee 
in  front  of  both  tracts;  that  just  above  the  line  dividing  said 
lands,  and  on  the  land  of  defendants,  there  is  a  depression, 
which  renders  it  necessary  that  the  levee  there  should  be  of 
greater  height  and  strength  than  at  other  points.  The  plain- 
tiff" had  completed  her  line  of  levee,  and  the  defendants  were 
engaged  in  the  repair  of  their  levee,  the  line  of  which  con- 
nected with  that  of  plaintiff,  and  "it  being  feared  that  the 
floods  would  come  and  inundate  the  lands  to  be  protected  by 
said  levee  before  the  same  could  be  finished,  the  plaintiff  ap- 
plied to  the  defendants  for  leave  to  enter  upon  their  said  land, 
and  enlarge  and  repair  that  portion  of  the  levee  upon  defend- 
ants' said  land  which  extends  across  the  said  depression." 
The  defendants  consented,  and  gave  permission  to  the  plain- 
tiff to  repair,  enlarge,  and  reconstruct  the  said  section  of  levee 
at  her  own  cost  and  expense.  This  the  plaintiff  did,  the  same 
being  constructed  mostly  of  earth  hauled  from  the  plaintiff's 
own  land,  and  thus  connected  her  own  levee  with  that  of  the 
defendants,  forming  a  continuous  barrier  against  the  waters 
of  the  river.  The  court  further  found  that  the  defendants 
threatened  and  intended  to  tear  down,  remove,  and  dig  away 
a  portion  of  the  said  levee,  and  if  they  should  do  so  it  would 
subject  the  land  of  plaintiff  to  overflow  and  would  cause  great 
and  irreparable  damage  to  her  land. 

The  court  below  gave  judgment  enjoining  defendants  from 
doing  the  threatened  acts.  From  this  judgment,  and  an 
order  denying  their  motion  for  a  new  trial,  the  defendants 
appeal. 

The  permission  given  plaintiff  to  construct  the  section  of 
levee  referred  to  in  the  findings  was  verbal. 

The  appellants  urge  that  the  license,  if  ever  given,  is  one 
which  they  have  a  right  to  revoke;  that  a  license  is  always 
revocable  when  the  act  licensed  is  of  such  a  nature  that  if 
granted  by  deed  it  would  amount  to  an  easement.  To  sustain 
this  position,  the  case  of  Poller  v.  MevGer,  53  Cal.  667,  is  cited, 
in  which  case  it  is  said:  "But  the  effect  of  an  executed  or 
partly  executed  license,  though  revoked,  is  to  excuse  the 
licensee  from  liability  for  acts  done  properly  in  pursuance 
thereof  and  their  consequences;  but  the  revocation  puts  an 
end  to  the  license,  and  no  further  act  can  be  justified  under 
it."  This  is  undoubtedly  true  as  a  general  rule,  and  was 
properly  applied  to  the  facts  in  that  case.     But  the  judgment 
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in  this  case  does  not  authorize  the  plaintiff  to  do  any  further 
act  upon  the  land  of  appellants.  It  only  restrains  the  appel- 
lants from  removing  or  injuring  a  levee  built  by  respondent  at 
her  own  cost  upon  the  land  of  appellants,  and  with  their  per- 
mission, such  levee  so  constructed  being  necessary  in  order  to 
protect  the  land  of  respondent  from  overflow  and  irreparable 
damage.  Such  a  judgment  does  not,  as  supposed  by  appel- 
lants, confer  upon  "  the  respondent  a  permanent  right  in  the 
property"  of  appellants.  It  gives  her  no  right  to  enter  upon 
the  land  of  appellants  for  the  purpose  of  repairing  the  levee, 
or  to  rebuild  it  in  the  event  of  its  destruction.  The  distinc- 
tion between  the  right  of  respondent  as  fixed  by  this  judg- 
ment, and  a  permanent  right  to  maintain  the  levee  in  question, 
is  clearly  pointed  out  in  the  case  of  Carleton  v.  Redington,  21 
N.  H.  307.  It  is  there  said:  "The  authorities  would  seem  to 
show  that  a  license  to  erect  a  dam  will  give  no  right  to  repair 
and  restore  the  dam  when  it  has  become  ruinous  and  de- 
cayed  But  if  it  be  holden  that  a  license  to  erect  a  dam 

implies  also  a  license  to  repair  the  same  at  pleasure,  it  would 
seem,  from  many  authorities,  that  the  license  cannot  be  sus- 
tained." 

As  to  the  right  of  the  respondent  to  maintain  this  action 
upon  the  facts  found  by  the  court,  there  is  a  conflict  in  the  de- 
cisions in  the  different  states,  many  courts  holding  to  the  con- 
trary. There  are  cases,  however,  which  hold  that  such  an 
action  is  maintainable,  and  we  think  these  state  the  rule  which 
is  most  in  consonance  with  principles  of  equity. 

In  Veghte  v.  Rariian  Water  Power  Co.y  19  N.  J.  Eq.  142,  the 
court  say  that  "  in  cases  where  the  revocation  would  be  a 
fraud,  courts  of  equity  give  a  remedy,  either  by  restraining  the 
revocation,  or  by  construing  the  license  as  an  agreement  to 
give  the  right,  and  compelling  specific  performance  by  deed, 
as  of  a  contract  in  part  executed." 

In  the  case  of  Clark  v.  Glidden,  60  Vt.  702,  it  is  held  that 
"a  license  to  lay  an  aqueduct  to  a  spring  of  water  on  one's 
land  is  irrevocable  during  the  existence  of  the  aqueduct;  and 
a  court  of  equity,  on  the  ground  of  equitable  estoppel,  will 
protect  the  licensee  in  the  use  of  the  aqueduct,  and  will  grant 
and  continue  an  injunction  restraining  the  owner  of  the 
spring  from  interfering  with  the  aqueduct  until  its  decay;  for 
a  revocation  of  the  license  would  operate  as  a  fraud." 

And  this  same  principle  has  been  affirmed  in  the  case  of 
Lee  V.  McLeod,  12  Nev.  284. 
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Appellants  further  insist  that  the  findings  are  not  sustained 
by  the  evidence,  but  we  cannot  say  from  the  record  that  the 
court  committed  any  error  in  this  respect. 

Judgment  and  order  affirmed. 

McFarland,  J.  (concurring.)  I  concur  in  the  judgment, 
but  I  base  my  concurrence  upon  the  particular  facts  of  this 
case.  A  rule  which  applies  to  two  coterminous  owners  of 
land,  who  unite  in  a  continuous  line  of  levee  for  the  protection 
of  both,  would  not  apply  to  many  other  instances  of  parol 
license. 

Harrison,  J.     I  concur  in  the  judgment. 

Rehearing  denied.  

License  —  Injunction  to  Prevent  Revocation  or. — A  license,  when 
executed,  is  generally  irrevocable,  but  a  license  to  erect  and  maintain  m 
atructure  on  one's  land  is  not  irrevocable,  as  such  a  construction  would  be  in 
violation  of  the  statute  of  frauds:  Prince  v.  Case,  10  Conn.  375;  27  Am.  Dec. 
675.  Where  the  owner  of  land  gives  license  to  another  to  build  a  bridge  on 
his  land,  an  action  of  trespass  will  lie  against  him  for  removing  the  bridge 
without  the  consent  of  the  licensee:  Richer  v.  Kelly,  1  Greenl.  117;  10  Am. 
Dec.  38.  A  parol  license  to  erect  and  maintain  a  dam  to  flow  back  water,  if 
executed,  cannot  be  revoked  by  the  licensor  or  his  grantees:  McKellip  v.  Mo 
Ilhenny,  4  Watts,  317;  28  Am.  Dec.  711. 

When  labor  has  been  expended  under  a  license,  the  owner  cannot  assert 
his  ownership  in  such  a  way  as  to  interfere  with  the  use  of  the  license. 
Wlckersham  v.  Orr,  9  Iowa,  253;  74  Am.  Dec.  348. 

It  is  against  all  conscience  to  permit  a  party  to  revoke  his  license  after  the 
other  party  has  acted  upon  it  so  far  that  damage  would  result  from  the  revo- 
cation, and  estoppel  in  pais  applies  to  such  an  injurious  revocation:  Rhodes  v, 
Otis,  33  Ala.  578;  73  Am.  Dec.  439. 

Verbal  license  to  do  something  on  licensor's  land  becomes  irrevocable  after 
the  expenditure  of  money  on  the  land  on  the  faith  of  the  license:  Huff  v. 
McOauley,  53  Pa.  St.  206;  91  Am.  Dec.  203.  See  also  FUckinger  v.  Shaw,  87 
CaL  126;  ante,  p.  234. 


[In  Bank.] 

Preble  v.  Abrahams. 

[88  California,  245.] 

Agreement  fob  the  Sale  op  Land,  when  Binds  Vendee.  —  An  agree* 
ment  signed  by  both  vendor  and  vendee,  declaring  that  the  former 
agreed  to  sell  to  the  vendee  certain  property  for  a  price  designated, 
binds  the  latter  to  pay  such  price. 

Agreement  to  Sell  Land  —  Description  or  Premises,  when  Scffi- 
ciENTLT  Certain.  —  An  agreement  for  the  sale  of  forty  acres  of  a* 
eighty-acre  tract  at  Biggs  is  sufficiently  certain  to  support  a  decree  for 
specific  performance,  when  aided  by  evidence  showing  that  the  vendors 
owned  an  eighty-acre  tract  at  Biggs,  that  Mrs.  B.  wished  to  buy  the 
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western  Tialf  of  gnch  tract,  and  that  the  vendee  agreed  that  if  the  ven- 
dors would  sell  such  west  half  to  her,  he  would  bay  the  other  half,  and 
thereupon  the  agreement  in  question  was  executed  by  the  parties. 

AOREKHEMT    TO    SeLL    KeaL    EsTATK    HEED    NOT     DeSORIBE    THE    StJBJECJT- 

MATi'ER  THEREOF  WITH  SuCH  CERTAINTY  that  it  Can  be  ascertained  by 
the  writing  alone,  or  by  reference  to  some  other  writing.  The  true  rule 
is,  that  the  situation  of  the  parties  and  the  surrounding  circumstances 
when  the  contract  was  made  can  be  shown  by  parol  evidence,  so  that 
the  court  may  be  placed  in  the  position  of  the  parties  themselves,  and 
if  then  the  subject-matter  ia  identified,  and  the  terms  appear  reasonably 
certain,  it  is  enough. 

R.  H.  Lindsay,  and  Gray  and  Sexton^  for  the  appellant 
John  Gale,  for  the  respondents. 

Sharpstein,  J.  The  plaintiffs,  in  their  complaint,  allege 
that  on  the  thirteenth  day  of  January,  1888,  they  and  the  de- 
fendant entered  into  an  agreement,  of  which  the  following  is 
a  copy: — 

"  Biggs,  January  13,  1888. 

"This  agreement  made  and  entered  into  by  C.  S.  Preble 
and  C.  S.  Young,  of  Reno,  Nevada,  and  A.  Abrahams,  of  the 
same  place;  said  Preble  and  Young  agree  to  sell  to  A.  Abra- 
hams, of  Reno,  for  $125  per  acre,  for  forty  acres  of  the  eighty- 
acre  tract  at  Biggs,  and  upon  the  payment  of  the  said  sum 
said  parties  of  the  first  part  shall  make,  execute,  and  acknowl- 
edge, and  deliver  unto  the  party  of  the  second  part,  a  good 
and  sufficient  deed,  vesting  the  title  of  said  property  in  party 
of  second  part.  "  Preble  and  Young. 

"A.  Abrahams. 

"Witness:  M.  Bmos,  Jr." 

Plaintiffs  further  allege  that  when  said  agreement  was  writ- 
ten it  was  understood  between  all  the  parties  thereto  that  the 
same  should  contain  a  clause  obliging  said  defendant  to  buy 
said  land  at  said  price  of  $125  per  acre,  and  the  omission  of 
such  a  clause  therefrom  was  wholly  accidental  and  uninten- 
tional; that  between  the  words  "said  Preble  and  Young  agree 
to  sell  to  Abrahams,  of  Reno,"  and  the  words  "  for  $125  per 
acre,  for  forty  acres  of  the  eighty-acre  tract  at  Biggs,"  in  said 
contract,  there  should  have  been  inserted  the  words  "  and  said 
Abrahams  agrees  to  purchase";  that  the  omission  was  the 
result  of  a  mutual  mistake,  etc.  Plaintiffs  further  allege  that 
they  have  kept  and  performed  all  the  terms,  covenants,  and 
conditions  on  their  part  to  be  performed,  and  that  defendant 
refuses  to  keep  or  perform  any  of  the  terms,  covenants,  or  con- 
ditions of  said  contract  on  his  part,  and  refuses  to  purchase 
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Baid  land,  or  pay  plaintiffs  therefor;  wherefore  plaintiffs  pray 
to  have  said  contract  reformed  so  as  to  make  it  obligatory 
upon  defendant  to  purchase  said  land  at  fhe  price  agreed  upon, 
and  that  as  so  reformed,  it  be  construed  and  enforced.  In  his 
answer,  the  defendant  denies  all  the  material  allegations  of 
the  complaint,  except  the  making  of  the  memorandum  in 
writing,  a  copy  of  which  is  contained  in  the  complaint.  Evi- 
dence was  introduced  by  the  plaintiffs,  tending  to  prove  the 
alleged  mistake  in  the  memorandum  in  writing  of  the  agree- 
ment between  the  parties,  and  by  the  defendant,  tending  to 
prove  that  there  was  no  mistake.  Upon  all  the  material 
issues  the  court  found  in  favor  of  the  plaintiffs,  and  decreed 
the  reformation  of  the  contract  and  a  specific  performance  of 
it,  as  prayed  in  the  complaint.  Defendant  moved  for  a  new 
trial  upon  a  statement.  The  motion  was  denied,  and  from 
the  judgment,  and  from  the  order  denying  the  motion  for  a 
new  trial,  defendant  appeals. 

Everything  relating  to  the  reformation  of  the  contract  may 
be  eliminated  from  the  case,  because  the  contract  as  reformed 
means  just  what  it  did  before  it  was  reformed.  Without  any 
reformation,  it  obligated  the  defendant  as  strongly  to  buy  and 
pay  the  price  specified  for  the  land  as  it  did  the  plaintiffs  to 
sell  it  for  that  price. 

Appellant  contends  that  the  agreement  which  it  is  sought 
to  have  specifically  performed  is  "  an  agreement  the  terms  of 
which  are  not  suflBciently  certain  to  make  the  precise  act 
which  is  to  be  done  clearly  ascertainable,"  and  therefore  can- 
not be  specifically  performed:  Civ.  Code,  sec.  3390. 

The  contention  is,  that  the  agreement  to  sell  '*  forty  acres  of 
the  eighty-acre  tract  at  Biggs  "  is  not  sufficiently  certain  to 
make  the  precise  act  which  is  to  be  done  clearly  ascertainable. 
This  is  the  only  agreement  in  writing  between  the  parties  for 
the  sale  or  purchase  of  any  real  estate;  and  an  agreeement  not 
in  writing  for  the  sale  and  purchase  of  real  estate  is  void.  And 
the  description  of  the  property  in  the  written  agreement  is  so 
entirely  uncertain  as  to  render  the  instrument  inoperative  and 
void,  unless  we  can  go  beyond  the  face  of  it  to  ascertain  its 
meaning.  Parol  evidence  is  always  admissible  to  explain  the 
surrounding  circumstances,  and  situation  and  relations  of  the 
parties,  at  and  immediately  before  the  execution  of  the  con- 
tract, in  order  to  connect  the  description  with  the  only  thing 
intended,  and  thereby  to  identify  the  subject-matter,  and  to 
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explain  all  technical  terms   and  phrases  used  in  a  local  or 
special  sense:  Pomeroy  on  Contracts,  sec.  152. 

It  appears  by  the  -written  agreement  that  the  parties  in- 
tended a  sale  and  purchase  of  land,  and  that  it  was  "  forty 
acres  of  the  eighty-acre  tract  at  Biggs."  If  the  vendors  owned 
an  eighty-acre  tract  at  Biggs,  we  would  assume  that  they  in- 
tended to  sell  forty  acres  of  the  eighty-acre  tract  owned  by  thera 
at  Biggs.  Evidence  was  introduced  which  tended  to  prove  the 
location  and  description  of  the  eighty-acre  tract  at  Biggs,  and 
in  what  part  of  the  tract  the  forty  acres  which  plaintiffs  agreed 
to  sell  to  defendant  was  situated.  The  court,  in  effect,  found 
that  at  the  date  of  said  agreement,  one  Mrs.  Biggs  was  desir- 
ous of  purchasing  one  half  of  said  eighty -acre  tract,  i.  e.,  the 
western  half,  upon  which  there  were  valuable  improvements. 
She  offered  to  pay  for  that  half  five  thousand  dollars.  Plain- 
tiffs would  not  accept  her  offer,  but  offered  to  sell  the  entire 
eighty-acre  tract  for  ten  thousand  dollars.  Thereupon  de- 
fendant agreed  with  plaintiffs  that  if  they  would  sell  to  Mrs. 
Biggs  the  western  half  of  said  eighty-acre  tract  for  $125  per 
acre,  he,  defendant,  would  purchase  the  other  half  of  said 
eighty-acre  tract  and  pay  $125  per  acre  therefor.  The  find- 
ing is  justified  by  the  evidence,  and  there  is  no  specification  of 
the  particulars  in  which  the  evidence  is  insufficient  to  justify 
that  finding.  The  contracts  to  sell  to  Mrs.  Biggs  one  half  of 
said  eighty-acre  tract,  and  to  the  defendant  the  other  half 
thereof,  were  made  at  the  same  time  and  place.  We  think 
the  evidence  makesthesubject-matter  sufficiently  certain,  and 
that  is  all  that  is  necessary.  Professor  Pomeroy  says:  "  It  is 
not  strictly  accurate  to  say  that  the  subject-matter  must  be 
absolutely  certain  from  the  writing  itself,  or  by  reference  to 
some  other  writing.  The  true  rule  is,  that  the  situation  of  the 
parties  and  the  surrounding  circumstances,  when  the  con- 
tract was  made,  can  be  shown  by  parol  evidence,  so  that  the 
court  may  be  placed  in  the  position  of  the  parties  themselves; 
and  if  then  the  subject  matter  is  identified,  and  the  terms  ap- 
pear reasonably  certain,  it  is  enough ":  Pomeroy  on  Con- 
tracts, sec.  227,  note.  This  is  in  consonance  with  the  maxim, 
Cerium  est  quod  cerium  reddi  potest.  The  evidence  clearly 
shows  that  the  parties  perfectly  understood  that  the  sale  and 
purchase  was  not  of  an  undivided  interest  of  forty  acres  in  a 
tract  of  eighty  acres,  but  of  forty  acres  in  severalty.  The  de- 
fendant does  not  claim  in  his  answer,  nor  in  his  evidence,  that  he 
intended  to  purchase  an  undivided  interest  in  the  eighty-acre 
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tract  He  denies  that  he  intended  or  agreed  to  purchase  any 
interest  whatever.  Nothing  is  made  .more  clear  by  the  evi- 
dence than  that  Mrs.  Biggs,  with  the  full  knowledge  of  all  the 
parties,  purchased  the  forty  acres  of  said  eighty-acre  tract 
upon  which  the  improvements  were  located.  This  is  clearly 
specified  in  the  written  agreement  between  her  and  the  plain- 
tiffs. They  agreed  to  sell  her  forty  acres,  including  the  build- 
ings and  orchards  on  the  forty  acres,  to  be  taken  by  her  where 
the  houses  and  barns  and  orchards  were  at  that  time,  and  the 
same  place  on  which  Mr.  Biggs,  Jr.,  and  his  family  were  re- 
siding. This  and  the  agreement  to  sell  to  the  defendant  were 
Contemporaneous.  The  defendant,  if  he  agreed  to  purchase 
anything,  agreed  to  purchase  the  forty  acres  remaining  after 
the  forty  acres  purchased  by  Mrs.  Biggs  had  been  segregated 
from  said  eighty-acre  tract. 

By  the  judgment  of  the  court  below,  the  plaintiffs  are  re- 
quired *'to  execute,  duly  acknowledge,  and  deliver  to  said 
defendant  a  good  and  sufficient  deed  of  conveyance  in  fee, 
and  free  and  clear  of  all  encumbrances,  the  form  of  the  same 
to  be  settled  and  approved  by  the  judge  of  said  superior  court, 
if  the  parties  differ  respecting  it,  of  the  'following  described 
premises,  to  wit:  Forty  acres  of  land,  being  the  eastern  half 
of  said  eighty-acre  tract  described  in  said  complaint,  and  the 
part  thereof  not  heretofore  conveyed  to  M.  Biggs,  Jr.,  said 
eighty-acre  tract  being  one  of  the  tracts  into  which  the  ranch 
known  as  Biggs's  upper  ranch  is  divided,  and  upon  the  west- 
ern half  of  which  the  dwelling-house  and  buildings  used  in 
connection  with  said  ranch  are  situated,  all  being  situated 
near  Biggs,  in  said  Butte  County."  And  it  is  further  ad- 
judged that  if  said  defendant  refuse  to  receive  said  deed, 
the  plaintiffs  file  the  same  with  the  clerk  of  the  court;  and 
that  upon  such  delivery  or  filing  of  said  conveyance,  the  de- 
fendant pay  to  the  plaintiffs,  or  their  attorney,  the  sum  of 
five  thousand  dollars,  the  purchase  price  named  in  said  agree- 
ment. 

It  is  urged  on  behalf  of  the  defendant  that  said  premises 
are  encumbered,  and  therefore  he  ought  not  to  be  compelled 
to  accept  a  conveyance  of  them.  He  is  not  compelled  to 
accept  a  conveyance  which  does  not  vest  in  him  the  fee  free 
of  all  encumbrances.  He  was  once  tendered  a  conveyance, 
which  he  did  not  refuse  to  accept  on  the  ground  that  it  did 
not  convey  the  premises  free  of  all  encumbrances,  but  on  the 
ground  that  he  had  never  agreed  to  purchase  the  premises. 
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He  is  amply  protected  by  the  judgment  against  any  encum* 
brances,  and  until  he  is  tendered  a  conveyance  free  of  all 
encumbrances,  he  is  not  compelled  to  accept  it  or  to  pay  any- 
thing to  the  plaintiffs. 

The  errors  of  law  specified  are  such  as  could  not  have  af- 
fected the  substantial  rights  of  the  parties,  and  therefore  must 
be  disregarded. 

Judgment  and  order  affirmed. 


Vendor  and  Vendee  —  Scfficienct  or  DEscaiprioN  in  Contract  for 
Sale  of  Real  Estate.  —  A  descriptioa  of  land  in  a  contract  to  convey,  as 
"lot  6,  lying  within  the  city  limits  of  St.  Paul,  amounting  to  six  and  seven- 
ty hundredths  acres,  according  to  government  survey,  upon  the  Mississippi 
River,"  is  sufficiently  definite:  St.  Paul  Land  Co.  v.  Dayton,  42  Minn.  73, 
"  Whatever  lots  or  lands  which  may  be  owned  by  the  parties  of  the  first 
part  in  the  of  Montville"  is  sufficient:  St.  Paul  Land  Co.  v.  Dayton,  42 
Minn.  73.  "A  house  on  Church  Street "  is  a  sufficient  description  to  satisfy 
the  statute  of  frauds,  and  the  house  may  be  identified  by  parol  evidencej 
Mead  v.  Parker,  115  Mass.  413.  "A  house  and  lot  on  Amity  St,  Lynn, 
Mass.,"  is  a  sufficient  description,  and  parol  evidence  is  admissible  to  apply 
the  description  to  a  house  and  lot  on  such  street  owned  by  the  vendor  at  the 
time  the  memorandum  was  signed:  Hurley  v.  Brown,  93  Mass.  545. 


Peers  v.  McLaughlin. 

[88  California,  294,] 

A  MoRTOAQS  Defectitelt  Executed,  or  an  imperfect  attempt  to  create  a 
mortgage  upon  specific  property,  for  the  purpose  of  securing  a  debt,  will 
create  a  specific  lien  upon  the  property  intended  to  be  mortgaged. 

Equitable  Mortgage.  —  Mortgage  Executed  by  a  Father  on  Behalf  of 
Himself  and  his  Children,  when  he  did  not  have  authority  to  execute 
it  for  them,  is  nevertheless  enforceable  as  an  equitable  mortgage,  if  it 
was  given  as  part  of  the  purchase  price  of  property  which  the  mortgagee 
had  sold  and  conveyed  to  the  father  and  children  pursuant  to  an  agree- 
ment that  they  would  give  him  a  mortgage  for  the  unpaid  purchase- 
money. 

A  Minor  will  not  be  Permitted  to  Adopt  a  Part  of  an  Entire 
Transaction  which  is  beneficial  to  him,  and  reject  its  burdens.  Hence 
if  a  father  of  minors  acts  for  them,  they  must  either  accept  or  repudiate 
the  entire  transaction;  they  cannot  retain  its  fruits  and  at  the  same  time 
deny  its  obligations. 

Minors  cannot  Avoid  a  Mortgage  and  Affirm  a  Deed,  when  Both 
▲RE  Made  at  the  Same  Time,  relate  to  the  same  property,  and  to- 
gether  make  but  one  transaction. 

Chase  and  Chase,  and  C.  Y.  Brown,  for  the  appellants. 

/.  M.  Seawell,  and  Reinstein  and  Eisner,  for  the  respondents. 
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De  Haven,  J.  The  court  below  adjudged  that  defendant 
Thomas  McLaughlin  is  indebted  to  the  plaintififs  in  the  sum 
of  $1,615.24,  and  that  said  indebtedness  is  a  lien  upon  the 
land  described  in  the  complaint,  and  directed  that  it  be  sold 
to  satisfy  said  lien.  All  of  the  defendants  appeal  from  this 
judgment.  There  is  no  bill  of  exceptions  in  the  record.  The 
findings  show  the  following  facts:  The  defendants  John  Thomas 
Edward  McLaughlin  and  Margaret  McLaughlin  are  minor 
children  of  the  defendant  Thomas  McLaughlin.  In  March, 
1884,  the  plaintififs  and  the  defendant  Thomas  McLaughlin 
made  an  agreement,  the  plaintififs  to  convey  to  said  Thomas 
McLaughlin  and  his  said  minor  children  the  land  described  in 
the  complaint  for  the  sum  of  two  thousand  five  hundred  dollars, 
and  at  the  same  time  the  defendant  Thomas  McLaughlin  paid 
to  plaintififs  on  account  of  said  purchase  the  sum  of  thirteen 
hundred  dollars,  and  the  balance  of  twelve  hundred  dollars 
was  to  be  paid  October  1,  1884.  On  October  10th  following, 
this  balance  was  still  unpaid,  and  it  was  then  agreed  between 
plaintififs  and  the  defendant  Thomas  McLaughlin,  "  for  him- 
self and  his  said  children,  ....  that  plaintififs  should  exe- 
cute a  deed  ....  of  said  ....  land  to  Thomas  McLaughlin 
and  his  said  children,  and  that  the  said  balance  of  said  pur- 
chase price  ....  should  be  secured  by  a  mortgage  upon  said 
lot  of  land." 

Thereupon  plaintififs  conveyed  said  land  to  the  defendant 
McLaughlin  and  his  said  njinor  children,  at  the  same  time 
receiving  back  a  note  for  twelve  hundred  dollars,  and  a  mort- 
gage to  secure  it  upon  the  land  conveyed.  The  mortgage 
recited  that  "Thomas  McLaughlin,  John  Thomas  Edward 
McLaughlin,  and  Margaret  McLaughlin  "  are  parties  thereto 
of  the  first  part,  and  was  signed,  — 

"Thomas  McLaughlin.     [Seal] 
"  Thomas  McLaughlin,     [Seal] 

"Guardian   of  the   persons   and  estates  of  John  Thomas 
Edward  McLaughlin  and  Margaret  McLaughlin,  minors." 

The  note  was  also  signed  by  Thomas  McLaughlin  for  him- 
self, and  also,  below,  as  guardian  for  the  said  minors. 

The  court  further  finds  "  that  said  deed  and  mortgage  were 
drawn  by  one  Oliver  Walcott,  an  attorney  at  law,  who  repre- 
sented to  said  plaintififs  that  said  mortgage  was  suflQ,cient  to 
create  a  lien  for  said  sum  of  twelve  hundred  dollars,  upon  the 
interests  of  said  children  as  well  as  upon  the  interest  of  said 
Thomas  McLaughlin  in  said  lot  of  land,  and  that  said  plain- 
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tiffs,  when  they  executed  said  deed  and  received  the  mort- 
gage, believed  that  said  mortgage  was  sufficient  and  effective" 
for  that  purpose. 

It  is  claimed  by  the  defendant  minors  that  the  judgment  is 
erroneous,  in  so  far  as  it  makes  the  said  indebtedness  of  the 
defendant  Thomas  McLaughlin  a  lien  upon  their  interest  in 
the  land  so  conveyed  to  them. 

There  is  nothing  in  the  case  showing  that  any  portion  of 
the  money  paid  by  the  defendant  Thomas  McLaughlin  be- 
longed to  said  minors,  or  whether  he  was  or  was  not  in  fact 
the  guardian  of  their  estates. 

We  are  of  the  opinion  that  upon  the  facts  appearing  here 
the  mortgage  referred  to  may  be  enforced  as  an  equitable 
mortgage  upon  the  whole  land,  and  whatever  interest  the  de- 
fendant minors  may  have  acquired  therein  by  virtue  of  the 
deed  referred  to  is  subject  to  its  lieri. 

The  principle  is  well  settled  in  equity  that  a  mortgage  de- 
fectively executed,  or  an  imperfect  attempt  to  create  a  mort- 
gage upon  specific  property  for  the  purpose  of  securing  a 
debt,  will  create  a  specific  lien  upon  the  property  so  intended 
to  be  mortgaged:  Daggett  v.  Rankin,  31  Cal.  327;  Love  v. 
Sierra  N.  L.  W.  &  M.  Co.,  32  Cal.  652;  91  Am.  Dec.  602. 

In  Remington  v.  Higgins,  54  Cal.  620,  which  was  an  action 
against  husband  and  wife,  the  facts  were,  that  the  husband 
bargained  for  land,  agreeing  that  a  mortgage  should  be  given 
to  secure  the  purchase  price,  and  at  his  request  the  deed  was 
made  to  his  wife,  and  she  executed  the  mortgage.  This  mort- 
gage was,  however,  invalid,  because  by  the  conveyance  to  the 
wife  the  property  became  community  property,  and  as  such 
was  not  subject  to  mortgage  by  the  wife.  In  dealing  with 
that  state  of  facts,  the  court  uses  this  language:  "  Admitting 
that  the  transaction  did  not  create  a  mortgage  in  law,  and  not 
deciding  but  that  plaintiff  may  have  waived  his  lien  of  a 
vendor,  we  are  of  the  opinion  that  plaintiff  has  a  lien  upon 
the  premises  by  way  of  equitable  mortgage  to  recover  the  un- 
paid portion  of  the  purchase-money  and  interest.  The  hus- 
band in  bargaining  for  the  premises  agreed  that  a  mortgage 
should  be  given;  a  paper  was  executed,  in  pursuance  of  that 
agreement,  which  was  supposed  by  the  parties  to  have  accom- 
plished that  object.  It  now  appears  that  that  paper  is  invalid 
as  a  mortgage.  Equity  will  treat  that  as  done  which  the 
parties  agreed  to  have  done,  and  which  ought  to  have  been 
done." 
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So  in  this  case,  the  father  agreed  that  the  balance  of  the 
purchase  price  should  be  secured  by  a  mortgage  of  the  land 
conveyed,  and  we  presume  that  the  one  under  consideration  was 
executed  by  him  in  good  faith  to  carry  out  that  agreement, 
and  the  court  below  finds  that  the  plaintiflfs  accepted  it  under 
the  belief  that  it  was  a  valid  lien  upon  the  whole  land  they  were 
conveying,  and  it  was  because  the  plaintiffs  so  relied  upon  it 
that  the  defendants  were  enabled  to  acquire  any  interest  in 
the  land.  We  have  not  overlooked  the  fact  that  in  all  the 
cases  above  cited  the  persons  against  whom  the  imperfect  in- 
strument was  enforced  had  the  capacity  to  make  a  valid  con- 
tract, while  by  the  judgment  here  it  is  the  land  of  minors 
who  were  and  are  incapable  of  contracting  for  land,  and,  in  a 
general  sense,  of  ratifying  such  a  contract,  against  which  this 
mortgage  is  enforced. 

But  this  fact  ought  not,  under  the  circumstances  here  dis- 
closed, to  prevent  the  application  of  the  equitable  yule  which 
lies  at  the  foundation  of  these  cases.  It  must  be  borne  in 
mind,  also,  that  the  agreement  of  the  father  and  his  assumed 
agency  in  accepting  a  deed  in  pursuance  of  the  agreement  is 
the  source  or  foundation  of  all  the  right,  legal  or  equitable, 
which  these  minors  have  in  the  land.  The  deed  was  made  to 
them  solely  by  direction  of  the  father.  That  was  the  form 
which  the  transaction  took,  and  in  equity  the  agreement  that 
the  purchase  price  should  be  secured  by  a  mortgage  upon  the 
land,  the  conveyance  and  the  mortgage  must  be  regarded  as 
one  transaction,  and  no  person,  whether  minor  or  adult,  can 
be  permitted  to  adopt  that  part  of  an  entire  transaction  which 
is  beneficial,  and  reject  its  burdens. 

This  commanding  principle  of  justice  is  so  well  established, 
that  it  has  become  one  of  the  maxims  of  the  law.  The 
father  acted  for  the  children,  and  they  must  either  accept  or 
repudiate  the  entire  contract  which  he  made;  they  cannot  re- 
tain its  fruits  and  at  the  same  time  deny  its  obligations. 

"  A  party  cannot  apply  to  his  own  use  that  part  of  the  trans- 
action which  may  bring  to  him  a  benefit,  and  repudiate  the 
other,  which  may  not  be  to  his  interest  to  fulfill.  Thus  it 
has  been  held  that  an  infant  cannot  avoid  a  mortgage  and 
affirm  a  deed,  when  both  are  made  at  one  and  the  same  time, 
relate  to  the  same  property,  and  go  to  make  up  one  transac- 
tion. If  the  mortgage  be  avoided  under  the  plea  of  infancy, 
the  deed  becomes  of  no  effect":  Heath  v.  West,  28  N.  H.  108. 

In  this  case  the  minors  are  before  the  court,  and  have  filed 
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an  answer  by  their  guardian  ad  litem.  They  have  not  dis- 
claimed the  title  vested  in  them  hy  the  deed  procured  under 
the  circumstances  stated,  but  seek  to  defeat  the  lien  of 
plaintififs'  mortgage,  so  far  as  their  title  is  concerned,  by  the 
plea  "  that  they  have  not  ratified  any  contract  relating  to  the 
sale  of  said  lot,  and  that  they  are  incapable  of  ratifying  the 
same."  But  what  the  rules  of  equity  would  not  permit  them 
to  do  if  they  had  attained  their  majority  they  cannot  be  per- 
mitted to  do  now  through  their  guardian  ad  litem. 
Judgment  aflSrmed.  

Equitablb  Mortoaoe,  What  Constitutes:  See  extended  note  to  Huttler 
▼.  Philips,  4  Am.  St.  Rep.  696-708.  A  mortgage  on  real  estate,  executed  in 
favor  of  a  partnership  in  its  firm  name,  and  recorded  as  required  by  stat- 
nte,  constitutes  a  valid  lien  upon  the  property  in  favor  of  the  firm  as  security 
for  indebtedness  to  it:  Bank  v.  Johnson,  47  Ohio  St.  306.  When  the  rights 
of  innocent  third  parties  will  not  be  afifected,  a  mortgage  discharged  from 
record  will  be  given  its  original  priority  as  a  lien  by  a  court  of  equity:  Fergu- 
$on  V.  Olaasford,  68  Mich.  36. 

Minor  cannot  Disaffirm  his  Contract,  and  also  retain  the  benefits 
thereof:  See  extended  note  to  Craig  v.  Van  Behher,  18  Am.  St.  Rep.  660. 
He  cannot  affirm  a  portion  of  a  single  transaction,  and  disaffirm  the  rest. 
He  must  abide  by  it  or  disaffirm  it  in  toto:  See  same  note,  page  659. 
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Salk  Madb  to  Hinder,  Delay,  or  Defraud  Creditors  is,  as  to  them, 
absolutely  void,  and  not  voidable  merely. 

Pleading  Fraud  when  Necessary.  —  When  a  sheriff  is  sued  for  possession 
or  conversion  of  property,  and  denies  the  title  of  the  plaintiff,  he  may, 
under  such  denial,  prove  that  a  transfer  to  plaintiff  was  made  to  hinder, 
delay,  or  defraud  creditors  of  the  vendor,  and  that  the  sheriff  represent* 
one  of  such  creditors. 

Pleading.  —  Sheriff,  in  an  Action  against  Him  for  the  Possession  ob 
Conversion  of  Property,  need  not  anticipate  the  source  of  the  plain- 
tiff's title,  nor  allege  that  it  was  acquired  for  the  purpose  of  hindering, 
delaying,  or  defrauding  creditors.  Such  defense  is  admissible  under  the 
denial  to  plaintiff's  title. 

Witness  —  Prior. — Evidence  that  a  witness,  long  prior  to  the  trial,  made 
statements  consistent  with  his  testimony  is  not  admissible  when  he  has 
been  impeached  by  evidence  of  his  bad  reputation,  to  rebut  the  effect  of 
such  impeaching  evidence. 

John  F.  Ellison  and  J.  T.  Matlock,  for  the  appellant. 

A.  M.  McCoyy  Clay  W.  Taylor,  and  Jackson  Hatch^  for  the 
respondent. 


March,  1891.]  Mason  v.  Vestal.  811 

Temple,  C.  This  appeal  ig  from  the  judgment  and  from  an 
order  denying  defendant's  motion  for  a  new  trial.  The  suit 
was  brought  against  the  sheriff  to  recover  for  property  seized 
at  the  suit  of  L.  Newcomer  against  James  Gleason,  who  is  a 
brother  of  the  plaiutiflF.  The  answer  denies  the  title  and  pos- 
seasion  of  plaintiff,  justifies  under  the  writ,  and  avers  title  ia 
Gleason. 

Plaintiff  derives  her  title  from  Gleason,  and  at  the  trial  the 
controversy  was  as  to  the  validity  of  the  transfer  to  her.  The 
questions  raised  relate  almost  entirely  to  alleged  erroneous 
rulings  in  the  admission  of  evidence  tending  to  establish  the 
bona  fides  of  the  sale  to  plaintiff. 

On  the  trial  the  plaintiff  objected  to  the  testimony  of  de- 
fendant on  this  subject,  claiming  that  the  answer  did  not  raise 
the  issue  of  fraud,  and  now  insists  that  if  the  rulings  com- 
plained of  are  erroneous  they  are  still  not  injurious,  for  the 
same  reason. 

It  is  claimed  that  the  insufficiency  of  this  answer  is  estab- 
lished by  the  cases  of  Albertoli  v.  Branham,  80  Gal.  633,  13 
Am.  St.  Rep.  200,  and  Sukeforth  v.  Lord,  87  Cal.  399. 

In  those  cases,  however,  the  defendants  did  not  content 
themselves  with  merely  denying  the  right  of  plaintiff,  justify- 
ing under  a  writ,  and  averring  title  in  the  debtor  of  the  at- 
taching creditor,  but  proceeded  to  charge  the  plaintiff  with  an 
attempt  to  assist  the  debtor  in  defrauding  his  creditors.  It  is 
not  necessary  to  set  up  such  a  defense.  It  has  been  held  that 
the  defendant  is  not  required  to  anticipate  the  source  from 
which  plaintiff  claims  to  derive  his  title,  but  if  he  does  pro- 
ceed to  set  up  the  acts  of  fraud  which  he  charges  render  plain- 
tiff's title  invalid,  he  must  state  facts  which  are  sufficient  in 
law  to  that  end. 

But  such  plea  is  entirely  unnecessary.  A  sale  made  to 
hinder,  delay,  and  defraud  creditors  is,  as  to  such  creditors, 
absolutely  void,  and  not  voidable  merely:  Civ.  Code,  sec.  3439; 
Freeman  on  Executions,  136;  Butler  v.  Collins,  12  Cal.  463. 

When  the  defendant  denies  the  plaintiff's  title,  and  shows 
himself  to  be  a  creditor,  such  evidence  is  admissible  in  rebut- 
tal of  plaintiff's  proof  of  title.  It  shows  such  title  invalid; 
that,  as  to  defendant,  the  transfer  is  void. 

This  question  was  expressly  decided  by  this  court  in  Grum 
V.  Barney,  55  Cal.  254,  and  in  Humphreys  v.  Ilarkey,  55  Cal. 
284;  and  decisions  elsewhere  accord  with  these  decisions:  See 
Tupper  V.  Thompson,  2G  Minn.  385. 
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James  Gleason  was  a  witness  for  the  plaintiff,  and  gave  evi- 
dence in  support  of  nearly  all  the  facts  constituting  plaintiff's 
case.  In  rebuttal,  he  was  impeached  by  evidence  of  state- 
ments made  by  him  inconsistent  with  his  testimony,  and  by 
showing  that  his  reputation  for  truth  was  bad.  The  plaintiff 
was  then  allowed,  against  the  objection  of  defendant,  to  prove 
by  other  witnesses  that  he  had  also  made  statements  consist- 
ent with  his  testimony.  When  this  testimony  was  objected 
to,  counsel  explained  the  offer:  "  We  propose  to  prove  [state- 
ments made?]  at  a  time  so  far  remote  that  there  was  no  pos- 
sibility he  would  foresee  it,  and  which  preclude  the  idea  that 
the  story  was  a  fabrication  of  recent  date." 

Respondent  does  not  claim  the  right  to  prove  such  state- 
ments in  rebuttal  of  the  statements  proved  by  defendant,  but 
he  claims  that  the  fact  that  his  witness  was  impeached  by 
evidence  of  bad  reputation  justifies  such  evidence. 

The  first  thing  that  strikes  one  upon  such  a  proposition  is, 
that  this  character  of  evidence  does  not  meet  the  emergencies 
of  the  case.  Where  a  witness  is  discredited  by  showing  that 
he  is  not  disinterested,  but  is  testifying  under  an  induce- 
ment to  "misstate  the  facts,  there  is  some  plausibility  in  the 
claim  that  statements  to  the  same  effect  as  his  testimony, 
made  before  he  became  interested,  tend  in  some  degree  to 
show  that  his  testimony  was  not  affected  by  this  interest. 
Here  the  question  was,  whether  Gleason  was  a  truthful  man, 
and  the  evidence  had  no  bearing  upon  that  issue. 

The  doctrine  upon  this  subject  is  discussed  in  People  v. 
Doyell,  48  Cal.  90;  Barkly  v.  Copeland,  74  Cal.  1 ;  5  Am.  St. 
Rep.  413;  and  1  Greenl.  Ev.,  sec.  469. 

These  authorities  do  not  support  the  respondent  in  this 
matter,  and  he  has  not  referred  us  to  any  which  do.  On  the 
hypothesis  of  the  plaintiff,  Gleason  had  no  interest  in  the  case, 
nor  could  he  have  had  any,  except  upon  the  theory  of  the  de- 
fense that  the  transaction  was  an  attempt  to  hide  his  prop- 
erty from  his  creditors;  and  upon  that  supposition,  who  can 
tell  how  long  he  had  been  seeking  a  cover  for  his  fraud? 

It  is  not  denied  that  the  evidence  was  material,  and  it  must 
have  been  injurious.  The  trial  was  before  a  jury,  who  found 
for  plaintiff.     We  think  the  ruling  erroneous. 

The  other  alleged  errors  need  not  be  noticed,  as  they  may 
not  be  repeated  on  a  new  trial,  except  the  point  made  that  the 
evidence  does  not  show  an  immediate  delivery.     Upon  that 
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poiatwe  think  there  was  evidence  enough  to  warrant  the  court 
in  submitting  the  matter  to  the  jury. 

We  advise  that  the  judgment  and  order  be  reversed,  and  a 
new  trial  ordered. 

Vanclief,  C,  and  Foote,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  reversed,  and  a  new  trial 
ordered.  

Fraudulent  Conveyance,  whether  Void  or  Voidable:  See  Steele  v. 
Coon,  27  Neb.  586;  20  Am.  St.  Rep.  705,  and  note;  Helms  v.  Oreen,  105  N.  C. 
251;  18  Am.  St.  Rep.  893,  and  note.  Assignment  by  an  insolvent  debtor  of  a 
life  insurance  policy  payable  to  himself  to  avoid  the  payment  of  his  debts  la 
void  as  to  creditors:  Savings  Bank  v.  McLean,  84  Mich.  625.  Making  of  a 
general  assignment  by  a  debtor  for  the  benefit  of  his  creditors  in  such  a  way 
as  to  give  preference  to  one  over  another  is,  in  some  of  the  states,  fraudulent 
and  void:  Har\ford  Oil  Co.  v.  Bank,  126  111.  584;  Lancaster  v.  Wheeler,  62 
N.  H.  479;  Bank  of  Commerce  v.  Payne,  86  Ky.  446.  A  conveyance  for  the 
purpose  of  hindering  and  delaying  creditors  is  fraudulent  and  void:  Weber 
v.  Mick,  131  111.  520.  All  transfers  made  in  trust  for  the  use  of  a  grantor 
are  fraudulent  and  void  as  against  his  creditors:  Kendall  v.  Bishop,  76  Mich. 
634.  A  party  who  conveys  away  his  land  to  prevent  the  state  from  subject- 
ing it  to  the  payment  of  fines  is  guilty  of  fraud,  and  such  convej'ance  is  void; 
State  V.  Burkeholder,  30  W.  Va.  593.  A  fraudulent  conveyance  is  valid, 
except  as  to  creditors:  Fordyce  v.  Hicks,  76  Iowa,  41. 

Pleading  Fraud,  when  Nece.ssary:  People  v.  Healy,  128  HI.  9;  15  Am. 
St.  Rep.  90,  and  note.  How  fraud  must  be  pleaded:  Helms  v.  Green,  105 
N.  C.  251;  18  Am.  St.  Rep.  893,  and  note.  A  court  of  equity  can  only  decree 
on  the  case  made  by  the  pleadings;  fraud  not  put  in  issue  by  the  pleadings 
cannot  be  introduced  by  depositions:  Welfley  v.  Shenandoah  etc.  Co.,  83  Va. 
768.  An  allegation  that  defendant  has  disposed  of  the  greater  part  of  his 
property  with  intent  to  defraud  creditors,  and  has  left  the  state  with  like 
intent,  will  sustain  a  warrant  of  attachment:  Roddey  v.  Erwin,  31  S.  C.  36. 
A  complaint  is  bad  which  fails  to  aver  that  the  debtor,  after  a  fraudulent 
conveyance,  had  not  money  enough  left  to  pay  his  debts:  Sell  v.  Bailey,  119 
Ind.  51.  Charges  of  fraud  or  mistake  must  be  specific,  to  avail  auythingt 
Howard  r.  Penaacola  etc  EL  R.  Co.,  24  Fla.  560. 
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[In  Bank.] 

Spect  u  Spect. 

[88  California,  437.] 
Pbacticb  — FiNDiNQS.  —  Ip  A  CouRT  DECLINES  TO  FiND  upon  Certain  isaaes» 
on  the  gronnd  that  they  are  not  material,  the  appellate  court  will  pre* 
same  that  evidence  was  ofifered  thereupon,  and  will  reverse  the  judg- 
ment if,  in  its  opinion,  the  issues  were  material. 

MOBTOAQEB  MAY  BE   GiVEN  THE  RiGHT  TO  THE   POSSESSION  of  the  mortgaged 

property  as  additional  security  for  his  debt,  and  this  may  be  done  by 
parol  agreement,  and  the  right  to  retain  possession  is  not  dependent  on 
the  right  to  foreclose  the  mortgage,  but  solely  on  the  existence  of  the 
debt. 

Land  is  Held  in  Pledqb  when  a  Mortoaqob  Gives  a  Mortgagee  Pos- 
session as  additional  security  for  his  debt,  and  the  pledgee  has  the  right 
to  retain  possession  until  the  debt  is  paid,  though  the  statute  of  limita- 
tions has  barred  all  remedy  for  its  recovery. 

Mortgagee  in  Possession  is  Entitled  to  Retain  Such  Possession  un- 
til HIS  Dbbt  is  Paid,  and  cannot  be  deprived  thereof  by  an  action  of 
ejectment,  although  the  statute  of  limitations  has  barred  hia  right  to 
maintain  an  action  to  enforce  the  debt. 

Mortgagor  cannot  Maintain  Ejectment  against  his  Mortgagee  un- 
til the  debt  is  paid,  and  it  cannot  be  paid  by  mere  lapse  of  time. 

B.  F.  Howard  and  S.  O.  Tompkins,  for  the  appellant. 
H.  M.  Albery  and  W.  0.  Dyas,  for  the  respondent. 

Harrison,  J.  The  defendant,  in  her  answer  to  a  complaint 
in  ejectment,  which  was  in  the  ordinary  form,  denied  all  its 
allegations,  and  "  for  a  separate  and  equitable  defense  to 
plaintifif' 8  action,  and  for  the  purpose  of  obtaining  equitable 
relief  herein,"  alleged  that  in  October,  1875,  Jonas  Spect,  who 
was  then  the  owner  and  in  possession  of  the  demanded  prem- 
ises, conveyed  the  same  to  one  Montgomery;  that  in  October, 
1876,  said  Jonas  Spect  borrowed  from  the  defendant  the  sum 
of  $2,200,  and  executed  to  her  his  promissory  note  therefor; 
that  on  the  second  day  of  January,  1877,  he  procured  said 
Montgomery  to  convey  the  demanded  premises  to  her,  and 
that  at  the  same  time,  and  as  a  part  of  the  same  transaction, 
an  agreement  was  entered  into  between  herself  and  said  Jonas 
Spect,  declaring  that  said  conveyance  was  made  as  security 
for  the  payment  of  said  promissory  note;  "  that  by  virtue  of 
said  conveyance  from  Montgomery,  and  said  agreement,  and 
by  the  consent  of  said  Jonas  Spect,  defendant  took  possession 
of  the  demanded  premises,  and  has  ever  since  remained,  and 
is  now,  in  actual  possession  of  the  same,  claiming  them  as  her 
own;  that  no  part  of  said  $2,200  has  ever  been  paid,  principal 
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or  interest,  but  the  whole  thereof  is  now  due  and  unpaid, 
amounting  to  $5,632";  and  prayed  judgment  that  plaintifif's 
complaint  be  dismissed.  The  action  was  tried  by  tlie  court, 
and  judgment  rendered  for  the  plaintiff.  The  court  made 
findings  of  the  facts  alleged  in  the  complaint,  and  incorpo- 
rated therein  the  following  statement,  with  reference  to  the 
equitable  defense  set  up  in  the  answer:  "The  court  declines 
to  find  on  the  fact  whether  or  not  defendant  has  a  mortgage 
lien  on  the  premises  in  controversy,  for  the  reason  that  the 
court  is  of  the  opinion  that  it  is  not  necessary  for  the  disposi- 
tion of  the  issues  involved  in  this  case  to  find  upon  that  mat- 
ter, this  being  an  action  of  ejectment,  and  the  only  question 
involved  being  the  right  to  the  possession  of  the  premises  de- 
scribed in  plaintifi''s  complaint."  The  defendant  has  appealed 
directly  from  the  judgment,  and  presents  as  a  ground  for  its 
reversal  that  the  court  failed  to  find  upon  the  issues  presented 
by  her  equitable  defense. 

Inasmuch  as  the  court  gives  as  its  reason  for  not  making 
findings  upon  these  issues  that  such  findings  were  immaterial, 
we  must  assume  that  evidence  was  introduced  at  the  trial 
sufficient  to  support  the  allegations,  and  therefore  the  rule 
announced  in  Himmelman  v.  Henry,  84  Cal.  104,  has  no  appli- 
cation. If  the  facts  alleged  by  the  defendant  constitute  a 
defense  to  the  cause  of  action  set  forth  in  the  complaint,  they 
presented  material  issues  upon  which  the  court  should  have 
made  findings,  and  a  failure  to  do  so  was  error  which  will  re- 
quire a  reversal  of  the  judgment. 

The  court  does  not  find  by  what  means  the  plaintiff  be- 
came the  owner  of  the  demanded  premises,  but  as  it  is  alleged 
in  the  equitable  defense  above  named  that  Jonas  Spect  was 
the  owner  at  the  time  he  made  the  conveyance  to  Montgomery, 
we  must  assume  that  the  plaintiff's  title  is  derived  under  him, 
and  is  therefore  subject  to  whatever  encumbrance  was  created 
by  the  foregoing  acts  in  favor  of  the  defendant,  and  that  the 
plaintiff  can  assert  no  greater  rights  to  the  premises  than 
could  Jonas  Spect  himself,  were  he  the  plaintiff  herein.  It 
may  also  be  assumed,  although  it  does  not  appear  in  the  record 
that  such  point  was  presented  to  the  court  below,  that  the 
defendant's  right  of  action  upon  the  debt  for  which  this 
mortgage  was  given  to  her  was  barred  by  the  statute  of  limi- 
tations. 

The  question  to  be  determined  is,  Can  a  mortgagor,  who  has 
placed  his  mortgagee  in  possession  of  the  mortgaged  premises, 
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maintain  ejectment  against  him  while  the  debt  for  which  the 
mortgage  was  given  remains  unsatisfied,  even  though  an  ac- 
tion by  the  mortgagee  for  the  recovery  of  the  debt  is  barred  by 
the  statute  of  limitations? 

Section  2927  of  the  Civil  Code  declares  that  "a  mortgage 
does  not  entitle  the  mortgagee  to  the  possession  of  the  prop- 
erty, unless  authorized  by  the  express  terms  of  the  mortgage; 
but  after  the  execution  of  the  mortgage  the  mortgagor  may 
agree  to  such  change  of  possession  without  a  new  considera- 
tion." 

The  right  of  the  mortgagee  to  take  possession  of  the  mort- 
gaged premises  does  not  depend  upon  the  statute.  The  mort- 
gagor could  at  all  times,  even  by  a  parol  agreement,  give  to 
his  mortgagee  this  additional  security:  Fogarty  v.  Sawyer,  17 
Cal.  589;  Edwards  v.  Wray,  11  Biss.  251.  In  taking  such 
possession,  the  mortgagee  does  not  thereb}'  acquire  any  estate 
in  the  land,  or  obtain  for  his  mortgage  any  higher  character- 
or  any  diflferent  or  greater  protection,  than  it  would  otherwise 
have  possessed.  In  any  action  to  enforce  the  mortgage,  or  to 
collect  the  debt  for  which  it  was  given  as  security,  the  mort- 
gagee has  no  additional  rights  by  reason  of  the  fact  that  he  is 
in  possession  of  the  mortgaged  premises  with  the  consent  of  the 
mortgagor.  Such  possession  does,  however,  give  him  rights 
in  addition  to  those  conferred  by  the  mortgage.  It  is  an  ad- 
ditional security  for  the  debt,  which  he  is  entitled  to  retain  in 
accordance  with  the  terms  under  which  it  was  received.  This 
right  to  retain  the  possession  of  the  land  is  not  coincident  with 
a  right  to  foreclose  his  mortgage,  or  dependent  upon  such 
right,  but  depends  solely  upon  the  existence  of  the  debt.  The 
possession  of  the  land  is  a  special  security  for  the  debt,  distinct 
and  separate  from  the  mortgage,  which  has  been  conferred  by 
an  act  of  the  debtor,  and  the  right  to  retain  the  same  is  inde- 
pendent of  and  distinct  from  any  right  springing  from  the 
mortgage.  A  mortgage  is  defined  by  section  2920  of  the  Civil 
Code  to  be  "  a  contract  by  which  specific  property  is  hypothe- 
cated for  the  performance  of  an  act,  without  the  necessity  of  a 
change  of  possession."  The  use  of  the  term  "hypothecate" 
signifies  that  possession  is  not  an  incident  of  the  mortgage, 
and  that  the  fact  of  possession  is  entirely  distinct  from  the 
contract  of  hypothecation.  When,  therefore,  in  addition  to 
the  contract  of  hypothecation,  the  debtor  gives  to  his  creditor 
the  possession  of  the  mortgaged  premises,  he  thereby,  in  addi- 
tion to  the  mortgage  which  he  has  executed,  also  pledges  the 
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land  to  him  as  security  for  the  debt,  and  confers  upon  him 
such  rights  as  are  incident  to  a  pledge. 

The  common  law  recognized  this  species  of  landed  security. 
It  was  there  called  vadium  vivum,  as  distinguished  from  the 
vadium  mortuum.  This  is  defined  by  Chancellor  Kent  to  be: 
"  when  the  creditor  takes  the  estate  to  hold  and  enjoy  it  with- 
out any  limited  time  of  redemption,  and  until  he  repays  himself 
out  of  the  rents  and  profits.  In  that  case  the  land  survives 
the  debt,  and  when  the  debt  is  discharged,  the  land,  by  right 
of  reverter,  returns  to  the  original  owner  ":  4  Kent's  Com.  137; 
2  Bla.  Com.  157;  Co.  Lit.  205  a.  The  holding  of  the  land  in 
pledge  is  like  the  holding  of  any  other  pledge.  Until  the 
debt  is  repaid  the  owner  of  the  pledge  cannot  recover  it  from 
the  creditor.  The  holder  of  personal  property  given  as  secu- 
rity for  a  debt  is  entitled  to  retain  the  same  from  the  owner 
until  the  debt  is  satisfied,  even  though  the  statute  of  limita- 
tions has  barred  all  right  of  action  to  recover  the  debt:  Jones 
V.  Merchants'  Bank,  4  Rob.  (N.  Y.)  221.  Under  the  same 
principle  the  mortgagee  in  possession  is  entitled  to  retain  such 
possession  until  the  debt  is  paid.  "  The  mortgagee's  right, 
being  in  possession,  to  defend  himself  against  an  ejectment 
by  the  mortgagor,  is  but  a  right  to  retain  the  possession  of  the 
pledge  for  the  purpose  of  paying  the  debt.  Such  a  right  is  but 
the  incident  of  the  debt,  and  has  no  relation  to  a  title  or  estate 
in  the  lands  ":  Kortright  v.  Cady,  21  N.  Y.  364;  78  Am.  Dec. 
145.  "  On  the  same  principle  that  the  party  who  holds  goods 
in  pledge  for  a  debt  may  retain  those  goods,  even  after  an 
action  at  law  upon  such  debt  has  been  barred,  the  party  who 
has  got  rightful  possession  of  land  mortgaged  may  retain  pos- 
session thereof  until  his  debt  is  paid,  although  he  can  bring 
no  action  to  enforce  the  debt ";  Henry  v.  Confidence  M.  Co.,  1 
Nev.  622.  In  Button  v.  Warschauer,  21  Cal.  625,  82  Am.  Dec. 
765,  it  is  said:  "  When  possession  is  taken  by  the  mortgagee 
after  condition  broken,  by  consent  of  the  mortgagor,  it  will  be 
presumed,  in  the  absence  of  clear  proof  to  the  contrary,  to  be 
with  the  understanding  that  the  mortgagee  is  to  receive  the 
rents  and  profits,  and  apply  them  to  the  payment  of  the  debt 
secured.  There  is,  indeed,  no  other  good  reason  why  the 
mortgagee  should  be  let  into  possession  in  preference  to  any 
other  party,  and  unless  a  limitation  to  the  period  of  possession 
is  fixed  at  the  time,  it  will  be  considered  as  extending  until 
the  satisfaction  of  the  debt.     Having  thus  entered,  the  mort- 
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gagee  can  bold  against  the  mortgagor,  and  all  others,  until 
such  satisfaction  is  obtained." 

The  rights  which  grow  out  of  the  relations  existing  between 
mortgagor  and  mortgagee,  as  well  as  the  remedies  for  the  en- 
forcement and  protection  of  those  rights,  are  of  equitable  ori- 
gin, and  are  to  be  determined  by  the  principles  of  equity, 
whether  the  right  be  asserted  or  the  remedy  sought  in  an 
action  at  law  or  in  equity.  These  principles,  when  once  estab- 
lished, become  the  guidance  of  courts  of  law  as  well  as  of 
equity,  even  in  those  countries  where  the  tribunals  of  law  and 
equity  are  distinct.  It  was  said  by  Lord  Redesdale:  '*  The 
distinction  between  strict  law  and  equity  is  never  in  any  coun- 
try a  permanent  distinction.  Law  and  equity  are  in  continual 
progression,  and  the  former  is  constantly  gaining  ground  upon 
the  latter.  A  great  part  of  what  is  now  strict  law  was  for- 
merly considered  as  equity,  and  the  equitable  decisions  of 
this  age  will  unavoidably  be  ranked  under  the  strict  law  of 
the  next."  Section  307  of  the  Code  of  Civil  Procedure  de- 
clares: . "  There  is  in  this  state  but  one  form  of  civil  actions 
for  the  enforcement  or  protection  of  private  rights  and  the 
redress  or  prevention  of  private  wrongs,"  While  all  distinc- 
tions in  the  form  of  actions  are  abolished,  yet  the  principles 
upon  which  the  rights  of  parties  are  to  be  determined  remain 
to  guide  the  judgment  of  the  court.  Courts  look  to  the  sub- 
stantial rights  of  the  parties  for  the  purpose  of  determining 
the  remedy  to  which  they  are  entitled,  irrespective  of  the 
form  of  the  complaint  under  which  the  remedy  is  sought. 
Whenever  a  mortgagor  seeks  a  remedy  against  his  mortga- 
gee, which  appears  to  the  court  to  be  inequitable,  whetlier  it 
be  to  cancel  the  mortgage  as  a  cloud  upon  his  title  {Booth  v. 
Hoskins,  75  Cal.  271),  or  to  enjoin  a  sale  under  the  power 
given  by  him  in  the  security  {Grant  v.  Burr,  54  Cal.  298),  or 
to  recover  from  the  mortgagee  the  possession  of  the  mortgaged 
premises,  the  court  will  deny  him  the  relief  he  seeks,  except 
upon  the  condition  that  he  shall  do  that  which  is  consonant 
with  equity. 

In  accordance  with  these  principles,  it  is  a  settled  rule  that 
a  mortgagor  cannot  maintain  ejectment  against  his  mort- 
gagee until  the  debt  is  paid:  Phyfe  v.  Riley,  15  Wend.  248;  30 
Am.  Dec.  55;  Hubbell  v.  Moulson,  53  N.  Y.  225;  13  Am.  Rep. 
519;  Fee  v.  Swingly,  6  Mont.  596;  Roberts  v.  Sutherlin,  A  Or. 
220;  Cooke  v.  Cooper,  18  Or.  142;  17  Am.  St.  Rep.  709;  Frink 
V.  Le  Roy,  49  Cal.  314;  TaUman  v.  Ely,  6  Wis.  244;  Brinkman 
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V.  Joms,  44  Wis.  512;  Sahler  v.  Signer,  44  Barb.  614;  Madison 
Avenue  Church  v.  Oliver  St.  Church,  73  N.  Y.  82;  Den  ▼. 
Wright,  7  N.  J.  L.  175;  11  Am.  Dec.  546;  Wells  v.  Van  Dyke, 
109  Pa.  St.  335;  Duke  v.  Reed,  64  Tex.  705;  Jones  on  Mort- 
gages, sec.  715. 

The  debt  is  not  satisfied  or  paid  by  mere  lapse  of  time.  The 
statute  of  limitations  is  a  bar  to  the  remedy  only,  and  does  not 
extinguish,  or  even  impair,  the  obligation  of  the  debtor.  It  is 
available  in  judicial  proceedings  only  as  a  defense,  and  can 
never  be  asserted  as  a  cause  of  action  in  his  behalf,  or  for 
conferring  upon  him  a  right  of  action.  It  is  to  be  used  as 
a  shield,  and  not  as  sword.  "  It  has  never  been  held  that  the 
expiration  of  the  statutory  time  for  bringing  an  action  to  re- 
cover a  debt,  or  to  enforce  any  personal  obligation,  operated 
either  as  an  extinguishment  or  payment.  Such  a  result  can- 
not be  derived  from  the  language  of  our  statute,  the  reason  or 
policy  of  the  law,  or  the  decisions  of  courts  in  this  state  or 
elsewhere":  Grant  v.  Burr,  54  Cal.  301. 

The  mortgagee,  after  the  mortgage  debt  has  been  barred  by 
the  statute  of  limitations,  cannot  by  any  affirmative  proceed- 
ings on  his  part  invoke  the  aid  of  the  court  for  the  collection  of 
the  debt;  but  if  the  mortgagor  has  placed  him  in  the  possession 
of  the  land  mortgaged,  he  does  not  lose  the  right  thus  con- 
ferred upon  him,  and  can  resist  any  action  by  the  mortgagor 
to  deprive  him  of  this  security.  In  Frink  v.  Le  Roy,  49  Cal. 
314,  a  decree  of  foreclosure  and  sale  of  the  mortgaged  premises 
was  entered  in  1859.  Thereupon  Le  Roy,  one  of  the  mort- 
gagees, took  possession  of  the  premises  under  an  agreement 
between  the  parties  that  he  might  do  so,  and  apply  the  rents 
to  the  satisfaction  of  the  judgment.  In  1870,  Frink,  who  had 
succeeded  to  the  interest  of  the  mortgagor  in  the  premises, 
brought  an  action  in  ejectment  against  Le  Roy  for  their  re- 
covery. Le  Roy,  in  his  answer,  by  way  of  equitable  defense, 
set  up  the  mortgage,  the  judgment  foreclosing  the  same,  and 
the  agreement  under  which  he  had  taken  possession.  To  this 
defense  the  plaintifif  pleaded  the  statute  of  limitations.  Upon 
an  appeal  from  a  judgment  in  favor  of  the  plaintiff,  the 
supreme  court  held  that  the  statute  of  limitations  had  no 
application,  and  that  Le  Roy's  right  to  remain  in  possession 
under  the  agreement  was  not  affected  by  it,  saying  that  "  the 
equity  of  Le  Roy  to  be  maintained  in  possession  until  satis- 
faction of  the  debt  is  not  lost  from  the  fact  that  for  upwards 
of  ten  years  he  has  been  in  the  actual  possession  of  that  of 
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which  he  is  now  sought  to  be  deprived."  In  Huhhell  v.  Moid- 
son,  53  N.  Y.  225,  13  Am.  Rep.  519,  it  was  held  that  the  mort- 
gagor could  not  maintain  an  action  in  ejectment  against  the 
mortgagee  for  the  mortgaged  premises,  even  though  he  could 
prove  at  the  trial  that  the  mortgagee  had  received  from  the 
lands  sufficient  rents  and  profits  to  satisfy  the  debt;  that  such 
receipt  did  not  ipso  facto  satisfy  the  mortgage  and  discharge 
its  lien,  but  was  in  the  nature  of  an  equitable  set-off  to  the 
amount  due  upon  the  mortgage  debt,  and  that  until  after  a 
judicial  determination  had  been  had  upon  an  accounting  in 
equity,  and  the  application  of  these  receipts  decreed  by  the 
court  in  satisfaction  of  the  debt,  the  mortgage  was  not  satisfied. 

Section  346  of  the  Code  of  Civil  Procedure  provides  that 
"an  action  to  redeem  a  mortgage  of  real  property,  with  or 
without  an  account  of  rents  and  profits,  may  be  brought 
by  the  mortgagor,  or  those  claiming  under  him,  against  the 
mortgagee  in  possession,  or  those  claiming  under  him,  un- 
less he  or  they  have  continuously  maintained  an  adverse 
possession  of  the  mortgaged  premises  for  five  years  after 
breach  of  some  condition  of  the  m.ortgage."  If  the  mortgagor 
could  maintain  ejectment  against  his  mortgagee  after  the  debt 
for  which  the  mortgage  was  given  had  become  barred  by  the 
statute  of  limitations,  he  would  have  no  need  to  bring  an 
action  to  redeem  the  mortgage;  and  if  the  mortgagee  had 
maintained  an  adverse  possession  of  the  mortgaged  premises 
for  five  years  after  the  breach  of  some  condition  of  the  mort- 
gage, such  adverse  possession  would  be  a  complete  defense  to 
the  action  of  ejectment.  Mere  lapse  of  time  does  not  consti- 
tute adverse  possession,  but  if  the  mortgagor  could  maintain 
ejectment  as  soon  as  the  right  of  action  upon  the  debt  were 
barred  by  the  statute  of  limitations,  the  provisions  of  this  sec- 
tion would  be  meaningless. 

It  follows,  from  a  consideration  of  the  principles  which  we 
have  herein  stated,  that  the  equitable  defense  alleged  by  the 
defendant  was,  if  sustained  by  proofs,  sufficient  to  defeat  the 
plaintiffs  right  of  recovery,  and  that  the  failure  of  the  court 
to  make  findings  upon  the  issues  so  presented  was  error,  for 
which  the  judgment  must  be  reversed,  and  it  is  so  ordered. 

Rehearing  denied.  

MoRTOAOE  —  MoRTOAGEE  IN  PossESSioK.  — Where  the  mortgagee  by  the 
terms  of  the  instrument  is  placed  in  possession  of  the  land  mortgaged,  the 
mortgagor  cannot  recover  possession  without  payment  of  the  debt  secured 
thereby:  Rodriguea  v.  Haynes,  76  Tex.  226.     The  mortgagor  may  require  a 
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retransfer  of  mortgaged  premises  only  upon  payment  of  debt:  Cooper  v. 
Smith,  75  Mich.  247.  Where  the  mortgagee  holds  possession  under  an  ar- 
rangement with  the  mortgagor,  such  possession  does  not  become  adverse 
until  the  debt  is  satisfied,  or  he  asserts  an  absolute  title  in  himself,  and  gives 
distinct  notice  to  the  mortgagor:  McPherson  v.  Hayward,  81  Me.  329.  See 
also  Jackson  v.  Lyncht  129  IlL  72;  StillweU  v.  Hamm,  97  Mo.  679. 


Harbor  Commissioners  v.  Eedwood  Company. 

[88  California,  491.] 
Penalties  are  not  Damages,  but  are  Punishments  imposed  for  breach 
of  duty  enjoined  by  law. 

LSQISLATURB    CANNOT    DELEGATE    TO   AN   EXECUTIVE    BoDT    THE   PoWER  TO 

Impose  a  Penalty  for  the  violation  of  a  rule  or  regulation,  though  the 
legislature  fixes  the  maximum  of  such  penalty. 

J.  H.  0.  Weaver  and  J.  N.  Gillett,  for  the  appellant. 
S.  M.  Buck,  for  the  respondent. 

Garoutte,  J.  This  is  an  action  to  recover  a  penalty  of  five 
hundred  dollars  imposed  by  the  plaintiff  upon  the  defendant, 
for  the  violation  of  certain  rules  and  regulations  made  by 
plaintiff. 

Section  2568  of  the  Political  Code  provides  that  "  the  board 
of  harbor  commissioners  of  the  port  of  Eureka  are  authorized 
and  empowered  to  make  such  rules  and  regulations,  and  take 
such  action,  as  may  be  necessary  for  the  protection  of  naviga- 
tion in  Humboldt  Bay." 

Section  2569,  subdivision  6,  provides:  "Impose  penalties 
for  violation  of  such  rules  and  regulations,  not  exceeding,  for 
any  one  violation,  the  sum  of  five  hundred  dollars,  to  be  re- 
covered by  action." 

Section  6  of  the  rules  and  regulations  made  by  plaintiff,  in 
pursuance  of  the  above  sections  of  the  code,  imposes  a  penalty 
in  the  sum  of  five  hundred  dollars  for  the  violation  of  certain 
of  these  rules. 

We  do  not  believe  the  plaintiff  has  the  power  to  impose  a 
penalty  as  provided  in  the  rule  just  mentioned. 

The  imposition  of  a  penalty  is  in  the  nature  of  a  quasi  crim- 
inal proceeding,  as  it  only  follows  from  the  violation  of  some 
law. 

In  United  States  v.  Montell,  Taney,  52,  referring  to  the  char- 
acter and  object  of  penalties,  we  find  this  language:  — 

"  It  is  not  damages,  therefore,  that  are  intended  to  be  se- 

Am.  St.  Rkp.,  Vol.  XXII.  — 21 
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cured,  but  punishment  intended  to  be  inflicted  upon  those 
who  are  justly  and  properly  responsible  for  any  improper  use 

of  the  vessels'  register In  other  words,  it  is  a  fixed 

penalty  imposed  by  law  as  a  punishment  for  breacli  of  duty 
enjoined  by  law,  and  must  be  treated  as  such,"  etc. 

The  board  of  harbor  commissioners  is  a  creature  of  the 
statute,  and  purely  an  executive  body,  and  the  fixing  and  im. 
posing  of  penalties  are  matters  of  which  the  legislature  alone 
ilias  cognizance.  An  act  providing  that  if  a  person  does  or 
'does  not  do  a  certain  thing  he  shall  pay  a  penalty  of  five  hun- 
dred dollars  is  legislation.  And  it  is  a  cardinal  principle  of 
representative  government  that  the  legislature  cannot  dele- 
gate the  power  to  make  laws  to  any  other  authority  or  body 
Cooley's  Constitutional  Limitations,  116,  139. 

Conceding  that  the  legislature  could  delegate  to  the  plain- 
tiff the  authority  to  make  rules  and  regulations  with  reference 
to  the  navigation  of  Humboldt  Bay,  the  penalty  for  the  viola- 
tion of  such  rules  and  regulations  is  a  matter  purely  in  the 
hands  of  the  legislature. 

The  act  of  the  legislature  in  fixing  the  maximum  of  such 
such  penalty  is  of  no  avail;  the  vice  of  the  whole  matter  is  in 
not  itself  fixing  the  penalty,  and  in  delegating  such  legisla- 
tive power  to  the  plaintiff". 

Justice  Agnew,  in  Lockers  Appeal,  72  Pa.  St.  491,  13  Am. 
Rep.  716,  says:  "  The  legislature  cannot  delegate  its  power  to 
make  a  law;  but  it  can  make  a  law  to  delegate  a  power  to 
determine  some  fact  or  state  of  things  upon  which  the  law 
makes  or  intends  to  make  its  own  action  depend.  To  deny 
this  would  be  to  stop  the  wheels  of  government." 

And  it  would  seem  that  the  establishment  of  rules  as  to  the 
navigation  of  Humboldt  Bay  would  be  simply  acts  of  execu- 
tive administration  which  the  legislature  could  delegate  to 
the  plaintiff"  as  an  executive  body  under  the  foregoing  author- 
ity; but  when  the  executive  body  has  made  such  rules  and 
regulations,  it  has  exhausted  all  the  authority  which  the  legis- 
lature had  power  to  confer  upon  it. 

In  the  case  at  bar,  the  legislature  attempted  to  go  further 
than  in  the  case  of  Ex  parte  Cox,  63  Cal.  21. 

Under  an  act  of  the  legislature  approved  March  4,  1881, 
the  viticultural  health-officer,  with  the  approval  of  the  board 
of  viticultural  commissioners,  was  empowered  to  declare  and 
enforce  rules  in  the  nature  of  quarantine,  to  prohibit  the  im- 
portation of  diseased  vines,  etc.;   and  further  provided  that 
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any  willful  violation  of  these  rules  should  constitute  a  misde- 
meanor. 

The  petitioner  Cox  was  discharged  upon  habeas  corpus  by 
this  court,  he  having  been  convicted  of  violating  certain  of 
these  rules  and  regulations. 

The  court  said:  "For  the  purpose  of  local  legislation,  legis- 
lative functions  may  be  conferred  upon  and  exercised  by  mu- 
nicipal corporations;  but  the  act  before  us  is  in  no  sense  a 
conferring  of  powers  for  municipal  purposes.  The  legislature 
had  not  authority  to  confer  upon  the  officer  or  board  the  power 
of  declaring  what  acts  should  constitute  a  misdemeanor." 

In  that  case,  the  legislature  delegated  the  power  to  the 
board  to  make  the  rules,  but  expressly  provided  in  the  act 
itself  the  punishment  for  the  violation  of  such  rules.  But  in 
the  case  at  bar,  the  legislature  not  only  delegated  the  power 
to  the  plaintiff  to  make  the  rules  and  regulations,  but  went 
far  beyond  that,  and  attempted  to  delegate  the  power  to  the 
plaintiff  to  punish  for  the  violation  of  such  rules  and  regula* 
tions.     This  could  not  be  done. 

Let  the  judgment  be  affirmed. 

Pknalties  —  DAMAaES  —  Distinction  betweeit:  Sea  extended  note  to 
Oraham  v.  Beckham,  1  Am.  Dec.  331,  340;  Moore  v.  Colt,  127  Pa.  St.  289;  14 
Am.  St.  Rep.  845,  and  note.  Sum  stipulated  as  damages,  when  held  to  be  a 
penalty:  Carter  v.  Stroma  41  Minn.  522;  Wibatcx  T.  Orinnell  etc.  Co.,  9  Mont. 
154. 

Damages  as  a  punishment  or  example  should  not  be  awarded  in  civil  ac- 
tions for  a  tort  punishable  under  the  criminal  law:  State  v.  Orove,  77  Wis. 
448;  Howlett  v.  Tuttle,  15  Col.  454.  A  failure  to  charge  the  jury  that  exem- 
plary damages  are  given  by  way  of  punishment  cannot  be  complained  of  by 
a  defendant  against  whom  a  judgment  for  such  damages  has  been  rendered: 
Mayer  v.  Duke,  72  Tex.  445. 

Legislatdre,  Power  of:  Lawton  v.  Steele,  119  N.  Y.  226;  16  Am.  St. 
Rep.  813.  The  legislature  cannot  delegate  its  authority  to  make  laws  by 
submitting  the  question  of  their  enactment  to  a  popular  vote;  but  the  legis- 
lature may  confer  a  power  upon  a  municipal  corporation,  and  authorize  its 
acceptance  or  rejection  by  the  voters  of  such  municipality:  Johnson  v.  Mar* 
tin,  75  Tex.  35;  State  r.  Rapp,  39  Minn.  65. 
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[In  Bank.] 

National  Bank  v.  Union    Insurance  Company, 

[88  California  497. J 

Insdranck  — In  Construing  a  Policy  of  Insurancb,  the  court  shonld  lean 
against  that  construction  which  imposes  upon  the  assured  the  obligation 
of  a  warranty. 

Insurancb.  —  In  Determinino  whether  a  Statement  in  a  Policy  of 
Insurance  is  a  Warranty  on  the  part  of  the  assured,  the  entire  policy 
must  be  considered,  and  if,  from  the  whole,  it  appears  that  such  state- 
ment was  not  intended  as  a  warranty,  it  will  not  be  so  construed. 

Insurancb.  —  Unintentional  Misstatement  by  an  Assured  will  not  be 
treated  as  a  breach  of  warranty  rendering  his  policy  void,  when  the 
policy  itself  declares  that  fraud,  false  swearing,  misstatement,  or  con- 
cealment of  a  material  fact  by  the  assured  shall  render  this  policy  void. 

Insurance.  —  Chanqb  in  thb  Possession  of  the  Premises  Insured  will 
not  avoid  a  policy  of  insurance  made  payable  to  a  mortgagee,  if  he  was 
not  aware  of  such  change,  and  the  policy  provided  that  it  should  not  af- 
fect him,  unless  he  shoifld  fail  to  give  notice  thereof  after  the  change 
became  known  to  him. 

Insurancb.  —  Mortqagee  is  Still  Proteotbd  by  a  Policy  of  Insurance 
Made  Payable  to  him,  though  he  has  foreclosed  the  mortgage  and  pur- 
chased the  property  at  the  sale,  if  the  mortgagor  retains  the  right  to  re« 
deem  from  the  sale. 

MOETGAOE  IS  NOT  FORECLOSED  UNTIL  THE  MORTGAGOR'S  RiGHT  OF  RE- 
DEMPTION IS  Cut  OFF. 

Insurance.  —  Mortgage  is  not  Paid  by  the  Purchase  of  thb  Mort- 
OAGBD  Premises  by  the  Mortgages  at  the  foreclosure  sale  thereof, 
and  an  insurance  made  payable  to  him  therefor  continuea  in  forca  after 
■uch  sale. 

Smith  and  Pomeroy^  for  the  appellant. 

Demon  and  Oatman^  and  Add  0.  Hinkaon,  for  the  respondent. 

PooTE,  C.  On  the  twenty-seventh  day  of  December,  1886, 
the  appellant,  a  fire  insurance  company,  issued  to  the  Johnston 
Brandy  and  Wine  Manufacturing  Company  a  policy  of  insur- 
ance against  loss  or  damage  by  fire,  upon  certain  property 
therein  mentioned,  to  the  amount  of  three  thousand  dollars. 
On  the  face  of  this  policy  was  attached  the  following  indorse- 
ment:— 

"  Loss  (if  any)  payable  to  National  Bank  of  D.  O.  Mills  & 
Co.,  as  herein  provided. 

"  It  is  hereby  agreed  that  this  policy,  as  to  the  interests  of 
the  mortgagee  or  trustee  only  therein,  shall  not  be  invalidated 
by  any  act  or  negligence  of  the  mortgagor  or  owner  of  the  prop- 
erty insured,  nor  by  occupation  of  the  premises  for  purposes 
more  hazardous  than  are  permitted  by  the  terms  of  this  policy, 
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nor  by  any  change  in  title  or  pos-wssion  of  the  property  in- 
sured; provided,  however,  that  whenever  the  said  mortgagee 
or  trustee  shall  become  aware  of  any  act  or  negligence  of  the 
mortgagor  or  owner  which  WQuld,  except  as  to  such  mortgagee 
or  trustee,  invalidate  this  policy,  or  of  any  occupation  of  the 
premises  for  purposes  more  hazardous  than  are  permitted  by 
the  terms  of  this  policy,  or  of  any  change  in  title  or  possession 
of  the  property  insured,  he  will  at  once  notify  this  company 
thereof;  and  provided,  also,  that  he  will  on  demand  pay  to  this 
company  the  additional  premium  charged  by  this  company 
on  account  of  any  increased  risk  for  the  entire  term  of  this 
policy;  and  failure  to  so  notify  this  company,  or  to  so  pay 
said  additional  premium,  shall  avoid  this  contract." 

It  further  appears  that  there  was  an  indorsement  made 
thereon  that  on  the  2d  of  March,  1887,  the  National  Bank  of 
D.  0.  Mills  &  Co.  had  notified  the  insurance  company  that  it, 
as  mortgagee,  had  instituted  a  suit  for  foreclosure  on  the 
property  embraced  in  the  policy,  and  that  the  same  had  been 
accepted  by  that  company  without  prejudice  to  the  policy. 

On  the  25th  of  May,  1887,  the  same  insurance  company  is- 
sued a  policy  of  insurance  of  the  same  character  and  to  the 
same  parties,  and  the  loss  made  payable  in  the  same  way  and 
upon  like  conditions,  for  the  sum  of  two  thousand  dollars.  It 
appears  that  the  property  insured  was  destroyed  by  two  suc- 
cessive fires  in  the  month  of  September  (about  the  3d  and 
20th,  in  the  year  1887),  and  that  the  value  of  the  building 
and  other  property  burned  at  said  times  was  fully  equal  in 
value  to  the  amount  of  the  insurance. 

The  National  Bank  of  D.  0.  Mills  &  Co.,  to  whom  the  loss 
was  made  payable,  and  who  held  a  mortgage  for  six  thousand 
dollars  on  this  property,  brought  this  action  to  recover  for  the 
loss,  interest,  and  costs,  and  obtained  judgment  as  prayed 
for;  from  which,  and  and  an  order  denying  a  new  trial,  this 
appeal  is  taken. 

The  appellant  urges,  in  support  of  its  contention,  that  the 
first  finding  of  the  trial  court,  "  that  all  and  singular  the 
averments  of  the  complaint  are  true,"  and  the  second  finding, 
"  that  all  and  singular  the  matters  and  things  stated  in  de- 
fendant's amended  answer  and  the  general  averments,  and 
both  of  the  general  and  special  defenses  therein  set  forth,  are 
untrue,  excepting,"  etc.,  are  unsupported  by  the  evidence. 

The  point  made  in  tliis  behalf  is,  that  at  the  time  of  the  is- 
suing of  the  policy  dated  the  25th  of  May,  1887,  it  was  made 
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an  express  warranty  therein  by  the  insured  that  the  premises 
were  then  leased  to  Messrs.  Walden  &  Co.,  when  in  fact  they 
were  not  so  leased,  and  that  therefore,  by  its  terms,  the  policy 
was  void  for  such  misrepresentation. 

Conceding  that  the  statement  in  the  policy,  if  taken  by 
itself,  and  without  reference  to  other  portions  of  that  state- 
ment, viz.,  "  it  is  understood  and  agreed  that  the  within  de- 
scribed premises  have  been  leased  by  Messrs.  Walden  &  Co.," 
is  an  express  warranty,  under  section  2607  of  the  Civil  Code, 
which  reads:  "A  statement  in  a  policy,  of  a  matter  relating  to 
the  person  or  thing  insured,  or  to  the  risk,  as  a  fact,  is  an  ex- 
press warranty  thereof";  nevertheless,  if,  taking  the  entire 
policy  in  all  its  terms  and  language,  it  can  be  perceived  that 
such  was  not  the  intention  of  the  parties,  such  an  expression 
will  not  be  held  to  be  an  express  warranty.  And  where 
there  is  any  doubt  as  to  the  construction  to  be  given  to  lan- 
guage in  such  a  matter,  "  the  court  should  lean  against  that 
construction  which  imposes  upon  the  assured  the  obligation 
of  a  warranty":  First  Nat.  Bank  v.  Hartford  Fire  Ins.  Co.,  95 
U.  S.  679. 

In  another  part  of  this  policy  there  occurs  this  clause: 
*'  Fraud,  false  swearing,  misrepresentation,  or  concealment  of 
a  material  fact  by  the  insured,  whether  in  the  application  for 
this  policy,  proofs  of  loss,  or  otherwise,  shall  render  this  pol- 
icy void." 

Thus  it  seems  that  it  is  the  intentional  misstatement  or 
concealment  of  a  material  fact  which  rendered  the  policy  void, 
and  not  the  mere  fact  that  a  statement  therein  as  to  the  ma- 
terial matter  is  untrue.  The  evidence  in  this  case  shows  that 
there  was  no  intentional  misstatement  as  to  the  leasing  of  the 
property  to  Walden  &  Co.  These  parties  did  have  a  verbal 
lease  of  the  premises  up  to  the  30th  of  April,  1887,  and  this 
fact,  and  the  further  fact  that  the  language  of  the  policy  is 
"  have  been  "  leased,  goes  far  to  create  the  impression  that  as 
the  lease  had  been  so  recent,  the  Johnston  Brandy  and  Wine 
Manufacturing  Company,  having  that  in  mind,  might  have 
been  of  the  impression  that  these  parties  still  had  a  lease,  or 
perhaps  meant  to  say  that  they  had  had  a  lease. 

This  view  of  the  matter  in  hand  seems  to  be  in  accord  with 
previous  adjudications  of  the  appellate  court.  In  Wheaton  v. 
North  British  etc.  Ins.  Co.,  76  Cal.  419,  9  Am.  St.  Rep.  216, 
a  somewhat  similar  question  was  involved,  and  it  was  con- 
tended that  the  statement  of  the  insured,  in  his  application, 
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as  to  the  value  of  the  property,  was  an  express  warranty. 
The  alleged  warranty  was  in  this  language:  "  Special  refer- 
ence being  made  to  assured's  application  and  survey  No. 
261,707,  which  is  his  warranty,  and  a  part  hereof."  In  an- 
other part  of  the  policy  there  was  this  clause:  "If  any  false 
representation  is  made  by  the  assured  of  the  condition,  situa* 
tion,  or  occupancy  of  the  property,  or  any  over-valuation,  or 
any  misrepresentation  whatever,  either  in  a  witten  applica- 
tion or  otherwise,  ....  this  policy  shall  become  void." 

The  appellate  court  said  (p.  422):  "In  Helbing  v.  Svea  Ins. 
Co.,  54  Cal.  156,  35  Am.  Rep.  72,  it  was  held  that  a  provision 
in  a  policy  of  insurance  that  the  application  shall  be  consid- 
ered a  warranty,  and  if  the  property  insured  is  over-valued  in 
it  the  policy  shall  be  void,  applies  only  where  the  statements 
as  to  value  are  intentionally  false;  that  the  question  of  fraud 
is  one  of  fact;  that,  although,  where  the  discrepancy  between 
the  statement  in  the  application  and  the  actual  value  of  the 
property  is  so  great  as  to  convey  the  conviction  of  fraud  to  the 
reasonable  mind,  the  jury  may  and  ought  to  find  fraud,  yet, 
where  the  discrepancy  is  very  considerable,  the  jury  may  find 
the  application  not  to  have  been  fraudulent,  even  in  the  ab- 
sence of  explanatory  evidence Moreover,  the  language 

of  the  provision  in  the  policy  here  sued  on,  that  if  any  false 
representation  is  made  by  the  assured,  etc.,  the  policy  shall 
become  void,  when  read  as  a  whole,  very  clearly  shows  that  a 
willful  misrepresentation  as  to  the  value  of  the  property,  or 
one  made  with  such  gross  and  reckless  carelessness  as  in  the 
law  would  be  treated  as  willful,  was  in  the  contemplation  of 
the  parties.  If  so,  the  previous  clause  does  not  make  the 
valuation  a  warranty.  Even  when  the  statements  in  the  ap- 
plication are  declared  to  be  warranties,  they  will  not  be 
regarded  as  such  if  qualified  by  other  stipulations,  which 
afford  a  fair  inference  that  the  parties  themselves  did  not  so 
intend  them." 

By  the  findings  it  has  been  determined  by  the  trial  court 
as  a  fact  that  the  assured  did  not  intentionally  misrepresent 
any  fact  to  exist,  material  to  the  risk,  which  did  not  exist, 
and  as  heretofore  stated,  we  think  the  findings  on  this  point 
are  sustained  by  the  evidence. 

The  appellant  claims  also  that  the  policy  of  the  27th  of 
December,  1886,  was  void  as  to  the  Johnston  Brandy  and 
Wine  Manufacturing  Company,  because  the  lessees,  Walden 
&  Co.,  were  warranted  to  be  the  tenants  then,  and  in  posses- 
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sion,  and  that  when  these  tenants  abandoned  the  possession 
of  the  premises  without  notice  given  by  the  assured  to  the 
company,  the  policy  became  void. 

This  statement  of  the  existence  of  the  lease  to  Walden  & 
Co.,  if  it  stated  such  existence,  was  not  a  warranty  in  either 
of  the  policies,  as  we  have  seen,  and  the  change  of  possession, 
if  it  took  place  without  notice,  did  not  concern  the  plaintiff 
here,  for  it  was  not  to  be  affected  by  any  act  of  this  kind, 
unless  notice  was  brought  home  to  it  of  such  change  of  pos- 
session, and  it  further  failed  to  notify  the  company.  The 
evidence  is  sufficient  to  show  that  the  plaintiff  had  no  knowl- 
edge of  any  change  in  the  possession  of  the  property  from 
Walden  &  Co.  back  to  the  Johnston  Brandy  and  Wine  Manu- 
facturing Company,  nor  that  the  premises  were  vacated  or 
unoccupied,  even  conceding  that  such  was  the  fact,  under  a 
proper  interpretation  of  the  language  of  the  policies  on  these 
points.  If  it  had  no  such  knowledge,  it  was  not  bound  to 
communicate  it,  and  was  protected  by  the  indorsement  on  the 
policy. 

It  follows,  therefore,  that  unless  the  plaintiff  here  has  lost 
its  right  by  reason  of  something  which  is  shown  by  the  evi- 
dence to  have  transpired  before  the  loss,  by  which  the  rights 
of  the  plaintiff  under  the  terms  of  the  indorsement  on  the 
policies  are  affected,  there  was  no  error  committed  in  the 
rendition  of  the  judgment  and  the  refusal  to  grant  a  new 
trial. 

In  this  connection,  the  appellant  contends  "  that  the  inter- 
est of  a  mortgagee  in  insured  property  is  measured  by  the 
amount  of  his  mortgage  debt  at  the  time  of  the  loss;  and  if 
at  such  time  his  debt  is  extinguished,  either  wholly  or  in 
part,  his  interest  as  a  mortgagee  is  also  extinguished,  either 
entirely  or  pro  tanto  "/  and  that  "  the  mortgage  debt "  of  the 
plaintiff  "  having  been  pro  tanto  extinguished  to  the  extent  of 
six  thousand  dollars  by  reason  of  the  foreclosure  sale  and  the 
application  of  the  proceeds  to  the  mortgage  indebtedness,  the 
mortgage  clause  operated  as  a  protection  to  the  plaintiff  only 
to  the  extent  that  its  indebtedness  remained  unpaid  after  the 
sale." 

It  is  true  that  the  plaintiff  proceeded  to  foreclose  the  mort- 
gage, and  that  of  this  intention  the  defendant  had  notice; 
and  that  the  property  was  bought  in  at  sheriff's  sale  for  the 
plaintiff,  a  credit  of  six  thousand  dollars  made  upon  the  judg- 
ment, and  a  certificate  of  purchase  issued.     But  when  the 
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fire  occurred,  the  deed  had  not  been  executed  and  the  legal 
title  had  not  been  passed,  the  time  for  redemption  not  having 
elapsed.  It  is  not  pretended  that  there  was  any  payment  of 
money  on  the  judgment.  The  bid  of  the  plaintiff  was  cred- 
ited on  the  judgment,  and  a  receipt  given  to  balance  the 
sheriff's  account  of  the  foreclosure  sale.  But  there  would 
never  have  been  any  actual  payment  of  money  received  by 
the  plaintiff  unless  it  had  been  paid  in  upon  the  redemption 
of  the  property,  or  it  had,  upon  the  failure  of  redemption,  re- 
ceived a  deed.  In  fact,  the  plaintiff  never  got  a  deed  until 
after  the  loss  had  occurred,  no  redemption  having  taken 
place. 

In  this  connection,  the  argument  by  the  appellant  is,  that 
the  legal  effect  of  the  foreclosure  was  to  pay  the  plaintiff's 
debt  'pro  tanto,  and  to  that  extent  to  extinguish  its  interest  as 
a  mortgagee  in  the  insured  property. 

It  has  been  held  by  the  appellate  court  of  this  state  "  that 
the  foreclosure  of  a  mortgage  "  embraces  the  sale  of  the  prop- 
erty, and  the  execution  of  the  sheriff's  deed,  as  well  as  the 
decree  of  the  court  ordering  the  sale.  A  mortgage  cannot  be 
said  to  be  foreclosed,  even  in  the  sense  of  our  code,  until  the 
mortgagor's  right  of  redemption  is  cut  off:  Goldtree  v.  McAlis- 
ter,  86  Cal.  105.  Tested  by  this  rule,  since  the  time  for  re- 
demption had  not  elapsed  when  the  foreclosure  took  place 
and  loss  occurred,  and  no  deed  had  been  made  to  the  mort- 
gagee, there  had  been  no  foreclosure  of  the  mortgage.  And 
so  far  as  the  question  of  payment  of  the  mortgage  debt  is  con- 
cerned, as  bearing  upon  the  matter  of  the  extinguishment 
pro  tanto  of  the  insurable  interest  of  the  mortgagee,  it  was 
held,  in  Bragg  v.  New  England  Mut.  Fire  Ins.  Co.,  25  N.  H. 
289,  that  where  in  a  policy  such  as  this  the  insurance  is 
effected  on  the  property  of  one  person,  and  the  loss  made 
payable  to  the  mortgagee,  another  pe»son,  that  even  upon  a 
foreclosure,  where  the  property  is  sold  and  a  deed  made  to 
the  mortgagee,  there  is  not  such  an  alienation  of  the  title  as 
to  forfeit  the  right  to  recover  on  the  policy.  For  if  the  mort- 
gagee thus  acquires  an  additional  interest  in  the  property,  it 
is  a  potential  reason  why  he  would  be  more  interested  in  pro- 
tecting the  property  insured;  and  such  a  change  of  title,  al- 
though within  the  language  of  the  proviso  against  change  of 
title  or  sale,  or  transfer,  is  not  within  its  spirit  and  purpose, 
and  will  not  vitiate  the  policy;  and  the  instance  of  a  case 
where  the  title  becomes  absolute  in  a  mortgage  by  foreclosure 
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is  cited  by  Mr.  May,  in  his  work  on  insurance,  to  illustrate 
this  principle:  May  on  Insurance,  sec.  275.  To  much  the 
same  eflfect  is  it  held  in  Heaton  v.  Manhattan  Fire  Ins.  Co.,  7 
R.  I.  508. 

Unless  the  right  of  redemption  has  been  extinguished,  there 
is  no  payment  pro  tanto  by  the  mortgagor  at  the  sale:  West  v. 
Chamberlin,  8  Pick.  338.  Where  no  deed  has  passed,  as  we 
have  seen,  the  foreclosure  is  incomplete,  and  no  payment  has 
been  made. 

If  the  deed  had  been  made  when  the  fire  occurred,  and  the 
right  of  redemption  had  been  cut  oflf,  there  would  have  been 
a  payment  made  by  the  bid.  But  even  then,  under  the  au- 
thorities, it  seems  as  if  there  would  have  been  no  change  of 
title  or  extinguishment  of  interest  which  would  have  aflfected 
the  policy. 

For  these  reasons,  we  advise  that  the  judgment  and  order 
be  aflBrmed. 

Belcher,  C,  and  Vanclifp,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 

Beatty,  C.  J.,  being  disqualified,  did  not  participate  in  the 
above  opinion. 

Rehearing  denied.  

Insurance  —  Construction  o»  Policy.  — Policies  of  insurance  are  to  be 
construed  with  reference  to  the  intent  of  the  parties:  Continental  Ins.  Co.  v. 
Kyle,  124  Ind.  132;  19  Am.  St.  Rep.  77.  A  policy  of  insurance  is  construed 
most  strongly  against  the  insurer:  Philadelphia  T.  Co.  v.  British  A.  Assur.  Co., 
132  Pa.  St.  236;  19  Am.  St.  Rep.  596,  and  note;  Bonnert  v.  Pennsylvania  Ins. 
Co.,  129  Pa.  St.  558;  15  Am.  St.  Rep.  739.  To  avoid  a  policy  of  insurance 
for  breach  of  warranty,  the  burden  of  proof  is  upon  the  insurer,  and  a  sub- 
stantial breach  must  be  shown:  Phoenix  Ins.  Co.  v.  Pickel,  119  Ind.  155;  12 
Am.  St.  Rep.  393,  and  extended  note.  In  construing  warranties  in  a  policy 
of  insurance,  the  intention  oi  the  parties  is  the  prime  object  to  be  reached: 
Hoose  V.  Prescott  etc.  Insurance  Co.,  84  Mich.  309. 

Insurance  —  Mortgage  —  Change  of  Possession.  —  Where  a  mortgagor 
agrees  to  insure  the  premises  for  the  benefit  of  the  mortgagee,  but  takes  a 
policjy  in  his  own  name,  and  without  the  mortgagee's  knowledge,  equity  will 
give  a  lien  to  the  mortgagee:  Nordyhe  v.  Oery,  112  Ind.  535;  2  Am.  St.  Rep. 
219.  The  owner  of  insured  property  mortgages  it  with  notice  to  insurer, 
sells  the  property,  and  assigns  the  policy  to  vendee,  who  obtains  assent  of 
the  insurer;  the  latter,  knowing  nothing  of  the  mortgage,  cannot  set  up  the 
previous  forfeiture  by  the  assignor  to  defeat  the  assignee's  cladm:  Continental 
Im.  Co.  v.  Muims,  120  Ind.  30. 
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DuNSMOOR  V.  Furstenfeldt. 

[83  California,  522.] 

Monet  Ceasbs  to  be  Held  in  Custodt  of  Law  when  the  court  makes  an 
order  for  its  distribution  to  the  parties  whom  it  finds  entitled  thereto, 
and  directs  its  officer  to  pay  such  moueya  to  them. 

Qabnishment  of  a  Receiver  or  Other  Officer  of  a  Court  is  Effect- 
ive WHEN  the  moneys  in  his  hands  have  been  distributed  by  the  court 
and  directed  to  be  paid  in  specified  sums  to  the  several  parties  entitled 
thereto,  and  the  garnishment  is  of  the  interest  of  one  of  such  parties. 

Debt,  What  is. — If  Moneys  in  Custody  of  Law  ark  Distributed  by 
an  order  of  court,  and  a  definite  sum  is  directed  to  be  paid  by  the  clerk 
or  other  officer  having  possession  thereof  to  a  person  designated,  such 
officer  must  be  regarded  as  owing  a  debt  to  such  person,  within  the  mean- 
ing of  the  law  authorizing  the  garnishment  of  any  person  owing  debts  to 
the  defendant. 

Wilson  and  Bulla,  and  George  A.  Rankin,  for  the  appellant. 
Victor  Montgomery,  for  the  respondent,  Furstenfeldt. 

Vancliep,  C.  The  plaintiff  (clerk  of  the  superior  court) 
brought  this  action  to  compel  the  defendants,  Furstenfeldt  and 
Geinger,  to  interplead  as  to  their  respective  adverse  claims  to 
be  paid  a  sum  of  money  in  the  possession  and  custody  of  the 
plaintiff,  which  he.  was  willing  and  ready  to  pay  to  the  one  to 
whom  the  court  should  determine  it  was  due. 

The  court  adjudged  that  Furstenfeldt  was  entitled  to  the 
money,  and  Geinger  brings  this  appeal  from  the  judgment 
upon  the  judgment  roll,  and  contends  that  upon  the  facts 
found  the  judgment  should  have  been  in  his  favor. 

The   material    facts   found   are   substantially   as   follows: 

1.  In  January,  1888,  Peter  Eschelbach  made  an  assignment 
of  his  property  to  one  Lewis,  for  the  benefit  of  his  creditors; 

2.  Thereafter,  Sichler,  one  of  the  creditors  of  the  insolvent, 
brought  an  action  in  the  superior  court  of  Los  Angeles  County 
against  Lewis,  the  assignee,  to  compel  him  to  account  to  the 
creditors;  3.  In  this  action  against  the  assignee  he  was  or- 
dered by  the  court,  April  11,  1889,  to  deposit  with  the  clerk 
thereof,  Dunsmoor,  plaintiff  herein,  about  $8,000,  to  be  held 
pending  the  litigation  as  to  the  proper  distribution  thereof 
among  the  creditors,  and  thereupon  the  said  sum  was  so  de- 
posited by  the  assignee;  4.  On  the  same  day,  April  11,  1889, 
the  court  ordered  a  distribution  of  said  sum  among  the  credi- 
tors, one  of  whom  was  Antone  Miller,  to  whom  the  court  or- 
dered the  clerk,  plaintiff  herein,  to  pay  from  said  money  the 
Bum  of  $305.32;  5.  On  July  3,  1889,  Miller  assigned  all  his 
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right  and  title  to  the  last-mentioned  sum,  then  in  the  custody 
of  the  clerk,  to  the  defendant  Furstenfeldt,  who,  on  the  fol- 
lowing ninth  day  of  July,  demanded  it  of  the  clerk,  but  the 
clerk  then  refused,  and  every  since  has  refused,  to  pay  the  same 
to  Furstenfeldt;  6.  On  the  sixth  day  of  April,  1889,  the  de- 
fendant Geinger  obtained  a  judgment  in  the  superior  court  of 
San  Francisco  against  Antone  Miller  for  the  sum  of  $1,319, 
upon  which  execution  was  issued  to  the  sheriff  of  Los  Angeles 
County  on  June  18,  1889,  and  was  duly  served  by  copy  and 
garnishment  upon  Dunsmoor,  the  plaintiff,  and  upon  Lewis, 
the  assignee  of  the  insolvent,  on  June  20,  1889;  7.  Dunsmoor, 
on  June  21,  1889,  answered  to  the  garnishment  notice  that  he 
held,  subject  to  the  order  of  the  court,  $305.32,  which  had 
been  distributed,  by  order  of  the  court  in  the  case  of  Sichler 
V.  Lewis,  to  Antone  Miller,  as  above  stated;  8.  On  July  1, 
1889,  defendant  Geinger  demanded  of  Dunsmoor  said  sum  of 
$305.32,  which  the  latter  refused  to  pay,  and  which  he  still 
holds  in  his  custody,  subject  to  the  judgment  of  the  court  in 
this  action,  as  alleged  in  his  complaint  herein;  9.  Thereafter 
the  defendant  Furstenfeldt  petitioned  the  superior  court  of 
Los  Angeles  County  for  an  order  requiring  Dunsmoor  to  pay 
to  him  said  sum  of  $305.32,  on  the  ground -that  it  had  been 
assigned  to  him  by  Antone  Miller,  to  whom  it  had  been  or- 
dered to  be  paid  in  the  case  of  Sichler  v.  Lewis,  Assignee,  but 
the  court,  after  "due  hearing,"  denied  his  petition,  "upon  the 
ground  that  said  court  had  no  further  control  or  jurisdiction 
over  said  sum  of  money,  by  reason  of  the  order  of  distribution 
previously  made  by  said  court."  Whether  Geinger  had  no- 
tice of  this  petition  is  not  stated,  nor  does  it  appear  that  ho 
participated  in  the  hearing. 

It  will  be  seen  that  the  garnishment  by  virtue  of  Geinger's 
execution  was  thirteen  days  prior  to  the  assignment  by  Miller 
to  Furstenfeldt,  and  therefore  if  the  money  ($305.32)  in  the 
hands  of  Dunsmoor,  or  a  debt  from  Dunsmoor  to  Miller  for 
the  same  sum  of  money  growing  out  of  the  transactions,  was 
subject  to  the  garnishment,  the  judgment  should  have  been  in 
favor  of  the  appellant;  otherwise,  the  judgment  in  favor  of 
Furstenfeldt  should  be  aflirmed. 

Section  544  of  the  Code  of  Civil  Procedure  provides  that 
"all  persons  having  in  their  possession,  or  under  their  con- 
trol, any  credits  or  other  personal  property  belonging  to  the 
defendant,  or  owing  any  debts  to  the  defendant,  at  the  time  of 
service  upon  them  of  a  copy  of  the  writ  and  notice,  as  pro- 
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vided  in  the  last  two  sections,  shall  be  ...  .  liable  to  the 
plaintiff  for  the  amount  of  such  credits,  property,  or  debts, 
until  the  attachment  be  discharged,  or  any  judgment  recov- 
ered by  him  be  satisfied." 

Respondent  contends, —  1.  That  no  part  of  the  money  in 
the  possession  of  Dunsmoor  belonged  to  the  defendant  Miller; 
2.  That  the  money  of  which  Dunsmoor  acquired  the  posses- 
sion by  the  order  of  the  court  was  at  the  time  of  the  service  of 
the  writ  in  the  custody  of  the  law,  and  therefore  not  subject  to 
garnishment;  and  3.  That  Dunsmoor  owed  no  debt  to  Miller. 

1.  We  think  it  must  be  conceded  that  the  eight  thousand 
dollars,  while  in  the  custody  of  Dunsmoor,  did  not  belong  to 
the  creditors  of  the  insolvent.  Lewis,  the  assignee  of  the  in- 
solvent, held  it  in  trust  for  those  creditors,  to  be  distributed 
among  them,  ratably,  in  payment  of  their  several  demands 
against  the  insolvent.  In  his  hands,  no  one  of  the  creditors 
could  have  lawfully  claimed  any  part  of  the  money  as  his  in- 
dividual personal  property,  nor  could  all  the  creditors,  jointly, 
have  so  claimed  all  the  money,  as  it  was  not  a  special  deposit 
by  or  for  them:  Wade  on  Attachment,  sees.  329-407.  The 
transfer  of  the  money  from  the  assignee  to  Dunsmoor,  in 
obedience  to  the  order  of  the  court,  gave  the  creditors  no 
more  title  to  it  than  they  had  before. 

2.  Whether  the  money  was  ordered  to  be  delivered  to  Duns- 
moor in  his  official  capacity  as  clerk  of  the  court,  or  as  a 
receiver  or  master  in  chancery,  he  held  it  for  the  same  pur- 
poses (though  not  by  the  same  title)  for  which  it  had  been 
held  by  the  assignee,  and  for  no  other  purpose.  For  such 
purposes,  and  until  they  were  accomplished,  no  doubt,  the 
money  was  in  the  custody  of  the  law,  in  the  ordinary  sense  of 
the  term;  but  so  far  as  the  court  was  concerned,  such  pur- 
poses were  fully  accomplished  by  the  final  decree  in  the  case 
of  Sichler  v.  Lewis,  Assignee,  determining  the  share  of  the 
money  to  which  each  creditor  was  entitled,  and  ordering 
Dunsmoor  (as  clerk  or  receiver)  to  pay  to  each  creditor  a  spe- 
cific certain  sum  from  the  fund.  That  was  the  end  of  the 
judicial  proceedings  in  the  case  of  Sichler  v.  Lewis.  The  exe- 
cution of  the  decree  by  paying  the  money  to  the  creditors  was 
all  that  remained  to  be  done.  The  only  reason  assigned  by 
the  authorities  for  the  rule  prohibiting  the  attachment  of 
property  in  the  custody  of  the  law  is,  that  sueh  attachment 
would  generally  delay  and  embarrass  judicial  and  other  offi- 
cial proceedings  in  the  administration  of  such  property;  and 
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that  this  is  a  sufficient  reason  for  the  rule,  as  applied  to  all 
judicial  proceedings  in  regard  to  such  property,  is  generally 
admitted,  and  to  this  extent  the  weight  of  authority  admits 
no  exception  to  the  rule.  But,  according  to  a  great  prepon- 
derance of  the  modern  cases,  there  are  some  exceptions  to  the 
rule  as  applied  to  property  in  the  custody  of  purely  execu- 
tive officers,  based  upon  the  maxim  that  the  rule  should 
not  be  applied  "when  the  reason  of  the  rule  ceases":  Civ. 
Code,  sees.  3509,  3510.  After  speaking  of  the  rule  and  the 
exceptions  thereto  in  Maryland,  Mr.  Wade,  in  his  work  on 
attachment,  section  424,  says:  "It  is  elsewhere  held,  and  as 
it  appears  with  considerable  unanimity,  that  when  defendant 
has  a  right  to  a  certain  distributive  share  of  the  fund  in  the 
hands  of  a  receiver,  master  in  chancery,  or  trustee  of  court, 
the  officer  may  be  effectually  garnished  by  a  creditor  of  the 
party  so  entitled,  after  the  court  has  ordered  it  to  be  paid. 
....  The  authorities  seem  to  concur  in  holding  receivers  and 
similar  officers  liable  to  garnishment  when  they  have  in  their 
hands  a  definite  sum  to  which  the  defendant  or  judgment 
debtor  is  clearly  entitled,  and  the  officer  has  nothing  more  to 
do  with  the  fund  than  to  pay  it  over.  Some  of  them  may  go 
beyond,  but  none,  so  far  as  they  have  been  examined,  fall 
short  of,  this  conclusion."  See  also  Freeman  on  Executions, 
sec.  129;  Oaither  v.  Ballew,  4  Jones,  488;  69  Am.  Dec.  764. 

In  speaking  of  assignees  in  bankruptcy  and  insolvency,  and 
after  admitting  that  the  property  in  their  hands  is  not  subject 
to  garnishment  before  an  order  of  distribution,  the  same  author 
(sec.  423)  says:  "It  is  another  matter  when,  in  the  course 
of  the  administration  of  his  duties,  the  assignee  has  in  his 
hands  a  sum  due  one  of  the  creditors,  and  a  creditor  of  such 
creditor  seeks  to  charge  him  as  garnishee  in  respect  thereto. 
In  such  case  the  exemption  could  be  maintained,  if  at  all, 
only  on  the  ground  of  the  official  capacity  in  which  the 
money  of  the  defendant  was  held.  It  is  no  longer  the  prop- 
erty of  the  assignee.  In  case  of  his  refusal  to  pay  it  over  to 
the  party  entitled  thereto,  the  latter  could  maintain  an  action 
for  it.  It  is  not  apparent  how,  in  such  case,  the  assignee 
would  occupy  ground  more  favorable  to  his  exemption  than 
would  a  sheriff  in  possession  of  a  surplus  due  an  execution 
defendant"  As  to  sheriffs,  see  Wade  on  Attachment,  sec. 
421. 

In  cases  of  garnishment  of  executors  and  administrators  in 
respect  to  the  property  of  legatees  and  heirs,  the  exception  to 
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the  rule  of  exemption  applies,  after  an  order  of  distribution 
of  the  property  has  been  made  whereby  the  share  or  portion 
of  the  defendant  in  attachment  is  rendered  definite  and  cer- 
tain: Wade  on  Attachments,  sees.  425,  426;  Freeman  on  Exe- 
cutions, sec.  131;  Estate  of  Nerac,  35  Cal.  392;  95  Am^  Dec. 
111.  I  think  the  case  at  bar  comes  fairly  within  the  exception 
to  the  rule  that  property  in  the  custody  of  the  law  is  not  sub- 
ject to  garnishment. 

3.  Having  conceded  that  no  part  of  the  money  in  the  hands 
of  Dunsmoor  —  that  is,  no  particular  coins  or  bank  bills  — 
could  be  said  to  be  the  personal  property  of  Miller,  a  delivery 
of  which  to  himself  he  was  entitled  to  demand  of  Dunsmoor, 
it  remains  to  answer  the  objection  that  "  Dunsmoor  owed  no 
debt  to  Miller." 

If,  as  contended  and  conceded,  no  particular  money  in 
Dunsmoor's  hands  belonged  to  Miller,  and  that  Dunsmoor 
might  have  paid  Miller  the  sum  ordered  by  the  court  to  be 
paid  him  in  any  lawful  money,  it  would  seem  to  follow  that 
Dunsmoor  owed  Miller  $305.32;  and  surely  what  Dunsmoor 
owed  Miller  was  a  debt  {Rodman  v.  Munson,  13  Barb.  197)  the 
payment  of  which  Miller  could  have  enforced.  Indeed,  it  was 
a  debt  in  the  strict  legal  sense,  —  a  judgment,  —  a  debt  of 
record:  Burrill's  Law  Diet.  For  a  full  exposition  of  the  word 
"  debt,"  as  used  in  law,  and  particularly  in  statutes,  see  New 
Jersey  Ins.  Co.  v.  Meeker,  37  N.  J.  L.  300,  and  authorities  there 
cited.  Any  kind  of  obligation  of  one  man  to  pay  money  to 
another  is  a  debt.  "A  debt  signifies  what  one  owes.  There  is 
always  some  obligation  that  it  shall  be  paid;  but  the  manner 
in  which  ....  it  is  to  be  paid,  or  the  means  of  coercing  pay- 
ment, do  not  enter  into  the  definition":  Rodman  v.  Munson,  13 
Barb.  197.  Perhaps  Miller  might  have  coerced  payment  by 
motion  in  the  same  court  that  ordered  the  payment.  If  not, 
he  certainly  could  have  recovered  the  debt  by  action  upon 
the  judgment  rendered  in  the  case  of  Sichler  v.  Lewis. 

I  think  the  judgment  should  be  reversed,  and  that  the  lower 
court  should  be  directed  to  render  judgment  on  the  findings 
of  fact  in  favor  of  appellant. 

FooTE,  C,  and  Temple,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  is  reversed,  and  the  court  below  is  directed 
to  render  judgment  on  the  findings  of  fact  in  favor  of  the  ap- 
pellant. 
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Attachment  and  Gaknishment.  —  Property  in  custodio  Ugis  is  not  sub- 
ject to  attachment:  Stewnson  v.  Palmer,  14  Col.  565;  20  Am.  St.  Rep.  295, 
and  note.  Wages  in  the  hands  of  the  sheriff,  when  not  subject  to  garnishment: 
Cox  V.  Bearden,  84  Ga.  304;  20  Am.  St.  Rep.  359.  Money  in  the  custody  of 
the  law  is  not  subject  to  attachment:  Bowdtn  v.  Schatzell,  I  Bail.  Eq.  360;  23 
Am.  Dec.  170.  Money  received  by  sheriff  on  execution  cannot  be  attached 
in  his  hands:  Dawson  v.  Holcomb,  1  Oliio,  275;  13  Am.  Dec.  618.  For  attach- 
ment of  money  in  officer's  hands,  see  note  to  Shinn  v.  Zimmefman,  55  Am. 
Dec.  264.  A  writ  of  garnishment  served  on  the  clerk  of  the  court  is  not  a  lieu 
on  the  funds  in  the  bands  of  the  sheriff:  Sweeiaxr  v,  Claflin,  74  Tex.  667. 


[In  Bank.] 

Smith  v.  Olmstead. 

[88  California,  582.] 

Wills.  —  As  to  thb  Interest  or  a  Pkstkbmittsd  Heir,  his  ancestor  mast 
be  regarded  as  dying  intestate. 

Wills  —  Pkkteemitted  Heir.  —  A  Power  of  Sale  in  a  Will,  and  a  sale 
made  thereunder,  though  confirmed  by  a  court,  do  not  affect  the  share 
of  a  pretermitted  heir,  when  the  sale  was  not  made  to  pay  decedent's 
debts,  nor  charges  accruing  in  the  course  of  administration.  This  rule 
is  not  abrogated  by  a  statute  declaring  that  when  an  authority  is  given 
in  a  will  to  sell  property  the  executor  may  sell  any  property  of  the  estate 
without  an  order  of  the  court,  but  that  no  title  passes  until  the  sale  is 
confirmed  by  the  court. 

Chapman  and  Hendrick,  Cope,  Boyd,  and  Fijield,  John  R. 
Jarboe,  W.  S.  Goodfellow,  Estee,  Wilson,  and  McGutcheon,  E.  R. 
Taylor,  Garber,  Boalt,  and  Bishop,  Stanly,  Stoney,  and  Hayes, 
E.  J.  Pringle,  Smith  and  Pomeroy,  Auguste  Comte,  Jr.,  Henry 
C.  Campbell,  A,  H.  Loughborough,  Mastick,  Belcher,  and  Mastick, 
Page  and  Eells,  Craig  and  Meredith,  and  Olney,  Chickering,  and 
Thomas,  for  the  appellants. 

E.  Edgar  Galbreth,  and  Anderson,  Fitzgerald,  and  Anderson, 
for  the  respondents. 

De  Haven,  J.  This  is  an  action  for  the  purpose  of  deter- 
mining conflicting  claims  to  real  property. 

The  record  shows  that  one  Z.  B.  Smith,  now  deceased,  in 
his  lifetime  made  a  last  will,  by  which,  after  directing  the 
payment  of  his  debts,  he,  in  terms,  gave  to  his  wife  all  of  hia 
property,  with  "  absolute  power  to  sell  any  or  all  of  said  real 
and  personal  property,  at  public  or  private  sale,  with  or  with- 
out advertisement,  and  without  application  to  any  court,  and 
without  approval  or  authority  of  any  court  whatever."  In  a 
subsequent  clause  the  wife  was  also  named  as  executrix  of 
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the  will.  She  duly  qualified  as  such,  and  sold  to  the  defend- 
ants the  property  described  in  the  complaint.  Such  sale  waa 
made  without  any  previous  order  therefor;  but  was  afterwards 
confirmed  by  the  court  in  which  the  administration  of  her 
deceased  husband's  estate  was  pending.  The  land  was  com- 
munity property.  The  record  does  not  show  that  the  sale  waa 
necessary  for  any  of  the  reasons  stated  in  section  1536  of  the 
Code  of  Civil  Procedure;  that  is,  in  order  "  to  pay  the  allow- 
ance of  the  family,  or  of  the  debts  outstanding  against  the 
decedent,  or  the  debts,  expenses,  or  charges  of  administration, 
or  legacies." 

The  plaintiffs  are  minor  children  of  the  said  Z.  B.  Smith, 
deceased,  and  are  not  provided  for  in  said  will,  nor  does  the 
will  show  that  the  omission  to  provide  for  them  was  inten- 
tional. 

There  has  never  been  any  distribution  of  this  property,  and 
the  administration  of  the  estate  of  said  Smith  is  still  pending. 

The  judgment  of  the  court  below  was  in  favor  of  plaintiffs, 
and  the  defendants  appeal.  This  judgment  was  affirmed  by 
Department  One  of  this  court,  on  January  25,  1890,  but  a  hear- 
ing in  Bank  was  afterwards  ordered,  and  the  case  is  now  be- 
fore us  for  determination. 

The  question  for  decision  is,  whether,  upon  the  facts  as  here 
Btated,  the  power  of  sale  contained  in  the  will  is  so  far  oper- 
ative against  the  plaintiffs  that  a  sale  made  under  it,  and 
confirmed  by  the  court,  transferred  to  the  defendants  the  title 
to  the  land  in  controversy.  To  determine  this,  a  brief  refer- 
ence to  the  language  of  the  law  relating  to  wills,  and  the  right 
to  succession  of  property  of  a  decedent,  in  the  absence  of  a 
will  disposing  of  it,  is  necessary. 

By  section  1307  of  the  Civil  Code  it  is  provided  that  where  a 
testator  omits  to  provide  in  his  will  for  any  of  his  children, 
unless  it  appears  that  such  omission  was  intentional,  such 
child  "  must  have  the  same  share  in  the  estate  of  the  testator 
as  if  he  had  died  intestate,  and  succeeds  thereto,  as  provided 
in  the  preceding  section."  That  is,  "  the  child  succeeds  to  the 
same  portion  of  the  testator's  real  and  personal  property  that 
he  would  have  succeeded  to  if  the  testator  had  died  intestate  ": 
Civ.  Code,  sec.  1306. 

We  are  unable  to  construe  these  sections  otherwise  than  aa 
declaring  that  the  pretermitted  child  succeeds  immediately  by 
operation  of  law  to  the  same  portion  of  the  testator's  real 
property  as  if  no  will  had  been  made;  that  as  to  such  fortiou 
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the  testator  is  to  be  regarded  as  dying  intestate,  and  its  suc- 
cession is  directed  by  law,  and  not  by  the  will.  And  as  a 
necessary  legal  consequence  of  this  construction,  it  would 
ifollow  that  every  provision  in  the  will  directly  or  indirectly 
■attempting  to  dispose  of  such  portion  of  the  estate,  except  for 
the  discharge  of  the  decedent's  debts,  or  other  charges  accru- 
ing in  due  course  of  administration,  is  inoperative  as  against 
juch  child. 

As  to  the  rights  of  a  pretermitted  child  under  these  sec- 
tions, this  court  has  heretofore  held:  "  In  other  words,  the 
child  succeeds  to  the  same  portion  of  the  testator's  real  and 
personal  property  that  he  would  have  succeeded  to  if  the  tes- 
tator had  died  intestate":  Estate  of  Wardell,  57  Cal.  489. 

Sections  16  and  17  of  the  act  concerning  wills  (Hittoll's 
General  Laws,  1086),  and  section  1  of  the  statute  of  descents 
and  distributions  (Hittell's  General  Laws,  323),  are  substan- 
tially the  same  as  the  provisions  of  our  Civil  Code  relating  to 
the  same  subjects;  and  this  court,  in  Pearson  v.  Pearson,  46 
Cal.  610,  basing  its  decision  on  these  statutes,  held,  explicitly, 
that  the  pretermitted  child  takes  the  same  share  in  the  estate, 
and  holds  by  the  same  title,  as  though  the  testator  had  died 
intestate. 

Now,  in  the  case  of  a  person  dying  intestate,  his  estate  de- 
scends and  vests  immediately  in  his  heirs,  subject  only  to  the 
payment  of  the  debts  of  decedent,  the  expenses  of  adminis- 
tration, and  the  family  allowance.  This  is  not  only  clear  from 
sections  1383,  1384,  1386,  and  1402  of  the  Civil  Code,  but 
was  so  expressly  held  by  this  court  in  Brenham  v.  Story,  39 
Cal.  188,  under  statutes  substantially  the  same,  the  court  say- 
ing: *'  Upon  the  death  of  the  ancestor  the  heir  becomes  vested 
at  once  with  the  full  property,  subject  to  the  liens  we  have 
mentioned;  and  subject  to  these  liens  and  the  temporary  right 
of  possession  of  the  administrator,  he  may  at  once  sell  and 
dispose  of  the  property,  and  has  the  same  right  to  judge  for 
himself  of  the  relative  advantages  of  selling  or  holding  that 
any  other  owner  has." 

The  respondents  in  this  case  were,  immediately  upon  the 
death  of  their  father,  clothed  by  operation  of  law  with  such  a 
title  to  the  property  in  controversy,  and  this  being  its  nature 
and  extent,  it  is  clear  that  such  title  was  not  divested  by  the 
sale  made  by  the  executrix  of  their  fathers  will,  under  the 
circumstances  disclosed  by  the  record  in  this  case.  A  title  to 
property  which  is  so  full  and  complete  that  its  possessor  has 
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"  the  same  right  to  judge  for  himself  of  the  relative  advan- 
tages of  selling  or  holding  that  any  other  owner  has  "  cannot 
co-exist  with  the  right  of  another  to  transfer  such  property  at 
discretion,  and  the  power  exercised  by  the  executrix  in  this 
case,  being  inconsistent  with  the  title  which  the  law  vested  in 
the  respondents  upon  the  death  of  the  father,  cannot  be 
upheld. 

These  views  are  in  harmony  with  the  decisions  of  other 
states,  where  statutes  relating  to  wills  and  right  of  succession 
are  similar  to  our  own:  See  Northrop  v.  Marquam,  16  Or.  173; 
Smith  V.  Robertson,  89  N.  Y.  658.  But  it  is  urged  by  appellant 
that  these  cases  are  not  in  point,  because  in  neither  of  the 
states  in  which  the  decisions  were  made  was  there  a  statute 
similar  to  section  1561  of  the  Code  of  Civil  Procedure,  which 
provides  that  when  "  authority  is  given  in  the  will  to  sell  prop- 
erty, the  executor  may  sell  any  property  of  the  estate  without 
order  of  the  court,  and  at  either  public  or  private  sale,  and  with 
or  without  notice,  as  the  executor  may  determine,"  but  that 
'*no  title  passes  unless  the  sale  be  confirmed  by  the  court"; 
and  it  is  claimed  that  the  sale  here,  having  been  confirmed  by 
the  court,  is  valid  under  that  section.  But  we  think  it  is  man- 
ifest that  in  determining  the  question  whether  in  judgment  of 
law  authority  to  sell  has  in  fact  been  given  to  an  executor,  the 
section  can  have  no  application.  It  is  equally  clear  that  the 
authority  to  sell  therein  referred  to  must  be  held  to  include 
only  such  a  one  as  is  operative  and  binding  upon  the  person 
against  whom  it  is  asserted;  and  unless  such  an  authority  can 
be  found  in  the  will,  when  such  will  is  read  and  construed  with 
reference  to  the  law  which  determines  its  meaning  and  legal 
effect,  it  must  be  held  that  it  was  not  given, —  and  in  that  case 
there  is  nothing  upon  which  this  section  of  the  code  can  act. 

The  case  of  Coates  v.  Hughes,  3  Binn.  498,  cited  and  relied 
on  by  appellants,  is  not  in  conflict  with  the  views  we  have  an- 
nounced. The  power  under  consideration  there  was  confined 
to  a  sale  for  the  payment  of  the  debts  of  the  testator,  and  it 
appeared  that  there  was  a  necessity  for  the  sale  for  such  pur- 
pose, and  the  court  held,  and  we  think  rightly,  that  such  a 
power  was  operative.  The  reason  why,  in  such  a  case,  the 
power  of  sale  would  be  operative,  is  apparent.  The  child  who 
succeeds  to  the  estate  of  his  ancestor,  by  inheritance,  takes  it 
subject  to  the  payment  of  the  debts  of  such  ancestor,  and  his 
right  of  succession  is  in  no  wise  affected  by  a  provision  in  a 
will  which  goes  no  further  than  to  authorize  what  the  law 
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would  in  any  event  direct  to  be  done,  if  necessary  to  discharge 
such  lien.  In  such  a  case  the  executor  is  only  clothed  with 
the  ordinary  powers  incident  to  the  administration  of  the 
estate,  —  in  fact,  the  precise  power  which  the  law  gives  an 
administrator  of  the  estate  of  an  intestate. 

The  order  of  confirmation  imparted  no  validity  to  the  sale 
in  this  case;  it  only  adjudicates  that  the  power  contained  in 
the  will  had  been  followed,  and  that  the  sale  was  for  a  fair 
price. 

We  are  satisfied  with  the  conclusion  reached  in  Department 
One. 

Judgment  affirmed. 

Harrison,  J.  (concurring).  I  concur  in  the  order  affirming 
the  judgment,  both  for  the  reasons  expressed  in  the  opinion  of 
Mr.  Justice  De  Haven,  and  also  upon  the  following  consider- 
ations: — 

Section  1402  of  the  Civil  Code  provides  that  "upon  the 
death  of  the  husband,  one  half  of  the  community  property 
goes  to  the  surviving  wife,  and  the  other  half  ....  goes  to 
his  descendants,  ....  subject  to  his  debts,  the  family  allow- 
ance, and  expenses  of  administration."  These  are  the  "  pur- 
poses of  administration,"  referred  to  in  section  1384  of  the  Civil 
Code,  and  are  also  the  objects  for  which  the  court  is  author- 
ized, under  section  1536  of  the  Code  of  Civil  Procedure,  to  di- 
rect a  sale  of  the  property  of  the  decedent.  The  right  of  the 
children  and  the  right  of  the  surviving  wife  to  the  community 
property  exist  by  virtue  of  the  same  section  of  the  code,  and 
are  declared  in  identical  words;  and  inasmuch  as  it  is  the  set- 
tled rule  that  the  right  of  the  surviving  wife  to  her  half  of  the 
community  property  vests  in  her  immediately  upon  the  death 
of  the  husband  {Estate  of  Silvey,  42  Cal.  210),  it  must  also  be 
held  that  the  right  of  the  children  to  their  half  of  the  same 
property  vests  in  them  at  the  same  time. 

In  King  v.  La  Orange,  50  Cal.  328,  it  was  held  that  a  power 
of  sale  in  the  will  did  not  authorize  a  conveyance  by  the  execu- 
tor of  the  wife's  share  of  the  community  property,  and  that  a 
conveyance  by  the  executor,  under  such  power,  of  the  real 
estate  of  the  deceased  did  not  have  the  effect  to  transfer  the 
interest  of  the  wife  as  the  survivor  of  the  community.  It  is 
true  that  the  conveyance  in  that  case  was  only  of  the  "  right, 
title,  and  interest "  of  the  decedent  in  the  property,  but  the  de- 
cision in  the  case  does  not  turn  upon  this  distinction,  and  in 
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reality  such  a  distinction  does  not  exist.  At  the  date  of  the 
conveyance,  the  testator,  being  dead,  had  of  course  no  "  right, 
title,  or  interest "  in  the  property;  and  the  conveyance  by  the 
executor,  under  the  power  contained  in  the  will,  being  like  a 
conveyance  under  any  other  power  of  attorney  {Larco  v.  Casa- 
neuava,  30  Cal.  560),  would  necessarily  be  limited  to  such 
right,  title,  and  interest  as  existed  in  his  constituent  at  the 
date  of  his  death,  the  point  of  time  when  the  authority  of  the 
executor  came  into  existence.  If  a  conveyance  under  a  power 
of  sale  given  in  the  will  is  inoperative  to  transfer  the  interest 
of  the  wife,  it  must  be  equally  inoperative  to  transfer  the  in- 
terest of  the  children.  In  accordance  with  the  principles  es- 
tablished by  the  decision  in  King  v.  La  Grange,  50  Cal.  328,  it 
is  the  usual,  if  not  the  invariable,  custom  of  conveyancers  in 
this  state,  when  community  property  of  a  decedent  is  sold 
by  the  executor,  under  a  power  given  by  the  will,  to  require  a 
release  or  conveyance  of  the  same  property  from  the  surviving 
wife.  This  rule  or  custom  was  followed  in  the  present  case, 
since  it  appears  from  the  record  that  the  purchaser  took  a  deed 
of  the  land  in  question  from  the  surviving  wife  individually, 
as  well  as  in  her  representative  capacity. 

Rehearing  denied.  

Wills  —  Effect  of  Omissiojt  to  Providk  fob  a  Child  in  Will.  —  A 
pretermitted  child  is  entitled  to  the  same  share  of  his  father's  estate  that  ha 
would  have  had  if  there  had  been  no  will:  Woodard  v.  SpUler,  1  Dana,  180; 
25  Am.  Dec.  139;  note  to  Wilson  v.  Fosket,  39  Am.  Dec.  740-744;  Ward  r. 
Ward,  120  IlL  111. 
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FcornvB  from  Justice  —  Habeas  Corpus.  —  The  governor  of  the  state  has 
no  authority  to  issue  his  warrant  for  the  arrest  of  an  alleged  fugitive 
from  justice,  unless  he  has  been  charged  with  crime  in  a  state  whence  it 
is  alleged  he  has  fled,  either  by  indictment  or  affidavit;  and  whether  he 
is  so  charged  is  a  question  of  law,  always  open,  on  the  face  of  the  papers, 
to  judicial  inquiry,  on  an  application  for  his  discharge  on  habeas  corpus. 

FuamvE  from  Justice  is  not  Charged  with  a  Crime  Authorizing  the 
Governor  to  Issue  a  Warrant  for  his  arrest,  when  the  only  charge 
against  him  is  contained  in  an  affidavit,  stating  that  the  affiant  has  rea- 
son to  believe,  and  does  believe,  that  he  has  committed  a  certain  crima^ 
naming  it. 
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Laws  ot  Aitotexr  Statk.  —  Though  on  a  hearing  on  habecu  corpus  a  smgia 
section  of  the  oriminal  code  of  another  state  is  read  in  evidence,  the  court 
will  look  to  the  whole  code,  to  ascertain  what  the  law  of  the  state  is  npoa 
the  subject  before  it. 

O.  E.  RUtyt  J.  F.  Riley,  and  J.  I.  Caldwell,  for  the  peti- 
tioner. 

Attomey-Qeneral  Hart,  contra, 

Db  Haven,  J.  The  petitioner  is  before  the  court  upon  a 
writ  of  habeas  corpus,  the  return  to  which  shows  that  he  is  in 
the  custody  of  the  sherifiF  of  Nevada  County  by  virtue  of  a 
warrant  for  his  arrest  as  a  fugitive  from  justice,  issued  by  the 
governor  of  this  state  in  compliance  with  a  requisition  from 
the  governor  of  the  state  of  Alabama. 

The  governor  of  this  state  was  not  authorized  to  issue  his 
warrant  for  the  arrest  of  petitioner,  unless  it  was  shown  to 
him  that  the  petitioner  is  substantially  charged  with  a  crime 
in  the  state  from  which  it  is  alleged  he  has  fled,  and  the  law 
of  Congress  (Rev.  Stats.,  sec.  5278)  requires  that  this  fact 
must  be  made  to  appear  by  a  copy  of  an  indictment  found,  or 
an  affidavit  made  before  a  magistrate  of  such  state,  certified 
as  authentic  by  the  governor  of  the  state  making  the  demand: 
Roberts  v.  Reilly,  116  U.  S.  95.  And  whether  the  alleged 
fugitive  is  so  substantially  charged  with  a  crime  is  a  question 
of  law,  which  is  always  open,  upon  the  face  of  the  papers,  to 
judicial  inquiry,  on  an  application  for  discharge  under  a  writ 
of  habeas  corpus:  Roberts  v.  Reilly,  116  U.  S.  95. 

We  have  before  us  the  copy  of  the  affidavit  which  accom- 
panied the  requisition  of  the  governor  of  Alabama,  and  the 
sole  question  for  determination  is,  whether  such  affidavit  sub- 
stantially charges  the  petitioner  with  having  committed  any 
crime  which  would  have  justified  his  arrest  in  that  state.  The 
affidavit  purports  to  have  been  made  by  one  J.  C.  Orr,  and 
charges  that  he,  Orr,  "  has  reason  to  believe,  and  does  believe, 
that  within  twelve  months  before  making  this  affidavit  in 
said  county,  W.  A.  Spears  embezzled,  or  fraudulently  con- 
verted to  his  own  use,  one  car-load  of  mules,  or  the  value  of 
the  same,  to  wit,  of  two  thousand  dollars,  the  personal  prop- 
erty of  J.  C.  Orr,  which  came  into  W.  A.  Spears's  possession 
by  virtue  of  an  employment  to  sell  said  mules." 

It  is  obvious  that  this  affidavit  does  not  directly  charge  that 
petitioner  has  committed  any  offense,  and  it  would  be  a  dan- 
gerous precedent  to  establish  that  any  man  may  be  deprived 
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of  his  liberty  and  removed  to  another  state  upon  such  an  ac 
cnsation.  The  statement  therein,  that  affiant  "has  reason  to 
believe,  and  does  believe,"  that  petitioner  embezzled,  or  fraud- 
nlently  converted  to  his  own  use,  the  property  mentioned,  is 
not  the  statement  of  any  fact,  and  for  that  reason  the  affidavit 
is  fatally  defective.  The  language  of  the  supreme  court  of 
Michigan  in  Swart  v.  Kimball,  43  Mich.  461,  is  applicable  here: 
"Charges  are  not  verified  by  an  affidavit  that  somebody  is 
informed  and  believed  that  they  are  true.  This  is  mere  eva- 
sion of  the  law;  the  most  improbable  stories  may  be  believed 
of  any  one,  and  the  man  most  free  from  any  reasonable  suspi- 
cion of  guilt  is  not  safe  if  he  holds  his  freedom  at  the  mercy 
of  any  man  three  hundred  miles  off,  who  will  swear  that  he 
has  been  informed  and  believes  in  his  guilt." 

That  such  an  affidavit  is  insufficient  to  support  the  issuance 
of  a  warrant  under  the  laws  of  this  state  was  held  by  this 
court  in  Ex  parte  Dimmig,  74  Cal.  165.  We  there  said:  "But 
a  mere  affidavit  in  the  form  of  an  information,  containing  no 
evidence,  and  followed  by  no  deposition  stating  any  fact  tending 
to  show  guilt,  is  insufficient  to  support  a  warrant.  The  liberty 
of  a  citizen  cannot  be  violated  upon  the  mere  expression  of  an 
opinion  under  oath  that  he  is  guilty  of  a  crime." 

In  Ms  parte  Smith,  3  McLean,  121,  the  affidavit  accompany- 
ing the  requisition  of  the  governor  of  Missouri  for  the  arrest  of 
Smith  was  made  by  one  Boggs,  and  charged  "that  on  the 
night  of  the  sixth  day  of  May,  1842,  while  sitting  in  his  dwell- 
ing, in  the  town  of  Independence,  in  the  county  of  Jackson, 
he  was  shot,  with  intent  to  kill,  and  that  his  life  was  despaired 
of  for  several  days,  and  that  he  believes,  and  has  good  reason 
to  believe,  from  evidence  and  information  now  in  his  pos- 
session, that  Joseph  Smith,  commonly  called  the  Mormon 
Prophet,  was  accessary  before  the  fact  of  the  intended  murder 
and  that  the  said  Joseph  Smith  is  a  citizen  and  resident  of 
the  state  of  Illinois." 

This  affidavit  was  held  insufficient  as  a  basis  for  the  gov- 
ernor's warrant,  upon  the  ground,  among  others  stated,  that 
it  was  not  positive  in  its  charge.  See  also  1  Bishop's  Crim. 
Proc,  sec.  222. 

It  is  true  that  the  courts  are  not  authorized  to  discharge  a 
prisoner  because  of  formal  defects  in  the  indictment  or  affi- 
davit charging  the  offense,  and  that  the  sufficiency  of  the 
charge,  as  a  matter  of  technical  pleading,  is  to  be  tried  and 
determined  in  the  state  from  which  the  alleged  fugitive  fled: 
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DavWt  Case,  122  Mass.  329;  Kentucky  v.  Dennison,  24  How. 
107. 

But  the  defect  in  the  affidavit  before  us  is  not  a  merely 
formal  one.  The  objection  to  its  sufficiency  is  substantial, 
and  it  is,  that  in  judgment  of  law  it  does  not  make  any  charge 
at  all. 

Upon  the  hearing,  the  attorney-general  read  as  evidence, 
from  a  printed  volume  of  the  statutes  of  that  state,  section 
4204  of  the  Criminal  Code  of  Alabama,  from  which  it  appears 
that  a  warrant  of  arrest  for  a  misdemeanor  may  be  issued 
upon  an  affidavit  in  which  the  affiant  states  "  that  he  has 
probable  cause  for  believing,  and  does  believe,"  that  such 
oflfense  has  been  committed,  and  it  was  argued  that  inasmuch 
as  no  other  section  of  this  code  was  formally  offered  in  evi- 
dence, that  the  court  must  presume  that  the  affidavit  here  is 
sufficient  under  the  laws  of  that  state.  We  think,  however, 
that  we  are  not  confined  to  this  particular  section,  which  is 
not  applicable  here,  but  are  authorized  to  look  into  the  volume 
in  which  it  appears,  and  upon  such  examination  we  find  the 
law  of  that  state  to  be,  what  in  the  absence  of  all  evidence  we 
would  presume  it  to  be,  substantially  like  that  of  our  own 
state,  so  far  as  relates  to  arresting  one  charged  with  a  felony. 
It  follows  that  the  affidavit  before  us  must  be  regarded  as  in- 
sufficient to  justify  the  issuance  of  the  executive  warrant  of 
arrest  under  which  the  petitioner  is  detained  in  custody. 

Petitioner  discharged. 

Paterson,  J.  (dissenting).  I  am  unable  to  concur.  "  The 
warrant  of  the  governor  is  prima  facie  evidence,  at  least,  that 
all  necessary  legal  prerequisites  have  been  complied  with " 
(Church  on  Habeas  Corpus,  sec.  480),  and  the  petitioner  has 
not  made  it  appear  to  my  satisfaction  that  the  courts  of  Ala- 
bama could  not  hold  him  for  examination  on  the  affidavit 
charging  him  with  embezzlement. 


ExTKADlTiON.  — A  fugitive  from  justice  illegally  arrested  in  one  state  for 
an  ofifenae  committed  in  another  will  not  be  released  on  habeas  corfua:  Ex 
parte  Barker,  87  Ala,  4;  13  Am.  St.  Rep.  17,  and  note.  An  extradition 
warrant  need  only  show  unmistakable  facts  as  to  the  fugitive  character  of 
the  party  sought  to  be  extradited:  Ex  parte  Stanley,  25  Tex.  App.  372. 

Extradition,  Warrant  of,  need  not  Show  tliat  the  crime  charged  is 
a  crime  against  the  law  of  the  demanding  state:  Ex  parte  Stanley,  25  Tex. 
App.  372. 

Extradition  —  Habeas  Corpus.  —  The  merits  of  the  case  cannot  be  in- 
quired into  on  habeas  corpus;  only  the  sufficiency  of  the  papers  and  the  iden* 
tity  of  the  prisoner:  Kurtz  v.  Stale,  22  Fla.  36;  1  Am.  St.  Rep.  173,  and  aot«. 
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MtTNiciPAL  Corporations.  —  Diversion  or  Small  and  Privatb  Watbk« 
COURSE  by  a  city  for  the  purpose  of  drainage  and  sewerage,  with  the  con< 
seat  and  approval  of  the  laad-owners  through  whose  laud  it  runs,  is  not 
an  exercise  of  the  right  of  eminent  domain. 

Municipal  Corporations  —  Local  Assessiiknts  for  Improvements  — 
Injunction  to  Prevent  Collection  op.  —  The  expense  of  local  im- 
provements in  a  town  or  city  may  be  met  by  local  assessments,  in  whole 
or  in  part,  and  equity  will  not  enjoin  the  collection  of  such  assessments 
except  under  special  circumstances,  such  as  leave  the  complainant 
without  any  remedy  at  law,  and  bring  his  case  under  some  of  the  rec* 
ognized  heads  of  equity  jurisdiction,  or  where  it  is  clear  that  the  tax 
has  been  imposed  without  authority  and  is  absolutely  void. 

Equity  —  Cloud  on  Title.  —  A  lien  or  encumbrance,  to  throw  a  cloud  on 
title  to  real  property  so  as  to  give  the  owner  a  right  to  relief  in  equity, 
must  be  one  that  is  regular  and  valid  on  its  face,  though  in  fact  irregu< 
lar  and  void  from  circumstances  which  must  ba  proved  by  extrinsic  evi- 
dence. 

Equity  —  Illegal  Assessment  —  Cloud  on  Title.  —  Where  the  illegality 
of  a  municipal  assessment  or  tax  is  apparent  on  the  record  of  the  pro- 
ceediugs,  and  requires  no  extrinsic  evidence  to  show  it,  such  assessment 
or  tax  is  not  a  cloud  upon  title,  and  the  remedy  of  the  owner  is  by  action 
at  law,  and  not  by  suit  in  equity. 

Equity  —  Cloud  on  Title  —  Illegal  Municipal  Assessment. — Where  a 
city  ordinance  imposes  certain  conditions  which  must  be  complied 
with  in  order  to  make  a  local  municipal  assessment  or  tax  valid,  a  fail* 
nre  to  comply  with  any  one  of  the  conditions  renders  the  tax  void;  and 
when  such  failure  appears  from  the  face  of  the  proceedings,  no  cloud  on 
the  title  is  created,  and  the  remedy  of  the  land-owner  is  by  action  at 
law,  and  not  by  suit  in  equity. 

Municipal  Corporations  —  Illegal  Municipal  Tax  —  Remedy  of  Land- 
owner. -  -  An  owner  of  property  seized  or  sold  under  execution  for  the 
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collection  of  a  manicipal  tax,  the  illegality  of  which  appears  from  th« 
face  of  the  proceedings,  haa  an  adequate  remedy  at  law,  either  by  pay- 
ing the  tax  under  protest  and  bringing  an  action  against  the  city  to  re- 
cover  it  back,  or  by  action  of  trespass  to  recover  damages;  or  if  the 
property  is  sold,  he  may  maintain  ejectment,  or  teat  the  validity  of  the 
tax  by  writ  of  certiorai-i. 

Municipal  Corporations. — Pcrchaseb  under  Municipal  Tax  Sale, 
in  order  to  maintain  his  title,  must  show  that  every  prerequisite  to  the 
power  of  sale  has  been  complied  with,  and  such  compliance  must  appear 
on  the  face  of  the  proceedings. 

Equity  will  not  Estertain  Jurisdiction  when  the  only  object  is  to  ob- 
tain a  consolidation  of  actions  or  to  save  the  expense  of  separate  actions, 
or  where  the  claim  of  right  rests  on  a  mere  question  of  law,  as  for  as- 
certaining the  legality  of  the  proceedings  of  a  municipal  corporation  in 
levying  a  tax. 

Bradford^  for  the  appellants. 
Macalli8ier,  for  the  respondents. 

Wales,  J.  The  appellants,  who  were  complainants  below, 
obtained  a  preliminary  injunction  restraining  the  defendant 
corporation  from  enforcing  the  payment  of  an  assessment 
which  had  been  laid  on  certain  real  estate  belonging  to  com- 
plainants, on  Monroe  Street,  in  the  city  of  Wilmington,  for  the 
construction  of  a  public  sewer.  After  a  hearing  before  the 
chancellor,  on  bill,  answer,  and  depositions,  the  bill  was  dis- 
missed, and  thereupon  an  appeal  taken  to  this  court.  The 
transactions  which  led  to  the  application  for  an  injunction 
are  fully  set  forth  in  the  bill,  but  the  material  charges  on 
which  the  complainants  rely  for  equitable  relief  are,  that  the 
city's  officers  and  agents  acted  without  lawful  authority,  both 
in  the  construction  of  the  sewer  and  in  the  manner  and  mode 
of  laying  the  assessment,  and^that  the  latter  is  therefore  ille- 
gal and  void.  It  is  charged  that  the  sewer  was  made  for  the 
purpose  of  diverting  a  small  watercourse  which  had  previ- 
ously flowed  through  a  portion  of  the  property  now  assessed, 
and  not  for  the  purpose  of  general  drainage;  that  the  diver- 
sion of  the  watercourse  was  the  exercise  of  the  right  of  emi- 
nent domain  without  authority,  the  city  government  not  being 
invested  with  legal  power  to  divert  the  stream;  and  that  even 
admitting  the  possession  of  the  power,  the  assessment  was  il- 
legal and  void  by  reason  of  the  neglect  or  failure  of  an  officer 
of  the  city  to  perform  an  essential  duty  in  relation  thereto, 
the  perform, ince  of  which  duty  was  necessary  to  the  making 
of  a  legal  and  valid  assessment.  It  appears  from  the  papers 
on  file  that  the  watercourse  was  not  only  of  no  value  to  any 


June,  1880.]    Murphy  v.  Mayor  etc.  op  Wilmington.    347 

of  the  complainants,  or  to  the  former  owners  of  the  assessed 
property,  but,  by  reason  of  its  being  an  outlet  for  the  refuse  of 
factories  and  slaughter-houses  located  higher  up  the  stream, 
was  at  times  a  positive  nuisance,  so  that  one  or  more  of  the 
complainants,  with  some  sixty  residents  in  the  same  neigh- 
borhood, signed  a  petition  addressed  to  the  city  council  re- 
questing that  a  culvert  might  be  constructed  to  carry  off  by 
perfect  drainage  all  the  water  coming  from  above,  and  thus 
prevent  a  continuance  of  what  the  petitioners  represented  to 
be  a  source  of  danger  to  the  public  health.  The  fact  is  not 
disputed  that  the  petitioners  contemplated  the  construction  of 
the  sewer  in  Monroe  Street  as  being  the  best  and  most  effectual 
means  of  removing  the  difficulties  and  annoyances  of  which 
they  complained.  The  sewer  was  made  under  and  along 
Monroe  Street,  from  a  point  above  to  a  point  below  the  com- 
plainants' land,  at  a  cost  of  $7,266.35,  being  at  the  rate  of 
$9.98  per  lineal  foot,  and  the  watercourse  being  turned  into 
it,  the  nuisance  was  entirely  abated.  There  was  some  at- 
tempt to  show  that  the  city  was  in  fault  in  causing  the 
nuisance  by  not  keeping  that  part  of  the  watercourse 
which  was  below  the  complainants'  land  open  and  unob- 
structed, and  thus  backing  up  the  waters,  but  the  evidence 
does  not  sustain  this.  The  surface  of  some  of  the  complain- 
ants' land  was  depressed  below  the  banks  of  the  stream  and 
the  grades  of  the  surrounding  streets,  making  a  basin  in  which, 
during  the  heavy  rains,  the  flooded  waters  would  collect  and 
remain  until  carried  off  by  absorption  or  evaporation.  On  the 
completion  of  the  sewer,  a  statement  of  its  cost  was  presented 
to  the  city  council,  which  body  ordered  that  one  half  of  the 
said  cost  should  be  paid  out  of  the  city  treasury,  and  directed 
that  a  portion  of  the  remainder,  amounting  in  all  to  $1,036.92, 
should  be  charged  against  "  the  estate  of  John  Montgomery," 
a  former  owner  of  the  land  now  belonging  to  the  complain- 
ants, and  of  which  he  had  died  seised  and  intestate.  The 
property  had  descended  to  the  children  and  heirs  of  John 
Montgomery,  and  had  continued  in  their  possession  as  co- 
piirceners  until  a  short  time  before  the  entry  of  the  assess- 
ment upon  the  lien-book  of  the  city.  The  description  in  the 
lien-book  is  a  general  one,  being  for  257.8  feet  on  the  west  side 
of  Monroe  Street,  between  Second  and  Front  streets,  and 
for  157.8  feet  on  the  southeast  corner  of  Second  and  Monroe 
streets.  The  complainants,  by  claiming  ownership  of  the 
assessed  property,  have  established  its  identity,  and  thus  re- 


348      Mdbphy  v.  Mayor  etc.  op  Wilmington.     [Delaware, 

moved  any  objection  to  the  generality  and  indefiniteness  of 
its  description. 

The  answer,  admitting  property  in  the  complainants,  and 
the  diversion  of  the  watercourse,  claims  that  the  latter  was 
done  at  the  instance  and  with  the  knowledge  and  approval  of 
the  complainants;  that  the  sewer  was  made  for  general  drain- 
age, and  that  the  assessment  was  regularly  and  legally  im- 
posed. The  cost  of  the  sewer  was  reported  to  the  city  council 
on  May  29,  1873,  and  the  matter  of  the  assessment  appears  to 
have  been  considered  by  that  body  at  several  subsequent 
meetings  until  September  11,  1873,  when  it 'was  finally  ap- 
proved and  ordered  to  be  entered  on  the  lien-book.  In  the 
mean  time,  in  the  month  of  June  in  the  same  year,  the  as- 
sessed property  was  sold  at  public  sale,  by  an  agent  duly  ap- 
pointed for  that  purpose  by  the  heirs  of  John  Montgomery. 
The  land  was  divided  into  building  lots  and  sold  to  sundry 
purchasers,  now  the  complainants.  The  agent  retained  out  of 
the  proceeds  of  the  sale  a  sufficient  sum  to  pay  the  assess- 
ment, in  fulfillment  of  a  condition  previously  announced  that 
the  assessment  would  be  paid  and  the  land  sold  "clear." 
Part  of  the  money  so  retained  by  the  agent  he  afterwards  paid 
over  to  the  heirs,  who  protested  against  the  validity  of  the 
city's  claim.  One  of  the  purchasers,  and  a  party  to  the  bill, 
deposed  that  the  value  of  the  property  was  increased  three 
thousand  dollars  by  the  sewer. 

An  amendment  to  the  charter  of  Wilmington  passed  Jan- 
uary 30,  1866,  confers  upon  the  city  council  the  entire  juris- 
diction and  control  of  the  drainage  of  the  city,  with  power  to 
pass  ordinances  for  the  opening  of  gutters,  drains,  and  sewers, 
and  for  the  regulating,  maintaining,  cleansing,  and  keeping 
the  same  and  the  natural  watercourses,  runs,  and  rivulets 
within  the  city  limits  open,  clear,  and  unobstructed,  and  for 
the  entry  upon  private  land  for  such  purposes,  and  by  general 
regulations  to  prescribe  the  mode  in  which  the  work  shall  be 
done,  and  who  shall  bear  the  expense  thereof,  and  in  its  dis- 
cretion to  assess  the  costs  thereof  upon  the  persons  and  prop- 
erty real  and  personal  of  tliose  particularly  benefited  thereby, 
or  of  those  holding  lands  through  or  along  which  said  sewers, 
drains,  and  watercourses  shall  flow  or  pass,  and  prescribe  the 
mode  of  collection  thereof.  The  statute  provides  that  private 
property  shall  not  be  taken  for  public  use  without  just  com- 
pensation, but  is  silent  as  to  the  mode  in  which  such  compen- 
sation shall  be  ascertained.     A  city  ordinance  passed  June 
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21,  1866,  by  virtue  of  the  authority  thus  given,  sets  out  in  de- 
tail the  manner  in  which  the  costs  of  constructing  sewers,  etc., 
shall  be  assessed.  It  makes  it  the  duty  of  the  street  commis- 
sioner to  keep  an  accurate  account  of  the  costs  of  such  con- 
struction, and,  through  the  street  committee,  to  report  the  same 
to  the  council,  together  with  a  list  of  the  persons  and  estates 
particularly  benefited  thereby,  as  well  as  of  those  holding 
lands  through  or  along  which  said  sewers  shall  pass,  and  an 
estimate  of  the  value  of  the  lands  upon  which  said  expense 
ought  to  be  assessed,  the  said  value  to  be  estimated  indepen- 
dently of  buildings  or  improvements.  The  city  council  may,  or 
may  not,  order  any  part  of  such  expense  to  be  paid  out  of  the 
general  fund,  and  the  whole  or  remainder,  as  the  case  may  be, 
shall  be  apportioned  among  those  persons  and  estates  particu- 
larly benefited,  or  among  those  holding  lands  along  which  the 
sewer  shall  pass.  If  the  owners  be  unknown,  the  assessment 
shall  be  generally  against  the. lot  or  premises  by  particular  or 
general  description.  The  assessment,  being  approved  by 
council,  shall  be  entered  on  the  lien-book,  and  may  be  col- 
lected by  warrant,  under  the  hand  and  seal  of  the  mayor. 

The  bill  denies  the  authority  of  the  city  to  lay  a  special 
tax  for  the  payment  of  the  sewer,  and  assumes  that  the  ex- 
pense should  be  wholly  defrayed  out  of  the  funds  produced  by 
general  taxation.  But  the  position  most  earnestly  contended 
for  by  the  complainants  is,  that  the  city  having  constructed  a 
work  partly  for  an  unlawful  object,  namely,  the  diversion  of  a 
natural  watercourse  without  license  from  the  owners  thereof, 
such  unlicensed  act  of  diversion,  being  outside  of  its  chartered 
powers,  taints  the  entire  work  with  illegality,  and  no  portion 
of  the  expense  can  be  lawfully  assessed  on  the  property  hold- 
ers, notwithstanding  that  another  and  a  lawful  end  may  have 
been  intended  at  the  same  time.  The  doctrine  insisted  on  is, 
that  where  a  tax  or  assessment  is  laid  partly  for  a  legal  and 
partly  for  an  illegal  purpose,  and  such  tax  or  assessment  i» 
entire  and  indivisible,  the  whole  tax  or  assessment  is  illegal 
and  void.  The  evidence,  however,  does  not  warrant  the  appli- 
cation of  this  principle  to  the  present  case.  The  city  had  the 
power,  under  the  statute  of  1866,  to  regulate  and  change  the 
flow  or  direction  of  the  natural  drains  and  watercourses 
within  its  limits,  to  construct  sewers,  and  to  assess  the  cost 
upon  the  owners  of  property  especially  benefited.  No  author- 
ity is  given  to  invade  or  appropriate  private  property  without 
compensation;    this  is  expressly  prohibited.     It  is  true,  the 
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statute  does  not  point  out  any  way  of  fixing  the  compensa- 
tion, but  in  this  instance  there  is  no  necessity  for  ascertaining 
what  might  be  due  for  taking  for  public  use  a  property  which 
was  worthless  and  detrimental  to  its  owners,  who  asked  for  its 
removal  as  a  boon,  and  have  derived  profit  from  its  loss.  These 
owners  and  their  privies  in  estate  stood  by  and  saw  the  prep- 
arations made  for  depriving  them  of  their  property  without 
remonstrance  or  objection.  The  building  and  completion  of 
the  sewer  occupied  several  months,  and  its  uses  and  objects 
were  well  known.  No  attempt  was  made  to  interfere  with  the 
work,  nor  was  the  diversion  of  the  watercourse  objected  to. 
Some  of  the  complainants  requested  the  city  council  to  carry 
oflf  by  perfect  drainage  the  waters  coming  from  above,  and  no 
word  of  disapproval  was  heard  until  the  parties  benefited  were 
called  upon  to  contribute  to  the  payment  of  the  expense. 
These  facts  admit  of  but  one  interpretation.  The  diversion 
having  been  made  with  the  consent  and  approval  and  to  the 
evident  advantage  of  the  property  owners,  the  action  of  the 
defendant  corporation  was  not  illegal  or  ultra  vires.  .  The  wa- 
tercourse had  no  existing  or  prospective  value  for  the  driving 
of  machinery  or  for  domestic  uses,  and  by  its  continuance  in 
its  old  channel  rendered  the  lots  through  which  it  flowed  un- 
salable. Its  appropriation  by  the  city  was  more  of  a  public 
burden  than  a  public  benefit,  while  it  afforded  a  special  and 
advantageous  relief  to  the  lot-owners.  Such  an  appropriation, 
under  all  circumstances,  does  not  fall  within  the  definition  of 
the  exercise  of  the  right  of  eminent  domain.  We  may  there- 
fore dismiss  the  further  consideration  of  the  want  of  power  in 
the  city  under  the  statute  of  1866  to  make  the  diversion 
complained  of,  and  direct  our  attention  to  other  points  pre- 
sented on  behalf  of  the  complainants. 

That  the  expense  of  local  improvements  in  a  town  or  city 
may  be  met  by  local  assessments,  in  whole  or  in  part,  appears 
to  be  so  well  established  as  to  require  no  discussion :  Stroud  v. 
Philadelphia^  61  Pa.  St.  255;  2  Dillon  on  Municipal  Corpora- 
tions, 596,  and  notes.  But  when,  under  what  conditions,  and  to 
what  extent  a  court  of  equity  should  interfere  to  prevent  the 
collection  of  such  assessments  are  questions  which  have  not 
been  uniformly  decided.  The  inconvenience  and  confusion 
which  might  be  caused  by  an  indefinite  delay  in  the  receipt  of 
municipal  or  other  public  revenues,  and  the  serious  embarrass- 
ments that  might  follow  such  delay,  are  obvious,  and  courts 
of  equity  have  therefore  been  disinclined  to  put  any  obstacle 
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in  the  way  of  their  prompt  collection,  except  under  special  cir- 
cumstances, such  as  left  the  complainant  without  any  remedy 
at  law,  or  where  it  was  clear  that  the  tax  had  been  imposed 
without  authority,  and  was  absolutely  void.  Even  in  the  lat- 
ter case,  where  the  only  question  is  one  of  excess  of  author- 
ity, depending  on  purely  legal  principles,  it  is  doubtful 
whether  equity  should  interpose.  Those  courts  which  most 
closely  adhere  to  the  distinctions  between  legal  and  equitable 
jurisdiction  have  generally  refused  to  interfere  by  injunction 
with  municipal  assessments,  except  in  cases  which  come  un- 
der some  one  of  the  recognized  heads  of  equity  jurisdiction, 
and  the  doctrine  is  universally  accepted  that  the  collection  of 
a  tax  will  not  be  enjoined,  except  upon  the  clearest  grounds. 
The  most  important  question,  therefore,  to  be  considered  is 
that  of  jurisdiction;  for,  althoagh  the  arguments  addressed  to 
us  by  counsel  were  chiefly  directed  to  other  matters,  this  ques- 
tion was  not  waived,  but  it  was  expressly  contended  on  the  part 
of  the  city  that  the  complainants,  whatever  might  be  their 
rights  in  a  court  of  law,  were  not  entitled  to  redress  in  a  court 
of  equity. 

The  complainants  insist  upon  their  right  to  an  injunction 
for  the  reason  that  the  assessment  being  illegal  and  void,  a 
threatened  sale  thereunder  for  its  collection  casts  a  cloud  upon 
their  titles,  which  they  have  no  adequate  legal  remedy  to  re- 
move; that  such  sale  would  cause  them  an  irreparable  injury; 
that  some  of  the  complainants,  having  only  an  equitable  title, 
are  absolutely  without  any  remedy  at  law;  and  that  to  refuse 
the  writ  would  lead  to  circuity  of  action  and  a  multiplicity 
of  suits.  These  are  recognized  heads  of  equity  jurisdiction, 
and  we  are  to  inquire  whether  the  complainants*  case  falls 
under  any  one  of  them. 

Is  this  assessment  a  cloud  upon  their  titles?  It  is  not 
every  irregular  or  even  void  assessment  that  clouds  a  title. 
A  lien  or  encumbrance,  to  throw  a  shadow  upon  title  to  real 
property  bo  as  to  give  the  owner  a  right  to  relief  in  equity, 
must  be  one  that  is  regular  and  valid  on  its  face,  but  is  in  fact 
irregular  and  void  from  circumstances  which  have  to  be  proved 
by  extrinsic  evidence.  The  test  is  well  defined  in  Heywood  v. 
City  of  Buffalo,  14  N.  Y.  539,  to  be  where  there  is  an  apparent 
validity  in  the  encumbrance  and  a  total  invalidity  in  fact, 
which  can  only  be  proved  by  evidence  aliunde.  If  the  author- 
ity under  which  the  assessment  was  made  is  unconstitutional, 
or  if  the  power  to  tax  is  conceded,  and  the  officers  intrusted 
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with  the  duty  of  fixing  the  tax  rate  have  exceeded  their  author- 
ity, or  if  from  any  other  cause,  appearing  on  the  face  of  the  pro- 
ceedings, the  tax  is  irregular  and  void,  it  will  not  aflfect  the 
title,  the  defect  being  visible  and  undoubted.  But  a  tax  may 
be,  from  all  that  appears  to  the  contrary,  entirely  regular  and 
valid;  the  authority  to  levy  it  may  be  undisputed;  and  every 
preliminary  step  necessary  to  be  taken  by  way  of  notice  to  the 
owners  of  property,  and  its  valuation,  the  amount  of  revenue 
to  be  raised,  and  the  final  apportionment  may  have  been,  on 
the  face  of  the  record,  in  strict  compliance  with  the  require- 
ments of  the  law, — and  yet,  by  reason  of  fraud,  corruption,  or 
neglect  on  the  part  of  the  officers  making  the  assessment,  the 
tax  is  void. 

The  record  may  be  false.  Notice  to  owners  and  valuation 
of  property  may  not  in  fact  have  been  made,  or  the  assess- 
ing officers  may  have  conspired  to  make  an  unjust  and  par- 
tial assessment.  An  assessment  or  tax  made  and  levied  in 
the  manner  supposed,  being  apparently  regular  and  legal,  and 
in  reality  arbitrary  and  corrupt,  but  requiring  extrinsic  evi- 
dence to  establish  the  fact,  casts  a  cloud  upon  title.  The  con- 
tention here  is,  that  the  statute  of  1866  which  grants  power 
to  the  city  to  regulate  or  change,  within  its  limits,  the  course 
of  natural  rivulets,  to  construct  sewers,  and  assess  the  costs 
upon  the  parties  specially  benefited  by  the  improvement,  is 
unconstitutional,  in  so  far  as  it  undertakes  to  give  the  right  of 
taking  private  property  without  providing  any  mode  of  ascer- 
taining the  amount  of  compensation  to  be  paid  to  the  owner; 
and  that,  waiving  this  objection,  and  admitting  the  statute  to 
be  valid,  certain  conditions  precedent,  prescribed  by  the  city 
ordinance,  and  which  must  be  observed  in  order  to  make  a  le- 
gal assessment,  have  not  been  complied  with.  It  is  the  duty 
of  the  street  commissioner,  under  the  ordinance,  when  he  re- 
ports to  the  city  council  the  cost  of  constructing  a  sewer,  to 
present  at  the  same  time  an  estimate  of  the  value  of  the 
lands  upon  which  said  expense  ought  to  be  assessed,  the  value 
of  such  lands  to  be  estimated  independently  of  any  buildings 
or  improvements  thereon.  It  is  charged  that  the  commissioner 
failed  to  perform  his  duty  in  this  respect,  and  that  the  records 
and  proceedings  of  the  city  council  do  not  show,  nor  does  it 
appear  from  any  other  source,  that  the  required  estimate  of 
value  was  made  or  presented.  The  only  answer  to  this  is  the 
presumption  that  official  duties  have  been  regularly  fulfilled. 
Without  entering  into  any  inquiry  as   to  the  effect  of  this 
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alleged  omission  of  duty  by  the  commissioner,  it  is  sufficient 
to  know  that  the  omission  appears  on  the  face  of  the  proceed- 
ings. Conceding,  then,  all  that  is  claimed  by  the  counsel  for 
the  complainants,  the  assessment  is  void  by  reason  of  its  in- 
herent defects.  An  unconstitutional  law  confers  no  authority, 
and  if  a  city  ordinance  imposes  certain  conditions  which 
must  be  complied  with  in  order  to  make  a  legal  tax,  the  fail- 
ure to  comply  with  any  one  of  the  conditions  renders  the  tax 
void;  so  that,  on  the  one  hand,  the  city  council  having  acted 
without  authority,  and  on  the  other,  in  violation  of  its  own  self- 
imposed  restrictions,  the  assessment  is  not  binding,  creates 
no  lawful  lien,  and  does  not  cloud  the  titles  of  the  complain- 
ants. But  all  these  matters  are  wholly  within  the  jurisdiction 
of  a  court  of  law,  to  be  determined  by  an  examination  of  the 
statute,  an  inspection  of  the  journals  and  records  of  the  city 
government  connected  with  this  particular  assessment,  and 
do  not  call  for  any  outside  evidence  for  the  purpose  of  ascer- 
taining the  validity  of  the  tax.  Authority  in  support  of  this 
view  of  what  makes  a  clouded  title  may  be  found  in  the  opin- 
ion of  Chancellor  Walworth  in  Wlggin  v.  Mayor  etc.  of  New 
York,  9  Paige,  23,  a  case  involving  the  validity  of  an  assess- 
ment for  the  opening  of  a  street.  "  If  the  whole  proceedings," 
says  the  chancellor,  "in  relation  to  the  opening  were  abso- 
lutely void  in  law,  and  that  fact  appears  upon  the  face  of  the 
ordinance  itself,  a  sale  for  the  assessment  upon  the  claimants* 
lots  would  not  even  create  a  cloud  upon  his  title.  For  as 
every  person  must  be  presumed  to  know  the  law,  a  proceed- 
ing which  is  upon  its  face  not  only  illegal,  but  absolutely  void^ 
does  not  constitute  a  cloud  upon  the  title  to  real  estate  against 
which  a  court  of  equity  will  relieve."  In  Van  Doren  v.  Mayor 
etc.  of  New  York,  9  Paige,  389,  the  same  eminent  judge,  re- 
affirming the  principle  of  the  previous  case,  adds:  "A  valid 
legal  objection  appearing  upon  the  face  of  the  proceedings,, 
through  which  the  adverse  party  can  alone  claim  any  right 
to  the  complainants'  land,  is  not  in  law  such  a  cloud  upon  the 
complainants'  title  as  can  authorize  a  court  of  equity  to  set 
aside  or  stay  such  proceedings.  But  where  the  claim  of  the 
adverse  party  to  the  land  is  valid  upon  the  face  of  the  instru- 
ment or  the  proceedings  sought  to  be  set  aside,  as  where  the 
defendant  has  procured  and  put  upon  record  a  deed  obtained 
from  the  complainant  by  fraud  or  upon  a  usurious  considera- 
tion, which  requires  the  establishment  of  extrinsic  facts  to 
Bhow  the  supposed  conveyance  to  be  inoperative  and  void,  a 

AM.  St.  Kkp.,  Vol.  XXII. —23 


354      Murphy  t>.  Mayor  etc.  of  Wilmington.     [Delaware, 

court  of  equity  may  interfere  and  set  it  aside  as  a  cloud  upon 
the  real  title  to  the  land."  The  chancellor  cites  Simpson  v. 
Lord  Howden,  3  Mylne  &  C.  97,  in  which  it  was  decided 
*that  there  is  no  jurisdiction  in  equity  to  order  a  legal  in- 
strument to  be  delivered  up  on  the  ground  of  an  illegality 
which  appears  upon  the  face  of  the  instrument  itself. 

In  Pizlcy  v.  HugginSy  15  Cal.  127,  it  was  held  that  if  the 
^ale  which  it  was  sought  to  restrain  is  such  that,  in  an  action 
t>f  ejectment  brought  by  the  purchaser  under  the  sale,  the  real 
owner  would  be  obliged  to  offer  evidence  to  defeat  a  recovery, 
then  such  a  cloud  would  be  raised  as  to  warrant  the  inter- 
ference of  equity  to  prevent  the  sale.  High  on  Injunctions,  sec. 
272,  recognizes  the  same  rule  as  settled  by  the  general  current 
of  authorities,  which  draw  a  distinction  between  cases  where 
the  invalidity  or  illegality  charged  as  the  cloud  is  shown  by  evi- 
dence dehors  the  record  and  where  it  appears  upon  the  face  of 
the  proceedings.  And  while  in  the  former  case  the  relief  is  freely 
granted,  in  the  latter,  courts  of  equity  will  not  interfere.  To  the 
same  effect  is  Heywood  v.  City  of  Buffalo^  14  N.  Y.  539,  already 
cited,  approved  by  Ewing  v.  St.  Louis,  5  Wall.  413,  and  by  Dows 
V.  Chicago,  11  Wall.  108.  In  Ewing  y.  St.  Louis,  5  Wall.  413, 
the  court  says  that  with  the  proceedings  and  determinations  of 
inferior  boards  or  tribunals  of  special  jurisdiction  courts  of 
equity  will  not  interfere,  unless  it  should  become  neces- 
sary to  prevent  a  multiplicity  of  suits  or  irreparable  injury, 
or  unless  the  proceeding  sought  to  be  annulled  or  corrected  is 
valid  upon  its  face,  and  the  alleged  invalidity  consists  in 
matters  to  be  established  by  extrinsic  evidence.  The  most 
recent  case  on  this  point  that  has  come  under  our  notice  is 
Wells  V.  City  of  Buffalo,  80  N.  Y.  253,  which  was  an  applica- 
tion to  set  aside  an  assessment  as  a  cloud  upon  the  title  to  the 
plaintiff's  land  on  the  ground  that  the  statute  authorizing  the 
assessment  was  unconstitutional,  and  the  court  held  that  no 
<5loud  could  be  created  by  an  assessment  which  was  void  upon 
its  face,  and  dismissed  the  complaint. 

The  owner  of  personal  or  real  property  seized  or  sold  under 
execution  for  the  collection  of  an  illegal  municipal  tax  has  an 
adequate  remedy  at  law,  either  by  paying  under  protest  the 
amount  demanded. and  bringing  an  action  against  the  city  to 
recover  it  back,  or  by  an  action  of  trespass  for  the  recovery  of 
damages.  In  the  case  of  a  sale  of  real  property  under  a  void 
assessment,  as  in  the  case  of  a  sale  by  the  sheriff  on  a  void 
judgment,  the  purchaser  buys  at  his  peril,  and  the  owner  may 
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fold  his  arras  in  defiance,  or,  if  dispossessed,  maintain  hia 
rights  by  an  action  of  ejectment.  Under  such  circumstancea 
the  owner  can  sustain  no  irreparable  injury,  and  would  suffei 
a  loss  only  by  his  own  passive  submission  to  a  wrong.  J 
party  claiming  title  under  a  corporation  tax  sale  must  show 
that  every  prerequisite  to  the  power  of  sale  has  been  complied 
with,  and  compliance  with  law  must  appear  on  the  face  of  the 
proceedings:  2  Dillon  on  Municipal  Corporations,  658;  Col- 
lector y.  Day,  11  Wall.  113. 

A  writ  of  certiorari  will  afiford  the  owner  of  property  subject 
to  an  illegal  assessment  another  mode  of  redress  or  relief. 
This  remedy  is  expressly  referred  to  as  an  appropriate  one  by 
Mr.  Justice  Field  in  delivering  the  opinion  of  the  court  in 
Ewing  v.  St.  Louis,  5  Wall.  113,  and  is  approved  by  Judge  Dillon 
in  his  excellent  work  on  municipal  corporations.  That  learned 
author  remarks:  "The  unquestionable  weight  of  authority  in 
this  country  is,  if  an  appeal  be  not  given,  or  some  specific 
mode  of  review  provided,  that  the  superior  common-law  courts 
will,  on  certiorari,  examine  the  proceedings  of  municipal  cor- 
porations, even  although  there  be  no  statute  giving  this  remedy; 
and  if  it  be  found  that  they  have  exceeded  their  chartered 
powers,  or  have  not  pursued  those  powers,  or  have  not  con- 
formed to  the  requirements  of  the  charter  or  law  undei 
which  they  have  undertaken  to  act,  such  proceedings  will  be 
reversed  or  annulled.  An  aggrieved  party  is,  in  such  case, 
entitled  to  a  certiorari  ex  debito  justitia":  2  Dillon  on  Muni- 
cipal Corporations,  740. 

Equity  will  interpose,  in  a  proper  case,  to  prevent  a  multi 
plicity  of  suits,  excessive  litigation,  or  circuity  of  action.  A 
court  of  equity,  on  a  bill  being  filed  for  a  discovery,  will  some- 
times proceed  to  take  jurisdiction  of  all  the  matters  in  coutro 
versy  between  the  parties,  instead  of  sending  them  to  a  court 
of  law,  and  thus  avoid  circuity  of  action.  And  so  to  prevent 
a  multiplicity  of  suits,  as  of  one  against  many,  or  of  manj 
against  one,  in  relation  to  the  same  cause  of  action,  the  aid  ol 
equity  may  be  invoked.  But  multiplicity  does  not  mean  mul 
titude,  and  equity  will  not  interfere  where  the  object  is  to 
obtain  a  consolidation  of  actions,  or  to  save  the  expense  of  sep- 
arate actions:  Sheldon  v.  Centre  School  District,  25  Conn.  224; 
Dodd,  V.  City  of  Hartford,  25  Conn.  232;  Lord  Tenham  v.  Her- 
bert, 2  Atk.  483;  Eldridge  v.  Hill,  2  Johns.  Ch.  281;  or 
where  the  claim  of  right  rests  on  a  mere  question  of  law,  as 
for  ascertaining  the  legality  of  the  proceedings  of  a  municipal 
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corporation:  West  v.  Mayor  of  New  YorJc,  10  Paige,  539.  Chan- 
cellor Kent,  in  Eldridge  v.  Hill,  2  Johns.  Ch.  281,  says:  "En- 
joining litigation  at  law  seems  to  have  been  allowed  in  only 
one  of  these  two  cases:  either  where  the  plaintiflF  has  already 
established  his  right  at  law,  or  where  the  persons  who  contro- 
vert it  are  so  numerous  as  to  render  an  issue  under  the  direc- 
tion of  this  court  indispensable  to  embrace  all  the  parties 
concerned,  and  to  save  multiplicity  of  suits."  A  distinction 
is  also  to  be  observed  between  bills  for  the  prevention  of  mul- 
tiplicity of  suits  or  bills  of  peace,  whose  object  is  the  suppres- 
sion of  useless  and  vexatious  litigation,  and  cases  where  the 
real  object  of  the  relief  sought  is  the  consolidation  of  a  num- 
ber of  suits  of  like  nature,  since  in  the  former  class  of  cases 
courts  of  equity  may  properly  enjoin,  but  in  the  latter  they 
will  refuse  to  interfere.  Thus  where  an  injunction  was  asked 
to  stay  proceedings  in  ninety-two  actions  of  ejectment,  until 
one  or  more  might  be  tried,  the  parties,  pleadings,  title,  and 
testimony  being  the  same  in  all  the  cases,  the  relief  was  re- 
fused, the  real  object  sought  being  a  consolidation  of  the 
actions,  which  a  court  of  law  might  properly  grant:  High 
on  Injunctions,  329;  Peters  v.  Prevost,  1  Paine,  64.  In  Penn- 
sylvania Coal  Co.  V.  Delaware  &  H.  Canal  Co.,  31  N.  Y.  91, 
it  was  said  that  where  a  right  can  only  be  adequately  pro- 
tected or  enforced  by  ruinous  or  expensive  lawsuits,  courts  of 
equity  have  interposed  their  jurisdiction,  and  have  given  the 
party  redress  by  injunction,  specific  performance,  or  other  ade- 
quate relief,  in  order  thereby  to  prevent  litigation  and  the 
mischief  which  results  from  it.  Bills  of  peace,  says  another 
authority,  have  been  sustained  by  the  court  to  settle  the  rights 
of  parties  in  a  single  suit,  in  cases  where  the  questions  to  be 
determined  were  questions  of  fact,  or  mixed  questions  of  law 
and  fact.  But  no  such  bill  can  be  sustained  to  restrain  a 
defendant  from  suing  at  law,  where  the  rights  of  the  parties 
depend  upon  a  question  of  law  merely,  and  where  the  defend- 
ant in  a  suit  at  law  must  eventually  succeed  in  his  defense^ 
without  the  aid  of  a  court  of  chancery,  if  the  law  is  in  his  favor: 
West  v.  Mayor  of  New  York,  10  Paige,  539.  The  real  object 
sought  to  be  reached  by  the  complainants  being  a  consol- 
idation of  their  actions  or  remedies  against  the  defendant 
corporation,  they  have  not  presented  such  a  case  on  the  facts 
and  the  law  as  would  warrant  a  court  of  equity  in  taking  cog- 
nizance of  their  controversy  to  the  exclusion  of  a  common-law 
court  which  has  all  the  necessary  jurisdiction  and  power  to 
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grant  them  full  and  adequate  redress.  It  would  be  an  evasion 
of  principle  to  allow  a  dozen  or  twenty  property  owners  to  tie 
up  the  hands  of  a  tax  collector,  while  the  individual  owner 
was  compelled  to  seek  his  remedy  in  a  court  of  law.  A  com- 
bination of  taxables  could  at  any  time  arrest  the  operations  of 
a  municipal  government  by  enjoining  the  collection  of  taxes, 
and  thus  subordinate  public  to  private  interests. 

The  charge  that  some  of  the  complainants,  being  only  equi- 
table owners  of  a  portion  of  the  real  estate  subject  to  the  lien 
of  the  assessment,  are  absolutely  remediless  at  law  would  fur- 
nish a  strong  reason  for  interference  if  they  were  not  repre- 
sented by  a  trustee  duly  appointed,  who  has  accepted  the  trust, 
is  acting  in  that  capacity,  and  has  signed  the  bill  of  complaint. 
Holding  the  legal  title  to  the  land,  he  is  in  all  respects  com- 
petent to  protect  the  rights  and  interests  of  bis  cestuis  que  trust 
in  a  court  of  law. 

The  application  for  an  injunction  being  unsupported  by  the 
facts  and  the  settled  principles  and  practice  of  equity  as  we 
understand  them,  we  think  the  bill  was  properly  dismissed  by 
the  chancellor.  In  coming  to  this  conclusion  we  have  pur- 
posely abstained  from  expressing  any  opinion  on  the  sufficiency 
of  the  main  objections  to  the  assessment.  The  appropriate 
tribunal  for  their  settlement  is  the  superior  court,  by  which 
they  can  be  heard  and  determined  without  interrupting  for  a 
single  hour  the  collection  of  the*  public  taxes,  and  without  im- 
pairing the  rights  or  injuring  the  property  of  the  complainants. 


Municipal  Corporations.  —  Distinction  between  Right  of  Taxation 
AND  Eminent  Domain:  See  extended  note  to  People  v.  Mayor,  55  Am.  Dec. 
267. 

Power  to  Tax  and  Levt  Assessments  mat  be  Delegated  to  Munici- 
pal Corporations:  Mayor  of  Baltimore  v.  State,  15  Md.  376;  74  Am.  Dec. 
572,  and  extended  note;  Mayor  qf  Baltimore  v.  Keyser,  72  Md.  106;  Ulman 
V.  Mayor,  72  Md.  587;  State  ex  reL  v.  Mayor,  71  Wis.  502;  Adams  v.  Bay 
CUy,  78  Mich.  211. 

Injunction,  when  will  Lie  to  Enjoin  the  Collection  of  Taxes  or 
Assessments.  —  Equity  will  not,  in  general,  interfere  to  enjoin  the  collection 
of  taxes  and  asaessments;  some  special  reason  must  be  shown  before  it  will 
interfere:  Note  to  Holland  v.  Mayor,  69  Am.  Dec.  195;  Wilson  v.  Auburn, 
27  Neb.  435;  Emerson  v.  Township,  63  Mich.  483;  Union  Iron  Works  v.  Bas' 
sick  etc.  Co.,  10  Col.  24.  Equity  may  restrain  the  collection  of  a  tax  where 
there  was  no  power  to  levy  it:  Ottatoa  v.  Walker,  21  111.  605;  71  Am.  Dec. 
121.  A  tax-payer  may  test,  by  injunction,  the  validity  of  an  assessment: 
Page  v.  Allen,  58  Pa.  St.  338;  98  Am.  Dec.  272.  Equity  will  restrain  an  ille- 
gal  assessment:  Teall  v.  City  of  Syracuse,  120  N.  Y.  184. 

Injunction  will  Lie  to  Prevent  a  Cloud  on  Titlb:  See  note  to  Hoi' 
land  r.  Mayor,  69  Am.  Dec.  205. 
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Interfericxcb  o»  Equitt  to  Prevent  Multiplicity  of  Suits:  See  ex- 
tended note  to  Fellows  v.  Fellows,  15  Am.  Dec.  427.  The  general  rule  seems 
to  be,  that  several  grievances  must  be  redressed  by  several  suits,  the  excep- 
tions to  this  rule  being  where  a  single  right  is  asserted  on  one  side  which 
affects  the  parties  on  the  other  side  in  the  same  way,  or  a  single  wrong  ia 
complained  of  which  falls  on  them  all  simultaneously  and  together:  Winslow 
V.  Jenness,  64  Mich.  84.  Between  different  parties,  equity  will  not  prevent  a 
multiplicity  of  suits,  though  the  issue  is  the  same  in  each  case:  Dyer  v.  School 
Lialrict,  61  Vt.  96. 


Evans  v.  Lobdalb. 

[6  HODSTON,  212.] 

HirsBANi)  AND  Wife  —  Jcdoment  Lien  against  Husband  —  Effect  o» 
Joint  Conveyance.  —  When  husband  and  wife,  by  joint  deed  of  bargain 
and  sale,  convey  in  fee-simple,  and  for  full  value,  lands  devised  to  her, 
the  right  of  the  husband  to  take  as  tenant  by  the  curtesy  is  extinguished, 
and  the  purchaser  takes  the  land  free  of  any  existing  judgment  lien* 
against  the  husband. 

S.  Allen  died  June  8, 1873,  and  by  his  will  devised  to  Laura 
Evans,  the  wife  of  E.  B.  Evans,  the  property  in  dispute.  By 
deed  dated  March  1,  1879,  Evans  and  wife,  having  issue 
living  and  capable  of  inheriting  her  estate,  conveyed  their 
interest  in  said  property  to  W.  W.  Lobdale,  for  full  value. 
Lobdale,  upon  the  delivery  of  said  joint  deed,  refused  to  pay 
the  purchase-money,  on  the  ground  that  a  certain  judgment 
against  said  Evans,  rendered  in  November,  1875,  was  a  lien 
on  the  inchoate  right  of  curtesy  of  said  Evans  in  said  prop- 
erty. 

Lore,  for  the  plaintiff. 

V.  Du  Pont,  for  the  defendant. 

Wales,  J.  The  question  reserved  for  decision  is.  Has  the 
husband  any  estate  or  interest  in  his  wife's  land  which  is 
bound  by  the  judgment? 

The  contention  of  the  plaintiff  is,  —  1.  That  the  several  acts 
of  assembly  for  the  benefit  of  married  women  were  enacted 
for  the  purpose  of  exempting  her  property  from  liability  for 
the  debts  or  contracts  of  her  husband;  2.  That,  being  reme- 
dial statutes,  they  should  be  so  construed  as  to  advance  the 
remedy  and  effect  the  purpose  of  the  law;  and  3.  That  the 
statutes  abolish  the  husband's  freehold  interest  in  his  wife's 
real  estate,  jure  uxoris,  also  the  tenancy  by  the  curtesy  ini- 
tiate, and  leave  only  a  possibility  contingent  on  the  husband 
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surviving  his  wife,  which  possibility  is  not  subject  to  execu- 
tion. 

Before  the  passage  of  these  several  acts  for  the  benefit  and 
protection  of  married  women,  and  which,  taken  together,  may 
be  considered  as  one  statute,  the  real  estate  of  the  wife  was 
subject  to  the  control  of  her  husband  and  liable  for  his  debts, 
according  to  the  common  law  then  in  force  in  this  state.  If, 
upon  her  marriage,  or  at  any  time  during  coverture,  she  was 
seised  of  an  estate  of  inheritance  in  land,  her  husband  be- 
came seised  of  the  freehold  jure  uxoris,  and  he  took  the  rents 
and  profits  during  their  joint  lives.  This  was  an  estate  in 
him  for  the  life  of  the  wife  only,  unless  he  was  also  tenant  by 
the  curtesy.  It  was  an  estate  in  him  for  his  own  life  if  he  died 
before  his  wife,  and  in  that  event  she  took  the  estate  again  in 
her  own  right.  If  the  wife  died  before  the  husband,  without  hav- 
ing had  issue,  her  heirs  immediately  succeeded  to  the  estate. 
If  there  had  been  a  child  of  the  marriage  born  alive,  the  hus- 
band took  the  estate  absolutely  for  life  as  tenant  by  the  cur- 
tesy, and  on  his  death  the  estate  went  to  the  wife  or  her  heirs. 
The  husband,  therefore,  might  become  successively  possessed 
of  three  several  interests  in  his  wife's  lands:  1.  A  freehold 
interest  by  right  of  the  wife;  2.  Tenancy  by  the  curtesy  initi- 
ate on  the  birth  of  a  child;  and  3.  Tenancy  by  the  curtesy 
consummate  if  he  survived  the  wife,  having  had  issue: 
2  Kent's  Com.  130;  2  Bla.  Cora.  128. 

The  rights  of  the  husband  could  be  assigned  by  him  to  a 
purchaser,  were  liable  for  his  debts,  and  could  be  seized  and 
sold  on  execution  by  his  creditors,  and  were  therefore  subject 
to  the  lien  of  any  judgment  that  might  be  recovered  against 
him.  Has  the  statute  for  the  benefit  of  married  women 
abolished  this  lieu?  We  answer  this  question  in  the  affirma- 
tive. The  first  section  of  the  act  of  1873  as  amended  by  the 
act  of  1875  provides  "that  the  real  and  personal  property 
of  any  married  woman  which  has  been  heretofore  acquired, 
is  now  held,  or  which  she  may  hereafter  acquire  in  any  man- 
ner whatsoever  from  any  person  other  than  her  husband 
shall  be  her  sole  and  separate  property,  and  the  rents,  issues, 
and  profits  thereof  shall  not  be  subject  to  the  disposal  of  her 
husband,  nor  liable  for  his  debts."  The  fourth  section  gives 
to  the  wife  the  right  to  dispose  of  her  property,  both  real  and 
personal,  by  will;  "  but  such  disposal  shall  not  affect  the  rights 
of  the  husband  as  tenant  by  the  curtesy;  and  if  she  die  in- 
testate, her  property,  both  real  and  personal,  shall  descend  to 
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her  heirs  as  now  provided  by  law":  Am.  Stats.  479;  15  Del. 
Laws,  289.  The  intent  of  the  statute  is  clearly  expressed, 
and  is  too  plain  to  be  misunderstood.  It  was  to  release 
the  wife's  property  from  the  control  of  her  husband  dur- 
ing her  life,  and  to  exempt  it  from  all  liability  for  his 
debts.  This  intent  would  fail  if  a  judgment  against  the  hus- 
band was  held  to  be  a  lien  on  his  possible  interest  in  his 
wife's  land  so  as  to  prevent  its  alienation  by  them  no  matter 
what  advantages  might  be  derived  from  a  sale. 

Under  the  operation  of  the  statute,  the  rents  and  profits  of 
her  land  are  no  longer  subject  to  her  husband's  disposal,  as 
formerly,  nor  liable  for  his  debts.  It  was  designed  to  abolish 
both  his  freehold  jure  uxor  is,  and  the  tenancy  by  the  curtesy 
initiate,  leaving  him  only  the  tenancy  by  the  curtesy  con- 
summate in  the  event  of  his  surviving  his  wife  and  having 
had  issue  by  her  during  the  marriage.  This  contingent  right 
may  now,  by  force  of  the  statute,  be  extinguished  by  the  joint 
conveyance  of  the  husband  and  wife  to  a  purchaser,  as  in  the 
present  case,  and  the  grantee  would  take  a  title  free  of  all 
liens  and  encumbrances  against  the  husband.  He  no  longer 
has  any  interest  or  estate  in  his  wife's  lands  during  her  life; 
she  holds  them  as  "  her  sole  and  separate  property,"  and  when 
the  husband  and  wife  join  in  executing  a  conveyance  of  them, 
they  are  conveyed  as  she  held  them,  free  from  any  estate  or 
interest  of  her  husband.  At  common  law  the  tenancy  by  the 
curtesy  vested  on  the  birth  of  issue,  and  the  husband  began 
to  have  a  permanent  interest  in  the  lands:  2  Bla.  Com.  127; 
but  the  statute  has  abrogated  this  vested  right,  and  there  is 
now'no  marital  right  in  the  wife's  real  estate  while  she  is  alive 
on  which  a  judgment  against  the  husband  can  fasten;  and 
when  he  unites  with  the  wife  in  making  a  deed  of  bargain 
and  sale  of  her  lands,  he  concludes  himself  by  way  of  estop- 
pel from  claiming  any  interest  or  estates  in  them  after  her 
death:  4  Kent's  Com.  261,  notes;  Potts  v.  Dowdall,  3  Houst. 
369. 

Chancellor  Zabriskie,  in  giving  a  construction  to  a  statute 
of  New  Jersey  in  its  general  features  like  the  one  under  con- 
sideration says:  "The  act,  though  inconsistent  with  the  estate 
of  curtesy  initiate,  does  not  defeat  the  husband's  curtesy  at 

the  death  of  the  wife The  act  only  protects  her  estate 

during  life;  it  does  not  at  her  death  affect  the  law  of  succes- 
sion as  to  real  and  personal  estate":  Porch  v.  Friea^  18  N.  J. 
Eq.  205. 
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Houston,  J.  Concurring  in  the  conclusion  just  announced 
in  this  case,  I  will  take  occasion  to  add  that,  in  my  opinion, 
such  must  have  been  the  decision  of  the  court  on  the  question 
presented  if  it  had  arisen  prior  to  the  passage  of  the  statutes 
referred  to  of  1873  and  1875,  and  while  the  principles  and 
doctrine  of  the  common  law  were  yet  in  full  force  and  effect 
on  the  subject  in  this  state.  So  far  as  I  have  had  time  to  ex- 
amine the  authorities  at  common  law  upon  it,  I  do  not  find 
that  this  particular  case,  or  any  one  presenting  this  precise 
question,  has  ever  before  arisen  in  England  or  in  this  coun- 
try, although  similar  sales  by  husband  and  wife  of  real  estate 
belonging  to  the  wife  in  which  he  had  at  the  time  an  initiate 
estate  as  tenant  by  the  curtesy  at  common  law  must  have 
often  been  made  in  times  past  in  both  countries.  But  in  re- 
gard to  the  essential  and  indispensable  requisite  of  the  seisin 
in  fact,  either  actual  or  constructive,  of  the  wife  in  the  estate 
of  inheritance  in  question,  I  find  it  has  been  ruled  at  com- 
mon law  that  if  the  husband,  after  the  birth  of  issue  capable 
of  inheriting  the  wife's  estate  in  the  premises,  makes  a  feoff- 
ment in  fee  of  them  to  another,  and  the  wife  dies,  the  feoffee 
shall  hold  them  during  the  life  of  the  husband,  and  the  heir 
of  the  wife  shall  not,  during  his  life,  avoid  it  by  surcui  in  vita, 
because  it  could  not  be  a  forfeiture,  for  the  reason  that  his  es- 
tate of  tenant  by  the  curtesy  was  but  initiate,  and  not  consum- 
mate; and  now,  since  32  Henry  VITI.,  chapter  28,  the  issue 
shall  not  enter  in  such  case  till  after  the  husband's  death, 
which  shows  that  in  this  feoffment  his  interest  and  title  to  be 
tenant  by  the  curtesy  are  involved,  and  pass  by  it  to  the  feoffee, 
though  not  to  such  purpose  as  to  make  him  tenant  by  the  cur- 
tesy, which  none  but  the  husband,  in  any  case,  can  be. 

For  the  same  reason,  it  seems  that  after  issue  born,  he  may 
lease  the  land  for  his  own  life:  3  Bac.  Abr.  17,  tit.  Curtesy 
of  England.  E.  Baron  and  feme  have  issue,  and  after  join  in 
suffering  a  common  recovery;  the  feme  was  within  age,  and 
appeared  by  attorney;  yet  after  her  death,  it  seems,  the  heir 
could  not  assign  this  for  error  till  after  the  husband's  death: 
3  Bac.  Abr.  17,  tit.  Curtesy  of  England,  E,  But  baron  and 
feme,  seised  of  lands  in  right  of  the  feme  (whereof  the  hus- 
band was  entitled  to  be  tenant  by  the  curtesy  in  case  he  sur- 
vived her),  levied  a  fine,  which  was  afterwards  reversed  as  to 
both  for  the  nonage  of  the  feme,  the  husband  shall  have  it 
again  as  tenant  by  the  curtesy,  because  the  fine  levied  was 
utterly  avoided   by  the  reversal  of  it:    3  Bac.  Abr.   19,  tit. 
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Curtesy  of  England,  F;  Charnock  v.  Worsely,  Cro.  Eliz.  129; 
King  and  Parker  v.  Weba  and  WifCy  Cro.  Jac.  482.  If  the 
husband,  after  issue  born,  makes  a  feoffment  of  the  wife's 
lands,  the  feoffee  shall  hold  during  the  life  of  the  husband,  for 
his  feoffment  was  not  a  forfeiture:  Co.  Lit.  30  a;  Com.  Dig., 
tit.  Estate,  D,  1.  But  by  the  feoffment  his  title  to  be  tenant 
by  the  curtesy  was  extinguished;  and  therefore  if  the  feoff- 
ment was  upon  condition,  and  he  enters  for  the  condition 
broken,  he  shall  not  afterwards  be  tenant  by  the  curtesy:  Co. 
Lit.  30  b;  Cora.  Dig,,  tit.' Estates,  D,  1.  Tenancy  by  the  curt- 
esy initiate  is  a  vested  interest,  grantable  by  feoffment:  Pern- 
berton  v.  Hicks,  3  Dall.  482;  Co.  Lit.  30  a,  29  b,  31  a,  67  a. 

Now,  if  such  were  the  principles  of  the  common  law  in  re- 
lation to  the  estate  and  title  of  a  tenant  by  the  curtesy  initiate, 
nearly  at  the  time  of  Lord  Coke,  why  should  not  the  joint  and 
voluntary  conveyance  of  the  husband  and  wife  in  this  case  by 
deed  of  bargain  and  sale  in  fee-simple,  for  its  full  value  in 
money,  to  the  purchaser,  Lobdale,  the  defendant,  of  all  the 
right,  title,  and  estate  of  each  of  them  in  the  lands  and  tene- 
ments in  .question,  be  held  at  common  law,  and  independent 
of  our  recent  statutes  in  relation  to  the  rights  of  married  wo- 
men, to  extinguish  and  annul  all  the  right,  title,  and  estate  of 
the  husband  in  them,  either  now  or  hereafter,  in  case  he 
should  survive  the  wife,  as  tenant  by  the  curtesy?  And  by 
their  joint  act  and  deed,  not  only  has  the  husband  sold  and 
conveyed  to  the  purchaser  all  his  vested  interest  and  estate 
in  the  premises  for  the  price  and  consideration  agreed  on  be- 
tween them,  but  the  wife  has  also  voluntarily  done  the  same 
with  all  her  right,  title,  and  estate  in  them  in  immediate  and 
absolute  fee  to  the  defendant,  and  has  thereby  completely 
parted  with  her  seisin,  both  in  law  and  in  fact,  in  the  prem- 
ises, and  with  all  claim  to  it  now  or  hereafter,  unless  she 
should  repurchase  or  become  repossessed  of  them  hereafter  and 
during  the  lifetime  of  the  husband;  in  which  event,  should  she 
afterwards  die  and  the  husband  survive  her,  remote  and  im- 
probable as  these  contingencies  must  be,  it  is  diflBcult  to  per- 
ceive how  the  defendant  could  even  then  possibly  be  prejudiced 
by  the  lien  of  the  judgment  in  question  against  the  husband 
and  his  estate  as  tenant  by  the  curtesy  in  that  case  in  the 
premises. 

HasBA^TD  AKD  WiTE.  —  A  wife  will  be  protected  from  judgment  liens 
against  her  husband:   Van  Duzer  r.  Van  Duzer,  6  Paige,  366;  31  Am.  Deo. 
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257,  and  note;   Sale  r.   Saunders,   24  Miss.   24;    57  Am.   Dec.    157,  and 
note. 

A  married  woman's  real  estate  is  exempt  from  her  husband's  debts:  Hou>- 
ard  V.  Tenney,  87  Ky.  52;  Compton  v.  Patterson,  28  S.  0.  162;  Hoag  v.  Mar- 
tint  80  Iowa,  714;  Long  t.  E/urd,  86  Ala.  267. 


Burton  v.  Willin. 

[6  Houston,  622.) 

Set-otf  kot  Enforceablb  at  Law  may  bk  Allowed  in  Equitt.  —  A  just 
account  for  necessaries  furnished  a  minor  for  maintenance  and  educa- 
tion by  the  executor  of  her  father  cannot  be  pleaded  in  payment  or  as  a 
Bet-ofif  in  a  court  of  law  to  a  scire  facias  to  recover  her  portion  of  a 
recognizance  entered  into  by  the  executor  in  the  orphans'  court.  Such 
account,  however,  when  established  may  be  allowed  as  a  set-ofif  thereto 
in  a  court  of  equity. 

Payment.  —  Nothino  is  Pleadable  as  Payment  except  money,  or  some- 
thing agreed  to  be  accepted  in  lieu  thereof,  and  no  subject  of  set-off  can 
be  treated  as  in  any  sense  payment. 

Set-off  is  hot  a  Good  Plea  at  Law  to  Scire  Facias  upon  a  recogni- 
zance  in  the  orphans'  court  or  elsewhere. 

Set-off  is  Good  Defense  to  Action  of  Debt  on  a  recognizance  in  tha 
orphans'  court. 

Set-off  is  not  Good  Defense  to  Scire  Facias  on  a  recognizance  in  the 
orphans'  court  in  an  action  at  law,  but  it  may  be  pleaded  in  a  court  of 
equity,  where  the  technicalities  and  forms  of  the  common  law  do  not  pre- 
vail. 

Set-off  not  Pleadable  at  Law,  when  will  be  Allowed  in  Equity.  — 
When  a  party  has  a  just  defense  by  way  of  set-off,  but  is  prevented  by 
technicality  or  mere  form  from  setting  it  up  at  law,  equity  will  arrest 
the  career  of  the  plaintiff  at  law  until  he  allows  the  set-off. 

Assignment  of  Recognizance.  —  A  party  entitled  to  a  share  or  the  whole 
of  a  recognizance  cannot  assign  it  so  as  to  defeat  any  legal  or  equitable 
defense  to  which  it  was  subject  in  the  hands  of  the  assignor. 

Infancy — Right  to  Recover  for  Necessaries. — A  person  who  fur- 
nishes a  minor  who  has  no  guardian  with  actual  necessaries  is  entitled  to 
recover  therefor. 

Benjamin  Burton,  the  complainant,  was  the  eldest  son  and 
heir  at  law  of  his  deceased  mother,  and,  as  such,  had  accepted 
in  the  orphans'  court,  on  September  20,  1855,  a  certain  allot- 
ment of  her  real  estate  in  partition  proceedings  by  her  heirs  at 
law,  and  had  entered  into  a  recognizance  to  pay  $2,430.73,  with 
interest,  one  year  thereafter  to  the  parties  entitled  to  it.  The 
fihare  of  David  Burton,  a  brother  of  the  complainant,  then 
amounted  to  $773.41.  These  brothers  were  then  and  con- 
tinued to  be  partners  to  the  time  of  the  death  of  David. 
David  Burton  died  insolvent,  leaving  a  child  named  Virginia, 
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about  five  years  of  age,  whom  Benjamin  Burton  maintained 
and  supported,  as  the  executor  of  her  father,  until  she  married 
one  Truitt,  on  August  9,  1870.  The  amount  due  on  the  recogni- 
zance to  D.  Burton  remained  unpaid  at  the  time  of  his  death, 
and  when  Virginia  attained  the  age  of  twenty-one  years,  and 
after  her  marriage  to  Truitt,  an  amicable  action  was  entered 
into  on  August  9,  1871,  by  all  parties  concerned,  for  the  pur- 
pose of  ascertaining  the  amount  due  from  B.  Burton,  and  to 
settle  his  account  as  executor  of  the  estate  of  D.  Burton.  This 
question  being  submitted  to  referees,  they  reported  that  noth- 
ing was  due  Virginia  Truitt  on  the  recognizance,  and  on  the 
contrary,  the  sum  of  $143.11  due  B.  Burton  from  the  estate  of 
D.  Burton.  On  April  21,  1871,  said  Truitt  assigned  the  recog- 
nizance to  G.  W.  Willin,  and  in  December  of  that  year  Truitt 
and  his  wife  removed  to  Maryland  to  reside.  Soon  after  the 
assignment,  Willin  sued  out  a  scire  facias  to  collect  the 
amount  due  Truitt  and  wife  in  her  right  upon  the  recogni- 
zance, and  the  complainant,  B.  Burton,  in  this  suit  petitioned 
for  an  injunction,  which  was  granted  and  afterwards  dissolved, 
and  a  decree  entered  against  complainant,  who  appeals. 

Jacob  Moore,  for  the  appellant. 

C.  M.  Cullers  and  Bayard,  for  the  respondents. 

CoMEGYS,  C.  J.  The  chief  question  in  this  case,  as  shown 
by  the  arguments  of  the  solicitors  on  both  sides,  is  this:  Is  the 
account  of  the  complainant,  for  necessaries  supplied  Virginia 
C.  Truitt  during  her  minority,  a  proper  subject  of  set-ofiF  in  this 
court  against  the  suit  in  the  superior  court  of  Sussex  County 
of  the  respondent  upon  the  recognizance  of  the  complainant 
in  the  orphans'  court  of  said  county,  entered  into  by  him  as 
assignee  oC  one  of  the  tracts  of  land  of  his  intestate  mother, 
Polly  Vessels?  Payment  it  is  not;  for  nothing  i6  to  be  con- 
sidered as  such,  and  to  be  allowable  under  the  plea  of  pay- 
ment, but  money,  or  some  valuable  thing  agreed  by  the  creditor 
and  debtor  to  be  accepted  as  payment.  In  this  case,  then,  the 
complainant's  claim  is  a  proper  subject  of  set-oflFhere,  or  this 
court  will  take  no  cognizance  of  it. 

And  here  it  is  proper  to  observe  that  no  objection  was  made 
in  the  several  arguments  before  us  that  the  account  of  the 
complainant  was  not  for  actual  necessities  for  the  respondent 
Virginia  C.  Truitt  during  her  minority;  in  fact,  it  seemed  to 
be  conceded  that  the  account  itself  was  not  wrong.  It  would 
have  been  difficult  to  contend  to  the  contrary,  in  view  of  the 
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testimony  of  Mr.  Charles  M.  Cullen  as  to  what  the  respondent 
Truitt  told  him  his  wife  had  said  in  respect  to  the  whole  of  it 
except  a  few  small  items;  of  that  of  Daniel  Burton  as  to  what 
was  said  about  it  at  the  interview  between  the  complainant 
and  Truitt  and  wife,  at  the  house  of  John  P.  Burton,  on  the 

of  November,  1870;  and  the  nature  of  the  testimony  of 

Mrs.  Sophia  Burton  in  relation  to  the  same  subject.  There 
was  evidently  no  dispute  about  the  account,  generally,  at  the 
interview,  nor  any  disposition  afterwards  to  gainsay  it.  It 
was  treated  as  a  correct  account,  except  a  few  small  items, 
and  all  the  items  have  been  proved  but  those  representing 
articles  furnished  by  the  complainant's  wife,  amounting  to 
about  fifty  dollars.  The  admissions  and  proofs  together  es- 
tablish the  account,  except  as  just  mentioned,  and  thus  it 
■was,  no  doubt,  that  objection  was  not  made  in  the  argument 
to  the  account  as  Such.  We  may  therefore  treat  the  claim 
of  the  complainant,  minus  the  articles  supplied  by  his  wife, 
and  not  proved,  as  right  in  itself. 

Notwithstanding  this,  it  is  insisted,  and  the  force  of  the 
argument  of  the  counsel  for  the  respondents  seems  to  be  di- 
rected chiefly  to  that  point,  that  there  is  no  ground  for  relief 
in  equity,  because  adequate  remedy  could  have  been  had  at 
law  by  plea  of  payment  to  the  scire  facias  for  Willin's  use  (if 
Willin  were  affected  by  the  complainant's  claim),  or  by  plea 
of  set-off  and  proof  under  it.  It  is  true,  this  defense  is  not 
made  in  the  answers  or  by  plea,  and,  strictly,  it  was  too  late  to 
insist  upon  it  in  the  argument;  but  assuming  that  it  was  not, 
there  is  obvious  answer  to  it.  I  have  already  stated  that 
nothing  is  pleadable  as  payment  but  money,  or  something 
agreed  to  be  accepted  in  lieu  of  it.  This  is  all  that  can  be 
shown  under  such  a  plea.  No  subject  of  set-off  can  be  treated 
as  in  any  sense  payment,  else  the  statutes  of  set-off  were  un- 
necessary; and  this  is  an  answer  to  the  suggestion  in  one  of 
the  authorities  cited,  and  upon  which  much  was  rested  in 
this  case,  —  that  set-off  is  a  form  of  payment.  So  much 
for  position.  With  respect  to  the  other,  it  is  sufficient  to 
say  that  set-off  is  not  a  good  plea  to  a  scire  facias  upon  a 
recognizance  in  the  orphans'  court  or  elsewhere.  If  the  action 
of  debt  were  brought  on  a  recognizance  like  this,  set-off  might 
be  a  proper  defense,  as  in  any  other  action  of  debt,  and  no  ob- 
jection could  be  made  that  the  debts  were  not  due  in  the  same 
right;  for  although  a  suit  on  the  recognizance  would  be  in  the 
name  of  the  state  for  the  use,  etc.,  yet  the  interest  of  the  cestui 
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qtte  use  is  a  creature  of  law,  and  is  therefore  a  legal  claim.  But 
to  a  scire  facias  on  a  recognizance  in  the  orphans'  court  the  plea 
is  no  more  proper  than  to  a  scire  facias  on  a  judgment,  where, 
prior  to  the  statute  of  4  Anne,  chapter  16,  section  12  (which  is 
in  force  in  this  state),  even  payment  could  not  be  pleaded.  The 
statute  of  set-off  does  not  apply  to  cases  commenced  by  scire 
facias.  Nul  tiel  record,  payment  (since  the  statute  of  Anne), 
and  release  are  good  pleas,  but  not  set-off,  which  applies  to 
cases  where  the  debt  yet  remains  to  be  proved  and  judgment 
recovered.  Where  judgment  has  already  been  recovered,  as 
in  the  ordinary  cases,  by  confession,  by  virtue  of  warranty,  of 
attorney,  or  otherwise,  or  by  suits  on  open  claims,  or  where  a 
recognizance  for  the  benefit  of  individuals  (as  recognizances 
in  the  orphans'  court)  has  been  entered  into,  set-off  cannot 
be  pleaded  at  law,  by  reason  of  the  very  nature  of  the  pro- 
ceeding, which  is  to  have  execution;  but  relief  must  be  had 
in  a  court  of  equity,  where  the  technicalities  and  forms  of  the 
common  law  do  not  obtain.  The  writ  of  scire  facias,  though 
in  a  certain  sense  an  action,  because  it  may  be  pleaded  to,  yet 
is  not  the  kind  of  action  meant  in  the  statutes  of  set-off  in 
England  or  in  this  state.  The  mutual  debts  "  due  at  the  time 
of  action  brought"  are  not  debts  arising  after  judgment  re- 
covered on  recognizance  entered  into.  No  one,  surely,  would 
contend  that  set-off  would  be  a  good  plea  to  a  scire  facias  on 
an  orphans'  court  recognizance.  Relief  must  therefore  be 
had  in  a  court  of  equity  to  get  the  benefit  of  deduction  of  a 
counterclaim.  Judgment  should  have  been  recovered  on  it 
before  judgment  on  the  scire  facias.  In  that  event,  the 
plaintiff  in  the  former  might  apply  to  the  equity  side  of  the 
court,  where  judgment  was  afterwards  rendered  on  the  scire 
facias,  to  set  one  off  against  the  other:  Morris  v.  Hollis,  2  Harr. 
(Del.)  4. 

Having  determined  that  the  claim  of  the  complainant  was 
not  an  available  defense  at  law  as  payment,  and  could  not  be 
set  off  in  the  suit  upon  the  recognizance,  the  question  is.  Can 
the  court  of  chancery  give  him  relief  by  way  of  set-off,  or 
allowance  of  such  claim,  against  the  suit  on  the  scire  facias? 

The  chancellor  ad  litem,  in  the  reasons  for  his  decree  dis- 
solving the  injunction,  while  not  controverting  the  fact  that 
the  account  of  the  complainant  was  for  what  in  law  are 
necessaries,  yet  seems  to  think  that,  supposing  he  had  relief 
in  his  court  because  of  want  of  power  to  give  it  elsewhere,  yet 
before  he  could  claim  it  he  should  have  established  his  ac- 
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count  by  a  judgment  at  law.  This  would  unquestionably  be 
a  sound  view  of  the  case,  if  there  were  in  fact  any  serious  dis- 
pute about  the  account;  but  I  have  pointed  out,  by  referring 
to  the  testimony  of  Messrs.  Cullen  and  Burton,  and  by  that 
of  Mrs.  Burton,  that  there  was  no  ground  for  any;  and  so  the 
respondent's  counsel  evidently  thought,  for  they  made  no 
point  in  this  court  that  the  account  was  not  just,  and  did  not 
contend  that  any  charges  were  unproved,  except  those  aggre- 
gating about  fifty  dollars  for  articles  supplied  by  the  respond- 
ent's wife.  Leaving  them  out,  there  is  more  than  enough  left 
to  counterbalance  the  claim  under  the  recognizance  at  the 
time  it  was  assigned  to  the  respondent  Willin.  There  was 
no  necessity,  therefore,  to  establish  the  account  at  law.  And 
the  facts  of  this  case  show  that  whatever  admissions  of  the 
correctness  of  -the  account  were  made  by  the  respondents 
Truitt  and  wife  were  not  drawn  from  them  in  undue  haste,  or 
by  any  misrepresentation  or  concealment.  Mrs.  Truitt  was 
married  on  the  9th  of  August,  1870,  and  came  of  age  on  the 
following  19th  of  the  same  month.  Not  till  about  three 
months  afterwards  did  the  complainant  make  any  move 
whatever  to  have  a  settlement  of  his  account,  and  then  it  was 
with  the  husband  as  well  as  the  wife,  and  at  the  house  of  her 
aunt,  who  was  no  relative  of  him,  but  is  a  witness  against 
him.  In  the  mean  time,  there  was  ample  opportunity,  if 
Truitt  had  availed  himself  of  it,  to  inquire  into  the  condition 
of  the  estate  of  his  wife's  father,  and  the  propriety  and  cor- 
rectness of  the  charges  for  the  necessaries  supplied  his  wife. 
It  would  seem,  therefore,  that  there  was  no  attempt  on  the 
part  of  the  complainant  to  entrap  the  respondents  Truitt  and 
wife  into  a  settlement  before  they  had  time  to  look  about 
them  and  prepare  for  it.  In  fact,  the  point  is  not  made 
directly  in  the  pleadings,  evidence,  or  arguments  that  the 
respondents  were  deceived  by  the  complainant,  but  the  most 
imputed  is,  that  he,  knowing  all  about  the  estate,  ought  to 
have  informed  them  of  it  before  he  undertook  to  get  them  to 
agree  to  his  account,  and  that  it  should  be  set  off  against  or 
deducted  from  the  recognizance.  But  this  is  insisted  on  sim- 
ply as  a  reason  why  they  should  not  be  bound  by  an  agree- 
ment to  allow  and  deduct,  and  not  that  their  admission  of 
the  correctness  of  the  account,  so  far  as  it  went,  should  not 
be  held  binding.  The  point  insisted  on  seems  to  be,  that  he 
should  have  paid  himself  out  of  the  assets  of  his  brother's 
estate,  he  being  executor  of  it,  and  not  be  permitted  to  deduct 
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it  from  the  recognizance.  This  calls  forth  an  important  fact 
admitted  in  the  argument  here,  and  sustained  by  the  list  of 
exhibits  filed  by  the  complainant  in  the  court  below,  that  in 
an  amicable  action  between  Truitt  and  wife  and  the  com- 
plainant in  the  superior  court  of  Sussex  County,  entered  on 
the  9tb  of  August,  1871,  there  was  a  reference  of  everything 
connected  with  the  settlement  by  the  complainant  of  the  estate 
of  his  deceased  brother,  the  father  of  Mrs.  Truitt,  the  part- 
nership affairs  of  the  firm  or  partnership  between  the  brothers 
being  taken  into  consideration  by  consent,  by  three  of  the 
best  qualified  men  in  the  county,  of  large  experience  and  ex- 
cellent judgment,  who  found  that  the  estate  was  indebted  to 
the  complainant  in  the  sum  of  $924.75  for  overpayment  by 
him  bej'ond  all  the  assets  that  came  to  his  hands,  including 
the  proceeds  of  the  sale  of  the  real  estate  of  his  said  brother, 
and  in  the  further  sum  of  $143.11,  for  commissions  (not  before 
allowed  him)  on  a  testamentary  account  of  the  estate  of  said 
deceased.  Their  report  was  made  to  the  April  terra,  1874,  of 
said  superior  court.  If  the  estate  of  the  deceased  brother  was 
a  debtor  lo  the  complainant  for  payment  of  debts,  etc.,  against 
it  to  the  amount  found  by  the  referees  (and  the  fact  is  not 
denied),  and  he  was  also  entitled  to  the  said  sum  of  $143.11, 
then  there  was  nothing  out  of  which  he  could  reimburse  him- 
self for  the  necessaries  supplied  his  niece.  Unless,  therefore, 
he  can  have  relief  by  way  of  set-off,  or  otherwise,  against  his 
recognizance  now  in  the  hands  of  the  respondent  Willin,  he 
will  be  without  any  means  of  repayment,  the  respondents 
Truitt  and  wife  residing  out  of  the  state,  and  having  no  prop- 
erty here. 

It  was  a  point  made  in  the  argument  in  this  court,  and 
much  stress  was  laid  upon  that  view  in  the  chancellor's  opin- 
ion, that  the  claim  of  the  complainant  is  not  such  an  equity 
as  will  justify  the  court  of  chancery  in  treating  it  as  a  set-off 
to  the  recognizance,  and  the  opinion  of  Judge  Story,  sitting  in 
the  circuit  court  of  the  United  States  for  the  first  circuit,  in 
the  case  of  Grim  v.  Darling,  5  Mason,  201,  is  cited  in  support 
of  that  view.  According  to  that  distinguished  judge,  to  war- 
rant a  set-off,  there  must  be  mutual  credits  as  well  as  debts; 
that  is,  there  must  not  only  be  indebtedness  one  to  the  other, 
but  some  sort  of  understanding  between  the  parties  that  one 
claim  shall  be  deducted  from  the  other;  in  other  words,  each 
gives  credit  to  the  other,  because  of  his  indebtedness  to  that 
other.     This  seems  to  restrict  the  privilege  of  set-off  withia 
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very  narrow  limits;  and  if  it  could  be  made  to  apply  to  thia 
particular  case,  it  would  place  the  complainant  in  a  very 
unfortunate  situation;  for  the  pecuniary  condition  of  the 
respondent  Truitt  was  such,  at  the  time  of  the  assignment  to 
Willin,  that  there  was  no  prospect  of  getting  anything  out  of 
him  by  execution.  We  have  the  testimony  of  Mr.  Cullen 
that  the  respondent  Willin,  in  a  conversation  with  him  on  the 
day  he  took  the  assignment  from  Truitt,  told  him  that  he  was 
about  to  take  it,  and  that  he  could  '*  secure  his  debt  in  that 
way."  From  this  language  the  inference  seems  warranted 
that  it  was  the  only  way  in  which  he  could  do  it,  and  it  cer- 
tainly is  a  fact  in  the  case  that  at  that  time  Truitt  was  under 
execution,  and  there  were  suits  pending  against  him.  It  was 
very  prudent  so  far,  then,  for  Willin  to  take  the  assignment. 
Now,  if  the  complainant  could  not  be  allowed  his  set-oflF  or 
deduction  from  the  recognizance,  he  would  be  without  any 
available  remedy  whatever.  But  if  it  should  be  recognized  as 
law  in  this  state  that  to  make  set-off  valid  there  should  be 
some  understanding  of  mutual  credit,  or,  as  Judge  Story  calls 
it,  "stoppage  pro  tanto,''  it  is  very  plain  none  could  have  been 
had  in  this  case;  for  the  respondent  Virginia  Truitt  was  a 
minor  during  the  whole  time  up  to  her  intermarriage,  and 
could  make  no  agreement  nor  have  any  understanding  what- 
ever with  the  complainant  about  credit  or  stoppage.  She 
could  bind  herself  for  necessaries,  but  not  further.  Her  power 
was  the  naked  one  of  incurring  liability  for  them,  but  nothing 
beyond.  Clearly,  then,  the  complainant  will  be  utterly  with- 
out relief,  unless  he  can  get  it  in  equity  by  way  of  set-off.  But 
independent  of  this  view,  which  is,  however,  suflScient,  our 
statute  of  set-off  only  speaks  of  mutual  debts,  omitting  en- 
tirely the  word  "  credits,"  which  was  of  so  much  importance, 
in  the  view  of  Lord  Mansfieid,  in  the  case  of  French  v. 
Fenn,  3  Doug.  257,  a  bankruptcy  case,  where  the  set-off  was 
allowed  against  the  assignee.  Here  there  were  mutual  debts; 
that  is,  the  complainant  owed  the  wife  of  the  assignor  her 
share  of  his  recognizance,  and  she  owed  him  for  necessaries 
furnished  her  during  her  minority.  He  had  no  power  to  set 
off  the  debt  he  owed  her,  because  a  scire  facias  was  issued  to 
collect  it  by  the  assignee;  nor  could  he  plead  it  as  payment, 
because,  as  I  have  shown,  payment  it  was  not;  and  there  was 
in  fact  no  plea  under  which  he  could  avail  himself  of  it.  His 
claim  not  growing  out  of  hers,  but  being  entirely  independent 
of  it,  set-off  is  the  only  way  of  deducting  it  from  it,  and  aa 
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that  cannot  be  done  at  law  in  a  scire  facias  on  the  recognizance, 
it  must  be  a  subject  of  equitable  relief,  like  other  rights,  rem" 
adiless  at  law.  That  it  would  be  a  proper  subject  of  set-oflF 
«gainst  a  claim  under  a  recognizance  is  shown  by  the  case  of 
£tate,  use  of  Cannon,  v.  Cannon,  1  Harr.  (Del.)  324,  where,  in  a 
Buit  against  a  surety  to  recover  a  distributive  balance  of  an 
intestate  estate,  the  superior  court  in  this  state  allowed  proof 
to  be  made  of  necessaries  furnished  the  plaintiff  in  his  minor- 
ity by  his  mother,  who  was  the  administratrix.  This  case 
establishes  that  where  a  minor  is  supplied  with  necessaries 
they  may  be  deducted,  even  by  a  surety  of  the  administratrix 
who  supplied  them,  from  the  amount  claimed  in  debt  on  her 
bond  for  a  distributive  balance;  from  which  it  follows  that  if 
the  suit  had  been  against  her,  instead  of  her  surety,  a  set-off 
might  have  been  pleaded,  mutuality  existing  and  the  action 
being  debt.  In  this  case,  then,  it  is  the  form  of  proceeding  — 
scire  facias,  and  not  debt — that  would  prevent  the  complainant 
from  pleading  his  set-off,  though  it  exists  all  the  same.  Now, 
it  is  the  plainest  law  that  where  a  party  has  a  just  defense  to 
a  suit,  but  is  prevented  or  obstructed  by  some  technicality  or 
mere  form  from  setting  it  up,  a  court  of  equity,  which  is  no 
respecter  of  forms,  and  does  not  notice  technicalities,  will  ar- 
rest the  career  of  the  plaintiff  at  law  till  he  allows  the  set-off, 
if  it  be  of  that  nature,  and  altogether  if  it  exceed  his  cause  of 
action. 

But  it  is  contended  that  were  it  true  that  if  Truitt  and  wife 
had  proceeded  on  the  recognizance,  the  complainant  might 
set  off  in  equity  his  account  for  necessaries  against  their 
claim,  yet  here  is  the  case  of  a  bona  fide  assignee,  and  such 
course  cannot  be  taken  with  respect  to  him.  Two  grounds 
are  taken  for  this  view:  1.  That  there  is  no  equity  here,  be- 
cause the  complainant's  claim  is  an  independent  one,  and 
does  not  grow  out  of  the  transaction  of  the  recognizance; 
2.  That  Willin  is  not,  upon  the  evidence,  to  be  charged  with 
notice  of  the  equity,  if  such  existed.  With  respect  to  the  first 
ground,  we  have  to  observe  that  there  being  no  relief  at  law 
for  the  complainant  against  this  claim  because  of  technicality, 
his  right  of  set-off,  which  can  only  be  enforced  in  equity, 
would  be  entirely  defeated  if  such  view  should  prevail.  Tlie 
equity  of  set-off,  valid  at  law,  but  unenforceable  for  want  of  right 
to  plead  it  in  the  scire  facias,  would  be  denied  him,  although 
the  statutes  of  set-off  are  as  operative  in  a  court  of  equity  as 
at  law,  where  the  former  finds  occasion  to  exercise  its  power 
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with  respect  to  them.  Here,  then,  is  an  all-sufficient  equity 
existing  between  the  original  parties,  and  the  assignee  of  the 
right  of  the  meritorious  party  is  affected  by  it. 

As  to  the  second  ground,  it  is  sufficient  to  say  that  there  is 
no  law  of  this  state  that  clothes  the  party  entitled  to  a  share 
or  the  whole  of  a  recognizance  with  the  right  to  assign  it 
away,  so  as  to  defeat  any  legal  or  equitable  defense  against  it 
to  which  the  recognizer  is  entitled.  Such  a  chose  stands  in 
no  sense  upon  the  same  footing  as  maturing  commercial 
paper,  but  the  assignee  takes  it  subject  to  all  equities  and 
defenses  to  which  it  was  subject  in  the  hands  of  the  assignor. 
In  other  words,  he  takes  it  the  same  as  the  assignor  held  it, 
and  for  no  better  title  or  interest;  and  it  being  non-assign- 
able, legally  speaking,  the  duty  devolves  upon  him  to  inquire 
of  the  recognizor,  like  the  assignee  of  a  bond  of  the  obligor, 
if  he  wishes  to  be  certain  of  what  he  is  buying,  whether  there 
are  existing  any  claims  of  payment,  or  offset,  or  if  there  is 
any  other  defense  against  it.  In  the  case  of  Robinson  v..  Jef- 
ferson's Adm'r^  1  Del.  Ch.  245,  before  Chancellor  Ridgely,  in 
Sussex,  in  1823,  he  said,  speaking  of  certain  single  bills  which 
were  the  subject  of  the  suit  before  him:  "It  should  be  re- 
marked that  these  bills  are  not  assigned  according  to  the  form 
of  the  act  of  assembly.  The  assignments  are  therefore  equi- 
table only;  and  the  bills  are  liable  in  the  hands  of  the  as- 
signee to  all  the  equities  to  which  they  are  liable  in  the  hands 
of  the  obligee.  But  even  if  they  had  been  assigned  accord- 
ing to  the  act  of  assembly,  the  assignee  would  have  taken 
them  subject  to  the  same  objections  which  might  have  been 
made  against  them  by  the  obligor  in  the  hands  of  the  obligee. 
This  is  the  well-known  and  established  law,  and  the  assignee, 
before  he  takes  the  assignment  of  a  specialty,  ought  to  inquire 
whether  it  be  liable  to  any  plea,  discount,  or  impeachment 
whatever."     Decree  affirmed  on  appeal,  June  term,  1827. 

With  respect  to  what  was  said  in  the  argument  about  the 
complainant  not  having  been  appointed  guardian  of  his 
niece,  it  is  sufficient  to  remark  that  he  was  under  no  legal  ob- 
ligation to  take  upon  himself  that  office.  If  he  had  taken  it, 
however,  the  well-known  and  enlightened  liberality  of  the 
orphans'  court  in  this  state  is  assurance  that  in  the  case  of  a 
ward  like  Virginia  C.  Burton,  belonging  to  a  family  of  high 
respectability  in  the  county  of  Sussex,  and  being  designed, 
as  was  said,  for  a  teacher,  the  judges  of  that  court  in  that 
county  would  have  allowed  the  guardian  to  expend  for  her 
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support  and  education  all  that  was  necessary  for  that  pur- 
pose, and  to  quite  the  extent  that  was  done  by  the  complain- 
ant. 

In  case  where  a  minor  has  no  guardian,  and  some  one  sup- 
plies necessaries,  the  question  between  them  would  be,  Were 
the  articles  sold  and  delivered,  board  furnished,  education 
provided,  medical  attendance  supplied,  necessary  for  one  in 
the  circumstances  of  the  minor  as  to  rank  in  life,  fortune, 
etc.?  If  they  were,  the  fact  that  they  exceeded  the  minor's  in- 
come received  by  the  party  supplying  them  would  be  of  but 
little  moment.  Though  a  legal  guardian  may  not  exceed  in- 
come without  authority  of  the  orphans'  court,  —  there  being 
a  tribunal  to  which  he  can  apply  for  such  power,  and  which 
can  grant  it,  and  the  statute  prohibiting  him  from  so  doing 
without  resorting  to  it,  —  yet,  where  there  is  no  guardian,  a 
person,  quasi  such,  may  do  it  in  the  minor's  interest,  run- 
ning the  risk  of  the  verdict  of  a  jury,  under  instruction  of 
the  court  what  necessaries  are,  that  his  supplies  were  not 
necessaries  in  law,  and  were  excessive  in  quantity  and  expens- 
iveness. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  de- 
cree of  the  chancellor  ad  litem  be  reversed;  that  the  injunc- 
tion granted  in  the  case  below  be  made  perpetual;  and  that 
the  respondents  pay  the  costs  in  this  court  and  in  the  court 
below  in  three  months,  or  that  attachment  issue. 

Set-oft.  —  For  a  fall  discassion  of  the  subject  of  set-o£F,  see  note  to  Oregg 
T.  James,  12  Am.  Deo.  151;  note  to  Stetoart  v.  Coulter,  14  Am.  Dec.  680. 

What  CJoNSTiruTBa  an  Equttablb  Set-oit:  See  Bunting  v.  Ricka,  2  Dev. 
&  B.  Eq.  130;  32  Am.  Dec.  699;  Pearson  v.  Keedey,  6  B.  Mon.  128;  43  Am. 
Deo.  160;  Smith  v.  Washington,  31  Md.  12;  100  Am.  Deo.  49.  Unless  a  lien 
exists,  equity  will  not  enlarge  the  right  of  set-off  at  law:  Abbott  w,  Foote,  146 
Mas*.  333}  4  Am.  St.  Rep.  314. 
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RosBviLLB  Alta  Mininq  Compant  v,  Iowa  Guloh 

Mining  Company. 

[15  COLOBADO,  29.] 

Fixtures.  —  Enqinb,  with  its  Boiler  and  Attachments,  placed  opon  and 
securely  attached  to  the  public  lauds  of  the  United  States  by  the  locator 
and  occupier  of  a  mining  claim  thereon,  for  the  pnrpose  of  operating 
such  claim,  constitutes  a  part  of  the  realty,  and  therefore  is  not  liable  to 
seizure  and  sale  under  execution  as  personalty. 

Fixtures  —  Machinery  —  Rule  for  Determining. — The  intention  of  the 
owner  in  attaching  machinery  to  land  must  be  considered  in  deciding 
whether  or  not  it  becomes  a  fixture;  and  if  it  appears  that  he  attached 
the  machinery  with  a  view  to  its  remaining  permanently,  it  must  be 
treated  as  real  estate.  His  intention  is  to  be  inferred  from  the  nature  of 
the  article  affixed,  the  relation  and  situation  of  the  party  making  the 
annexation,  the  structure  and  mode  of  annexing,  and  the  purpose  for 
which  the  annexation  has  been  made. 

J.  W.  Easton  and  H.  P.  Krell,  for  the  appellant. 

/.  A.  Ewing,  for  the  appellee. 

Richmond,  C.  This  was  an  action  of  replevin  brought  to 
recover  the  possession  and  damages  for  the  detention  of  one 
fifteen-horse-power  engine  and  boiler,  including  smoke-stack, 
rope,  and  hoists;  also  one  pair  bellows,  one  truck,  and  three 
buckets.  The  defense  was,  that  the  articles  above  enumerated 
were  personal  property  subject  to  execution,  and  were  levied 
upon  by  virtue  of  an  execution  issued  in  a  certain  cause 
wherein  the  plainti£f  herein,  the  Iowa  Gulch  Mining  Com- 
pany, was  defendant,  and  one  William  H.  Eaker  and  N.  N. 
Bobertson  were  plaintiffs.    The  validity  of  the  judgment  and 
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subsequent  proceedings  are  not  questioned.  The  only  point  in 
issue  in  this  court  is,  whether  the  engine  and  boiler  mentioned 
were  fixtures  and  a  part  of  the  realty,  and  therefore  not  liable 
to  seizure  and  sale  under  an  execution  as  personalty.  The 
cause  was  tried  by  the  court,  and  it  was  found  that  the  engine 
and  boiler  were  so  attached  to  the  land  as  to  become  chattels 
real,  and  not  subject  to  levy  under  the  execution  as  personal 
property;  that  appellee  was  entitled  to  their  possession;  that 
they  were  of  the  value  of  $1,000;  and  that  plaintifif  had  sus- 
tained damage  by  the  loss  of  their  use  in  the  sum  of  $475. 
Upon  these  findings,  judgment  was  rendered  in  the  usual  form. 
The  facts  as  they  appear  are,  that  the  appellee,  the  Iowa 
Gulch  Mining  Company,  was  in  the  occupation  of  a  certain 
mining  claim  known  as  the  "  Scooper  Lode,"  in  the  California 
mining  district.  Lake  County,  Colorado.  All  of  the  articles 
levied  upon  were  used  by  the  company  in  and  about  the  de- 
velopment and  mining  of  the  said  claim.  On  the  claim  was 
constructed  an  engine-house,  shaft-house,  or  shed.  Within 
the  engine-house  was  erected  the  engine,  placed  upon  three 
sets  of  timbers  laid  crosswise  and  lengthwise,  sunk  in  the 
ground,  and  earth  tamped  around  them,  and  on  these  was 
placed  a  frame  that  the  engine  stood  on,  which  was  bolted 
down  to  the  timbers.  The  boiler  was  set  about  three  feet 
from  the  engine,  on  rock-work,  and  connected  with  the  engine 
by  the  ordinary  connections.  The  claim  was  upon  public 
land.  The  question  presented  by  this  state  of  facts  is,  whether 
the  engine  and  boiler  were  fixtures.  It  is  contended  by  ap- 
pellants that  there  can  be  no  such  thing  as  a  fixture  upon  pub- 
lic land.  We  cannot  agree  with  this  position.  Section  225, 
page  177,  General  Statutes,  provides  that  "  the  terms  '  land ' 
and  '  real  estate,'  as  used  in  this  chapter,  shall  be  construed 
as  co-extensive  in  meaning  with  the  terms  *  lands,'  '  tene- 
ments,' and  '  hereditaments,'  and  as  embracing  all  mining 
claims  and  other  claims,  and  chattels  real."  "  Occupancy  of 
public  land  possesses  the  legal  character  of  real  estate."  This 
is  the  conclusion  of  this  court  in  Gillett  v.  Gaffiiey,  3  Col.  351. 
A  title  by  occupation  is,  under  our  statute,  an  interest  in  real 
estate,  and  such  an  interest  as  is  the  subject  of  conveyance  by 
deed:  Sears  v.  Taylor,  4  Col.  38.  This  doctrine  in  maintained 
in  California:  Merritt  v.  Judd,  14  Cal.  60;  McKiernan  v.  HessCy 
51  Cal.  595.  Our  courts  having  recognized  the  interest  acquired 
by  occupancy  of  public  land  as  a  legal  estate,  it  necessarily 
follows  that  the  title  to  or  interest  in  the  land,  however  de- 
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fined,  carries  with  it  the  title  to  the  structure  annexed  to  the 
soil.  Was  the  property  here  sought  to  be  recovered  a  part  of 
the  realty?  In  Merritt  v.  Judd,  14  Cal.  60,  it  was  held  that 
"  an  engine  and  pump  became  a  part  of  the  realty,  although 
located  upon  public  land."  The  engine  and  pump  referred  to 
were  attached  to  two  timbers  ten  or  twelve  feet  long,  and  from 
twenty  to  thirty  inches  in  diameter;  were  placed  side  by  side 
upon  the  ground.  They  were  only  bedded  in  the  ground  suffi- 
ciently to  make  them  level.  On  these  bed-timbers  was  placed 
a  frame  of  four  timbers,  each  about  eight  inches  in  diameter, 
the  side-timbers  about  seven  feet  long,  and  the  end  ones  about 
three  feet.  These  frame-timbers  were  bolted  or  spiked  to- 
gether, and  bolted  or  spiked  to  the  bed-logs.  The  boiler  and 
the  engine  were  spiked  or  bolted  to  this  frame.  The  boiler, 
engine,  aud  pump  were  attached  together  by  the  usual  con- 
nections, the  pump  itself  extending  into  the  shaft.  Over  the 
whole  was  a  roof  or  shed,  which  was  constructed  merely  for 
the  protection  or  shelter  of  the  machinery.  The  machinery 
was  not  attached  to  the  building  in  any  way,  except  that  the 
pump  was  stayed  by  rods  reaching  to  the  rafters  of  the  roof. 
We  give  the  full  statement  of  facts  in  that  case,  because  they 
seem  to  be  analogous  to  the  facts  as  they  appear  in  the  case  at 
bar. 

The  court,  in  its  opinion,  after  carefully  reviewing  a  num- 
ber of  authorities,  concluded  as  follows:  "We  think  that  the 
principle  to  be  extracted  from  the  modern  cases  covers  the 
case  at  bar;  that  this  apparatus  was  necessary  to  the  working 
of  the  ledge;  that  it  was  attached  for  that  purpose  perma- 
nently to  the  soil,  and  its  use  accessory,  if  not  essential,  to  the 
inheritance  for  its  only  valuable  purpose,  —  the  extraction  of 
the  gold."  Such  seems  to  be  the  situation  of  the  property  here 
in  controversy.  It  must  be  admitted  that  in  order  to  enjojr 
the  benefits  of  the  mining  claim,  to  develop  the  mine,  andi 
bring  to  the  surface  the  ore,  the  engine  and  boiler  here  sought 
to  be  recovered  were  absolutely  essential.  Many  cases  can  be 
found  in  the  books  in  which  a  similar  connection  with  realty 
made  by  the  owner  thereof  has  been  considered  a  sufficient 
annexation:  Ovesv.  Ogelshy,  7  Watts,  106;  Merritt  y.  Judd ^  14 
Cal.  60,  and  cases  cited;  Noble  v.  Bosworth,  19  Pick.  314.  The 
intention  of  the  owner  in  attaching  the  machinery  must  be 
considered,  and  if  it  appears  that  he  attached  the  property 
with  a  view  that  it  should  remain  there  permanently,  it  must 
be  treated  as  real  estate.     This  intention  is   to  be   inferred 
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from  the  nature  of  the  article  affixed,  the  relation  and  situa- 
tion of  the  party  making  the  annexation,  the  structure  and 
mode  of  annexing,  and  the  purpose  for  which  the  annexation 
has  been  made:  1  Freeman  on  Executions,  sec.  114;  Palmer 
V.  Forbes,  23  111.  301;  Runt  v.  Bullock,  23  111.  320;  Titu8  v. 
Mahee,  25  111.  257.  The  conclusions  reached  by  the  court  be- 
low are  clearly  sustained  by  the  law  and  the  evidence.  The 
judgment  should  be  affirmed. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 

FiXTTTRES,  What  aru  and  What  abk  not:  Horn  v.  Indianapolis  Nat. 
Bank,  126  Ind.  381;  21  Am.  St.  Rep.  231;  Vail  v.  Weaver,  132  Pa.  St  363; 
19  Am.  St.  Bep.  598,  and  note.  A  saw-mill,  and  the  engine  and  boiler  con* 
aected  with  and  used  to  operate  it,  attached  to  the  land  in  the  usual  way, 
are  fixtures:  Home  v.  SmiiJi,  105  N.  C.  322;  18  Amu  St.  Rep.  903,  and  note; 
Beattpre  v.  Duryer,  43  Minn.  485.  In  determining  whether  an  engine,  boiler, 
and  machinery  in  a  saw-mill  located  upon  land  sold  at  sheriff's  sale  are  fiz< 
tures,  the  testimony  being  conflicting,  the  question  is  for  the  jury:  Benedict 
V.  Marsh,  127  Pa.  St.  309. 

He  who  claims  chattels  to  be  fixtures  mast  show,  —  1.  That  they  were  actu- 
ally annexed  to  the  realty:  Speiden  v.  Parker,  46  N.  J.  Eq.  292;  2.  That 
they  were  adapted  to  the  uses  for  which  they  were  annexed:  Speiden  v.  Par' 
ier,  46  N.  J.  Eq.  292;  Langdon  v.  Buchanan,  62  N.  H.  658;  3.  That  the 
intention  was  to  make  them  a  permanent  accession  to  the  freehold:  Speiden 
V.  Parker,  46  N.  J.  Eq.  292;  Schaper  v.  Bibb,  71  Md.  145;  Aldine  Mfg.  Co. 
T.  Barnard,  84  Mich.  632. 
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Insuranob  —  WatvIr  01  Condition.  —  A  provision  in  a  fire  insurance  policy 
that  a  loss  shall  be  paid  sixty  days  after  due  notice  and  proof  thereof  is 
waived  by  the  absolute  refusal  of  the  company  by  its  agent  to  pay  the 
loss  in  any  event;  and  the  insured  need  not  wait  until  the  expiration 
of  the  sixty  days  before  commencing  suit. 

Insurance  —  Estoppel  by  Acts  op  Agent. — Where  a  special  agent  and 
adjuster  for  an  insurance  company,  during  negotiations  subsequently 
to  a  loss,  secures  an  attorney  to  assist  him  in  investigating  it,  interviews 
the  insured  and  his  attorney  in  relation  to  proofs  thereof,  seeks  to  cancel 
the  claim  of  the  assured  against  the  company  upon  reimbursement  of 
premiums  paid,  and,  without  disclosing  his  want  of  authority,  positively 
refuses  to  pay  the  loss,  the  company  is  estopped  from  setting  up  and 
relying  upon  such  want  of  authority  on  the  part  of  the  agent  as  a 
defense. 

Insurance  —  Declarations  bt  Agent,  when  Binding.  — Declarations  made 
by  a  special  agent  and  adjuster  of  losses  for  an  insurance  company,  di« 
reotly  in  connection  with  the  business  he  is  authorized  to  transact,  and. 
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to  all  appearances,  fairly  withia  the  scope  of  hia  agency,  are  binding 
upon  the  company. 

Insurance  —  Limitation  of  Power  of  Aoekt,  when  not  Binding  on  In- 
sured. —  The  power  of  insurance  agents  may  be  limited  by  the  com* 
panics,  but  parties  dealing  with  them  as  to  matters  within  the  real  or 
apparent  scope  of  their  agency  are  not  affected  by  such  limitations, 
unless  they  have  notice  thereof. 

Paaoticb  —  Proper  Amendment  to  Complaint. — An  amendment  curing 
a  defect  in  a  complaint  in  failing  to  allege  a  waiver  of  a  provision  in  ao 
insurance  policy,  that  a  loss  should  not  be  payable  antil  sixty  days  after 
proof  thereof,  does  not  state  a  new  cause  of  action. 

/.  W.  Horner^  for  the  appellant. 

0.  E.  Le  Fevre,  for  the  appellee. 

Helm,  C.  J.  It  is  stated  by  counsel  for  appellant  that  the 
question  for  adjudication  in  this  court  is,  Was  the  suit  prema- 
turely brought?  The  contract  of  insurance  provides  that  the 
sum  due,  in  case  of  loss,  shall  be  "paid  sixty  days  after  due 
notice  and  proof  of  the  same,  made  by  the  assured,  is  received 
at  the  ofiBce  of  this  company."  By  the  pleadings  and  briefs 
it  is  admitted  that  in  the  present  case  the  sixty  days  thus  pro- 
vided for  after  proof  of  loss  did  not  elapse  before  the  suit  was 
brought. 

But  the  amended  complaint  and  the  replication  contain 
averments  intended  to  show  that  appellant,  by  its  conduct, 
waived  the  right  to  insist  upon  compliance  with  this  condition 
of  the  contract.  It  is  therein  asserted  that  appellant,  through 
its  agent,  denied  all  liability,  and  positively  refused  to  make 
payment,  declaring  that  appellee  would  have  to  bring  her 
suit  therefor.  The  position  is  strenuously  relied  on  that,  in 
view  of  this  fact,  appellee  was  not  bound  to  wait  the  sixty 
days,  or  any  other  particular  length  of  time,  before  instituting 
her  suit.  In  response,  it  is  asserted,  —  1.  That  the  agent  did 
not  positively  and  absolutely  refuse  payment  of  the  claim,  or 
tell  appellee  that  she  would  have  to  bring  suit  therefor,  2.  That 
the  agent  was  wholly  without  any  authority  to  bind  the  com- 
pany by  such  declarations,  even  if  made;  and  3.  That,  as  a 
matter  of  law,  such  a  refusal  by  the  company  itself  would  not 
entitle  appellee  to  sue  before  the  expiration  of  the  sixty  days. 
These  positions  will  be  considered,  though  not  in  the  strict 
order  of  their  statement. 

We  must  hold  that  the  averments  of  the  complaint  and 
replication  in  this  regard  are  fairly  sustained  by  the  proofs. 
The  weight  of  evidence  is  decidedly  against  appellant.     Four 
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witnesses  besides  appellee  testify  that  Pratt,  the  agent  alluded 
to,  made  the  assertions  substantially  as  averred;  that  he  said, 
in  substance,  the  company  would  not  pay  the  loss,  because 
appellee  had  designedly  burned  the  property,  and  if  she 
wished  compensation,  she  must  institute  her  suit;  while  but 
two  witnesses  (Pratt  himself,  and  Horner,  the  attorney  em- 
ployed to  assist  Pratt)  deny  the  making  of  such  statements. 
The  verdict,  in  so  far  as  it  rests  upon  this  conclusion  of  fact, 
cannot  be  disturbed. 

The  stipulation  in  the  policy  allowing  sixty  days  for  pay- 
ment of  the  claim  is  valid,  and  therefore  binding.  Unless 
waived,  a  suit  brought  within  that  time  must  be  abated. 
But  this  provision  is  purely  a  matter  of  contract  between  the 
parties.  It  is  not  even,  as  in  Iowa  and  Ohio,  made  a  statutory 
right.  Being  a  matter  of  contract  alone,  and  for  appellant's 
benefit,  undoubtedly  appellant  could  waive  it.  By  an  unquali- 
fied denial  of  liability,  and  refusal  to  pay  the  indemnity  pro- 
vided for,  especially  when,  as  in  the  present  case,  the  refusal 
is  predicated  upon  ihe  ground  that  the  assured  has,  by  crim- 
inal conduct,  forfeited  all  right  thereto,  such  waiver,  in  our 
judgment,  takes  place.  The  object  of  the  provision  is  twofold: 
1.  To  enable  the  company  to  investigate  the  causes  of  loss, 
and  verify  the  proofs  thereof  submitted;  and  2.  To  give  the 
company  opportunity  for  making  financial  arrangements  to 
discharge  its  obligation.  The  denial  of  liability  and  absolute 
refusal  imply  satisfaction  with  the  investigations  already 
made  and  information  already  obtained,  while  since  payment 
is  in  no  event  to  be  made,  preparation  therefor  becomes  a  mat- 
ter of  no  importance  whatever.  We  shall  not  prolong  this 
discussion  by  pointing  out  objections  to  the  supposed  analogy 
in  law  and  fact  sometimes  referred  to  between  the  denial  of 
liability  und6r  consideration,  and  the  premature  refusal  to  pay 
a  promissory  note,  the  same  not  being  due.  It  would  be  un- 
reasonable, to  say  the  least,  for  us  to  hold  that,  under  such 
circumstances  as  are  here  presented,  the  assured  is  nevertheless 
bound  by  the  clause  in  question,  and  must  wait  the  expiration 
of  the  sixty  days  before  commencing  suit.  Such  is  not  the 
law:  jEtna  Ins.  Co.  v.  Maguire,  51  111.  342;  Cobb  v.  Insurance 
Co.  of  N.  A.,  11  Kan.  93. 

Insurance  policies  uniformly  contain  the  provision  that  the 
assured  shall,  in  accordance  with  certain  prescribed  regula- 
tions, give  notice  and  make  proof  of  loss.  It  is  universally 
held,  we  believe,  that  the  absolute  refusal  of  a  company  to  pay 
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the  loss  in  any  event  constitutes  a  waiver  of  the  right  to  insist 
upon  compliance  with  such  provisions:  Atlantic  Ina.  Co.  v. 
Manning,  3  Col.  224;  Hartford  Ins.  Co.  v.  Smith,  3  Col.  422, 
and  cases  cited;  Cobb  v.  Insurance  Co.  of  N.  A.,  11  Kan.  93,  and 
cases  cited.  If  the  company  may  thus  waive  notice  and  proof 
of  loss  altogether,  it  would  be  absurd  to  say  that,  nevertheless, 
suit  cannot  be  brought  until  the  expiration  of  sixty  days  after 
such  notice  and  proof  have  been  received  at  its  office.  The 
rule  of  waiver  as  to  notice  and  proof  would  in  such  case  be  a 
mockery,  because  the  assured  could  not  institute  legal  pro- 
ceedings until  sixty  days  after  he  had  given  the  notice  and 
furnished  the  proof,  though  both  had  been  previously  waived. 

But  as  already  stated,  appellant  insists  that  in  this  respect 
the  act  of  Pratt  was  not  the  act  of  the  company;  that  his  dec- 
larations were  made  without  authority,  and  therefore  the  com- 
pany was  not  bound  thereby. 

According  to  the  testimony  of  Pratt  himself,  and  of  Bromwell, 
president  of  the  company,  Pratt  was,  at  the  time  of  these  nego- 
tiations, a  special  agent  and  adjuster  of  losses  for  appellant; 
but  it  was  his  duty,  under  verbal  instructions,  to  report  in  all 
cases  the  result  of  his  investigations  to  the  company;  and  he 
could  not  upon  his  own  responsibility  promise  or  refuse  pay- 
ment of  losses  claimed  to  have  been  suffered.  This  testimony 
is  not  contradicted;  and  hence  it  may  be  assumed  as  proven 
that,  under  ^s  private  verbal  instructions,  Pratt  did  not  have 
authority  to  make  the  declarations  upon  which  appellee  relies. 

The  matter,  therefore,  for  present  consideration  is  narrowed 
to  the  question,  Is  the  company  estopped  from  setting  up  and 
relying  as  a  defense  upon  this  want  of  authority  on  the  part 
of  its  agent? 

Pratt  was  the  company's  accredited  representative  in  all 
matters  connected  with  the  adjustment  of  losses.  He  investi- 
gated the  causes  of  loss,  advised  with  the  assured  concerning 
proofs  thereof,  determined,  if  he  chose  so  to  do,  the  amount  of 
loss,  and  assisted,  to  a  greater  or  less  extent,  in  the  settlement. 
Unless  he  saw  fit  to  so  expressly  state,  there  was  nothing  to 
indicate  his  want  of  authority  to  agree  or  decline,  in  behalf 
of  the  company,  to  pay  the  loss.  In  the  present  case,  he  con- 
ferred with  appellee  and  her  attorney  in  relation  to  the  proofs, 
and  to  the  payment  of  the  amount  called  for  by  the  policy. 
It  would  seem  that  he  employed  an  attorney  on  behalf  of  the 
company  to  assist  him  in  conducting  the  investigation  and 
accompanying  negotiations.     Together  with  his  attorney  he 
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interviewed  appellee,  and  proposed  that  she  cancel  her  claim 
against  the  company  under  the  policy  upon  reimhursement  of 
the  premium  paid  by  her.  As  a  foundation  for  that  proposi- 
tion, he  and  the  attorney  assured  her  that  they  had  strong 
evidence  against  her  of  the  crime  of  arson  in  connection  with 
the  fire,  —  a  charge  unsupported  by  proofs  at  the  trial.  They 
did  not  notify  her  or  her  attorney  of  any  limitation  whatever 
upon  Pratt's  authority  in  the  premises.  According  to  the  pre- 
ponderance of  evidence,  nothing  was  said  about  referring  the 
question  of  payment  to  the  company.  On  the  contrary,  Pratt, 
speaking,  as  he  supposed,  for  the  company,  positively  refused 
to  pay  her  any  of  the  indemnity  provided  for  in  the  policy. 
The  declarations  in  question  were  made  directly  in  connection 
with  the  business  he  was  authorized  to  transact,  and  to  all 
appearances  were  fairly  within  the  scope  of  his  agency. 

Is  it  possible  that  appellee's  recovery  in  this  matter  is  to 
be  controlled  by  the  secret,  verbal  limitation  upon  Pratt's 
authority,  of  which  she  had  no  notice  or  knowledge?  If  this 
be  true,  then  such  companies  may  avoid  just  liability  in  many 
cases  by  giving  their  agents  secret  instructions  that  are  incon- 
sistent with  the  apparent  power  and  authority  vested  in  and 
exercised  by  them.  We  are  of  the  opinion  that,  under  the 
circumstances  of  the  present  case,  the  company  should  not  be 
permitted  to  deny  responsibility  for  the  acts  and  declarations 
in  question. 

"  When  an  insurance  company  has  appointed  an  agent, 
known  and  recognized  as  such,  and  he,  by  his  acts,  known 
and  acquiesced  in  by  them,  induces  the  public  to  believe  he  is 
vested  with  all  the  power  and  authority  necessary  for  him  to 
do  the  act,  and  nothing  to  the  contrary  is  shown  or  pretended 
at  the  time  of  doing  the  act,  public  policy  and  the  safety  of 
the  people  demand  the  company  should  be  liable  for  such  of 
his  acts  as  appear  on  their  face  to  be  usual  and  proper  in  and 
about  the  business  in  which  the  agent  is  engaged  ":  JEtna  Ins. 
Co.  V.  Maguire,  51  111.  342;  Electric  L.  Ins.  Co.  v.  Fahrenkrug, 
68  111.  463.  The  power  of  insurance  agents  "  may  be  limited 
by  the  companies,  but  parties  dealing  with  them  as  to  matters 
within  the  real  or  apparent  scope  of  their  agency  are  not 
affected  by  such  limitations,  unless  they  have  notice  of  the 
same":  Rivara  v.  Queen^s  Ins.  Co.,  62  Miss.  720. 

The  amended  complaint  was  defective  because  it  showed 
suit  begun  within  less  than  sixty  days  after  proof  of  loss,  but 
did  not  aver  matters  constituting  a  waiver  of  the  sixty-day 
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provision  of  the  contract.  The  second  amended  complaint 
cured  that  defect.  This  was  not  pleading  a  new  cause  of 
action,  as  contended  by  appellant.  It  was  perfecting  the 
statement  of  the  original  cause  of  action  by  the  addition  of  es- 
sential averments.  The  cause  of  action  remained  the  same; 
viz.,  an  action  at  law  upon  the  contract  of  insurance  to  recover 
the  sum  claimed  by  virtue  of  its  provisions. 

It  is  unnecessary  for  us  to  consume  time  discussing  the  ob- 
jections to  the  charge.  It  was  in  harmony  with  the  law  as 
above  stated,  and  was  in  some  respects  even  more  liberal  to 
appellant  than  the  law  required.     The  judgment  is  affirmed. 

FiBK  Insurance  —  Waiver  of  Condition  Requiring  Proofs  of  Loss. 
—  A  conditioa  requiring  the  assured  to  furnish  proofs  of  loss  ia  waived  by 
the  company,  when  it  absolutely  denies  its  liability  for  any  loss  and  refuses 
to  pay:  German  Ins.  Co.  v.  Gibson,  53  Ark.  495;  Norwich  Union  F.  Ins.  Co.  v. 
Girton,  124  Ind.  217;  Coryeon  v.  Providence  Washington  Ins.  Co.,  79  Mich. 
187;  SunMut.  Ins.  Co.  v.  Mattingly,  77  Tex.  162. 

FiRB  Insurance  —  Company,  when  Bound  by  Unauthorized  Acts  o» 
AN  Agent.  — When  an  agent's  authority  is  limited,  and  the  party  with  whom 
he  deals  has  notice  of  such  limitation,  under  no  conditions  can  the  company 
be  bound  beyond  the  agent's  authority:  Weidert  v.  State  Ins.  Co.,  19  Or. 
261;  20  Am.  St.  Rep.  809;  but  the  company  is  liable  for  the  acts  of  an  agent 
done  within  the  apparent  scope  of  his  authority,  notwithstanding  private  in- 
structions limiting  the  agent's  powers  not  known  to  the  assured:  Famum  v. 
Plwenix  Ins.  Co.,  83  Cal.  246;  17  Am.  St.  Rep.  233;  Western  Home  Ina.  Co.  v. 
Hague,  41  Kan.  524;  Russell  v.  Insurance  Co.,  80  Mich.  408;  Hoge  v.  Dwelling- 
house  Ina.  Co.,  138  Pa.  St.  66.  A  restriction  in  a  policy  upon  an  agent's 
authority  cannot  be  construed  to  refer  to  the  agent's  acts  prior  to  the  delivery 
cf  the  policy:  Grouse  v.  Hartford  Fire  Ins.  Co.,  79  Mich.  249. 

FiRB  Insurance  —  Declarations  of  Agent. — The  declarations  and 
admissions  of  an  agent  empowered  to  adjust  and  pay  a  loss,  while  acting 
within  the  apparent  scope  of  his  authority,  are  binding  upon  the  company: 
Bartlett  v.  Unmans  Fund  Ins.  Co.,  77  Iowa,  155;  Reynolds  v.  Iowa  etc  Ins, 
Co.,  80  Iowa,  664. 


Arthur  v.  Israel. 

[15  Colorado,  147.] 

Judgments  Rendbbbd  on  Records  Showing  Affirmativblt  on  their  face 
that  the  court  had  no  jurisdiction  over  defendant's  person  are  void. 

Judgment  —  Advantage  Taken  of  Void  Divorce  Decree,  when  an  Estop- 
rSL.  —  When  a  wife,  without  cause,  deserts  her  husband  and  home,  lives 
tat  years  in  adultery,  and  afterwards,  learning  that  a  divorce  has  been 
procured  by  her  deserted  husband,  causes  a  marriage  ceremony  to  be 
performed  with  her  paramour,  and  continuously  lives  and  cohabits  with 
him  as  his  wife  until  the  death  of  her  abandoned  husband,  she  cannot 
take  advantage  of  the  fact  that  the  divorce  decree  is  void  for  want  of 
proper  service  of  process,  and  successfully  assert  against  the  heirs  her 
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right,  nn(!er  the  statnte,  to  the  estate  of  the  deceased  hnsband  as  hi* 
widow,  notwithstanding  these  facts  were  not  brought  to  the  notice  of 
the  court  at  the  time  that  the  divorce  decree  was  adjudged  invalid. 

JUDGMBNT  — ElSTOPPBL   BY  TaKINQ  ADVANTAOB  OF  VoID   DiVORCB  DsCRKB. 

—  A  husband  or  wife  who  accepts  the  benefits  and  privileges  of  a  void 
decree  of  divorce  cannot  afterwards  repudiate  his  or  her  action,  and  urge 
its  invalidity. 

JUDOMKNT  —  ElSTOPPEL   BY  TaKINQ  ADVANTAOB  OT  VOID   DiVORCB   DbCREK. 

—  Public  policy  as  well  as  private  interest  requires  that,  so  far  as  is  con* 
sistent  with  law,  one  who  has  attempted  to  profit  by  a  supposed  divorce, 
and  has  exercised  the  resulting  privilege  of  remarriage,  shall  not,  for  the 
mere  purpose  of  obtaining  property,  be  permitted  to  repudiate  his  eleo- 
tion. 

This  case  was  previously  before  the  court,  and  is  reported 
as  Israel  v.  Arthur,  7  Col.  5.  In  that  case,  defendant  in  error 
filed  a  petition  alleging  that  she  was  the  widow  and  sole  heir 
of  John  Arthur,  deceased,  who  died  intestate,  without  chil- 
dren; that  plaintiff  in  error,  as  administrator,  was  in  posses- 
sion of  and  speculating  with  the  funds  of  the  estate,  and 
failing  to  account  for  the  interest,  profits,  etc.  She  demanded 
that  her  rights  be  recognized,  and  that  the  administrator 
account  accordingly.  Defendants  filed  an  answer  containing 
a  general  denial,  and,  as  a  separate  defense,  admitted  the  mar- 
riage of  petitioner  and  Arthur,  but  alleged  that  on  February 
9,  1875,  a  decree  of  divorce  was  duly  granted  in  favor  of 
Arthur  against  the  petitioner,  and  that  on  June  12,  1877,  a 
second  decree  of  divorce  of  the  same  nature  was  duly  ren- 
dered. The  new  matter  in  defense  was  denied,  and  the  case 
went  to  trial  upon  those  issues.  The  decrees  of  divorce  men- 
tioned were  admitted  in  evidence,  against  objection,  and  judg- 
ment rendered  for  defendant  in  error.  This  judgment  was 
reversed  by  the  supreme  court,  and  by  leave  of  the  court  be- 
low an  amended  petition  was  filed.  An  amended  and  sup- 
plemental answer  was  also  filed,  averring,  among  other  matters, 
that  subsequently  to  the  rendition  of  the  decrees  of  divorce, 
the  petitioner,  with  full  knowledge  thereof,  and  during  the 
lifetime  of  Arthur,  entered  in  a  contract  of  marriage  with  J. 
H.  Israel,  and  thereupon  assumed  the  relation  of  wife  to  him, 
and  subsequently  and  at  all  times  thereafter,  by  virtue  of  such 
contract,  lived  and  cohabited  with  him  as  his  wife,  until  and 
ever  since  the  death  of  Arthur;  that  the  following  facts  have 
now  for  the  first  time  become  known  to  the  pleader,  notwith- 
standing diligent  and  persistent  efibrts  made  by  him  to  sooner 
ascertain  them;  that  in  October,  1873,  the  petitioner  aban- 
doned Arthur  and  eloped  with  Israel,  and  thereafter  and  until 
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the  said  decrees  of  divorce  were  rendered,  and  the  marriage 
contract  solemnized,  lived  and  cohabited  with  Israel  in  a  state 
of  adultery,  representing  herself  as  his  wife;  "that  upon 
learning  of  the  decrees  of  divorce  and  procuring  the  solem- 
nization of  marriage  as  aforesaid,  both  petitioner  and  Israel 
refrained  frono  making  the  same  public,  because  of  the  desire 
to  conceal  and  secrete  from  their  acquaintances  and  neighbors 
the  illicit  and  adulterous  relations  previously  sustained  towards 
each  other,  and  to  prevent  the  scandal  and  disgrace  which 
must  necessarily  have  arisen  from  a  public  marriage,  or  from 
a  marriage  taking  place  at  their  usual  place  of  abode,  in  the 
usual  way."  The  supplemental  answer  was  demurred  to,  on 
the  ground  that  the  facts  therein  stated  were  insufficient  to 
constitute  a  defense.  The  demurrer  was  sustained,  judgnaent 
rendered  against  plaintiflF  in  error,  and  he  appealed. 

L.  S.  Dixoriy  E.  A.  Ballard,  T.  M.  Robinson,  and  Ephraim 
Love,  for  the  plaintifif  in  error. 

Decker  and  Yonley,  and  S.  B.  A.  Haynes,  for  the  defendant 
in  error. 

Helm,  C.  J.  The  present  controversy  has  been  once  before 
submitted  to  this  court  for  adjudication.  There  was  then, 
however,  nothing  in  the  record  to  show  that  Mrs.  Israel,  after 
deserting  Arthur,  and  prior  to  the  divorce  decrees,  had  been 
guilty  of  immoral  conduct;  neither  was  there  anything,  aside 
from  these  decrees,  to  indicate  that  she  had  not,  up  to  the 
commencement  of  proceedings  therefor,  conducted  herself  as 
a  good,  true,  and  affectionate  wife;  or  that,  subsequent  to  the 
entry  thereof,  and  with  knowledge  of  the  same,  she  had,  dur- 
ing Arthur's  lifetime,  remarried,  and  lived  and  cohabited 
with  another  man  as  his  wife.  The  single  question  then  pre- 
sented, wholly  unembarrassed  by  any  of  these  considerations, 
was,  whether  or  not  the  decrees,  which  were  void  because  the 
records  showed  affirmatively  that  there  was  no  jurisdiction 
over  the  person,  should  have  been  received  in  evidence,  and 
given  the  same  force  and  effect  as  if  valid  and  binding.  The 
court  held  that  they  should  not,  and  for  error  in  their  admis- 
sion reversed  the  judgment. 

The  record  now  before  us,  on  the  contrary,  discloses  a  vol- 
untary acceptance  by  petitioner  of  the  privileges  resulting 
from  the  divorce  decrees,  as  well  as  antecedent  conduct  on 
her  part  that  is  highly  reprehensible  from  both  a  legal  and  a 
moral  stand-point.     That  petitioner's  purpose  was  to  secure 
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the  estate  of  deceased  was  known  then,  as  now;  but  the  ques- 
tion as  to  whether  she  may  accomplish  this  purpose  obviously 
rests  at  the  present  time  upon  very  different  considerations 
from  those  formerly  brought  to  our  attention. 

We  cannot  accept  the  assertion  of  counsel  for  defendant  in 
error  that  the  decision  of  the  court  upon  the  former  case  is 
decisive  of  the  present  review.  We  still  adhere  to  the  opinion 
that  the  decrees  in  question  were  void,  and  not  merely  void- 
able; but  assuming  such  invalidity,  and  giving  to  the  decla- 
ration of  this  court  reciting  that  fact  all  the  force  and  effect 
of  a  final  adjudication  thereof,  we  feel  warranted  in  holding 
that  petitioner's  right  to  the  estate  of  Arthur  may  still  be  in- 
quired of. 

It  is  to  be  hoped,  for  her  sake,  that  the  conduct  of  petitioner 
is  not  correctly  set  forth  in  the  supplemental  answer;  but  the 
averments  of  this  pleading  in  that  behalf  are,  by  the  demurrer, 
temporarily  confessed,  and,  for  the  purposes  of  the  present  de- 
cision, must  be  treated  as  true. 

The  question,  therefore,  now  presented  for  determination 
may  be  stated  as  follows:  When  the  wife,  without  cause,  de- 
serts her  husband  and  home,  and  for  years  lives  in  adultery 
with  another  man,  and  afterwards,  upon  learning  that  a 
divorce  has  been  obtained  by  her  deserted  husband,  causes 
a  marriage  ceremony  with  her  paramour  to  be  solemnized, 
and  continuously  lives  and  cohabits  with  him  as  his  wife, 
may  she,  upon  the  subsequent  decease  of  her  abandoned  hus- 
band, take  advantage  of  the  fact  that  the  divorce  decree  is 
void  for  want  of  proper  service  of  process,  and  suecessfully 
assert  against  other  heirs  her  right,  under  the  statute  of 
descents  and  distributions,  to  the  deceased's  estate  as  his 
widow?  An  affirmative  answer  to  this  question  would  be  so 
shocking  to  good  morals,  to  sound  public  policy,  and  to  the 
simplest  principles  of  justice  that  we  shall  decline  to  give  it, 
unless  coerced  into  doing  so  by  cogent  and  firmly  established 
rules  of  law. 

As  a  matter  of  law,  petitioner  must,  under  the  circura- 
Btances,  be  presumed  to  have  known  before  Arthur's  death 
that  the  divorce  decrees  were  invalid;  and  it  is  fair  to  assume 
that  such  in  fact  was  the  case,  as,  besides  the  grounds  upon 
which  the  legal  presumption  rests,  she  so  promptly,  after 
that  event,  asserted  their  invalidity.  Had  she  properly  chal- 
lenged those  decrees  during  the  lifetime  of  Arthur,  she  would 
have  incurred  the  hazard  of  a  restoration  of  conjugal  rela* 
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tionship,  or  of  his  procurement  of  a  binding  divorce.  Either 
of  these  results  was  evidently  objectionable  to  her,  and  both 
were  carefully  avoided.  She  voluntarily  elected  to  postpone 
action  until  such  time  as  she  might  secure  all  the  benefits 
of  the  marriage  contract  without  discharging  any  of  its  bur- 
dens. Abandoning  for  years  the  performance  of  every  mari- 
tal obligation  and  duty,  she  awaited  until  death  had  rendered 
such  performance  impossible,  and  then  boldly  hastened  to 
seize  all  the  pecuniary  advantages  conferred  by  law  upon  the 
faithful  wife  and  bereaved  widow.  Under  these  circum- 
stances, petitioner  cannot  complain  if  we  insist  upon  treat- 
ing the  present  controversy  as  one  relating  solely  to  property 
rights,  unaffected  by  those  legal  considerations  which  give  to 
marriage  and  the  family  their  peculiar  status,  with  accom- 
panying special  privileges  and  protection:  Zoellner  v.  Zoellner^ 
46  Mich.  511. 

But  if  the  divorce  decrees  receive  the  same  treatment  as 
judgments  or  decrees  in  ordinary  controversies  relating  to 
damages  or  property  petitioner's  action  must  failj  for  one 
who  accepts  and  retains  the  fruits  of  a  void  judgment  cannot 
afterwards  repudiate  his  action,  and  take  advantage  of  its  in- 
validity: Denver  etc.  Water  Co.  v.  Middaugh,  12  Col.  434;  13 
Am.  St.  Rep.  234,  and  cases  cited;  Duff  v.  Wynkoop,  74  Pa. 
St.  300. 

The  foregoing  principle  has  numerous  other  salutary  ap- 
plications; as,  for  instance,  that  one,  having  accepted  the  bene- 
fits of  an  unconstitutional  law,  cannot,  as  a  general  rule,  rely 
upon  such  unconstitutionality  as  a  defense,  even  though  the 
invalidity  has  been  adjudicated  in  another  suit:  Daniels  v. 
Tearneyy  102  U.  S.  415,  and  cases.  Also,  that  a  corporation, 
having  exercised  the  privileges  of  its  franchise,  when  sued  for 
its  negligent  or  malicious  tort,  shall  not  successfully  invoke, 
as  a  defense,  the  plea  of  ultra  vires:  National  Bank  v.  GrahaiUy 
100  U.  S.  699.  And  in  many  cases  the  same  inhibition  ap- 
plies after  the  benefits  of  otherwise  binding  corporate  contracts 
have  been  enjoyed:  Ohio  etc.  R.  R.  Co.  v.  McCarthy,  96  U.  S.  258. 

We  discover,  upon  principle,  no  sufficient  reason  why  peti- 
tioner's conduct  in  the  premises  should  not  produce  just  as 
effective  an  estoppel  as  if  she  had  received  the  proceeds  of  a 
void  judgment  for  money.  By  her  subsequent  marriage  with 
Israel  during  Arthur's  lifetime,  she  accepted,  so  far  as  was 
within  her  power,  the  benefits  or  privileges  of  the  divorce  de- 
crees.    The  fact  that  she  did  not  then  know  that  those  decrees 
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were  void  is  a  matter  of  no  more  consequence  than  is  the  igno- 
rance in  this  respect  of  one  who,  knowingly  in  all  other  par- 
ticulars, receives  the  fruits  of  an  ordinary  void  judgment  at 
law.  That  at  the  time  of  her  marriage  with  Israel  she  under- 
stood the  decrees  to  be  valid  is,  if  true,  only  an  additional 
earnest  of  her  acquiescence  in  the  result,  and  sincerity  in  ac- 
cepting and  taking  advantage  of  the  benefits  supposed  to  fol- 
low. Besides,  had  she  believed  them  void,  her  obliquity  would 
be  even  deeper  than  it  is;  because  to  her  other  alleged  offenses 
would  be  added  that  of  intentional  fraud  upon  Israel,  who 
may  have  thought  that  he  was  contracting  a  valid  marriage. 

We  are  not  unmindful  of  the  fact  that  the  analogy  between 
accepting  the  fruits  of  void  judgments  at  law  and  accepting  the 
pecuniary  benefits,  if  any  there  be,  together  with  the  privileges 
of  void  divorce  decrees,  is  not  perfect  in  all  respects.  But  the 
importance  and  justice  of  recognizing  an  estoppel  in  the  latter 
case  may  be  far  more  weighty  than  in  the  former.  The  im- 
mediate parties  are  not  alone  concerned.  The  public  is  always, 
and  other  individuals  are  usually,  profoundly  interested.  Pub- 
lic policy,  as  well  as  private  interest,  requires  that,  so  far  as 
may  be  consistent  with  fundamental  principles  of  law,  one 
who  has  attempted  to  profit  by  a  supposed  divorce,  and  has 
exercised  the  resulting  privilege  of  remarriage,  shall  not,  for 
the  mere  purpose  of  obtaining  property,  be  permitted  to  repu- 
diate his  election,  and  thus  demonstrate  the  invalidity  of  his 
second  marriage,  together  with  the  unconscious  adultery  of 
his  second  wife,  and  the  illegitimacy  of  her  children,  if  any 
she  have  by  him. 

Were  petitioner  attempting,  in  the  light  of  the  present 
record,  to  have  the  divorce  decrees  held  void,  her  attempt 
would  be  futile.  And  the  fact  that  upon  another  and  differ- 
ent record  this  court  was  induced  to  declare  such  nullity  is, 
as  already  suggested,  not  conclusive  of  her  right  to  the  prop- 
erty in  question.  It  clearly  appears  from  the  admitted  aver- 
ments of  the  supplemental  answer  that  petitioner  herself  is 
responsible  for  the  failure  of  defendant  to  sooner  plead  in  bar 
the  facts  which  operate  in  the  nature  of  an  estoppel  by  con- 
duct; and  since,  if  these  matters  had  been  known  in  the  first 
instance,  petitioner  would  not,  for  the  purpose  of  securing 
Arthur's  estate,  have  been  permitted  to  show  the  invalidity  of, 
the  divorce  decrees,  we  unhesitatingly  conclude  that  she 
should  not  now  be  allowed  to  take  advantage  of  such  invalid- 
ity in  order  to  accomplish  the  same  result. 
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The  application  of  a  doctrine  analogous  to  that  of  equitable 
estoppels  to  cases  which,  in  essential  particulars,  strongly  re- 
eemble  the  one  at  bar,  is  by  no  means  a  novelty:  Ellis  v.  White, 
61  Iowa,  644;  Garner  v.  Garner,  38  Ind.  139;  Prater  v.  Prater, 
87  Tenn.  78;  10  Am.  St.  Rep.  623;  Duke  v.  Reed,  64  Tex.  705; 
Odiorne's  Appeal,  54  Pa.  St.  175;  93  Am.  Dec.  683;  Bourne  v. 
Simpson,  9  B.  Mon.  454;  Baily  v.  Baily,  44  Pa.  St.  274;  84 
Am.  Dec.  439;  Richeson  v.  Simmons,  47  Mo.  20;  Yorston  v. 
Yorston,  32  N.  J.  Eq.  495;  Sedlak  v.  Sedlak,  14  Or.  540;  Nich- 
ols V.  Nichols,  25  N.  J.  Eq.  60. 

In  two  or  three  of  the  foregoing  cases  the  principle  of 
estoppel  was  applied  where  wives  had  abandoned  their  hus- 
bands, and  formed  adulterous  relations  with  other  men,  or 
had  simply  renounced  the  marriage  tie  and  forsaken  the  mar- 
ital obligations,  but  where  in  fact  no  divorce  proceedings 
were  instituted.  In  at  least  two  of  the  others  the  learned 
judges  who  prepared  the  opinions  dwell  upon  laches  as  well  as 
acquiescence.  These  decisions  are,  in  the  main,  well  consid- 
ered, and  we  have  no  disposition  to  reject  the  particular  rea- 
sons, so  far  as  applicable,  given  in  support  thereof,  but  we 
prefer  to  rest  our  conclusion  especially  upon  the  specific 
grounds  hereinbefore  considered. 

Petitioner's  demurrer  to  the  supplemental  answer  should 
have  been  overruled.  The  judgment  of  the  court  below  is 
accordingly  reversed,  and  the  cause  remanded  for  further 
proceedings.  

Judgments  of  Courts  ov  General  Jurisdiction  are  presumed  to  be 
right:  Pur;h  v.  McCue,  86  Va.  475;  Wynn  v.  Heninger,  82  Va.  172;  Stahl  v. 
Mitchell,  41  Minn.  325;  except  when,  from  the  face  of  the  records,  it  actually 
appears  that  there  was  a  want  of  jurisdiction:  Great  West  M.  Co.  v.  Wood- 
mas  etc.  Min.  Co.,  14  Col.  90;  Blanton  v.  Carroll,  86  Va.  539;  O'Brien  v.  State, 
125  Ind.  38;  Benefield  v.  Albert,  132  111.  655;  Nye  v.  Swan,  42  Minn.  243;  aa 
where  it  appears  that  the  defendant  was  not  served  with  process,  in  which 
case  a  judgment  rendered  against  him  would  be  absolutely  void:  Finney  v. 
Clark,  86  Va.  354;  People  v.  Pearson,  76  Cal.  400;  Henderson  v.  Banhs,  70  Tex. 
398;  Kimmerle  v.  Houston  etc.  R'y  Co.,  76  Tex.  686.  Void  judgments  are 
mere  nullities:  Clarion  etc.  R.  R.  Co.  v.  Hamilton,  127  Pa.  St.  1;  Bleckeley 
V.  Branyan,  28  S.  C.  445;  Reid  v.  Southworth,  71  Wis.  288.  See  also  Wilson 
y.  Hawthorne,  14  Col.  530;  20  Am.  St.  Rep.  290,  and  note;  Hobby  v.  Bunch, 
83  Ga.  1;  20  Am.  St.  Rep,  301,  and  note. 

Judgment  —  Estoppel.  — One  who  accepts  and  retains  the  fruits  of  a  void 
judgment  is  estopped  from  assailing  it  or  denying  its  validity:  Denver  City 
etc.  Go.  V.  Middaugh,  12  Col.  434;  13  Am.  St.  Rep.  234.  One  who  fails  to 
complain  of  irregularities  in  a  judgment  is  presumed  to  be  satisfied  there- 
with: Knott  V.  Taylor,  99  N.  C.  511;  6  Am.  St.  Rep.  547.  A  person  who  has 
ratified  a  decree  of  divorce  cannot  thereafter  seek  to  vacate  the  same:  Note 
to  Oreene  v.  Greene,  61  Am.  Dec.  465. 
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MoFeTERS    V,    PlERSON. 
[15  Colorado,  201.] 

•*OwRKii,"  Mkanino  or  Term.  —  The  term  "owner,"  when  used  alone, 
imports  an  absolute  owner,  or  one  who  has  complete  dominion  of  the 
property  owned,  aa  the  owner  in  fee  of  real  property;  but  its  meaning 
is  raried,  according  to  the  connection  in  which  it  is  used,  and  it  is  to 
be  understood  according  to  the  subject-matter  to  which  it  relates. 

Mines  and  Mining. — Tebm  "Mining  Claim"  Means  a  parcel  of  min- 
eral land  containing  precions  metals,  and  is  often  used  in  mining  parlance 
aa  synonymous  with  the  term  "location,"  which  means  the  act  of  ap- 
propriating a  mining  claim  upon  the  public  domain,  according  to  estab- 
lished law  or  rules. 

Mines  and  Mining.  —  Mining  Claim  on  Public  Domain  is  Real  Prop- 
ERTT,  and  the  subject  of  complete  ownership  as  a  claim,  and  the  loca- 
tor thereof,  or  his  successor  in  interest,  having  fully  complied  with  the 
terms  prescribed  by  Congress  for  acquiring  title  to  mineral  lands,  is,  so 
long  as  ho  continues  such  compliance,  the  owner  of  the  claim  for  all 
practical  purposes.  He  is  the  owner  before  as  well  as  after  the  issuance 
of  the  patent,  and  is  entitled  to  the  exclusive  possession  as  against  the 
whole  world. 

Mines  and  Mining  —  Tttlb  and  Possession,  how  Pleaded.  — In  a  civil 
action  for  injury  to  a  mining  claim,  an  allegation  by  plaintiff  of  owner- 
ship and  actual  possession  thereof,  describing  the  same  according  to  the 
location  certificate  thereof  duly  recorded,  without  alleging  ownership  in 
fee,  or  that  a  government  patent  has  issued  therefor,  does  not  import 
ownership  in  fee,  nor  compel  proof  of  title  by  patent  from  the  United 
States. 

Mines  and  Mining  —  "Mining  Claim,"  Actual  Possession  not  Neces- 
sary TO  Maintain  Action  fob  Injdrt  to.  — To  maintain  a  civil  action 
for  injury  to  a  mining  claim,  it  is  not  necessary  that  the  claimant  should 
reside  on  the  premises,  that  it  should  be  inclosed  or  cultivated,  nor  that 
he  should  have  a  pedis  possessio  thereof.  Having  made  and  marked  the 
discovery,  filed  his  certificate,  and  performed  and  kept  up  the  work 
necessary  to  perfect  the  claim,  and  having  otherwise  complied  in  good 
faith  with  the  requirements  essential  to  a  valid  and  subsisting  location, 
and  being  in  the  actual  and  lawful  control  of  the  claim  for  the  purpose 
of  working  and  developing  the  same,  he  is  entitled  to  the  exclusive  pos- 
session and  enjoyment  thereof  as  against  the  world,  and  may  maintain 
an  action  against  a  trespasser  for  an  injury  to  the  timber  growing 
thereon,  as  well  as  to  the  mineral  product  of  the  soil  itself. 

Mines  and  Mining  —  Averment  of  Citizenship  not  Necessary  in  Ac- 
tion to  Recover  against  Trespasser  on  Mining  Claim.  —  In  an 
action  to  recover  from  a  trespasser  for  cutting  timber  on  a  mining  claim, 
the  plaintiff  need  not  allege  his  citizenship  in  the  first  instance,  but  may 
rely  upon  an  allegation  of  possession  or  title  as  against  the  wrong-doer 
without  title  or  right  of  possession. 

Trespass  to  recover  for  cutting  and  carrying  away  timber 
standing  on  plaintiffs'  mining  claim.  Judgment  for  plaintiffs, 
aud  defendants  appeaL 
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Story  and  StevenSf  and  T.  J.  Collins,  for  the  plaintiffs  in 
error. 

Stirnan  and  Stewart,  and  Pence  and  Pence,  for  the  defend- 
ants in  error. 

Elliott,  J.  On  the  trial  it  appeared  that  no  patent  from  the 
United  States  had  ever  issued  for  the  mining  lode  claimed  by 
plaintiffs,  and  that  their  title  was  based  upon  their  location 
certificate,  and  other  evidence  tending  to  show  compliance 
with  the  laws  of  the  United  States  relating  to  the  acquisition 
of  mineral  lands. 

Counsel  for  plaintiffs  in  error  contend  that  such  evidence  of 
title,  however  clear,  is  not  sufficient  to  support  the  averments 
of  the  complaint;  that  the  complaint  avers  ownership  in  the 
plaintiffs  without  qualification;  and  that  such  averment  can- 
not be  sustained,  except  by  proof  of  a  fee-simple  title.  The 
argument  is,  that  the  locator  of  an  unpatented  mining-lode 
claim  upon  the  public  domain,  not  being  in  actual  possession, 
and  having  no  interest  in  the  soil  other  than  the  mineral  pro- 
duct, cannot  maintain  an  action  for  cutting  timber  on  such 
claim;  that  before  the  issuance  of  the  patent,  the  title  to  the 
soil  and  the  timber  thereon  is  in  the  United  States;  and  that 
the  United  States  alone  has  the  right  of  action  for  the  cutting 
and  carrying  away  of  such  timber. 

It  is  true,  the  term  "owner,"  when  used  alone,  imports  an 
absolute  owner,  or  one  who  has  complete  dominion  of  the 
property  owned,  as  the  owner  in  fee  of  real  property;  but 
the  meaning  of  a  word  is  often  varied,  according  to  the  con- 
nection in  which  it  is  used,  and  is  to  be  understood  according 
to  the  subject-matter  to  which  it  relates.  The  term  "  mining 
claim,"  meaning  a  parcel  of  mineral  land  containing  precious 
metals,  is  often  used  in  mining  parlance  as  synonymous  with 
the  term  "location,"  which  means  the  act  of  appropriating 
a  mining  claim  upon  the  public  domain,  according  to  law  or 
established  rules:  St.  Louis  Smelting  Co.  v.  Kemp,  104  U.  S. 
648. 

By  the  act  of  Congress  of  May  10,  1872,  all  valuable  min- 
eral deposits  in  the  lands  of  the  United  States,  and  the  lands 
in  which  they  are  found,  are  declared  to  be  open  to  explora- 
tion, occupation,  and  purchase.  The  mode  of  locating  such 
lands  is  also  provided  for  in  general  terms,  and  the  locators 
are  granted  the  exclusive  right  of  possession  and  enjoyment 
of  the  surface  included  within  the  lines  of  their  locations. 
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Moreover,  the  lands  thus  located  are  spoken  of  as  mining 
claims,  and  the  locators  as  the  owners  thereof,  antecedent  to 
the  entry  for  the  government  patent:  U.  S.  Rev.  Stats.,  sees, 
2319  et  seq. 

In  Gwillim  v.  Donnellan,  115  U.  S.  49,  a  suit  brought  to  de- 
termine an  adverse  claim  to  mining  lands,  it  is  held  that  *'  a 
valid  and  subsisting  location  of  mineral  lands,  made  and 
kept  up  in  accordance  with  the  provisions  of  the  statutes  of 
the  United  States,  has  the  effect  of  a  grant  by  the  United 
States  of  the  right  of  present  and  exclusive  possession  of  the 

lands  located The  location  is  the  plaintiff's  title."    See 

also  Forbes  v.  Gracey,  94  U.  S.  767,  and  Belk  v.  Meayher,  104 
U.  S.  283,  where  it  is  declared  that  mining  claims  perfected 
under  the  law  are  property  in  the  fullest  sense  of  the  term, 
and  that  the  title  thereto  passes  by  descent  or  purchase,  the 
same  as  other  real  property. 

Thus  it  appears  that  a  mining  claim  on  the  public  domain 
is  real  property  and  the  subject  of  complete  ownership  as  a 
claim,-  and  that  the  locator  thereof,  or  his  successor  in  inter- 
est, having  fully  complied  with  the  terms  prescribed  by  Con- 
gress for  acquiring  title  to  mineral  lands,  is,  so  long  as  he 
continues  such  compliance,  the  owner  of  the  claim  for  all 
practical  purposes.  He  is  the  owner  before  as  well  as  after 
the  issuance  of  the  government  patent,  and  is  entitled  to  the 
exclusive  possession  and  enjoyment  against  every  one,  includ- 
ing the  United  States  itself. 

From  the  foregoing  it  follows  that  when  plaintiffs  pleaded 
ownership  of  the  mining  claim,  describing  the  same  accord- 
ing to  the  location  certificate  thereof  duly  recorded,  without 
alleging  that  their  ownership  was  in  fee,  or  that  the  govern- 
ment patent  had  issued  therefor,  such  averment,  being  in  or- 
dinary language,  and  appropriate  to  the  subject-matter  of  the 
pleading,  did  not  import  that  they  were  the  owners  in  fee  of 
the  mining  claim,  and  they  were  not  bound  to  prove  their 
title  by  patent  from  the  United  States. 

It  is  further  contended  by  counsel  that  there  was  a  variance 
between  the  pleading  and  the  proof,  or  rather  a  failure  of  proof 
in  respect  to  the  kind  of  possession  alleged.  It  is  conceded 
that  the  evidence  tended  to  establish  plaintiffs'  claim  to  the 
premises  under  the  mining  laws  of  the  United  States  and  of 
this  state,  and  that  they  had  the  qualifications  required  by 
law  to  entitle  them  to  make  a  mining  location;  but  it  is  in- 
listed  that  plaintiffs  were  bound  to  prove  themselves  in  the 
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actual  possession  of  the  premises,  as  alleged  in  their  com- 
plaint. 

To  maintain  an  action  for  injury  to  a  mining  claim,  it  is 
not  necessary  that  the  claimant  should  reside  on  the  premises, 
nor  that  it  should  be  inclosed  or  cultivated,  nor  that  he  should 
have  a,  pedis  possessio  of  the  claim,  according  to  the  common 
acceptation  of  that  term.  Having  made  and  marked  the  dis- 
covery, and  filed  his  certificate,  having  performed  and  kept  up 
the  work  necessary  to  perfect  his  claim,  and  having  otherwise 
complied  in  good  faith  with  the  requirements  essential  to  a 
valid  and  subsisting  location,  and  being  in  the  actual  and 
lawful  control  of  the  claim  for  the  purpose  of  working  or 
developing  the  same,  he  is,  while  continuing  such  relations  to 
the  property,  entitled  to  the  exclusive  possession  and  enjoy- 
ment thereof  against  the  whole  world.  Under  such  circum- 
stances his  possession  must  be  considered  sufficient  to  enable 
him  to  maintain  an  action  against  any  one  trespassing  thereon; 
and  such  action  lies  for  injury  to  the  growing  timber,  as.  well 
as  to  the  mineral  product  of  the  soil  itself.  From  a  very 
early  period  the  legislation  of  this  state  has  expressly  given 
such  right  of  action  to  any  person  who  may  have  a  title  to 
occupy  any  mining  claim  within  any  mining  district  of  the 
state:  See  Col.  Rev.  Stats.  1868,  pp.  532,  533;  also  Gen.  Stats. 
1883,  sees.  2681,  2685. 

In  view  of  these  statutory  enactments,  the  defendants  not 
having  pleaded  title  in  themselves  to  the  locus  in  quo,  tha 
averment  that  the  possession  was  actual,  though  broader  than 
necessary,  cannot  be  justly  allowed  to  work  a  reversal  of  the 
judgment.  The  term  "  actual "  may  be  rejected  as  surplusage, 
and  still  the  complaint  contains  every  averment  essential  to 
the  maintenance  of  plaintiff's'  action.  We  remark,  however, 
that  the  complaint  is  not  to  be  commended  us  a  model  in 
cases  of  this  kind.  It  is  entirely  immaterial  whether  or  not 
plaintiff's  had  the  technical  possession  requisite  to  the  main- 
tenance of  trespass  quare  clausum  fregit  at  common  law;  for 
since  they  were  entitled  to  the  exclusive  possession  and  enjoy- 
ment of  the  mining  claim,  and  had  title  to  occupy  the  same, 
they  could  maintain  a  civil  action  under  the  code  for  any  un- 
lawful injury  thereto  committed  by  a  stranger  without  right  or 
title:  2  Waterman  on  Trespass,  sec.  918;  Bliss  on  Code  Plead- 
ing, sec.  227;  Darst  v.  Rush,  14  Cal.  82;  Coryell  v.  Cain,  16  Cal. 
667;  Armstrong  v.  Lower,  6  Col.  393,  also  581;  Strepey  v. 
Starkf  7  Col.  614;  Kendall  v.  San  Juan  S.  Min.  Co.^  9  Col. 
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357;  North  Noonday  Min.  Co.  v.  Orient  Min.  Co.,  6  Saw. 
299;  English  V.  Johnson,  17Cal.  116;  76  Am.  Dec.  574;  Halleck 
V.  Mixer,  16  Cal.  574.  See  2  Copp's  Land -owner,  114,  Nov., 
1875. 

It  is  further  contended  that  the  complaint  is  defective  for 
want  of  necessary  averments  of  citizenship.  It  is  true,  in  a 
proceeding  to  settle  adverse  claims  to  mineral  lands,  the  plain- 
tifiF  must  allege  and  prove  that  he  is  a  citizen  of  the  United 
States,  or  that  he  has  declared  his  intention  to  become 
such,  in  order  to  obtain  the  patent;  and  under  the  amend- 
ment of  1881,  the  defendant  must  make  like  averment  and 
proof,  in  order  to  succeed  on  his  part.  The  supreme  court  of 
Idaho  seems  to  have  extended  this  doctrine  to  actions  of  tres" 
pass;  though  it  was  in  a  case  where  the  defendants  not  only 
denied  the  title  of  the  plaintiff  to  the  mining  claim,  but  also 
claimed  to  have  located  the  same  themselves:  Bohanon  v. 
Howe,  17  Pac.  Rep.  583,  Idaho,  1888.  But  it  seems  to  us 
there  is  reason  for  distinguishing,  in  the  matter  of  pleadings, 
between  a  proceeding  to  settle  adverse  claims  to  mining  prop* 
erty  and  a  civil  action  for  cutting  and  carrying  away  timber 
from  such  property.  The  former  is  a  statutory  proceeding 
prescribed  by  act  of  Congress,  the  very  purpose  of  which  is  to 
settle  the  title  between  contesting  claimants,  and  thus  lay 
the  foundation  for  the  issuance  of  the  government  patent. 
Hence  the  pleadings  must  specially  conform  to  that  object. 
The  latter,  under  our  procedure,  is  an  ordinary  civil  action  to 
recover  damages  from  a  wrong-doer;  injury  to  the  possession  is 
the  gist  of  the  action,  and  a  money  judgment  is  the  only  relief 
sought.  In  actions  of  the  latter  class  it  has  always  been  al- 
lowable for  the  plaintiff  to  make  general  averment  of  his  title 
or  possession  in  the  first  instance.  Besides,  the  capacity  of 
the  plaintiff  to  sue  in  an  ordinary  civil  action  is  generally 
presumed,  and  the  burden  of  controverting  such  authority,  if 
attempted,  rests  upon  the  defendant.  No  such  attempt  was 
made  in  this  case.  The  plaintiffs  gave  evidence  that  they, 
and  each  of  them,  were  citizens  of  the  United  States,  and  no 
contradictory  evidence  was  offered  on  the  point.  We  see  no 
reason  to  doubt  that  the  evidence  was  sufficient  to  satisfy  the 
jury  that  plaintiffs  were  citizens  of  the  United  States;  that 
they  had  complied  with  the  requirements  essential  to  the  loca- 
tion of  a  valid  mining  claim;  and  that  their  right  thereto  was 
a  subsisting  one  at  the  time  of  the  injuries  complained  of:  1 
Chitty's  Pleading,  195;  2  Waterman  on  Trespass,  sees.  987  et 
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seq.;  Strepey  v.  Stark,  7  Col.  618;  Jackson  v.  Diries,  13  Col.  90; 
Thomas  v.  Chisholm,  13  Col.  105;  Lee  Boon  v.  Tesh,  68  Cal.  50; 
Qwillim  V.  Donnellan,  115  U.  S.  49. 

It  is  suggested  by  counsel  in  argument  that  plaintiffs  below 
did  not  locate  their  raining  claim  in  good  faith  for  the  purpose 
of  working  and  extracting  the  precious  metals  therein  found, 
but  for  the  purpose  of  removing  the  timber  therefrom.  To 
this  suggestion,  all  we  can  say  is,  that  the  matter  is  not  pre- 
sented by  the  record  in  such  manner  as  that  we  can  take 
cognizance  of  it  in  this  proceeding. 

The  instructions  given  by  the  court  to  the  jury  were  in  the 
nature  of  a  general  charge.  Objections  were  not  made,  nor 
exceptions  thereto  reserved,  before  the  trial  court  in  such  a 
manner  as  to  be  available  on  this  review,  according  to  the 
well-settled  practice  of  this  court,  based  upon  the  soundest 
principles  of  justice:  Webber  v.  Emmerson,  3  Col.  248;  Kansas 
Pac.  R'y  Co.  v.  Ward,  4  Col.  30;  Coon  y.  Rigden,  4  Col.  275; 
Keith  V.  Wellsy  14  Col.  321. 

As  counsel  in  their  argument  have  not  pointed  out  any 
errors  occasioned  by  the  refusal  to  give  instructions  prayed 
by  defendant,  we  shall  not  undertake  to  consider  them. 

The  judgment  of  the  district  court  is  afl&rmed. 


Definitions —  " Owner." —  As  to  the  meaning  of  the  word  "owner,"  see 
Imperial  F.  I.  Co.  v.  Dunham,  117  Pa.  St.  460;  2  Am.  St.  Rep.  686;  Heeser 
V.  Miller,  77  Cal.  192;  Turner  v.  Whit^,  73  Cal.  299;  Norwich  etc.  R.  R.  Co.  v. 
Worcester,  147  Mass,  518;  Lee  v.  Smith,  42  Ohio  St.  458;  51  Am.  Rep.  839; 
Schott  V.  Harvey,  105  Pa.  St.  222;  51  Am.  Rep.  201. 

Mines  and  Mining.  —  For  a  thorough  discussion  of  the  right  to  mine,  the 
rights  and  duties  of  miners,  ownership  in  mining  claims,  and  the  manner  of 
acquiring  such  rights,  see  note  to  McCUntock  v.  Bryden,  63  Am.  Dec.  91-110. 
As  to  what  is  embraced  in  the  meaning  of  the  term  "mining  ground,"  see 
McShane  v.  Carter,  80  Cal.  310.  For  definitions  of  the  words  "  lode  "  and 
'*  placer,"  see  Gregory  v.  Persltbaker,  73  Cal.  109. 

Mines  and  Mining  —  Pleading  in  Action  by  Mine-owneb.  —  A  plead- 
ing not  alleging  ownership  in  a  mining  claim  must  at  least  aver  the  facts  that 
are  necessary  to  constitute  such  ownership:  Hall  v.  Arnott,  80  Cal.  349.  The 
plaintiff,  a  mine>owner,  cannot  be  nonsuited,  where  the  evidence  tends  to 
show  that  he  discovered  and  located  the  mine,  and  was  in  actual  possessioa 
at  the  time  of  defendant's  alleged  wrongful  act:  Patchen  v.  Keeley,  19  Nev. 
404. 

Mines  and  Mining  —  Pleading  —  Allegation  of  Citizenship.  —  Citi- 
zenship need  not  be  alleged  by  one  who  owns  or  claims  to  own  a  mining 
claim,  in  actions  to  enforce  his  rights:  Moi-itz  v.  Lavelle,  77  Cal.  10;  11 
Am.  St.  Rep.  229,  and  note.  But  in  determining  adverse  mining  claims, 
citizenship  must  be  averred:  Keeler  v.  Trueman,  15  CoL  143;  Anthony  v. 
Jillson,  83  Cal.  297. 
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First  National    Bank  v,  Devenish. 

[15  Colorado,  229.] 

Banks  and  Banking  —  Payment  of  Check  at  Risk  of  Bank.  —  Banks 
are  required,  and  for  their  own  safety  are  compelled,  to  know  at  all  times 
the  balance  to  the  credit  of  each  individual  customer,  and  they  accept  and 
pay  checks  at  their  own  risk  and  peril.  If,  from  negligence  or  inatten* 
tion  to  their  own  afifairs,  banks  improvidently  pay  when  the  account  of  the 
onstomer  ia  not  in  condition  to  warrant  it,  and  if  by  mistake  a  check  is 
paid  when  the  drawer  has  no  funds  in  bank,  it  must  look  to  the  ens- 
tomer  for  rectification,  and  not  the  party  to  whom  the  check  was  paid. 

Banks  and  Banking  —  Mistake  in  Payment  of  Check. —  A  mistake  by 
one,  which  ia  the  direct  result  of  his  own  carelessness  and  inattention  to 
bis  own  aflFairs,  affords  no  ground  for  relief  at  law  or  in  equity;  and  a 
mistake  as  to  the  state  of  a  customer's  bank  account  affords  no  ground 
of  relief  for  the  payment  of  his  check  as  against  the  payee,  in  the  absence 
of  an  authorized  agreement  on  hia  part  to  return  the  draft  received  in 
payment. 

Banks  and  Banking  —  Payment  of  Check  by  Mistake  —  ALLEOATioir 
AND  Proof  —  Variance.  —  An  allegation  that  a  bank  paid  the  check  of 
a  customer  under  mistake  of  fact  as  to  the  state  of  his  account  is  not 
supported  by  proof  that  it  held  a  check  drawn  in  hia  favor,  and  falsely 
represented  by  him  to  be  good  at  the  time  of  making  such  payment,  as 
against  the  party  who  received  a  draft  from  the  bank  in  payment  of  the 
check. 

Wolcott  and  Vaile,  for  the  appellant. 

W.  S.  Uhren  and  L.  B.  France,  for  the  appellee. 

Reed,  C.  Appellant  is  a  national  bank  doing  business  in 
the  city  of  Denver.  In  the  year  1883,  appellee  was  a  private 
banker  doing  business  at  Tin  Cup,  in  the  county  of  Gunni- 
son. Appellant,  in  the  regular  course  of  business,  received 
checks  amounting  to  $312,  drawn  by  one  C.  F.  Caldwell  upon 
the  bank  of  appellee,  which  were  forwarded  to  its  correspond- 
ent, one  Freeman,  at  Tin  Cup,  for  collection,  and  presented  on 
the  afternoon  of  December  27,  1883,  at  the  bank  of  Devenish 
&  Co.,  and  paid  by  draft  drawn  upon  the  German  National 
Bank  of  Denver,  of  which  the  following  is  a  copy:  — 
"$312.  Cochran  and  Devenish,  Bankers. 

"Tin  Cup,  Col.,  December  27,  1883. 

"  Pay  to  the  order  of  S.  N.  Wood,  cashier,  three  hundred 
and  twelve  dollars.  S.  G.  Devenish  &  Co. 

"  To  German  Nat'l  B'k,  Denver,  Col." 

On  the  afternoon  of  the  next  day  (December  28th),  ap- 
pellee returned  the  checks,  which  had  been  paid  and  canceled 
on  the  day  previous,  to  Freeman,  and  asked  a  return  of  the 
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draft,  claiming  that  the  checks  had  been  paid  through  mis- 
take. The  draft  had  been  forwarded  by  Freeman  to  the 
appellant  at  Denver.  Appellee,  by  telegram,  stopped  the  pay- 
ment of  the  draft.  Appellant  did  not  return  the  draft,  and 
afterwards  instituted  this  suit  to  recover  the  amount,  the  com- 
plaint being  in  the  ordinary  form  of  a  bill  of  exchange. 

The  defendant,  in  answer,  put  in  special  pleas  admitting 
the  presentation  and  payment  of  the  checks. 

"  Believing  that  said  Caldwell  had  on  deposit  with  defend- 
ant funds  to  meet  and  pay  said  checks,  and  in  that  belief  the 
defendant  made  and  delivered  to  said  Freeman,  agent  of.  the 
plaintiff,  the  bill  of  exchange  in  the  complaint  herein  de- 
scribed ;  but  defendant  avers  that  such  bill  of  exchange  was 
80  executed  and  delivered  as  aforesaid,  by  defendant,  under  a 
mistake  of  fact,  and  that  the  said  Caldwell  did  not  then  have, 
at  the  time  of  the  making  and  delivery  of  said  bill  of  ex- 
change, in  the  hands  of  defendant,  funds  to  pay  the  check  for 
which  said  bill  of  exchange  was  given";  that  defendant  dis- 
covered the  mistake  about  one  o'clock  the'  next  day  (Decem- 
ber 28th),  when  the  checks  were  returned  to  Freeman,  and  he 
was  requested  to  return  the  draft;  that  Freeman  promised  to 
return  the  draft,  but  neglected  to  do  so. 

It  is  also  pleaded,  as  a  special  defense,  that  on  the  20th  of 
January,  1884,  Caldwell  deposited  with  appellee  large  sums  of 
money,  much  in  excess  of  the  amount  of  the  draft,  but  that 
appellee,  relying  upon  the  promise  of  Freeman  to  return  the 
draft,  failed  to  protect  himself,  and  paid  out  such  deposits  on 
other  checks  of  Caldwell. 

These  special  defenses  were  fully  replied  to  by  the  plaintiff. 
The  case  was  tried  to  the  court  without  a  jury,  and  judgment 
found  for  the  defendant,  from  which  this  appeal  was  taken. 

The  appellee  relies,  in  argument  in  support  of  the  judgment, 
upon  two  propositions:  1.  That  the  payment  of  the  checks  was 
made  through  such  a  mistake  of  fact  as  legally  entitled  him 
to  recall  it  upon  discovering  the  mistake;  2.  Upon  the  sup- 
posed rescission  of  the  transaction  by  delivery  of  the  paid  and 
canceled  check  to  Freeman,  the  correspondent  of  appellant, 
and  the  demand  for  the  return  of  the  draft,  and  the  supposed 
acceptance  of  the  checks  by  Freeman,  and  their  detention  by 
him. 

Caldwell  was  a  customer  of  appellee,  —  kept  his  account 
with  them.  They  were  supposed  to  be  informed  of  his  finan- 
cial standing,  and  certainly  were  supposed  to  know  the  condi- 
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tion  of  his  account  with  them  at  the  time  of  the  presentation 
of  the  checks  for  payment.  Banks  are  required,  and  for  their 
own  safety  are  compelled,  to  know  at  all  times  the  balance  to 
the  credit  of  each  individual  customer,  and  they  accept  and 
pay  checks  at  their  own  risk  and  peril.  If,  from  negligence 
or  inattention  to  their  own  affairs,  banks  improvidently  pay 
when  the  account  of  the  customer  is  not  in  a  condition  to  war- 
rant it,  and  if  by  mistake  a  check  is  paid  when  the  drawer 
has  no  funds,  the  bank  must  look  to  the  customer  for  recti- 
fication, not  to  the  party  to  whom  the  check  was  paid. 

The  supposed  mistake  relied  upon  in  argument  is  stated  in 
the  pleadings  as  follows:  "That  such  bill  of  exchange  was  so 
executed  and  delivered  as  aforesaid,  by  defendant,  under  a 
mistake  of  fact,  and  that  the  said  Caldwell  did  not  have,  at 
the  time  of  the  making  and  delivery  of  the  said  bill  of  ex- 
change, in  the  hands  of  the  defendant,  funds  to  pay  the  checks 
for  which  said  bill  of  exchange  was  given,  and  that  defendant 
discovered  said  mistake  at,  to  wit,  the  hour  of  one  o'clock  on 
the  afternoon  of  the  twenty-eighth  day  of  December,  1883." 

The  character  of  the  supposed  mistake,  as  stated  in  plead- 
ing and  shown  in  evidence,  was  such  as  to  preclude  appellee 
from  availing  himself  of  it  as  a  defense.  It  being  the  direct 
result  of  carelessness  and  inattention  to  his  own  affairs,  there 
can  be  no  relief  at  law,  and  even  in  equity  courts  will  seldom, 
if  ever,  relieve  a  man  from  the  result  of  a  mistake  attributable 
to  negligence  or  want  of  diligence  in  his  own  affairs:  Kerr  on 
Fraud  and  Mistake,  407;  Beaufort  v.  Neeld,  12  Clark  &  F.  248; 
Leuty  V.  Hillas,  2  De  Gex  &  J.  110;  Western  R.  R.  Corp.  v.  Bah' 
cock,  6  Met.  346;  Ferson  v.  Sanger^  1  Wood.  &  M.  138;  Wood 
V.  Patterson,  4  Md.  Ch.  335. 

An  examination  of  the  evidence  shows  that  it  utterly  failed 
to  support  the  allegation  in  the  answer  in  regard  to  a  mis- 
take. 

S.  G.  Devenish,  in  substance,  testified  that  at  the  time  of 
the  presentation  of  the  Caldwell  checks,  on  December  27th, 
for  which  a  draft  was  drawn,  Caldwell  was  a  customer  of  his 
bank;  that  he  had  no  money  to  his  credit  in  the  bank;  that 
prior  to  that  date,  on  December  19th,  Caldwell  had  left  with 
the  bank  for  collection  a  check  on  the  First  National  Bank  of 
Leadville  for  $150,  which  he  represented  would  be  paid;  that 
relying  upon  such  assurances  as  to  the  check  for  $150,  he  ac- 
cepted the  checks  of  Caldwell  on  the  27th  for  $312,  and  drew 
the  draft  in  controversy;  that  at  one  o'clock,  p.  m.,  of  the  28th, 
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he  found  that  the  representations  of  Caldwell  in  regard  to  the 
Leadville  check  of  $150  were  false,  and  the  check  unpaid; 
that  he  then  caused  the  checks  of  Caldwell  to  be  returned  to 
Freeman,  and  requested  a  return  of  the  draft.  It  is  apparent 
at  once  that  the  supposed  mistake  attempted  to  be  proved 
was  not  the  one  alleged  in  the  pleading.  It  is  perhaps  need- 
less to  say  that  the  supposed  mistake  established  by  the  evi- 
dence is  not  such  a  one  as  to  be  cognizable  at  law  as  a  ground 
for  the  rescission  of  an  executed  transaction  between  the 
parties  to  this  suit.  It  was  not  a  mutual  mistake  to  which 
appellant  was  a  party,  or  of  which  he  was  supposed  to  have 
any  information.  It  seems,  at  most,  when  explained,  a  case 
of  misplaced  confidence  of  appellee  in  the  statements  of  a 
customer  on  the  strength  of  which  money  was  advanced  to 
the  customer  and  paid  to  appellant.  Such  mistakes  are  not 
such  as  are  defined  as  mistakes  in  the  books  and  remedied  in 
courts. 

We  do  not  see  how  the  last  special  defense,  viz.,  that  Cald- 
well afterwards  deposited  large  sums  of  money  which  appel- 
lee, relying  upon  the  promise  of  Freeman  to  return  the  draft, 
paid  out  on  other  checks,  can  aid  him.  Mr.  Devenish  testified 
that  on  the  second  or  third  day  of  January,  1884,  about  mid- 
day, he  informed  Freeman  of  his  surprise  at  having  received 
a  notice  of  protest  of  the  draft  in  question.  Consequently,  he 
knew  at  that  time  that  the  draft  was  being  retained  by  the 
appellant,  and  he  held  for  its  payment  on  refusal  of  the  Ger- 
man National  Bank  to  accept  it;  and  on  the  20th  of  January 
he  knew  it  had  not  been  returned,  nor  he  relieved  from 
his  responsibility  on  his  outstanding  draft.  Why  did  he  not 
protect  himself  when  he  had  an  opportunity  and  full  knowl- 
edge of  the  facts?  If  appellee  considered  the  transaction  re- 
scinded, and  the  checks  of  Caldwell  unpaid  by  the  draft,  good 
faith  required  that  he  should  have  paid  them  from  the  de- 
posited funds,  knowing  them  to  be  outstanding  and  unpaid. 
His  failure  to  protect  himself  when  opportunity  offered  cannot 
well  prevail  as  a  defense  in  the  action. 

The  defense  made  is  not  tenable  on  the  ground  of  mistake, 
and  if  allowed  to  prevail  could  only  succeed  upon  full  proof 
of  the  agency  of  Freeman,  and  his  authority  to  bind  appellant 
by  an  agreement  to  rescind,  and  proof  that  he  did  make  the 
contract  and  promised  to  return  the  draft.  The  testimony 
fails  to  establish  any  such  agency.  It  shows  him  to  have 
been  a  merchant  to  whom  appellant  sent  checks  on  the  bank 
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of  appellee  for  collection,  which  he  collected,  and  remitted 
the  proceeds,  generally  in  drafts  drawn  upon  its  correspond- 
ent, the  German  National  Bank.  Appellee  did  not  attempt 
to  prove  anything  further  in  regard  to  the  scope  of  Freeman's 
agency.  Freeman  testified  that  that  was  the  only  agency  or 
connection  he  had  with  appellant. 

The  testimony  also  fails  to  establish  any  agreement  of  Free- 
man to  rescind  and  return  the  draft.  The  interview  with 
Freeman  was  not  by  Devenish,  as  he  was  indisposed,  but  be- 
tween Mr.  Uhren,  representing  Devenish,  with  Mr.  Freeman. 

Mr.  Uhren  testified  as  follows:  "I  took  the  checks,  with 
that  mark  on  the  upper  left-hand  corner  in  pencil,  and  the 
signature  had  been  canceled;  that  is,  by  drawing  a  line  across 
it  with  a  pen.  Took  them  over  to  Mr.  Freeman  and  explained 
the  circumstances  to  him,  very  shortly,  as  I  was  very  busy. 
He  took  the  checks.  He  said  he  could  not  give  me  the  draft, 
because  it  was  in  the  post-office,  but  that  the  matter  would  be 
all  right.  I  left  the  store  and  went  home,  and  heard  no  more 
about  it  until  it  was  protested;  and  afterwards  the  suit  was 
brought." 

**  The  Court  —  Did  he  say  to  you  that  he  would  make  the 
matter  all  right?  A.  I  understood  the  draft  would  be  re- 
turned. He  could  not  give  it  to  me  at  that  time,  because  it 
was  in  the  post-office.  I  do  not  think  he  said  in  express 
words,  *  I  will  have  the  draft  returned.'  I  cannot  say  exactly 
what  his  language  was  at  this  time." 

The  testimony  of  Mr.  Freeman  was  as  follows:  "  I  am  under 
the  impression  that  it  was  a  couple  of  days  after  the  defend- 
ant Devenish  paid  the  Caldwell  checks  that  Mr.  Uhren  brought 
the  said  checks  back  and  left  them  with  me.  I  know  it  was 
one  day,  and  I  think  it  was  two.  I  did  not,  at  the  time  Mr. 
Uhren  returned  the  Caldwell  checks  to  me,  or  at  any  time 
afterwards,  agree  to  return  the  draft  in  controversy  to  the 
defendant.  I  believe  I  said  I  would  write  down  about  it,  which 
I  afterwards  did.  I  did  not  ever  accept,  for  the  plaintiflf  in 
this  action,  the  said  Caldwell  checks  from  the  defendant 
Devenish,  or  from  Mr.  Uhren  as  his  agent.  I  told  Mr. 
Uhren  at  the  time  he  left  the  checks  with  me  that  I  had 
sent  the  draft  oflf.  I  did  not,  on  the  2(1  or  8d  of  January, 
1884,  at  the  defendant's  bank  in  Tin  Cup  tell  him  that  I 
was  surprised  that  his  draft  had  been  protested,  and  that  it 
would  be  all  right  as  soon  as  the  plaintiff  received  the  letter, 
for  at  that  time  I  had  not  written  the  plaintiff  about  the  mat- 
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ter.  It  was  about  a  week  afterwards  that  I  wrote.  ....  I  did 
not,  as  agent  of  the  plaintiff,  accept  the  Caldwell  checks  given 
for  the  draft  in  controversy.  I  had  no  authority  from  plain- 
tiff to  accept  from  defendant  the  said  Caldwell  checks  for  said 
plaintiflF." 

For  the  reasons  above  given,  we  advise  that  the  judgment 
be  reversed  and  the  cause  remanded. 

Richmond,  C,  and  Bissell,  C,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  of  the  court  below  is  reversed. 

Bakes  and  BANKma — Payment  of  Check  by  Mistake.  —  A  bank  is 
bound  to  know  the  condition  of  its  depositor's  account;  and  if  it  pays  money 
out  under  a  mistake  in  this  respect,  it  must  abide  the  consequences:  Manu- 
/"acturera'  NaL  Bank  v.  Swift,  70  Md.  515;  14  Am.  St.  Rep.  381,  and  note. 


Beckett  v.  Cuenin. 

[16  Colorado,  281.] 

Jurisdiction  —  Service  by  Pdblication. — Jurisdiction  over  defendant  ia 
acquired  in  cases  of  service  of  summons  by  publication  only  when  the 
statutory  requirements  are  successively  and  accurately  taken. 

Jurisdiction  —  Order  for  Service  by  Pctblication.  —  An  order  for  publi- 
cation of  summons  must  be  based  upon  an  affidavit  by  plaintiff  showing 
affirmatively  an  existing  cause  of  action  against  defendant;  otherwise  the 
court  acquires  no  jurisdiction  over  defendant. 

JuDoMENTS  —  Complaint  Necessary  to  Support.  —  A  judgment  of  a  court 
of  record,  not  based  upon  a  complaint  or  written  statement  of  the  cause 
of  action,  is  void. 

This  action  was  commenced  by  filing  in  court  an  under- 
taking and  affidavit  for  attachment.  A  writ  of  attachment 
and  a  summons  issued,  the  latter  reciting  that  plaintiff  de- 
manded judgment  for  one  thousand  dollars,  and  interest,  and 
for  attorneys'  fees,  and  for  costs  of  suit.  Afterwards,  plaintiflF 
filed  an  affidavit,  as  follows:  — 

"  Dexter  T.  Sapp,  being  duly  sworn,  says  that  he  is  the  at- 
torney for  the  plaintiflF  in  the  above-entitled  cause;  that  this 
action  is  brought  to  recover  of  defendants  the  sum  of  $1,120.97 
upon  two  promissory  notes  of  $500  each,  dated  August  14, 
1884,  with  interest  thereon  at  the  rate  of  ten  per  cent  per  an- 
num from  said  date,  and  also  ten  per  cent  attorneys'  fees,  as 
provided  in  said  notes;  that  said  William  D.  Beckett  and  John 
M.  Beckett  compose  the  copartnership  of  said  Beckett  Broth- 
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ers;  that  upon  the  seventeenth  day  of  July,  1886,  a  writ  ol 
attachment  was  issued  in  this  cause,  and  placed  iu  the  hands 
of  the  sheriff  of  said  Gunnison  County  for  service;  that  on 
said  day  a  writ  of  summons  was  issued  in  this  cause  in  due 
form,  subscribed  'Brown  and  Sapp,  attorneys  for  plaintiff,' 
which  summons  was  placed  in  the  hands  of  the  sheriff  of 
Gunnison  County  for  service  upon  said  defendants;  that  the 
defendants  William  D.  Beckett  and  John  M.  Beckett  now  re- 
side at  Hastings,  in  the  county  of  Cla}"-,  state  of  Nebraska,  as 
deponent  is  informed  by  Louis  Boisot,  of  Gunnison,  Colorado, 
said  Boisot  having  been  the  attorney  of  said  Becketts,  and  as 
deponent  also  believes,  from  having  received  letters  from  said 
defendants  which  were  mailed  at  said  Hastings;  that  at  no 
time  since  the  issuing  of  summons  in  this  case  has  either  of 
said  defendants  been  within  the  state  of  Colorado;  that  the 
sheriff  of  Gunnison  County  has  returned  to  this  court  the 
summons  issued  herein,  and  placed  in  his  hands  for  service 
as  aforesaid,  with  his  indorsement  thereon  to  the  effect  that 
he  cannot  find  the  said  defendants  in  his  county;  that  per- 
sonal s'ervice  of  said  summons  can  be  had  upon  said  defend- 
ants at  said  Hastings,  in  the  state  of  Nebraska,  but  cannot  be 
had  upon  either  of  them  in  the  state  of  Colorado,  as  deponent 
is  informed  as  aforesaid,  and  as  he  believes;  that  the  defend- 
ants are  a  necessary  and  proper  party  to  the  action,  for  the 
reasons,  —  1.  That  there  are  no  other  defendants,  and  no  per- 
son or  persons  liable  for  the  debt  sued  for;  2.  That  by  virtue 
of  the  writ  of  attachment  issued  in  this  cause,  real  property 
owned  by  one  of  the  defendants,  and  situate  in  the  county  of 
Mesa,  in  this  state,  and  debts  owing  to  said  defendants,  have 
been  attached  by  garnishment  in  the  said  county  of  Gunni- 
son, and  without  some  kind  of  service  of  summons  in  this 
cause  it  will  be  impossible  to  have  the  property  and  debts  so 
attached  applied  towards  the  payment  of  the  claim  in  this 
cause  sued  for.  Wherefore  aflfiant  asks  that  an  order  of  court 
may  be  granted  that  the  service  of  said  summons  be  made  by 
the  publication  thereof. 

"  Subscribed  and  sworn  to  before  me  this  twenty-first  day  of 
September,  A.  D.  1886.  Edward  P.  Colborn, 

"  Judge  and  Acting  Clerk." 

Judgment  for  plaintiff,  and  defendant  appeals.  Other  fiactf 
are  stated  in  the  opinion. 

BeUf  Ooudy,  and  Boiaot,  for  the  appellants. 
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BissELL,  C.  The  errors  contained  in  this  record  leave  no 
basis  upon  which  the  judgment  can  be  sustained.  The  ser- 
vice was  made  by  publication,  and  the  order  therefor  was  en- 
tered upon  the  affidavit  which  is  set  forth  in  the  statement. 
It  is  an  established  principle  in  all  courts  that  the  method 
of  acquiring  jurisdiction  by  publication  is  in  derogation  of 
the  common  law,  and  that  the  statutory  requirements  must 
be  successively  and  accurately  taken  in  order  to  confer  upon 
the  court  jurisdiction  over  the  defendant.  This  principle  has 
been  so  often  decided  and  so  universally  declared  that  it  is 
wholly  unnecessary  to  cite  authorities  in  support  of  the  propo- 
sition. The  application  of  this  rule  precludes  any  successful 
defense  of  the  order  of  publication  which  was  entered  by  the 
county  court. 

To  justify  the  making  of  the  order,  the  plaintiff  was  bound, 
under  section  44  of  the  code,  to  file  an  affidavit  by  which  it 
should  appear  that  a  cause  of  action  existed  against  the  de- 
fendants. No  such  showing  was  made  in  this  case,  according 
to  any  reasonable  construction  of  the  section.  The  affidavit 
does  not  state  that  any  cause  of  action  exists  in  favor  of  the 
plaintiff,  or  against  the  defendants,  nor  is  this  fact  otherwise 
made  affirmatively  to  appear  in  it.  It  sets  up  that  the  action 
is  brought  to  recover  the  sum  of  $1,120.97  upon  two  promis- 
sory notes,  which  are  described  as  to  the  date  of  their  execu- 
tion, but  it  does  not  state  either  that  the  defendants  were  the 
makers  of  those  two  notes,  or  the  guarantors  thereof  against 
whom  a  right  of  action  existed  in  favor  of  the  plaintiff,  or 
that  they  were  the  payees  and  subsequent  indorsers,  or  in- 
dorsers  thereof  and  not  payees,  or  that  the  plaintiffs  were  the 
owners  and  holders  of  the  notes.  The  affidavit  states  no 
cause  of  action  whatsoever  against  these  two  defendants,  or 
either  of  them,  upon  the  two  notes  as  described.  Under 
these  circumstances,  it  is  wholly  impossible  to  uphold  the 
jurisdiction  of  the  court  in  the  premises:  Ricketson  v.  Richard" 
son,  26  Cal.  149;  Yolo  Co.  v.  Knight,  70  Cal.  432;  Sloeum  v. 
Slocum,  17  Wis.  150, 155;  Towsley  v.  McDonald,  32  Barb.  604; 
Shields  v.  Miller,  9  Kan.  390;  Atkins  v.  Atkins,  9  Neb.  191- 
194. 

It  is  exceedingly  doubtful  whether  there  is  any  such  show- 
ing of  non-residence  as  would  entitle  the  plaintiff  to  proceed 
to  obtain  service  by  publication;  but  the  insufficiency  of  the 
affidavit  renders  it  unnecessary  to  put  the  decision  upon  this 

ground. 
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The  failure  to  file  a  complaint  prior  to  the  rendition  of 
judgment,  or  at  all,  is  a  fatal  irregularity.  According  to  the 
practice  as  it  existed  at  that  time,  it  was  necessary  that  the 
complaint  should  be  filed  before  the  entry  of  judgment:  Sess. 
Laws  1885,  p.  132,  sec.  9  of  "An  act  to  amend,"  etc. 

Whether  the  failure  to  file  the  complaint  prior  to  the  entry 
of  judgment  would  of  itself  have  been  fatal  to  the  validity  of 
the  judgment,  or  whether  upon  application  for  the  purpose 
prior  to  the  appeal  the  court  could  have  made  an  order  per- 
mitting it  to  be  done,  it  is  not  necessary  to  consider.  No  such 
application  was  made,  nor  was  any  complaint  ever  filed.  On 
general  principles,  regardless  of  this  statute,  it  must  be  held 
that  a  complaint,  or  some  written  statement  of  the  cause  of 
action,  is  absolutely  indispensable  to  the  maintenance  of  a 
judgment  recovered  in  a  court  of  record.  As  it  was  well  put 
in  Young  v.  Rosenhaum,  39  Cal.  654:  "It  would  seem  impos- 
sible to  maintain  in  any  forum  a  judgment  unless  it  was  based 
upon  a  complaint  or  a  statement  of  the  cause  of  action  of  the 
party  in  whose  favor  it  was  rendered." 

These  errors  render  it  impossible  to  maintain  the  judgment. 
Since  the  cause  must  be  reversed,  it  is  needless  to  discuss  the 
question  whether  it  should  be  reversed  because  it  was  entered 
for  more  than  the  sum  which  the  plaintiff  was  entitled  to 
recover  according  to  the  action  as  he  instituted  it,  or  whether 
he  should  be  permitted  to  remit  the  excess,  and  the  judgment 
be  upheld  for  the  balance. 

The  judgment  should  be  reversed,  and  the  cause  remanded 
for  further  proceedings. 

Richmond,  C,  and  Reed,  C,  concurred. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  below  is  reversed. 


Process  —  Poblicatiok.  —  Service  of  summons  by  publication  can  b« 
made  only  in  the  manner  prescribed  by  statute:  Byrnes  v.  Sampson,  74  Tex. 
80;  Casgidyv.  Woodvoard,  77  Iowa,  355;  Northcra/t  v.  Oliver,  74  Tex.  163. 

An  order  for  publication  of  a  summons  must  be  based  upon  an  affidavit 
showing  a  cause  of  action,  and  that  defendant  is  a  non-resident:  Anderson  v. 
doff,  72  Cal.  65;  1  Am.  St.  Rep.  34;  Fi-ybarger  v.  McMillen,  15  Col.  349; 
Calvert  v.  Calvert,  15  Col.  300;  Cliase  v.  Kaynor,  78  Iowa,  449;  Essig  v.  Lower^ 
laO  Ind.  239;  United  States  etc.  Go.  v.  MarUn,  43  Kan.  526;  FeUcert  v.  Wil- 
mm,  38  Minn.  341;  EUing  v.  Oould,  96  Mo.  535;  Britton  v.  Larson,  23  Neb. 
806;  Bryan  v.  UniversUy  Pub.  Co,  112  N.  Y.  382;  Pursel  v.  Deal,  16  Or.  295. 

Judgments  —  Complaint  Necessary  to  Sopport.  —  While  the  com- 
plaint in  an  action  commenced  in  a  court  of  general  jurisdiction  need  not 
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allege  jurisdictional  facts:  Shewalter  v.  Bergman,  123  Ind.  155;  yet  it  must 
Bet  forth  a  cause  of  action  by  alleging  facta  sufficient  to  authorize  the  court 
to  render  a  judgment:  Kimmerle  v.  Houston  etc.  Ry  Co.,  76  Tex.  686;  as  a 
judgment  cannot  be  based  upon  facts  not  pleaded:  Paddock  v.  Lance,  94  Mo. 
283;  Mkkley  v.  Tomlinson,  79  Iowa,  383;  Jones  v.  Davenport,  45  N.  J.  Eq. 
77;  O'Leary  v.  Durant,  70  Tex.  409;  First  Nat.  Bank  v.  Williams,  126  Ind. 
423;  Wagner  v.  Winter,  122  Ind.  57.  It  is  not  necessary,  however,  that  a 
judgment  should  state  upon  which  part  of  a  verdict  upon  special  issues  it 
is  baaed:  Hejlin  v.  Burns,  70  Tex.  347.  In  determining  the  effect  of  a  judg- 
ment, the  antecedent  record  may  be  considered:  McDonald  v.  Frost,  99  Mo. 
44.  There  can  be  no  judgment  rendered  on  the  pleadings  where  a  single 
issue  is  made  by  the  answer:   Widmer  v.  Martin,  87  CaL  88. 


Blythb  v.  Denver  and  Rio  Grande  R'y  Co. 

[15  COLORADO,   333.] 

Oarbiebs  —  Aot  op  God  —  Proximatb  Cause  —  NEOLiaENCE.  —  A  gale  of 
wind  of  such  violence  as  to  make  it  impossible,  for  a  person  to  stand  or 
walk  at  the  time  an  express-car  is  derailed  by  it,  and  thrown  into  such 
position  that  the  express  packages  therein  are  piled  in  one  corner  at  the 
top  of  the  car,  after  which  it  is  so  quickly  consumed  by  fire  set  by  a  stove 
or  lamp  therein  that  the  express-messenger  only  escapes  with  difficulty. 
is  such  act  of  God  and  proximate  cause  of  the  loss  of  an  express  pack- 
age  contained  in  the  car  as  will  excuse  the  railroad  company  from  lia- 
bility for  the  loss,  or  for  negligence  in  failing  to  protect  and  secure  the 
goods  in  the  burning  car. 

Carriers  —  Proximate  and  Resulting  Cause.  —  When  the  immediate 
resulting  cause  of  loss  by  a  carrier  is  fire  caused  by  the  overturning  of 
a  car  by  a  violent  wind,  an  instruction  that  "where  one  is  pursuing  a 
lawful  vocation  in  a  lawful  manner,  and  something  occurs  which  no 
human  skill  or  precaution  could  foresee  or  prevent,  and  as  a  conse- 
quence the  accident  takes  place,  this  is  called  'inevitable  accident,'  or 
the  'act  of  God,'  "  is  not  prejudicial,  although  not  technically  correct. 

Action  against  a  comraon  carrier  for  the  loss  of  an  express 
package.     Judgment  for  defendant,  and  plaintiflFs  appealed. 

Lucius  P.  Marsh,  for  the  plaintiffs  in  error. 

Wolcott  avd  Vaile,  for  tlte  defendant  in  error. 

Reed,  C.  It  is  conceded  that  the  wrecking  of  a  portion  of 
the  train,  such  portion  consisting  of  one  engine  and  four  cars, 
one  being  the  express-car  in  which  the  goods  were  being  car- 
ried, was  by  "  the  act  of  God,"  and  inevitable.  It  is  also 
conceded  in  argument  that  having  a  coal  fire  burning  in  a 
stove,  and  a  lighted  lamp  in  the  compartment,  as  testified  to, 
was  not  negligence  on  the  part  of  the  carrier.  Counsel  for 
plaintiflfs  in  error,  in  reply,  say:  "  In  the  brief  of  defendant 
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in  error,  counsel  have  assumed  for  us  a  claim  which  we  have 
not  made,  and  they  then  proceed  to  demolish  such  assumed 
claim.  They  assume  for  us  that  we  claim  there  was  negli- 
gence in  carrying  in  the  car  a  stove  with  fire  in  it 

There  was  negligence, — we  may  call  it  by  that  name,  —  but 
such  negligence  was  in  not  making  the  requisite  efforts  to 
save  the  goods  after  the  peril  had  been  incurred.  We  make 
no  claim  that  there  was  negligence  in  carrying  a  stove  in  the 
car."  By  these  concessions,  two  important  questions  are 
eliminated,  and  the  issues  are  narrowed,  the  only  questions 
remaining  being:  1.  Was  "the  act  of  God"  the  proximate 
and  direct  cause  of  the  loss  sustained,  so  as  to  exonerate  the 
carrier  from  liability?  or  was  it  the  remote  cause,  and  the 
fire,  against  which  the  carrier  is  supposed  to  be  an  insurer, 
the  proximate  and  direct  cause?  2.  After  the  wrecking  and 
overturning  of  the  train  by  "  the  act  of  God,"  was  the  carrier 
guilty  of  negligence  in  failing  to  protect  and  secure  the  goods 
in  the  burning  car? 

Great  ability  and  research  have  been  expended  in  attempt- 
ing to  arrive  at  and  determine  upon  some  general  definition  of 
the  terms  "proximate"  and  "remote"  causes,  and  establish 
a  rule  and  a  line  of  demarkation  between  the  two.  Such 
efforts  appear  to  have  been  but  partially  successful.  Both 
have  received  various  definitions,  though  differently  worded, 
amounting  to  practically  the  same  thing.  But  in  almost 
every  instance  where  they  have  been  attempted  to  be  ap- 
plied, their  applicability  seems  to  have  been  determined  by 
the  peculiar  circumstances  of  the  case  under  consideration. 
Webster  defines  "proximate  cause,"  "that  which  immedi- 
ately precedes  and  produces  the  effect,  as  distinguished  from 
the  remote,  mediate,  or  predisposing  cause."  Anderson's  Law 
Dictionary:  "The  nearest,  the  immediate,  the  direct  cause; 
the  eflBcient  cause;  the  cause  that  sets  another  or  other  causes 
in  operation,  or  dominant  cause."  But  with  these  definitions 
in  view,  when  two  causes  unite  to  produce  the  loss,  the  ques- 
tion still  remains.  Which  was  the  proximate  cause? 

In  Louisiana  Mut.  Ins.  Co.  v.  Tweed,  7  Wall.  52.  the  late 
lamented  Mr.  Justice  Miller  said:  "We  have  had  cited  to  us 
a  general  review  of  the  doctrine  of  proximate  and  remote 
causes  as  it  has  arisen  and  been  decided  in  the  courts  in  a 
great  variety  of  cases.  It  would  be  an  unprofitable  labor  to 
enter  into  an  examination  of  these  cases.  If  we  could  deduce 
from  them  the  best  possible  expression  of  the  rule,  it  would 
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remain  after  all  to  decide  each  case  largely  upon  the  special 
facts  belonging  to  it,  and  often  upon  the  very  nicest  discrimi- 
nations." 

In  Howard  Fire  Ins.  Co.  v.  Norwich  etc.  Trans.  Co.,  12 
Wall.  199,  in  delivering  the  opinion  of  the  court,  Mr.  Justice 
Strong  said:  "And  certainly  that  cause  which  set  the  other 
in  motion,  and  gave  to  it  its  efficiency  to  do  harm  at  the  time 
of  the  disaster,  must  rank  as  predominant." 

In  Milwaukee  etc.  R'y  Co.  v.  Kellogg,  94  U.  S.  475,  it  is  said: 
*'  The  inquiry  must  therefore  always  be,  whether  there  was 
any  intermediate  cause  disconnected  from  the  primary  fault, 
and  self-operating,  which  produced  the  injury." 

In  JStna  Ins.  Co.  v.  Boon,  95  U.  S.  130,  it  is  said:  "The 
proximate  cause  is  the  efficient  cause;  the  one  that  necessarily 
sets  the  other  causes  in  operation.  The  causes  that  are  merely 
incidental,  or  instruments  of  a  superior  or  controlling  agency, 
are  not  the  proximate  causes  and  the  responsible  ones,  though 
they  may  be  nearer  in  time  to  the  result.  It  is  only  when  the 
causes  are  independent  of  each  other  that  the  nearest  is,  of 
course,  to  be  charged  with  the  disaster." 

Leaving  out  of  consideration,  as  we  must,  by  concession  of 
counsel,  all  question  of  negligence  in  regard  to  the  burning 
fire  in  the  stove,  a  lighted  kerosene  lamp,  and  regarding  each 
of  them  as  securely  protected  against  damage  as  prudence 
would  require,  and  applying  the  rules  above  laid  down,  it 
becomes  apparent  that  the  overturning  and  wrecking  of  the  car 
by  the  violence  of  the  wind  was  the  proximate,  direct,  and 
efficient  cause  of  the  loss,  and  the  fire  following,  if  not  instan- 
taneously, immediately  after,  without  negligence  or  any 
wrongful  act  of  the  carrier  intervening  to  produce  it,  must  be 
regarded  as  resulting  and  incidental. 

It  is  ably  contended  in  argument,  and  many  supposed  au- 
thorities in  support  of  the  position  are  cited,  that  the  negligence 
of  the  carrier  in  failing  to  use  proper  exertion  to  save  the  con- 
tents of  the  car,  after  it  was  overturned,  rendered  the  defendant 
liable  for  the  loss.  If  by  proper  diligence  and  attention  the 
goods  could  have  been  rescued,  a  failure  to  secure  them  would 
have  fixed  the  liability  of  the  carrier.  There  can  be  no  doubt 
of  the  correctness  of  this  conclusion. 

The  questions  what  was  the  proximate  cause  of  the  loss 
and  of  negligence  were  questions  of  fact  to  be  determined  by 
the  jury  from  the  evidence,  under  proper  instructions  from  the 
court.     There  was  not  much  conflict  of  testimony.     In  MiU 
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toauhee  etc.  R'y  Co.  v.  Kellogg,  94  U.  S.  475,  it  is  said:  "In the 
uature  of  things,  there  is  in  every  transaction  a  succession  of 
events,  more  or  less  dependent  upon  those  preceding,  and  it  is 
the  province  of  the  jury  to  look  at  this  succession  of  events  or 
facts,  and  ascertain  whether  they  are  naturally  and  probably 
connected  with  each  other  by  a  continuous  sequence,  or  are 
dissevered  by  new  and  independent  agencies;  and  this  must 
be  determined  in  view  of  the  circumstances  existing  at  the 
time." 

The  jury  found  as  a  fact  that  the  "  act  of  God  "  was  the  prox- 
imate cause,  and  also  found  as  a  fact  that  there  was  no  negli- 
gence. Viewed  in  the  light  of  all  the  evidence,  and  of  attendant 
circumstances,  the  finding  of  the  jury  was  fully  warranted. 
The  force  of  the  gale  was  such  as  to  blow  the  cars  from  the 
track  over  the  embankment.  It  was  shown  to  be  almost  im- 
possible for  men  to  stand  or  walk,  and  they  were  compelled  to 
prostrate  themselves  under  the  lee  of  the  track  or  bank  to  es- 
cape its  fury.  The  air  was  so  full  of  dust  and  flying  material 
that  scarcely  anything  could  be  seen.  The  car  contained  in- 
flammable material,  and  the  fire  succeeded  the  overturning 
almost  instantaneously.  The  messenger  escaped  with  great 
difficulty,  and  not  without  injury  from  the  flames.  The  posi- 
tion of  the  car  was  such  that  all  movable  goods  must  have 
been  hurled  into  the  corner  of  the  top  of  the  car.  From  the 
force  of  the  wind  and  combustible  material  of  the  car,  it  is  ob- 
vious that  the  destruction  of  the  car  and  contents  was  inevita- 
ble in  a  very  brief  space  of  time,  and  that  any  attempt  to  rescue 
the  goods  would  have  been  unavailing. 

Considerable  criticism  is  directed  to  the  instructions  of  the 
court.  Some  of  those  criticised,  and  upon  which  errors  are 
assigned,  are  in  regard  to  negligence  in  the  use  of  the  stove 
and  lamp.  As  counsel  concedes  in  his  final  argument  that 
there  was  no  negligence  in  that  respect,  a  review  of  them  be- 
comes unnecessary.  Considerable  attention  is  given  to  the 
eighth  instruction,  in  which  the  learned  judge  charged: 
"Where  one  is  pursuing  a  lawful  avocation,  in  a  lawful  man- 
ner, and  something  occurs  which  no  human  skill  or  precaution 
could  foresee  or  prevent,  and  as  a  consequence  the  accident 
takes  place,  this  is  called  'inevitable  accident'  or  the  'act  of 
God.' "  The  objection  urged  is  more  technical  than  substan- 
tial. While  it  is,  possibly,  not  technically  correct,  and  while 
there  is  a  legal  distinction  between  "inevitable  accident"  and 
the  "act  of  God,"  we  can  see  nothing  in  it  to  the  prejudice  of  the 
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plaintiff,  or  that  could  have  misled  the  jury.  The  immediate 
resulting  cause  producing  the  loss  was  the  fire,  which  might 
properly  be  termed  an  "inevitable  accident"  growing  out  of 
the  former  disaster;  while  the  direct  cause  of  the  agency  that 
worked  the  destruction  was  the  "  act  of  God,"  putting  the  re- 
sulting agent  at  work.  We  think  the  charge,  taken  as  a  whole, 
was  a  fair  and  impartial  statement  of  the  law,  and  should  bo 
sustained.     We  advise  that  the  judgment  be  affirmed. 

Richmond,  C,  and  Bissell,  C,  concurred. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  of  the  court  below  is  affirmed. 

Carrikbs  of  Goods  —  Liability  job  Loss  —  Act  of  God. — As  to  what 
is  an  act  of  God,  such  as  will  excuse  a  carrier  from  liability  for  loss  to  goods 
in  course  of  carriage,  see  Norria  v.  Savannah  etc.  R'y  Co.,  23  Fla.  182;  11  Am. 
St.  Rep.  355,  and  particularly  note  362-366;  Oulfetc.  B'y  Co.  v.  Levi,  76  Tex. 
337;  18  Am.  St.  Rep.  45;  Haas  v.  Kansas  City  etc.  R.  R.  Co.,  81  Ga.  792; 
Slater  v.  South  Carolina  R'y  Co.,  29  S.  G.  96. 


Lahay  V,  City  National  Bank. 

[16  Colorado,  339.] 

Falss  Repkesentations  —  Recovery  of  Money  Paid  in  Oonsequbwcb 
OF.  —  Where  a  bauk  innocently  and  ignorantly  pays  money  to  the  holder 
of  an  instrument,  relying  upon  the  false  representation  of  a  third  per- 
son that  he  knows  the  holder  to  be  the  true  payee,  it  may  recover  from 
■uch  person  the  amount  which  it  is  afterwards  compelled  to  pay  to  the 
true  payee  in  consequence  of  its  reliance  upon  such  representations. 
The  statute  of  frauds  is  not  a  defense  in  such  case. 

Fraud  —  Proof  of  Intent.  —  The  intention  of  one  party  to  deceive  and 
defraud  another  is  sufficiently  made  out  by  showing  that  a  false  affirma- 
tion has  in  fact  been  made  by  the  party  concerning  a  matter  about 
which  he  has  no  actual  knowledge,  under  circumstances  showing  that 
the  matter  spoken  about  was  better  known  to  the  party  making  the  rep- 
resentations than  to  the  other  party. 

False  Representations  —  Liability  of  Party  Making. — When  one 
positively  assures  another  that  a  certain  statement  is  true,  knowing  it 
to  be  false,  and  professing  at  the  time  to  speak  of  his  own  knowledge, 
and  about  a  matter  not  known  to  the  party  to  whom  the  representations 
are  made,  he  is  not  allowed  to  complain  that  too  much  reliance  has  been 
placed  upon  the  truth  of  his  statement,  and  is  liable  for  all  damages  re- 
sulting therefrom. 

This  action  was  brought  by  the  City  National  Bank  of  Den- 
ver against  Lahay,  to  recover  the  amount,  with  interest  and 
costs  paid  by  such  bank  to  the  wrong  party  upon  the  follow- 
ing instrument:  — 
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"First  National  Bank  of  Chicago. 

'*  Chicago,  7,  3,  1885. 
"City  Nat*l  Bank,  Denver,  Col. 

"Your  account  has  credit  for  six  hundred  dollars,  deposited 
by  J.  Phillipe  for  use  of  John  Phillipe.    Confirmation  of  above 
will  be  given  in  our  advice  of  this  date. 
"  $600.  J.  Chapman,  Teller." 

This  instrument  came  into  the  hands  of  one  P.  D'Armenthal, 
who  applied  to  the  bank  for  payment,  representing  himself  to 
be  John  Phillipe,  and  indorsed  that  name  thereon,  representing 
the  same  to  be  his  name  and  signature.  Both  John  Phillipe 
and  P.  D'Armenthal  and  their  handwriting  were  unknown  at 
the  bank,  which  refused  to  pay  until  John  Phillipe  should  be 
identified.  Lahay,  in  whom  the  bank  reposed  special  trust 
and  confidence,  and  upon  whose  statement  it  relied,  appeared 
and  identified  D'Armenthal  as  the  said  John  Phillipe,  well 
knowing  the  falsity  of  such  identification,  and  of  the  state- 
ment made  by  him  that  he  knew  said  D'Armenthal  to  be  John 
Phillipe,  of  his  own  knowledge.  Thereupon  the  bank,  rely- 
ing upon  such  identification  and  statement,  paid  the  amount 
named  in  the  said  instrument  to  D'Armenthal.  This  amount, 
together  with  interest  and  costs,  was  afterwards  recovered  by 
the  true  John  Phillipe  against  the  bank,  and  the  bank  seeks 
to  recover  this  sum,  together  with  costs,  from  Lahay,  and  in 
the  court  below  obtained  judgment  as  prayed.  Lahay  appeals. 

Rogers  and  Webber ^  and  C.  W.  McCord,  for  the  appellant. 

Benedict  and  Phelps^  for  the  appellee. 

Hayt,  J.  The  allegations  of  the  complaint  are  established 
by  a  large  preponderance  of  the  evidence  introduced  at  the 
trial.  In  addition  to  this,  we  have  the  findings  of  the  trial 
court  in  support  thereof.  The  only  question  to  be  considered 
upon  this  appeal  therefore  is.  Are  the  facts  as  pleaded  suffi- 
cient, under  the  law,  to  give  appellee  a  right  of  recovery  as 
against  appellant? 

The  action  is  founded  upon  the  deceit  practiced  upon  ap- 
pellee by  appellant,  by  means  of  which  appellee  was  induced 
to  pay  the  amount  of  the  certificate  to  D'Armenthal,  who  had 
no  claim  to  the  money,  instead  of  to  John  Phillipe,  who  alone 
was  entitled  to  receive  the  same.  Counsel  contend,  however, 
that  appellant  is  not  liable  on  account  of  his  false  statement, 
because  he  is  not  shown  to  have  had  knowledge  of  its  falsity 
at  the  time  of  making  the  same.     The  question  thus  presented 
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was  before  the  court,  and  carefully  considered  in  an  early 
case:  See  Sellar  v.  Clelland,  2  Col.  532.  It  was  then  held  that 
the  intention  of  one  party  to  deceive  and  defraud  another  was 
BufBciently  made  out  by  showing  that  a  false  affirmation  had 
in  fact  been  made  by  the  party  concerning  a  matter  about 
which  he  had  no  actual  knowledge,  under  circumstances  show- 
ing that  the  matter  spoken  about  was  better  known  to  the 
party  making  the  representations  than  to  the  other  party- 
And  to  the  general  rule  requiring  a  party  relying  upon  false 
representations  to  show,  not  only  that  they  were  false,  but 
that  the  party  making  the  same  knew  such  to  be  the  case, 
some  exceptions  were  pointed  out;  as  when  one,  as  in  this 
case,  positively  assures  another  that  a  certain  statement  is 
true,  professing  at  the  time  to  speak  of  his  own  knowledge, 
and  about  a  matter  not  known  to  the  party  to  whom  the  repre- 
sentations are  made,  he  cannot  be  allowed  to  complain  because 
another  has  placed  too  much  reliance  upon  the  truth  of  what 
he  himself  has  stated.  In  the  language  of  the  learned  judge 
writing  the  opinion  in  the  case  of  Sellar  v.  Clelland,  2  Col.  532: 
**  In  such  a  case,  the  proof  would  seem  to  be  complete  when  it 
was  shown  that  the  defendants  made  the  representations;  that 
they  were  made  to  induce  plaintiffs  to  enter  into  the  contract; 
that  relying  upon  the  same,  they  did  enter  into  the  contract; 
that  the  representations  were  false;  that  the  plaintiffs  sus- 
tained damage;  and  that  such  damage  was  occasioned  by 
reason  of  the  falsity  of  such  representations." 

The  statute  of  frauds  and  perjuries  cannot  be  invoked  in 
this  case  to  shield  appellant.  His  liability  does  not  grow  out 
of  any  special  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another;  nor  is  he  sought  to  be  held  upon  any 
agreement  required  to  be  in  writing.  Appellant  is  shown  to 
have  stated  as  of  his  own  knowledge  that  Paul  D'Armenthal 
was  in  fact  John  Phillipe,  and  that  this  representation  was 
made  for  the  express  purpose  of  inducing  appellee  to  pay  over 
the  money.  It  is  also  shown  that  the  bank,  relying  upon 
such  representation,  did  pay  the  money  to  D'Armenthal,  sup- 
posing him  to  be  the  John  Phillipe  entitled  to  receive  the 
same.  The  representations  were  in  fact  false,  and  damages 
were  sustained  thereby.  Every  element  necessary  to  a  recov- 
ery under  the  decision  in  Sellar  v.  Clelland,  2  Col.  532,  was 
here  made  out.  The  correctness  of  the  decision  in  that  case  is 
not  questioned.  It  is  well  supported  by  authority,  and  must 
control  here. 

The  judgment  will  accordingly  be  affirmed. 
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Fkaudulbnt  Reprksentations  —  LiABiLiTT  OF  Persou  Makino.  — Falsa 
representations  by  third  persons  will  render  him  liable,  if  made  with  intent 
to  defraud:  Bean  v.  Htrrick,  12  Me.  262;  28  Am.  Dec.  176,  and  note. 

Pbauddlknt  Representations  —  Recovery  of  Money.  —  Where  one  is 
indaced  to  pay  money  by  fraudulent  representations,  he  may  recover  the 
money  paid  by  him  of  the  person  making  such  representations:  Moore  r. 
Shielda,  121  Ind.  268. 

Fraud. — Fraudulent  Intent,  how  Proved:  See  BuUitt  r.  Farrar,  42 
Minn.  8;  18  Am.  St.  Rep.  485.  Fraudulent  intent  must  be  proved,  but  it 
may  be  inferred  from  the  fact  that  a  material  false  statement  has  been  made 
with  knowledge  of  its  falsity:  Haven  v.  Neal,  43  Minn.  315.  So  where  a 
party  who  is  in  a  position  to  know  the  truth  makes  a  representation  as  to  a 
material  matter  which  is  untrue,  a  fraudulent  intent  may  be  inferred:  Haven 
v.  Neal,  43  Minn.,  315;  Mayer  v.  Salazar,  84  Cal.  646. 

Fraudulent  Representations  Made  by  One  Knowing  Them  to  bb 
Untrue,  to  one  who  knows  nothing  of  the  matter,  whereby  the  latter  is  in- 
daced to  act  to  his  injury,  the  former  must  answer  for  such  damages  as  are 
caused  by  such  representations:  Note  to  CoUriU  v.  Krum,  18  Am.  St.  Rep. 
555. 


Travelers  Insurance  Company  v.  McCartht. 

[15  Colorado,  85L} 
Accident  Insurance  —  Death  from  Intentional  Act  of  Another.  — . 
Under  a  provision  in  an  accident  insurance  policy  that  the  company  shall 
not  be  liable  for  "  intentional  injuries  inflicted  by  the  insured  or  any 
other  person,"  the  fact  that  the  insured  is  shot  and  killed  by  the  inten- 
tional act  of  another  precludes  recovery  under  the  policy,  and  an  answer 
by  the  company,  stating  that  the  death  of  the  insured  was  caused  by 
intentional  injuries  inflicted  by  another  during  a  personal  altercatioa 
between  them,  states  a  good  defense. 

Markham  and  Dillon^  for  the  appellant. 

/.  L.  Murphy,  and  Browne  and  Putnam,  for  the  appellee. 

Richmond,  C.  This  is  a  suit  upon  what  is  commonly  called 
an  "accident  policy  of  insurance."  There  was  a  judgment 
against  the  company  for  the  sura  of  $1,016.67,  besides  costs. 
The  case  is  here  upon  alleged  errors  of  law  committed  by  the 
court  in  sustaining  a  demurrer  to  defendant's  answer.  The 
policy  sued  upon  by  its  terms  insured  the  life  of  John  F.  Mc- 
Carthy in  the  sum  of  one  thousand  dollars,  to  be  paid  to  his 
wife,  Julia  McCarthy,  if  surviving,  within  ninety  days  after 
Bufl&cient  proof  that  the  insured,  at  any  time  within  the  con- 
tinuing of  the  policy,  shall  have  sustained  bodily  injuries, 
eflfected  through  external,  violent,  or  accidental  means,  within 
the  intent  and  meaning  of  the  contract.  The  policy  of  in- 
surance is  set  out  in  the  complaint  in  haec  verba,  and  contains 
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the  following  clause:  "  This  insurance  does  not  cover  disap- 
pearances; nor  injuries  of  which  there  is  no  visible  mark  upon 
the  body;  nor  accident  nor  death  or  injury  resulting  wholly 
or  partly,  directly  or  indirectly,  from  any  of  the  following 
causes,  or  while  so  engaged  or  aflfected:  Suicide,  sane  or  in- 
sane; intentional  injuries  (inflicted  by  the  insured  or  any 
other  person);  intoxication  or  narcotics;  dueling  or  fighting, 
war  or  riot." 

In  addition  to  the  usual  allegations  in  actions  upon  such 
policies,  the  plaintiff  sets  out  in  the  complaint  that  on  the 
third  day  of  November,  A.  D,  1886,  and  while  said  insurance 
policy  was  in  full  force,  and  while  the  said  insured  was  in  the 
peace  of  the  state,  he  received  a  personal  injury  which  caused 
his  death  within  ninety  days  thereafter,  and  on  the  day  afore- 
said, and  that  said  injury  which  caused  his  death  was  through 
external,  violent,  and  accidental  means,  within  the  meaning 
of  the  said  policy  of  insurance  and  the  conditions  and  agree- 
ments therein  contained,  to  wit,  by  being  shot  by  a  leaden 
bullet  from  a  pistol  loaded  with  powder  and  leaden  bullets  in 
the  hands  of  one  Daniel  Monahan,  and  while  the  said  insured, 
John  F.  McCarthy,  was  standing  on  the  public  highway,  near 
the  town  limits  of  the  said  city  of  Leadville,  in  the  county  of 
Lake,  and  state  of  Colorado. 

To  the  complaint  the  defendant  answers,  and  denies  that 
the  death  of  the  insured  was  occasioned  by  bodily  injuries 
aflfected  through  external,  violent,  and  accidental  means, 
within  the  meaning  of  the  contract  of  insurance;  that  death 
was  caused  by  intentional  injuries  inflicted  by  Daniel  Mona- 
han while  said  Daniel  Monahan  and  the  said  John  F.  Mc- 
Carthy were  engaged  in  a  personal  altercation.  Much  else  is 
set  up  in  the  answer,  but  for  the  purposes  of  this  opinion  it  ia 
unnecessary  for  us  to  quote  further.  The  main  contention 
between  the  parties  to  this  action  is  raised  by  the  demurrer  to 
the  answer,  to  the  effect  that  the  answer  does  not  state  facts 
sufificient  to  constitute  a  defense.  The  contention  of  the  ap- 
pellant is,  that  the  court  erred  in  sustaining  the  demurrer; 
that  the  averment  in  the  answer  that  the  death  of  the  insured 
was  not  accidental,  but  the  result  of  an  intentional  injury  in- 
flicted by  the  said  Daniel  Monahan,  was  a  good  defense,  and 
the  company  were  not  liable.  The  contention  of  the  appellee 
is,  that  the  terms  of  the  policy  do  not  preclude  a  recovery; 
that  the  words  "intentional  injury  inflicted  by  another  per- 
son," mentioned  in  the  policy,  mean  intentional  injuries  in- 
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flicted  by  the  said  insured,  or  injuries  inflicted  intentionally 
by  another  person  through  the  procurement  or  consent  of  the 
insured.  The  exception  in  the  insurance  policy  upon  which 
appellants  rely,  heretofore  recited,  is  as  follows:  "  Intentional 
injuries  inflicted  by  the  insured  or  any  other  person."  If  the 
fact  be  that  this  clause  precludes  a  recovery  when  the  injured 
individual  has  been  killed  or  injured  by  the  intentional  act  of 
another,  or  in  other  words,  if  it  precludes  the  idea  that  death 
or  injury  was  the  result  of  accident,  then  certainly  the  con- 
tention of  appellant  is  correct,  and  plaintifi"  cannot  recover. 
Happily  we  have  very  recent  adjudications  covering  the  con- 
struction of  the  identical  clause  here  under  consideration. 

In  the  case  pf  Travelers  Tns.  Co.  v.  McConkey,  127  U.  S.  661, 
decided  subsequent  to  the  institution  of  this  particular  action, 
Mr.  Justice  Harlan,  in  passing  upon  this  question,  said:  "The 
policy  expressly  provides  that  no  claim  shall  be  made  under 
it,  where  the  death  of  the  insured  was  caused  by  intentional 
injuries  inflicted  by  the  insured  or  any  other  person.  If  he 
was  murdered,  then  his  death  was  caused  by  intentional  in- 
juries inflicted  by  another  person.  Nevertheless,  the  instruc- 
tions to  the  jury  were  so  worded  as  to  convey  the  idea  that  if 
the  insured  was  murdered,  the  plaintiff  was  entitled  to  recover; 
in  other  words,  even  if  death  was  caused  wholly  by  inten- 
tional injuries  inflicted  upon  the  insured  by  another  person, 
the  means  used  were  'accidental'  as  to  him,  and  the  com- 
pany was  liable.  This  was  error.  Upon  the  whole  case,  the 
court  is  of  the  opinion  that  by  the  terms  of  the  contract  the 
burden  of  proof  was  upon  the  plaintiff,  under  the  limitations 
we  have  stated,  to  show  from  all  the  evidence  that  the  death 
of  the  insured  was  caused  by  external  violence  and  accidental 
means;  also,  that  no  valid  claim  can  be  made  under  the 
policy,  if  the  insured,  either  intentionally  or  when  insane,  in- 
flicted upon  himself  the  injuries  which  caused  his  death,  or  if 
his  death  was  caused  by  intentional  injuries  inflicted  upon 
him  by  some  other  person." 

In  the  case  of  Hutchcrafi's  Ex\  v.  Travelers  Ins.  Co.,  87  Ky. 
301,  the  court,  in  construing  a  proviso  like  the  one  under  con- 
sideration in  the  case  before  us,  says:  "The  remaining  clause 
stipulates  for  a  further  exemption  of  appellant's  liability  in  the 
event  that  intentional  injuries  are  inflicted  upon  the  insured 
by  himself  or  any  other  person.  It  is  contended  by  appel- 
lant that  the  meaning  of  this  clause  is,  that  if  the  insured 
intentionally  inflicted  injuries  upon  himself,  or  if  any  other 
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person  intentionally  inflicted  injuries  upon  him  with  his 
consent  or  at  his  instance,  then  the  appellee  should  not 
be  liable.  A  moment's  reflection  will  show  that  the  clause 
will  not  admit  of  this  construction.  Tiie  clause,  when  placed 
in  juxtaposition  with  its  antecedent,  reads  as  follows:  'No 
claim  shall  be  made  under  this  ticket  when  the  death  may 
have  been  caused  by  intentional  injuries  inflicted  bj'  the 
insured  or  by  any  other  person.'  This  sentence,  though 
awkwardly  expressed,  is  complete,  and  fairly  expresses  the 
idea  that  if  the  insured  intentionally  injures  himself  by  the 
infliction  of  bodily  wounds  from  which  he  dies,  he  thereby 
breaks  the  condition  of  the  policy,  or  that  if  he  is  intentionally 
injured  by  any  other  person  by  the  infliction  of  bodily  wounds 
from  which  he  dies,  the  condition  of  the  iiolicy  is  thereby 
broken;  therefore  to  add  the  words  *with  his  consent,'  or  'at 
his  instance,'  would  have  the  eff'ect  of  torturing  the  meaning 
of  the  language  used  beyond  its  legitimate  import." 
.  We  quote  thus  extensively  from  these  opinions  because  they 
clearly  and  concisely  state,  perhaps  in  better  language  than 
we  are  capable  of  doing,  the  exact  conclusion  of  our  minds 
with  reference  to  the  clause  in  the  policy  mentioned  in  the 
complaint  and  answer.  We  cannot  accept  the  conclusion 
reached  by  the  court  below,  or  that  forced  upon  our  attention 
by  the  appellee  in  the  argument.  It  requires  no  extended 
reasoning  to  illustrate  the  purpose  of  the  language  of  the 
policy  referred  to  in  the  answer,  and  relied  upon  as  a  defense. 
There  is  a  vast  diff'erence  between  an  intentional  injury  and 
an  accidental  injury.  Against  accidental  and  violent  injuries 
the  policy  provided,  but  there  it  stopped;  and  the  company 
limited  its  liability  by  distinctly  specifying  that  when  injury 
or  death  resulted  from  intentional  injuries  inflicted  by  another, 
they  were  duly  excepted  from  the  operation  of  the  policy.  It 
is  averred  in  the  answer  that  the  death  of  the  insured  resulted 
from  the  intentional  act  of  the  said  Daniel  Monahan.  This 
we  think  was  quite  sufiicient  to  maintain  the  contention  of  the 
defendant;  that  is,  that  the  answer  was  a  complete  and  abso- 
lute defense  to  the  cause  of  action  stated  in  the  complaint. 
The  demurrer  to  the  answer  should  have  been  overruled.  We 
are  of  the  opinion  that  the  judgment  of  the  court  below 
should  be  reversed,  and  the  caused  remanded  for  further  pro- 
ceedings. 

Reed,  C,  and  Bissell,  C,  concurred. 
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Per  Curiam.    For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  of  the  court  below  is  reversed. 

AooiDBirr  Insuranob  —  CoNnmoNS  aqainst  Intintional  Injuribs  Iir* 

rLiCTKD  BT  OTHKBa A  conditiou  ia  aa  accident  insuraQce  policy  that  no 

claim  shall  be  made  under  a  policy  when  death  or  injury  is  caused  by  inten* 
tional  injuries  inflicted  by  the  assured  or  any  other  person  bars  a  recovery 
where  the  assured  is  waylaid  and  assassinated:  HtUcheraft  v.  Travelers  Ins. 
Co^  87  Ky.  300;  12  Am.  St  Rep.  484,  and  note.  But  tee  UUer  ▼.  TraveUn 
/m.  (7a,  66  Mich.  545;  8  Am.  St  Rep.  913. 


MuLLiN  V.  People. 

[15  Colorado,  437.] 

CoRTBMTT — FoTTifDATiON  FOE. — A  verified  information  may  properly  be 
allowed  to  perform  the  office  of  the  affidavit  made  necessary  by  statute 
as  the  foundation  of  a  proceeding  for  constructive  contempt 

OoNTKMPT  —  Jurisdictional  Facts. — When  an  affidavit  ia  presented  as 
the  basis  for  a  proceeding  for  contempt,  the  court  must,  in  the  first  in- 
stance, examine  the  same,  and  if  the  facts  presented  do  not  show  that  a 
contempt  has  been  committed,  the  court  is  without  jurisdiction  to  pro* 
ceed;  if,  however,  the  facts  are  sufficient,  the  court  may  take  jurisdiction, 
and  its  subsequent  orders  will  not  be  reviewed  for  mere  error. 

Contempt.  —  Pbtition  for  Chance  of  Venus  may  allege  matter  not  per  se 
contemptuous,  without  subjecting  the  petitioner  to  punishment  for  con* 
tempt 

Information  for  contempt.  The  alleged  contempt  of  which 
plaintiflf  in  error  was  found  guilty  consisted  in  making  and 
filing  a  petition  for  a  change  of  venue,  in  which  it  was  stated 
that  "  your  petitioner  fears  that  he  will  not  receive  a  fair  trial 
in  this  court,  on  account  that  the  judge  is  prejudiced  in  favor 
of  the  plaintiflF  herein;  and  for  reason  for  said  fears  he  says 
that  at  a  prior  term  of  this  court,  when  the  above-entitled 
action  and  another  action  pending  in  this  court,  and  before 
the  judge  hereof,  wherein  the  above-named  plaintiff  was 
plaintiff  and  the  above-named  defendant  and  others,  of  which 
your  petitioner  was  one,  were  defendants,  were  about  to  be 
called  for  trial,  the  wife  of  the  judge  of  this  court  was  at  the 
residence  of  your  petitioner,  and  in  excuse  for  her  short  visit 
to  your  petitioner  herein  said,  in  substance,  and  in  presence 
of  your  petitioner  and  his  wife,  that  she  must  go  and  see  the 
judge,  and  arrange  with  him  to  have  Mrs.  Davis  (meaning 
plaintiff  herein)  to  win  her  case;  that  at  said  time,  as  peti- 
tioner was  informed,  the  judge  of  this  court  and  his  wife  were 
boarding  in  the  house  and  the  guests  of  Mr.  and  Mrs.  Davis. 
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Your  petitioner  further  says  that  immediately  thereafter  he 
informed  his  attorneys  of  the  foregoing  facts,  and  requested 
them  to  make  an  application  for  a  change  of  venue,  but  was 
advised  by  them  to  allow  the  judge  to  try  one  of  said  causes, 
and  it  could  then  be  ascertained  whether  the  judge  was  in 
any  manner  prejudiced  in  favor  of  the  plaintiff  herein.  Your 
petitioner  further  says  that  one  of  said  causes  was  tried  by 
this  court,  and  that  Mrs.  Davis  did  win  her  said  cause;  and 
your  petitioner  believes  that  from  the  rulings  of  said  court 
and  the  instructions  of  the  court  to  the  jury  in  said  cause,  this 
court  is  prejudiced  in  favor  of  plaintiff  herein.  Wherefore  he 
prays  that  the  venue  in  this  action  be  changed." 

Thomas  and  Thomas,  and  Alexander  Gullettj  for  the  plaintiff 
in  error. 

H.  M.  Hogg,  district  attorney,  and  Alvin  Marsh,  attorney-gen- 
eral, for  the  people. 

Hayt,  J.  As  the  information  in  this  case  is  verified,"  it 
may  properly  be  allowed  to  perform  the  office  of  the  affidavit 
made  necessary  by  the  statute  as  the  foundation  of  a  proceed- 
ing for  constructive  contempt.  The  record  shows  that  the 
petition  for  a  change  of  venue  was  presented  in  a  respectful 
manner;  that  in  fact  it  was  not  read  to  the  court,  but  was 
handed  to  the  presiding  judge  for  his  perusal;  and  that  there 
was  nothing  in  the  petition  itself  that  was  regarded,  or  that 
could  properly  have  been  regarded,  as  contemptuous.  If, 
therefore,  any  contempt  was  committed,  it  was  constructive 
rather  than  direct.  This  was  determined  in  the  cause  of 
Thomas  v.  People,  14  Col.  254. 

"We  will  therefore  inquire  as  to  whether  or  not  the  facts 
alleged  in  the  verified  information  are  sufficient  to  constitute  a 
constructive  contempt  of  court.  If  the  facts  charged  do  not 
show  affirmatively  that  a  contempt  has  been  committed,  the 
judgment  of  the  district  court  against  the  plaintiff  in  error 
must  be  reversed. 

In  the  case  of  Cooper  v.  People,  13  Col.  337,  it  was  said: 
*'  When  an  affidavit  is  presented  as  the  basis  of  a  proceeding 
for  contempt,  the  court  must,  in  the  first  instance,  examine 
the  same,  and  if  the  facts  presented  do  not  show  that  a  con- 
tempt has  been  committed,  the  court  will  be  without  jurisdic- 
tion to  proceed;  but  if  the  facts  are  sufficient,  the  court  may 
take  jurisdiction,  and  its  subsequent  ordera  will  not  be  re- 
viewed for  mere  error." 
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In  the  case  at  bar,  we  must  assume  that  the  etatement  set 
forth  in  the  verified  petition  for  a  change  of  venue  as  having 
been  made  by  the  wife  of  the  presiding  judge  was  in  fact  so 
made,  for  the  reason  that  in  the  affidavit  or  information  filed 
it  is  not  denied  that  such  language  was  used  by  her.  In  some 
jurisdictions,  when  a  change  of  venue  is  asked  on  account  of 
the  prejudice  of  the  presiding  judge,  it  is  not  necessary  to  set 
forth  in  the  petition  the  fact  or  facts  on  which  the  party  bases 
his  fears  that  he  will  not  receive  a  fair  trial  in  the  court  wherein 
the  cause  is  pending.  But  in  this  state  such  facts  must  be 
stated,  although  with  not  the  same  particularity  as  is  required 
in  cases  in  which  the  application  is  based  upon  the  alleged 
prejudice  of  the  inhabitants  of  the  county:  Hughes  v.  People^ 
5  Col.  436. 

Assuming,  then,  for  the  purposes  of  this  case,  that  the  wife 
of  the  presiding  judge  made  the  statement  attributed  to  her, 
plaintiff  in  error  had  the  undoubted  right  to  embody  such 
statement  in  his  petition  for  a  change  of  venue  without  sub- 
jecting himself  to  being  punished  for  contempt.  The  princi- 
pal ground  relied  upon  to  sustain  the  action  of  the  court 
below  therefore  fails.  Had  it  been  charged  that  the  affidavit 
was  false  in  this  respect,  and  that  such  false  statements  were 
made  willfully  and  maliciously,  as  argued,  a  different  case 
would  have  been  presented. 

It  is  alleged,  however,  that  the  charge  contained  in  the  fol- 
lowing language  is  false:  "  That  at  said  time,  as  petitioner 
was  informed,  the  judge  of  this  court,  and  his  wife,  were  board- 
ing at  the  house,  and  the  guests  of  Mr.  and  Mrs.  Davis."  Issue 
upon  this  statement  seems  to  have  been  taken  upon  the  time 
only,  and  does  not  deny  that  plaintiff  in  error  had  received 
information  as  stated  in  his  affidavit.  The  judgment  cannot, 
therefore,  rest  upon  this  charge. 

The  only  remaining  matter  contained  in  said  information 
necessary  to  be  considered  is  as  follows,  to  wit:  "  That  the 
charge  contained  in  and  written  upon  said  petition  for  a 
change  of  venue  and  herein  set  out,  to  wit,  '  and  your  peti- 
tioner believes  that  from  the  rulings  of  said  court,  and  the  in- 
structions of  the  court  to  the  jury  in  said  cause,  this  court  is 
prejudiced  in  favor  of  the  plaintiff  herein,'  is  and  was  made 
without  any  foundation  in  fact  for  such  belief." 

On  account  of  the  rulings  and  instructions  in  the  cause 
previously  tried,  the  plaintiff  in  error  may  baye  concluded 
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that  the  judge  was  prejudiced  against  hira,  and  yet  the 
rulings  may  have  been  correct,  and  the  instructions  proper. 

As  we  have  seen,  this  language  is  not  per  se  contemptuous^ 
and  there  is  no  charge  made  in  the  information  going  to  show 
that  plaintiflfs  conduct  was  not  consistent  with  his  entire  in- 
nocence of  evil  intent.  We  must  therefore  conclude  that  no 
contempt  is  charged  in  the  information.  It  should  therefore 
have  been  quashed  upon  plaintiff's  motion. 

It  is  probable  that,  if  the  district  court  had  refused  to  grant 
the  petition  for  a  change  of  the  place  of  trial  of  the  case  of 
Davis  V.  Bowman^  its  judgment  would  not  have  been  disturbed 
upon  appeal.  And  yet  we  cannot  say  from  anything  charged 
in  this  information  that  plaintiff  in  error  had  not  the  right  to 
present  his  petition  to  the  district  court,  and  obtain  its  judg- 
ment thereon.  "We  can  readily  see  why  a  judge,  who  had  en- 
joyed a  long  and  honorable  career  upon  the  bench,  might  feel 
that  the  charge  that  he  could  be  influenced  by  the  matters  set 
forth  in  the  affidavit  was  wholly  unwarranted;  and  yet,  in  our 
opinion,  the  facts  stated  in  the  information,  if  true,  will  not 
sustain  the  judgment  for  contempt.  The  judgment  will  there- 
fore be  reversed,  and  the  cause  remanded. 

Contempt,  Relikt  by  Party  Convicted  of  —  Appeal  or  Writ  of 
Error.  — It  may  be  stated  as  a  general  rule  supported  by  the  great  weight 
of  authority  that  an  adjudication  of  contempt  by  a  court  of  competent  juris- 
diction is  final,  and  cannot  be  reviewed  by  appeal  or  writ  of  error,  in  the 
absence  of  a  statute  giving  such  method  of  relief.  This  is  the  rule  as  estab- 
lished at  an  early  date  by  the  supreme  court  of  the  Unit«d  States  in  the  case 
of  Ehe  parte  Kearney,  7  Wheat.  38,  and  subsequently  followed  in  McMicken  v. 
Perin,  20  How.  133,  New  Orleans  v.  Steamship  Company,  20  Wall.  387,  and 
lately  affirmed  in  Hayes  v.  Fischer,  102  U.  S.  121.  The  decisions  of  a  number 
ol  the  state  courts  are  to  the  same  eflfect.  Among  them  are  Tyler  v.  Ifatauars. 
ley,  44  Conn.  393;  26  Am.  Rep.  471;  Statev.  Woodfin,  5  Ired.  199;  42  Am.  Deo. 
161;  Vilas  v.  Burton,21  Vt.  56;  Ex  parte  Summers,  5  Ired.  149;  State  v.  Tkur- 
mond,  37  Tex.  340;  TelUr  v.  People,  7  CoL  451;  Phillips  v.  Welch,  12  Nev. 
158;  Tyler  v.  Connolly,  65  Cal.  28;  Sanchez  v.  Newman,  70  Cal.  210;  Larraliea 
V.  Selhy,  52  Cal.  506;  WyaU  v.  Mayee,  3  Ala.  94;  Easton  v.  State,  39  Ala.  551;  87 
Am.  Dec.  49;  Cossart  v.  State,  14  Ark.  538;  Bunch  v.  State,  14  Ark.  544;  Ker- 
nodle  v.  Cason,  25  Ind.  362;  Hunter  v.  State,  6  Ind.  423;  Lochwood  v.  StaU,  1  Ind. 
161;  Watson  v.  Williama,  36  Miss.  331;  Shattuck  ▼.  State,  51  Miss.  60;  24  Am. 
Rep.  624;  Phillips  v.  Welch,  11  Nev.  187;  State  v.  Oallovoay,  6  Cold.  326;  98 
Am.  Dec.  404;  Ex  parte  Martin,  5  Yerg.  149;  In  re  Cooper,  32  Vt.  253;  State 
V.  Towle,  42  N.  H.  640;  Floyd  v.  StaU,  7  Tex,  215;  Crow  r.  State,  24  Tex.  12; 
Casey  y.  State,  25  Tez.  381;  State  t.  Oiles,  10  Wis.  101;  Dunham  r.  State,  6 
Iowa,  245. 

As  illustrations  of  the  rale  it  may  be  stated  that  an  appeal  will  not  lie  from 
an  order  of  the  probate  court  imprisoning  an  administrator  for  contempt  ia 
▲m.  St.  Rxr..  Vol.  XXIL— 27 
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refusing  to  obey  a  peremptory  mandate  to  file  an  accoant  within  a  certaia 
time:  State  v.  Judge  Parish  Court,  31  La.  Ann.  116. 

Where  a  witness  is  committed  until  he  shall  answer  certain  questions,  and 
he  subsequently  purges  himself  of  the  contempt  to  the  satisfaction  of  the 
court,  but  is  remanded,  an  appeal  will  not  lie:  Jordan  v.  State,  14  Tex.  436. 
So  a  criminal  contempt  is  a  specific,  substantive,  and  distinct  criminal  offense, 
and  judgment  of  conviction,  if  within  the  jurisdiction  of  the  inferior  court,  is 
final  and  conclusive:  Phillips  y.  Welcli,  12  Nev.  158.  And  a  judgment  of  a 
court  of  record  imposing  a  punishment  for  contempt,  declared  by  the  record 
to  have  been  committed  in  open  court,  cannot  be  revised  either  by  appeal  or 
by  certiorari:  Stale  v.  Woodjin,  5  Ired.  199;  42  Am.  Dec.  161;  State  v.  Matt,  4 
Jones,  449.  An  appeal  does  not  lie  from  a  judgment  imposing  a  penalty  for 
contempt  committed  in  the  presence  of  the  court,  or  so  near  as  to  interfere 
with  its  business:  In  re  Daves,  81  N.  C.  72. 

In  some  jurisdictions,  judgments  for  contempt  may  be  reviewed  on  error 
in  the  supreme  court  in  the  same  manner  as  in  other  criminal  cases:  Oandy 
V.  State,  13  Neb.  445;  Coc>per  v.  People,  13  Col.  337,  373;  Beck  v.  State,  72  Ind. 
250;  Ruhl  v.  RM,  24  W.  Va.  279;  Myers  v.  State,  4(i  Ohio  St.  473;  15  Am. 
St.  Rep,  638;  In  re  Beaton,  105  N.  C.  59;  In  re  Chteseman,  49  N.  J.  L.  115; 
60  Am.  Rep.  596. 

Exceptions  may  be  taken  on  the  question  of  jurisdiction,  when  it  is  dis- 
tinctly raised  and  passed  upon  as  matter  of  law:  Androscoggin  etc  R.  R. 
Co.  V.  Androscoggin  R.  R.  Co.,  49  Me.  392;  Snowman  v.  Harford,  57  Me. 
397;  State  v.  Miller,  23  W.  Va.  801.  When  the  question  of  contempt  is  tried 
upon  an  issue  of  law  tendered  by  the  party  moving  in  the  proceeding,  and  de- 
cided  upon  that  issue,  a  writ  of  error  may  be  brought:  Tyler  v.  IIamme?-sley, 
44  Conn.  393;  26  Am.  Rep.  471.  An  order  of  court  adjudging  a  person 
guilty  of  contempt,  and  imposing  a  fine  and  costs  for  violating  an  injunction 
is  a  final  order,  and  therefore  appealable:  Romeyn  v.  Caplis,  17  Mich,  449; 
People  V.  Simonson,  9  Mich,  492,  So  an  order  adjudging  a  defendant  in  an 
action  for  divorce  guilty  of  contempt  for  the  non-payment  of  alimony  is  a 
final  order,  and  appealable:  Haines  v.  Haines,  35  Mich,  138,  But  pending  an 
appeal  in  such  case  the  court  below  may  make  a  further  order  for  the  pay- 
ment  of  alimony  upon  a  refusal  to  pay  such  alimony  as  has  accrued  since  the 
appeal  was  taken:  Ross  v.  Oriffin,  53  Mich,  6. 

In  the  states  in  which  judgments  convicting  and  punishing  parties  for 
contempt  are  reviewable,  decisions  of  the  following  purport  have  been  made: 
Fraud  in  disposing  of  a  ti-ust  fund  cannot  be  punished  by  judgment  for 
contempt  in  not  obeying  an  order  to  pay  it  over  to  a  receiver.  The  con* 
tempt  proceedings  can  only  extend  to  punishment  for  contumaciously  refus- 
ing to  obey  the  order,  and  an  order  in  such  proceeding  directing  the  defendant 
to  be  imprisoned  until  the  payment  of  the  money  is  an  appealable  order: 
Register  v.  State,  8  Minn.  214;  23  Am.  Dec.  499.  Final  orders  punishing  a 
party  in  remedial  proceedings  for  contempt,  such  as  orders  imposing  a  fine 
in  the  nature  of  an  indemnity  to  a  party  suffering  injury  by  reason  of  the 
alleged  contempt,  are  appealable:  In  re  Daves,  81  N,  C,  72;  Brinkley  v. 
Brinkley,  47  N,  Y,  40;  Witter  v.  Lyon,  34  Wis.  564;  McCredie  v.  Senior,  4 
Paige,  378;  Hand/uiusen  v.  United  States  Marine  etc.  Ins.  Co.,  5  Heisk.  702. 
The  rule  is  often  applied  in  cases  of  violations  of  injunctions:  People  v.  Sturte- 
vant,  9  N,  Y.  363;  59  Am.  Dec.  536;  People  v.  Spaulding,  10  Paige,  284;  7  Hill, 
801;  Watrous  v,  Kearney,  79  N.  Y.  496;  People  v.  Dwyer,  90  N.  Y,  402.  So  final 
orders  and  judgments  in  contempt  proceedings  in  criminal  cases  are  some> 
times  appealable:  Whittem  v.  State,  36  Ind.  196;  Ex  parU  Wright,  65  Ind.  504; 
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Bickley  r.  Commontoealth,  2  J.  J.  Marsb.  672;  Turner  ▼.  Commonwealth,  2 
Met.  (Ky.)  619;  Hundhausen  ▼.  Insurance  Co.,  5  Heiak.  702;  Bkc  parte  Bobbins, 
63  N.  0.  309;  In  re  Walker,  82  N.  0.  95;  State  v.  Hunt,  4  Strob.  322.  An 
appeal  will  lie  from  a  judgment  imposing  a  fine  upon  a  person  for  contempt 
in  aiding  to  obstruct  the  execution  of  a  decree:  Wells  v.  Commonwealth,  21 
Gratt.  500;  and  a  proceeding  for  contempt  in  disobeying  an  injunction  is  in 
the  nature  of  a  criminal  proceeding,  and  can  generally  be  reviewed  by  writ 
of  error:  Baltimore  etc.  B.  B.  Co.  v.  Wlueelinq,  13  Gratt.  40.  Where  the  costs 
in  a  case  are  ordered  taxed  against  counsel  as  punishment  for  a  contempt  for 
negligence  occurring  in  another  court  at  a  previous  time,  an  appeal  may  be 
taken:  Ex  parte  Bobbins,  63  N.  C.  309;  and  where,  at  the  instance  of  a  party 
litigant,  judgment  of  imprisonment  is  rendered  against  the  adverse  party  for 
contempt  in  willfully  disobeying  an  order  of  court,  the  latter  is  entitled  to 
an  appeal:  Cromariie  v.  Commissioners,  85  N.  0.  211. 

The  conclusion  is  sometimes  announced  that  an  order  relative  to  the  pun- 
ishment  of  a  party  for  contempt  is  final,  and  not  reviewable  on  appeal  or  by 
writ  of  error,  unless  a  clear  abuse  of  discretion  is  shown:  Howard  v.  Du- 
rand,  36  Ga.  346;  91  Am.  Dec.  767;  Haines  v.  Haines,  35  Mich.  138.  The  ex- 
tent of  punishment  inflicted  is  among  these  matters  of  discretion:  People  v. 
Sturievant,  9  N.  Y.  263;  59  Am.  Dec.  536.  The  general  tendency  of  the 
courts  seems  to  be  to  limit  the  scope  of  investigation  upon  appeal  to  a  re- 
view of  errors  of  law  only,  and  especially  to  a  consideration  of  the  question 
of  jurisdiction,  or  power  of  the  court  below  to  inflict  the  punishment.  Thus 
on  an  appeal  from  an  order  of  court  committing  a  party  for  contempt  for 
violating  an  injunction,  the  only  question  to  be  considered  is,  whether  or  not 
the  court  had  jurisdiction  to  grant  the  injunction.  The  question  of  whether 
or  not  the  decision  of  the  court  in  granting  it  was  right  or  wrong  is  not  open 
to  consideration:  People  v.  Sturtevant,  9  N.  Y.  2o3;  59  Am.  Dec.  536.  The 
question  upon  the  hearing  of  a  contempt  is  of  fact  merely,  to  be  determined 
on  all  the  evidence  by  the  lower  court,  and  the  court  on  appeal  will  not  dis- 
turb such  determination,  except  for  errors  of  law  or  want  of  jurisdiction  ap- 
pearing upon  the  record:  State  v.  McKinnon,  8  Or.  487.  An  order  punishing 
for  contempt  in  violating  an  injunction  can  only  be  reviewed  upon  the  merits, 
or  for  error  on  appeal  from  the  order,  and  it  is  within  the  discretion  of  the 
lower  court  to  open  or  vacate  such  order  on  motion,  and  the  exercise  of  this 
discretion  is  not  subject  to  review  on  appeal:  Watrous  v.  Kearney,  79  N.  Y. 
496. 

On  appeal  from  an  order  punishing  for  contempt,  the  question  of  the  ad- 
visability of  the  court's  action  cannot  be  considered.  The  only  question 
open  to  review  is  that  of  power,  and  whether  or  not  the  act  or  word  pun- 
ished is  in  fact  a  contempt:  In  re  Prior,  18  Kan.  72;  26  Am.  Rep.  747.  On 
appeal  from  an  order  committing  a  party  for  contempt  for  refusing  to  obey 
a  prior  order  requiring  him  to  hand  over  certain  property  to  a  receiver,  error 
in  such  prior  order  cannot  be  considered.  The  only  question  open  to  consid- 
eration is,  whether  or  not  the  court  had  jurisdiction  to  make  such  prior 
order.  It  is  immaterial,  as  far  as  condemnation  is  concerned,  whether  or 
not  such  order  was  made  on  sufficient  proof:  Tolman  v.  Jones,  114  111.  147. 
On  a  review  of  proceedings  to  punish  an  executor  for  contempt  in  neglecting 
to  obey  a  surrogate's  decree  ordering  the  payment  of  money  in  his  hands  aa 
executor,  the  investigation  may  properly  be  limited  to  the  questions  of  ser- 
vice of  the  decree  and  the  neglect  constituting  its  violation:  In  re  Snyder,  103 
N.  Y.  178.  On  appeal,  the  court  has  no  jurisdiction  to  reverse  the  order  of 
thd  lower  court  for  commitment  and  imprisonment  as  a  punishment  for  con- 
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tempt  The  court  will  not  retry  the  qnestion  of  contempt  or  no  contempt, 
and  hu  no  jnrisdiction  for  that  purpose;  but  it  may  revise  and  correct  er- 
roneous and  illegal  sentences  or  judgments  pronounced  in  contempt  proceed- 
ings:  Patton  t.  Hart-ia,  15  B.  Mon.  607;  Bickley  v.  Commonwealih,  2  J.  J. 
Marsh.  672;  Turner  v.  Commonvoealth,  2  Met.  (Ky.)  619;  Dobba  v.  State,  55 
Ga.  272.  As  a  general  rule,  questions  of  fact  will  not  be  considered  on  ap- 
peal in  contempt  proceedings,  nor  the  evidence  reviewed,  unless  set  out  in 
the  record  on  appeal:  Wluttem  v.  State,  36  Ind.  196;  Beck  v.  State,  72  Ind. 
250. 

Some  courts  s^em  to  exercise  the  same  jurisdiction  on  appeal  from  an  order 
in  a  contempt  proceeding  as  that  exercised  on  appeal  in  other  cases:  Haines 
V.  ffainea,  35  Mich.  138;  but  even  where  the  court  will  examine  the  case  de 
now  on  appeal,  the  case  presented  must  be  the  same  as  was  before  the  lower 
court.  A  new  application  filed  originally  in  the  appellate  court  will  not  be 
considered,  as  where  a  paper  is  filed  for  the  first  time  in  the  appellate  court, 
in  which  the  appellant  alleges  that  since  the  appeal  was  taken  he  has  com- 
plied with  the  order  of  the  lower  court:  People  v.  Bergen,  63  N.  Y.  405. 
Where  the  judgment  or  order  appealed  from  in  contempt  proceedings  is  er- 
roneous in  part  and  valid  in  part,  the  court  of  appeal  may  affirm  the  valid 
part,  reverse  the  erroneous  part,  and  render  such  judgment  as  should  have 
been  rendered  by  the  court  below:  Haines  v.  Haines,  35  Mich.  138;  Bads  v. 
Brazelton,  22  Ark.  499;  79  Am.  Dec.  88;  Middlebrook  7.  StaU,  43  Conn.  257; 
21  Am.  Rfep.  650. 

After  the  judgment  of  the  lower  court  imposing  punishment  for  con- 
tempt of  its  order  has  been  affirmed  by  the  appellate  court,  it  becomes  final, 
and  the  inferior  court  has  no  power  to  modify  or  remit  it:  In  re  Oriffin,  98 
N.  C.  225. 

As  to  whether  or  not  an  appeal  in  contempt  proceedings  will  act  as  a  super- 
sedeas, it  was  decided  in  Whiltem  v.  State,  36  Ind.  196,  that  all  such  proceed- 
ings are  criminal  in  their  nature,  and  that  the  right  of  appeal  does  not  deprive 
the  lower  court  of  the  power  to  inflict  immediate  and  summary  punishment 
for  any  contempt.  The  appeal  will  not  stay  or  supersede  the  judgment.  So 
it  was  decided  in  Hunt  v.  State,  4  Strob.  322,  that  where  a  contempt  is 
committed  in  the  presence  of  the  court,  and  the  offender  is  ordered  commit- 
ted to  prison  at  once,  or  a  fine  is  imposed,  with  the  requirement  of  immedi- 
ate payment,  the  sentence  may  be  executed  at  once,  and  aa  appeal  will  not 
supersede  the  judgment.  Still,  if  no  time  is  fixed  for  the  payment  of  the 
fine,  the  appeal,  although  not  operating  as  a  supersedeas,  may  be  considered 
as  suspending  proceedings  until  the  hearing  of  the  appeal  and  its  final  de- 
termination, as  by  consent  of  the  lower  court.  The  later  cases,  however, 
seem  to  assert  the  contrary  doctrine.  Thus  where  a  party  ia  committed  to 
jail  for  contempt,  in  refusing  to  comply  with  an  order  of  court,  the  perfect- 
ing of  an  appeal  from  the  order  disobeyed  will  of  itself  suspend  all  proceed- 
ings under  the  order  of  commitment,  and  there  is  no  necessity  to  appeal 
from  it:  People  r.  Prendergast,  117  111.  688;  and  where  a  stay  of  proceedings 
has  been  granted,  pending  an  appeal  from  an  order  adjudging  an  attorney 
guilty  of  contempt,  and  enjoining  him  from  practicing  in  that  court  until 
purged  of  the  contempt,  he  is  entitled  to  all  former  privileges  in  that  court: 
Bird  T.  GiWeH,  40  Kan.  469. 

RsLiET  BT  Certiorari.  — In  some  states  judgments  and  sentences  for 
eontempt  may  be  reviewed  by  writ  of  certiorari,  while  in  others  the  right  to 
this  means  of  review  ia  denied.  In  the  following  cases  the  writ  has  been  al- 
lowed for  the  purpoce  of  bringing  the  proceedings  of  the  lower  court  bef or* 
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the  appellate  court  for  review:  Harrison  v.  State,  35  Ark.  458;  Dunham  v, 
State,  6  Iowa,  245;  State  v.  Myers,  44  Iowa,  580;  HummeWa  Case,  9  Watts, 
416;  Commonwealth  v.  Newton,  1  Grant  Caa.  453;  State  v.  Judges,  32  La. 
Ann.  1256;  State  r.  Judge,  40  La.  Ann.  434;  Young  v.  Cannon,  2  Utah,  560; 
People  V.  Kelly,  24  N.  Y.  74. 

For  the  purpose  of  review  by  certiorari,  the  proceedings  for  contempt 
must  be  deemed  to  have  been  terminated  by  the  entry  of  the  final  order  con- 
victing the  relator  of  contempt,  and  sentencing  him  to  pay  a  fine  and  be  im- 
prisoned, and  it  is  error  to  quash  the  writ  on  the  ground  that  the  proceedings 
were  not  terminated,  as  no  writ  of  commitment  had  issued:  People  v.  Dona- 
hue, 59  How.  Pr.  417. 

The  proper  method  of  bringing  before  the  supreme  court  for  review  the 
order  of  the  lower  court  punishing  an  attorney  for  contempt  is  by  bringing 
up  the  record  proper  of  such  court  by  a  certiorari  in  the  nature  of  a  writ  of 
review:  Ex  parte  Biggs,  64  N.  C.  202. 

In  some  states,  certiorari  in  cases  of  contempt  is  employed  by  the  appellate 
court  only  to  carry  out  its  superintending  jurisdiction  over  the  action  of  the 
lower  court,  and  the  principal  function  of  the  writ  is  to  bring  up  such  pro- 
ceedings when  in  excess  of  the  jurisdiction  of  the  court  below,  the  writ  only 
reaching  such  proceedings  as  are  absolutely  void  for  want  of  jurisdiction. 
Thus  the  inquiry  on  certioran  must  be  confined  to  the  simple  question 
whether  or  not  the  lower  court  exceeled  its  jurisdiction  in  making  the  order 
complained  of:  Maxwell  v.  Rives,  11  Nev.  213;  Phillips  v.  Welch,  12  Nev.158; 
Young  V.  Cannon,  2  Utah,  560.  Contempt  proceedings  cannot  be  set  aside 
and  annulled  in  a  proceeding  for  certiorari,  unless  the  court  below  has  no 
jurisdiction  to  make  the  order  disobeyed:  State  v.  Monroe,  41  La.  Ann.  314. 
In  such  case,  the  proceedings  of  the  lower  court  will  not  be  interfered  with 
when  such  court  had  jurisdiction,  properly  exercised  its  judicial  power,  and 
the  disobedience  of  its  order  was  punishable  as  a  contempt.  The  supreme 
court  has  no  concern  with  the  question  whether  the  act  charged  was  or  was 
not  committed,  and  will  not  review  the  facts  on  which  the  lower  court  acted 
in  punishing  for  contempt:  State  v.  Judge,  40  La.  Ann.  434.  If  a  probate 
court  has  jurisdiction,  its  judgment  upon  the  issues  in  proceedings  for  con- 
tempt is  final,  and  a  review  under  a  writ  of  certiorari  extends  only  to  the 
question  whether  or  not  such  court  regularly  pursued  its  authority:  Ex  parte 
Smith,  53  Cal.  204.  When,  upon  a  proceeding  against  a  party  for  contempt, 
the  defense  is  a  prior  adjudication  of  the  same  matter,  and  the  court  adjudges 
the  party  guilty,  such  defense  does  not  go  to  the  jurisdiction  of  the  court, 
and  its  ruling  will  not  be  reviewed  on  certiorari:  Muir  v.  Superior  Court,  58 
Cal.  361.  The  jurisdiction  of  a  court  to  adjudge  a  contempt  committed  out 
of  its  presence  does  not  depend  upon  the  form  of  the  affidavit  which  sets  the 
proceeding  in  motion.  When  the  order  to  show  cause  is  served,  the  defend- 
ant can  appear  and  answer  the  allegations  against  him.  The  commitment 
is  not  based  on  the  affidavits,  but  upon  evidence  introduced  on  the  return 
day  of  the  order  to  show  cause,  and  a  finding  that  a  contempt  was  committed 
will  not  be  reviewed  on  certiorari:  Golden  Oate  etc.  Co.  v.  Superior  Court,  63 
Cal.  187. 

On  the  other  hand,  the  writ  of  cet'tiorari  in  cases  of  contempt  is  some- 
times made  to  effect  the  same  purpose  as  a  writ  of  error,  bringing  up  for  re. 
examination  not  only  the  question  of  jurisdiction,  but  also  conferring  power 
npon  the  appellate  court  to  reverse  or  correct  the  judgment  of  the  court  be- 
low for  any  errors  of  law  appearing.  This  is  the  doctrine  announced  in  Ex 
^rte  Biggs,  64  N.  C.  202;  Commonwealth  v.  Newton,  1  Grant  Cas.  453;  Dun- 
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ham  ▼.  State,  6  Iowa,  245.  It  has  been  decided  that  the  nipreme  court  m%j 
reverse  the  judgment  of  the  court  below  in  proceedings  for  contempt,  wher* 
by  writ  of  certiorari  a  clear  abuse  of  discretion  is  shown:  Harrison  v.  State, 
S5  Ark.  458. 

The  refusal  of  a  witness  to  answer  proper  questions  before  a  grand  jury 
is  punishable  as  a  contempt  committed  in  a  proceeding  upon  an  indict- 
ment, and  the  appellate  court  before  which  the  propriety  of  a  commitment 
for  contempt  in  refusing  to  answer  questions  before  a  grand  jury  is  brought 
by  certiorari  is  bound  to  discharge  the  party  convicted,  when  the  act  charged 
as  contumacious  is  necessarily  innocent  and  justifiable,  or  where  it  is  the 
mere  assertion  of  a  constitutional  right:  People  v.  Kelly,  24  N.  Y.  74. 

Relief  by  Habkas  Corpus.  —  A  writ  of  Iiaheaa  corpus  is  a  collateral 
remedy;  and  as  the  judgment  of  a  court  of  competent  jurisdiction  upon  a 
matter  within  its  jurisdiction  cannot  be  collaterally  impeached,  it  naturally 
follows  that  in  contempt  proceedings,  no  question  of  jurisdiction  being  raised 
or  involved,  a  conviction  or  commitment  for  contempt  cannot  be  reviewed  by 
means  of  this  writ.  It  is  consequently  settled  by  an  overwhelming  weight 
of  authority  that  where  a  court  has  jurisdiction  of  the  person  of  the  de- 
fendant, and  of  the  subject-matter  out  of  which  the  alleged  contempt  arises, 
he  is  not  entitled  to  relief  by  means  of  this  writ.  It  cannot  be  employed  to 
bring  up  for  review  any  of  the  facts  of  the  case  or  errors  of  law  committed 
at  the  trial. 

The  rule  in  contempt  proceedings  is,  that  the  functions  of  the  writ  of 
habeas  corpus,  when  the  party  who  has  appealed  to  its  aid  is  in  custody 
under  process,  do  not  extend  beyond  an  inquiry  into  the  jurisdiction  of  the 
court  by  which  the  commitment  for  contempt  was  issued,  and  the  validity  of 
the  process  upon  its  face:  Ex  parte  Cohn,  55  Cal.  193;  Ex  parte  Perkins,  18 
Cal.  60;  Ex  parte  McCullougfi,  35  Cal.  97;  Ex  parte  Kearney,  7  Wheat.  38; 
Ex  parte  Maulshy,  13  Md.  625;  People  v.  Pir/enbrink,  96  111.  68;  Ex  parte 
Adams,  25  Miss.  883;  ShaUuck  v.  State,  51  Miss.  50;  24  Am.  Rep.  624;  Ex 
forte  Sternes,  77  Cal.  156;  11  Am.  St.  Rep.  251;  Bickley  v.  Commonwealth, 
2  J.  J.  Marsh.  575;  Robb  v.  McDonald,  29  Iowa,  330;  4  Am.  Rep.  211;  7m 
re  Perry,  30  Wis.  263;  State  v.  Fagin,  28  La.  Ann.  887;  In  re  Wood,  30  La. 
Ann.  672;  Ex  parte  Sam,  51  Ala.  34;  Burnham  v.  Morrissey,  14  Gray,  226;  74 
Am.  Dec.  676;  Ex  parte  Wimberly,  57  Miss.  437;  Bhc  parte  Ooodin,  67  Mo. 
637;  Ex  parte  Winston,  9  Nev.  71;  Phillipsv.  Welch,  12  Nev.  158;  State  v. 
Towle,  42  N.  H.  540;  People  v.  Jacobs,  66  N.  Y.  8;  In  re  Stokes,  5  S.  C.  71; 
Stale  V.  Galloway,  5  Cold.  326;  98  Am.  Dec.  404;  Jordan  v.  State,  14  Tex. 
436;  Holman  v.  Mayor,  34  Tex.  668;  Vilas  v.  Burton,  27  Vt.  61;  In  re  Wil- 
liamson, 26  Pa.  St.  9;  67  Am.  Dec.  374;  In  re  Cooper,  32  Vt.  253. 

In  Ex  parte  Reed,  100  U.  S.  13,  23,  the  court  said:  "A  writ  of  habeas eor* 
pus  cannot  be  made  to  perform  the  function  of  a  writ  of  error.  To  warrant 
the  discharge  of  the  petitioner,  the  sentence  under  which  he  is  held  must 
be  not  merely  erroneous  and  voidable,  but  absolutely  void.  As  was  stated 
before,  the  court  can  only  examine  two  questions  on  habeas  corpus  in  cases 
of  commitment  for  contempt;  and  these  are,  —  1.  As  to  the  jurisdiction; 
And  2.  As  to  the  form  of  commitment."  In  People  v.  Cassels,  6  Hill,  164- 
167,  the  rule  was  thus  stated:  "  If  there  has  been  error,  the  remedy  is  by 
certiorari  or  writ  of  error.  When  the  return  states  the  imprisonment  to  be 
by  virtue  of  legal  process,  the  officer  may  inquire  whether  in  truth  there  be 
any  process,  and  whether  it  appears  upon  its  face  to  b«  valid;  and  he  may 
also  inquire  whether  any  cause  has  arisen  since  the  execution  for  putting  an 
end  to  the  imprisonment,  as  a  pardon,  reversal  of  judgment,  payment  of  iine^ 
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»nd  the  like.     But  he  cannot  rejudge  the  judgment  of  the  committing  court 
or  magistrate."    In  this  case  it  was  decided  that  as  the  return  to  the  hdbtaa 
corpus  showed  that  the  prisoner  was  detained  under  a  commitment  for  con- 
tempt in  refusing  to  answer  questions  as  a  witness  in  a  criminal  complaint, 
the  officer  before  whom  the  writ  was  returnable  could  not  inquire  as  to  the 
truth  of  the  facts  adjudged  by  the  committing  magistrate,  nor  whether  the 
questions  put  to  the  witness  were  proper,  nor  whether  he  was  privileged  from 
answering.     The  regularity  of  a  commitment  for  contempt  in  refusing  to  pay 
alimony  will  not  be  reviewed  on  an  application  for  a  writ  of  habeas  corpus,  il 
it  was  regular  on  its  face:  In  re  Bissell,  40  Mich.  63.     Upon  an  applicatioa 
for  discharge  upon  the  writ,  by  an  executor  who  is  in  custody  under  an  order 
of  court  adjudging  him  guilty  in  refusing  to  pay  over  money  under  a  decree 
of  distribution,  if  the  court  had  jurisdiction  and  the  proceedings  are  regular 
and  valid  on  their  face,  the  prisoner  is  not  entitled  to  a  discharge:  Ex  parte 
Cohn^  55  Cal.  193.     The  foregoing  cases  seem  to  settle  the  question  that 
where  courts  are  of  co-ordinate  jurisdiction,  the  writ  will  issue  from  one  to 
inquire  into  the  jurisdiction  of  the  other,  although  some  cases  take  the  ground 
that  one  court  should  not  judge  the  jurisdiction  of  another  tribunal  of  co-or- 
dinate jurisdiction  and  dignity:  Shattuck  v.  State,  51  Miss.  50;  24  Am.  Rep. 
624;  In  re  Williamson,  26  Pa.  St.  9;  67  Am.  Dec.  374;  Ex  parte  Kearney,  7 
Wheat.  38;  while  one  case  is  found  to  sustain  the  view  that  a  court  of  in- 
ferior authority  may  issue  the  writ  for  the  purpose  of  considering  the  juris- 
diction of  a  court  of  superior  jurisdiction:  Ex  parte  Jilz,  64  Mo.  205;  27  Am. 
Rep.  218.      This  case,  however,   is  undoubtedly  open  to  severe  criticism. 
When,  however,  the  jurisdiction  of  the  committing  court  is  undoubted,  and 
the  commitment  is  sufficient  and  regular  in  form,  the  prisoner  must  be  re- 
manded and  the  writ  discharged:  People  v.  Sheriff,  29  Barb.  622;  In  re  Percy, 
2  Daly,  530.     Where  items  of  cost  and  expenses  are  included  in  the  fine, 
which  are  improperly  allowed,  this  is  not  an  excess  of  jurisdiction  ao  as  to 
render  the  commitment  void  on  habeas  coi-pus:  People  v.  Jacobs,  66  N.  Y.  8. 
The  affidavits  in  support  of  an  attachment  caunot  be  inquired  into,  as  the  court 
hearing  the  Iiabeas  co)-pus  cannot  inspect  or  revise  the  evidence  upon  which 
the  committing  court  acted,  to  ascertain  if  it  is  sufficient  to  sustain  the  judg- 
ment.   Errors  committed  by  the  committing  court  as  to  the  force  and  effect  of 
the  evidence  on  which  it  found  its  judgment  are  not  subject  to  revision  upon 
proceedings  under  the  writ:  State  v.  Oalloioay,  5  Cold.  326;  In  re  Smethurst, 
2  Sand.  724.     Where  a  return  shows  a  good  cause  of  commitment,  it  is  valid, 
though  defective  in  form:  State  v.   White,  T.  U.  P.  Charlt.  136;  because  a 
party  committed  will  not  be  discharged  for  mere  irregularity  in  the  proceed- 
ings under  which  he  was  committed,  if  the  officer  had  jurisdiction:  In  re  Perry, 
30  Wis.  268.     One  committed  for  contempt  in  refusing  to  serve  as  a  juror  ia 
not  entitled  to  be  released  on  the  writ,  notwithstanding  the  order  of  commit- 
ment shows  upon  its  face  that  he  is  exempt  by  law  from  jury  duty,  and  has 
claimed  his  exemption:  Elx  parte  Ooodin,  67  Mo.  637.    A  husband  committed 
for  contempt  in  refusing  to  pay  alimony  is  not  entitled  to  his  discharge  on 
habeas  corput  on  showing  that  since  his  commitment  he  has  filed  hia  petition 
in  insolvency,  and  has  obtained  a  preliminary  order  declaring  him  an  insol- 
vent: Ex  parte  Wilson,  73  Oal.  97. 

A  party  committed  for  contempt  in  not  answering  questions  as  a  witness 
will  be  released  under  the  writ,  upon  abatement  of  the  action:  Ex  parte  Howe, 
7  Cal.  175.  Or  where  commitment  is  until  appearance  before  the  grand  jury, 
the  prisoner  will  be  discharged  upon  the  writ  on  the  discharge  of  the  jory: 
Ex  parU  Maulsby,  13  Md.  625. 
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When  the  retam  to  the  writ  does  not  show  that  there  has  been  a  judg* 
ment  or  conviction  of  contempt  against  the  prisoner,  he  will  be  discharged; 
JBx  parte  Adams,  25  Miss.  883;  69  Am.  Deo.  234.  Where  the  commitment 
mentions  no  definite  term  of  imprisonment,  the  prisoner  will  be  discharged: 
In  re  Hammel,  9  B.  L  248.  Thus  where  an  executor  is  committed  for  con- 
tempt  in  failing  to  obey  an  order  of  court  to  pay  a  widow  a  certain  sum  per 
month  nntil  he  obeys  such  order  or  is  discharged  by  due  course  of  law,  he  is 
entitled  to  be  discharged  on  habeas  corpus:  In  re  Leach,  51  Vt.  630;  People  v. 
Pir/enbrink,  96  111.  68.  Where  a  court  commits  one  for  contempt,  and  the 
order  does  not  state  the  facts  constituting  the  contempt,  the  decision  cannot 
be  reversed  on  habeas  corpus;  but  if  the  facts  are  stated,  the  party  may  be 
released  under  the  writ,  if  such  facts  do  not  show  a  contempt:  Ex  parte  Sum' 
mers,  5  Ired.  149. 

The  taking  of  the  deposition  of  a  party  in  a  pending  case,  merely  to  find 
out  what  his  evidence  will  be,  and  to  annoy  and  oppress  him,  with  no  inten* 
tion  of  using  the  deposition  as  evidence,  is  an  abuse  of  judicial  process,  and 
a  party  committed  by  a  notary  public  for  contempt  in  refusing  to  give  his 
deposition  in  such  a  case  will  be  released  on  habeas  corpus:  In  re  Daws,  38 
Kan.  408.  In  case  of  a  prisoner  charged  with  contempt  in  refusing  to  an- 
•wer  questions  asked  by  a  notary  in  taking  a  deposition,  and  brought  up 
uader  the  writ,  there  is  no  presumption  of  jurisdiction  in  favor  of  the  notary, 
and  no  adjudication  of  jurisdictional  facts  which  the  court  must  respect;  but 
it  must  examine  whether  the  commitment  is  within  the  meaning  and  spirit 
as  well  as  within  the  letter  of  the  law.  A  notary  has  no  arbitrary  power  to 
compel  a  witness  to  answer  incompetent,  irrelevant,  and  inadmissible  ques- 
tions  asked  merely  for  discovery,  and  a  refusal  to  answer  such  questions  is 
not  a  contempt.  A  notary  can  commit  for  contempt  only  when  he  has  exer« 
cised  his  functions  formally  and  substantially  as  contemplated  by  the  statute; 
otherwise  one  committed  for  contempt  by  him  is  entitled  to  be  released  on 
habeas  corpus:  Ex  parte  Krieger,  7  Mo.  App.  367. 

In  several  cases  the  national  courts  have  laid  down  the  law  to  be,  that 
where  it  appears  by  the  return  to  a  writ  issued  by  a  state  court  that  th« 
petitioner  is  held  by  authority,  or  color  of  authority,  from  the  United  States, 
the  state  tribunal  or  officer  issuing  the  writ  cannot  proceed  further,  but  must 
remand  the  prisoner.  The  question  whether  or  not  such  authority  is  valid 
cannot  be  examined  by  the  state  court,  as  this  question  is  within  the  exclu* 
•ive  jurisdiction  of  the  national  courts:  In  re  Farrand,  I  Abb.  140;  Ableman 
r.  Booth,  21  How.  506;  United  States  v.  Booth,  21  How.  506;  In  re  Tarbk,  13 
Wall.  397;  Ex  parte  Smith,  3  Mcl^ean,  129. 

In  a  recent  case  of  interstate  extradition,  however,  the  facts  were,  that 
one  Bobb,  the  agent  of  the  state  of  Oregon  held  the  prisoner  under  arrest 
in  obedience  to  a  requisition  from  the  governor  of  that  state  upon  the  gov- 
emor  of  California.  A  state  court  of  the  latter  state  ordered  him  to  appear 
with  his  prisoner  on  habeas  corpus,  and  show  upon  what  grounds  he  held  him. 
He  claimed  by  his  return  to  the  writ  that  he  held  the  prisoner  by  force  of  the 
United  States  constitution,  and  therefore  was  not  answerable  to  the  jurisdic- 
tion  of  the  state  court,  and  hence  refused  to  obey  the  writ.  He  was  committed 
for  contempt,  and  the  state  supreme  court  affirmed  the  judgment.  On  error 
to  the  United  States  circuit  court  it  was  decided,  upon  the  authorities  above 
cited,  that  the  committal  was  unauthorized  and  void:  See  In  re  Bobb,  19  Fed. 
Bep.  26;  but  on  error  to  the  supreme  court  of  the  United  States  from  the 
judgment  of  the  state  court  committing  Robb  for  contempt,  that  judgment 
was  sustained,  and  the  decision  of  the  circuit  court  overruled.     The  supreme 
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court  of  the  United  States,  after  distinguishing  the  cases  citefl,  decided  that 
an  agent  appointed  by  a  state  in  which  a  fugitive  from  justice  stands  charged 
with  crime,  to  receive  him  f  rnm  the  state  by  which  he  is  surrendered,  is  not 
an  officer  of  the  United  States  within  the  meaning  of  the  former  decisions  of 
that  court;  that  the  national  courts  are  not  invested  with  exclusive  juris- 
diction to  issue  writs  of  habeas  C07f)us  in  proceedings  for  the  arrest  of  fugi- 
tives from  justice,  and  their  delivery  to  the  authorities  of  the  state  in  which 
they  stand  charged  with  crime;  and  that,  subject  to  the  exclusive  jurisdic- 
tion of  the  federal  courts  to  determine  whether  or  not  persons  held  in  cus- 
tody by  authority  of  such  courts,  or  by  federal  officers  acting  under  federal 
laws,  are  so  held  in  conformity  to  law,  the  states  have  the  right,  by  their 
judicial  tribunals,  to  inquire  into  the  grounds  upon  which  any  person  within 
their  limits  is  restrained  of  his  liberty,  and  to  discharge  him  when  it  is  as- 
certained that  his  restraint  is  illegal,  notwithstanding  such  illegality  may 
arise  from  a  violation  of  the  federal  constitution  or  laws:  Sobb  v.  Connolly, 
111  U.  S.  624. 

Other  Means  of  Relief.  —  An  injunction  will  not  lie  to  prevent  the 
carrying  out  of  a  judgment  for  contempt:  Sanders  v.  Meicalf,  1  Tenn.  419. 
Nor  will  writs  of  mandamus  or  prohibition  be  issued,  as  a  general  rule,  to  a 
court  of  general  jurisdiction,  on  the  petition  of  a  person  committed  for  con- 
tempt of  that  court.  Habeas  coi'pus  or  certiorari  is  the  proper  remedy:  Ex 
parte  Stickney,  40  Ala,  160;  Ex  parte  Biggs,  64  N.  C  202;  People  v.  Turner,  1 
Cal.  152.  The  supreme  court  of  the  United  States  has  decided,  however, 
that  mandamtis  may  be  issued  by  that  court  to  an  inferior  court  to  restore  an 
attorney  at  law  disbarred  by  the  latter  court  when  it  had  no  jurisdiction  in 
the  matter,  for  a  contempt  committed  by  him  before  another  court:  Ex  parte 
Bradley,  7  Wall.  364. 

One  committed  for  contempt  by  a  court  of  general  jurisdiction  has  no 
right  of  action  for  trespass  for  the  imprisonment  against  the  judge  thereof, 
even  though  he  was  acting  in  excess  of  his  jurisdiction  and  actuated  by  ma- 
licious motives,  and  the  prisoner  has  been  released  by  habeas  corpus  or  other- 
wise. This  doctrine  is  maintained  under  the  rule  that  superior  courts  of 
general  jurisdiction  are  not  liable  to  answer  personally  for  acts  done  by  them 
in  a  judicial  capacity,  or  for  errors  of  judgment:  Yates  v.  Lansing,  6  Johns. 
282;  Lange  v.  Benedict,  73  N.  Y.  12;  29  Am.  Rep.  80;  Bradley  v.  Fisher,  13 
Wall.  335.  Where,  however,  a  court  acts  without  any  jurisdiction  at  all, 
the  judge  thereof  may  be  held  liable  in  a  civil  action  for  false  imprisonment. 
Thus  a  judge  of  an  inferior  court,  acting  in  a  case  of  which  he  has  no  juris- 
diction, or  exceeding  his  jurisdiction,  in  committing  a  party  for  contempt  is 
liable  in  damages  to  the  party  imprisoned:  Piper  v.  Pearson,  2  Gray,  120;  61 
Am.  Dec.  438;  Clarke  v.  May,  2  Gray,  410;  61  Am.  Dec.  470;  Newton  v. 
Locklin,  77  III.  103.  The  same  rule  applies  to  a  notary  who  commits  a  wit- 
ness for  contempt  while  taking  a  deposition:  Ex  parte  Kreiger,  7  Mo.  App. 
367.  An  officer  does  not,  however,  by  executing  a  process  of  commitment 
issued  without  jurisdiction,  subject  himself  to  an  action  for  false  imprison- 
ment, unless  want  of  jurisdiction  appears  on  the  face  of  the  process:  Clarke 
V.  May,  2  Gray,  410;  61  Am.  Dec.  470;  Hallock  t.  Dominy,  69  N.  Y.  238; 
Anderson  v.  Dunn,  6  Wheat.  204. 

A  person  imprisoned  for  contempt  must  be  released  under  a  pardon  granted 
by  the  pardoning  power:  State  v.  Sauvinet,  24  La.  Ann.  119;  13  Am.  Rep. 
115;  Ex  parte  Mullee,  7  Blatchf.  24. 

In  cases  of  criminal  contempts,  where  fine  or  imprisonment  is  imposed 
merely  as  punishment,  the  contemnor  may,  by  promptly  submitting  himself 
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to  the  court  and  offering  an  apology,  hare  his  person  discharged  ftom  im- 
prisonment  and  his  fine  remitted  on  motion:  McClung  v.  McClung,  33  N.  J. 
Eq.  462;  Ez  parte  Biggs,  64  N.  0.  202;  State  v.  Hunt,  4  Strob.  322;  Hilton 
V.  Patterson,  18  Abb.  Pr.  245.  When,  however,  the  proceeding  is  a  remedial 
one,  as  to  compel  the  performance  of  a  decree  in  equity,  the  contemnor  can 
only  be  discharged  upon  payment  of  the  fine  and  costs:  Landing  r.  Eaiton,  7 
Paige,  364;  Vincent  v.  Daniel,  59  Ala.  602;  Patrick  v.  Warner,  4  Paige,  397. 
Nor  is  it  any  excuse  for  him  that  he  acted  under  the  advice  of  counsel  in  re- 
fusing to  perform  the  decree:  Buffum's  Case,  13  N.  H.  14;  Lansing  v.  Boston, 
7  Paige,  364;  nor  that  he  acted  under  the  supposition  that  the  court  had  no 
jurisdiction  to  punish  him  for  the  contempt:  In  re  Cooper,  32  Vt.  253. 

An  order  committing  a  party  for  contempt  in  refusing  to  pay  a  sum  of 
money  is  civil  in  its  nature,  and  the  court  committing  him  may  release  him 
upon  a  showing  by  him  of  his  inability  to  comply  with  the  order:  Hendrya 
▼.  Fitzpatrick,  19  Fed.  Rep.  810.  In  a  case  of  criminal  contempt,  however, 
relief  will  not  be  granted  on  such  ground:  In  re  Mullee,  7  Blatchf.  23. 

In  some  jurisdictions,  a  person  imprisoned  for  contempt  will  be  released 
upon  showing  that  he  has  a  wasting  disease,  and  that  longer  imprisonment 
will  permanently  impair  his  health,  and  that  he  cannot  longer  endure  the 
confinement.  These  facts  must  be  clearly  shown,  and  mere  temporary  ill- 
ness  will  not  authorize  his  discharge:  In  re  Steinert,  29  Hun,  301;  Moore  v, 
McMahon,  20  Hun,  44. 

If  a  contempt  is  civil  in  its  nature,  the  insolvency  of  the  prisoner  after  his 
commitment  will  authorize  his  discharge:  Wai'tman  v,  Wa7-tman,  Taney, 
382;  Van  Wezel  v.  Van  Wezel,  1  Edw.  Ch.  113;  Ex  parte  Perkins,  3  De- 
saus.  Eq.  549.  Where,  however,  the  contempt  is  criminal  in  its  nature,  the 
contemnor  will  not  be  discharged  on  the  ground  of  insolvency:  People  v. 
Spalding,  10  Paige,  284. 


De  Yotib  v.  McGerr. 

[15  Colorado,  467.] 

H03BAin>  AND  WiFB  —  SbPARATB   PROPERTY  —  EviDKNCB   0»  TfTLB.  —  The 

return  ot  separate  personal  property  of  the  wife  for  assessment  by  her 
husband  as  his  own,  or  of  a  mortgage  of  such  property  by  him  as  his 
own,  is  not  evidence  against  the  wife's  title,  unless  supplemented  by 
proof  of  her  knowledge  and  consent. 

Husband  and  Wifb  —  Separate  Property  —  Husband's  Debts. — The 
separate  property  of  a  wife  becomes  subject  to  the  payment  of  her  hus- 
band's debts  only  when  he  is  permitted  to  deal  with  and  obtain  credit 
upon  it  as  his  own,  with  her  full  knowledge  and  consent. 

Estoppel  in  Pais  against  Married  Woman  must  be  Specially  Pleaded 
as  new  matter,  to  be  available  as  a  defense,  and  cannot  be  proved  under 
a  general  or  specific  denial. 

F&A6D  MOST  bb  SPECIALLY  PLEADED  in  an  answer,  as  well  as  in  a  complaint, 
to  b«  available  as  a  defense. 

Fbaud  must  b>  Specially  Pleaded.  —  When  defendant's  claim  of  title 
springs  oat  of  or  rests  upon  the  alleged  fraud  or  fraudulent  conduct  of 
plaintiff, so  that  but  for  the  fraud  plaintiff's  titU  would  be  good,  such 
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fraud,  being  the  soarce  &nd  fonndation  of  defendant's  claim,  is  essea* 
tially  new  matter,  and  must  be  pleaded,  or  it  cannot  be  proved. 
Instkuctions  not  Appropriate  to  the  issue  as  tendered  and  accepted  are 
properly  refused. 

Action  by  Annie  McGerr  against  J.  C.  De  Votie  and  others 
to  recover  the  value  of  certain  live-stock  which  she  claimed  as 
her  separate  property,  and  alleged  to  have  been  wrongfully 
taken  and  converted  by  defendants  to  their  own  use.  She 
recovered  judgment,  and  De  Votie  appeals.  In  1885,  two  of 
the  defendants  obtained  a  judgment  against  Thomas  McGerr, 
husband  of  plaintifiF,  and  procured  an  execution  to  issue,  by 
virtue  of  which  their  co-defendant,  De  Votie,  as  sheriff,  levied 
upon  and  sold  the  live-stock  in  question.  The  defense  relied 
upon  was,  that  such  property  was  in  fact  owned  by  McGerr. 
The  other  facts  are  stated  in  the  opinion. 

Morrison  and  Fillius,  for  the  appellant. 

C  C.  Post,  for  the  appellees. 

Elliott,  J.  The  return  of  the  property  in  controversy  for 
assessment  by  Thomas  McGerr  as  his  own  was  not  evidence 
against  the  plaintifif's  title,  unless  accompanied  by  evidence 
that  such  return  was  with  her  knowledge  and  consent.  So, 
too,  a  mortgage  of  the  property  by  the  husband  as  his  own 
was  not  evidence  against  the  wife's  title,  unless  supplemented 
by  evidence  of  her  knowledge  and  consent.  If  there  be  satis- 
factory evidence  of  actual  knowledge,  the  evidence  of  consent 
need  not  be  express;  but  consent  may  perhaps  be  inferred 
from  long-continued  acquie3cence,  or  other  pertinent  circum- 
stances. The  trial  court  did  not  err  in  rejecting  the  assess- 
ment return  and  mortgage,  the  supplementary  evidence  not 
being  produced  or  offered. 

The  instructions  prayed  and  refused,  as  well  as  those  given 
at  the  trial,  are  very  voluminous,  and  it  is  unnecessary  to  un- 
dertake to  review  them  in  detail.  The  instructions  given  fairly 
submitted  the  question  arising  upon  the  evidence  under  the 
pleading  as  to  whether  or  not  plaintiff  was  the  actual  owner 
of  the  property  in  controversy,  and  limited  her  recovery  to 
such  property  as  the  proof  showed  belonged  to  her  separate 
estate. 

The  law,  in  respect  to  the  rights  of  married  women  to  own, 
hold,  and  enjoy  their  separate  property,  and  to  be  protected 
therein,  was  fully  considered  in  the  cases  of  Wells  v.  Caywood, 
3  Col.  487,  and  in  Coon  v.  Rigden^  4  Col.  275.     These  cases 
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have  been  several  times  cited  and  approved  by  this  court.    It 
is  not  necessary  to  restate  the  doctrine  therein  announced. 

Counsel  for  appellants  in  the  court  below  undertook  to  avoid 
the  force  and  effect  of  these  decisions  by  tlie  offer  of  evidence 
tending  to  show  that  the  plaintiff  permitted  her  husband, 
Thomas  McGerr,  to  deal  with  the  property  in  controversy  as 
his  own,  and  so  to  obtain  credit  upon  it.  They  also  requested 
the  court  to  charge  the  jury  to  the  effect  that  even  if  the  prop- 
erty in  controversy  was  the  separate  property  of  the  wife,  she 
could  not  recover  damages  for  its  conversion  if  she  had  allowed 
it  to  be  used  by  her  husband  as  a  means  of  obtaining  credit 
for  the  goods  for  the  price  of  which  it  was  seized  and  sold. 
This  instruction  was  refused. 

Much  reliance  is  placed  upon  the  following  paragraph  from 
the  opinion  in  Coon  v.  Rigden,  4  Col.  275:  — 

"  Should  the  wife  permit  the  husband  to  deal  with  and  sell 
her  separate  property  as  his  own,  or  obtain  credit  upon  it  as 
his  own,  undoubtedly  this  would  be  a  fraud  against  which 
courts  would  extend  their  protection." 

Unquestionably,  a  married  woman  may,  by  her  own  volun- 
tary conduct,  forfeit  protection  to  her  separate  estate.  Being 
8ui  jurisy  she  is  responsible  for  her  own  fraudulent  acts,  as 
well  as  subject  to  the  law  of  estoppel:  Colorado  etc.  R'y  Co.  v. 
Allen,  13  CoL  229.  Some  of  the  instructions  prayed  by  de- 
fendants, and  refused  by  the  court,  undoubtedly  state  correct 
propositions  of  law  relating  to  such  conduct.  But  the  evi- 
dence tending  to  show  that  Mrs.  McGerr  permitted  her  hus- 
band to  deal  with  the  property  in  controversy  as  his  own  was 
not  very  strong,  though  probably  sufficient  to  make  it  incum- 
bent upon  the  court  to  give  the  instructions  prayed  upon  that 
theory,  if  the  issues  in  the  case  had  been  properly  framed  for 
that  purpose. 

The  foregoing  quotation  from  Coon  v.  Rigden,  4  Col.  275, 
indicates  that  the  acts  of  a  wife  which  would  cause  her  prop- 
erty to  become  liable  for  the  debts  of  her  husband  must  be 
such  as  would  amount  to  a  fraud,  and  thus  estop  her  from 
asserting  her  title.  "  The  ground  of  an  estoppel  by  conduct 
commonly  is  fraud,"  says  Mr.  Bigelow,  at  page  686  of  his  work 
on  that  subject.  It  is  a  general  rule  that  matters  constituting 
fraud  must  be  specially  pleaded,  in  order  to  be  available  as  a 
defense. 

As  this  difficulty  in  the  case  had  not  been  noticed  by  coun- 
sel in  their  original  printed  briefs,  nor  in  the  oral  argument 
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before  the  court  upon  the  rehearing,  we  requested  counsel  to 
present  additional  briefs,  which  they  have  done,  upon  the  fol- 
lowing question:  "  Were  defendants  below  entitled  to  have  the 
jury  instructed  upon  the  theory  that  the  property  in  contro- 
versy had  become  subject  to  the  debts  of  Thomas  McGerr  by 
reason  of  plaintiff's  supposed  fraudulent  conduct  in  respect 
thereto,  without  setting  forth  la  their  answer  any  defense  of 
that  character?" 

Counsel  for  appellants  now  contend  that  it  is  unnecessary 
to  plead  specially  those  matters  which  amount  to  an  estoppel 
in  pais;  that  such  matters  may  be  given  in  evidence  under 
the  general  issue;  and  that  inasmuch  as  there  was  some  evi- 
dence tending  to  show  that  plaintiff  permitted  her  husband  to 
deal  with  the  property  as  his  own,  the  question  whether  such 
evidence  was  sufficient  to  estop  plaintiff  from  asserting  her 
title  should  have  been  submitted  to  the  jury.  This  view  is 
supported  by  respectable  common-law  authorities:  Bigelow  on 
Estoppel,  669;  Welland  Canal  Co.  v.  Hathaway,  8  Wend.  480; 
24  Am.  Dec.  51.  But  whatever  may  be  the  weight  of  com- 
mon-law precedents  upon  this  subject,  reason,  logic,  and  the 
general  current  of  authority  in  the  code  states  concur  in  the 
rule  that  estoppels  must  be  specially  pleaded,  and  this  rule  in- 
cludes estoppels  in  pais,  as  by  fraudulent  conduct  and  the  like. 

Section  56  of  the  code  of  Colorado  provides:  "The  answer  of 
the  defendant  shall  contain, —  1.  A  general  or  specific  denial," 
etc.;  "2.  A  statement  of  any  new  matter  constituting  a  de- 
fense," etc. 

Commenting  upon  this  section  of  the  code,  Dr.  Bliss,  in  his 
excellent  work  on  code  pleading,  section  329,  says:  "Fraud  as 
a  defense  is  sustained  by  affirmative  facts  which  do  not  con- 
tradict, but  avoid  the  legal  effect  of,  the  facts  stated  by  the 
plaintifi"." 

Again,  at  section  330,  it  is  said:  "Keeping  in  view  the 
logical  rule  that  the  new  facts  which  may  be  proved  under  a 
denial  are  those  which  show  that  the  plaintiff's  statements 
are  untrue,  also  that  facts  which  are  consistent  with  their 
truth,  but  show  that  he  has  no  cause  of  action,  are  new  mat- 
ter to  be  pleaded,  we  can  seldom  be  deceived  as  to  what  may 

and  may  not  be  thus  proved It  is  held  in  most  of  the 

states  that  facts  showing  fraud  as  a  defense,  especially  in  ac- 
quiring title  to  the  property  claimed  by  the  plaintiff,  which 
title  would  be  good  but  for  the  fraud,  are  new  matter,  to  be 
specially  pleaded." 
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Again,  at  section  339,  it  is  said:  "A  statement  of  new  mat- 
ter constituting  a  defense  is  but  a  statement  of  facts  which  do 
not  appear  in  the  plaintiflF's  pleading,  and  which  show  that, 
notwithstanding  the  facts  stated  by  hina,  he  suffers  no  wrong." 

Again,  in  section  364,  the  same  author  adds:  "Matter  of 
estoppel  is  equitable  in  its  nature,  yet,  as  forbidding  a  party 
to  plead  the  truth,  it  should  be  set  out  with  more  certainty 
than  will  avail  in  ordinary  defenses."  With  this  section  the 
author  concludes  the  chapter  upon  the  defense  of  new  mat- 
ter with  the  pertinent  observation:  "  It  is  unnecessary  in 
this  connection  to  attempt  to  instance  all  the  defenses  which 
should  be  specially  pleaded.  In  treating  upon  common-law 
pleading  it  might  be  necessary,  inasmuch  as  the  allegata  bear 
so  slight  a  relation  to  the  probata  that  the  pleader  cannot  de- 
cide, upon  principle,  what  should  be  specially  pleaded,  and 
what  is  provable  under  the  general  issue.  But  the  rules  given 
and  illustrated  in  this  and  the  last  chapter  will  not  permit  a 
careful  code  pleader  to  made  a  mistake  in  this  regard." 

Dr.  Pomeroy,  in  his  valuable  treatise  on  Remedies  and 
Remedial  Rights  by  the  Civil  Action,  According  to  the  Re- 
formed American  Procedure,  at  section  712,  says:  "Accord- 
ing to  the  decided  weight  of  authority,  an  estoppel  in  pais 
cannot  be  proved  under  a  general  denial,  but  is  new  matter": 
Wood  V.  Oatram,  29  Ind.  186;  Dale  v.  Turner,  34  Mich.  417; 
Ran8om  v.  Stanherry,  22  Iowa,  334;  Warder  v.  Baldwin,  51 
Wis.  450;  Clarke  v.  Ruber,  25  Cal.  597;  Bray  v.  Marshall,  75 
Mo.  327;  Maxwell  v.  Longenecker,  89  111.  102. 

In  Birch  v.  Steppler,  11  Col.  400,  the  answer  contained  a  de- 
fense involving  estoppel  by  conduct,  which  was  specially  and 
successfully  pleaded  against  the  assertion  of  title  to  real  es- 
tate. 

In  order  to  make  correct  application  of  the  foregoing  doc- 
trine to  the  question  before  us,  it  becomes  necessary  to  con- 
sider further  the  state  of  the  pleadings  in  the  case. 

The  complaint  is  similar  to  an  ordinary  declaration  in 
trover  at  common  law.  The  answer  denies,  —  1.  The  plain- 
tiff's ownership  or  possession  of  the  property;  2.  The  value  of 
the  property;  3.  The  wrongful  taking;  and  lastly,  pleads  the 
judgment  in  favor  of  Bullock  and  Strickler  against  Thomas 
McGerr,  the  issuance  of  execution  thereon,  the  levy  by  the 
sheriff  upon  the  property  in  controversy  "  as  the  property  of 
the  said  Thomas  McGerr,"  and  further  alleges  *'  that  said 
goods  or  cattle  were  at  the  time  of  the  levy  under  said  writ 
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in  the  possession  of  said  Thomas  McGerr,  and  were  the 
property  of  said  Thomas,"  etc.  Nothing  whatever  of  fraud, 
fraudulent  conduct,  or  conduct  on  the  part  of  plaintiff  cal- 
culated to  mislead  any  one  as  to  the  title  is  in  any  manner 
alleged. 

In  this  connection,  the  case  of  Tucker  v.  ParJcs,  7  Col.  70,  is 
directly  in  point,  where  it  is  said:  "  Fraud  must  be  specially 
pleaded  in  an  answer  as  well  as  in  a  complaint."  The  lan- 
guage of  that  opinion  is,  in  substance,  pertinent  to  the  record 
before  us.  Neither  fraud  nor  any  other  matter  in  avoidance 
of  plaintiff's  title  is  set  up  in  the  answer;  nor  are  any  facts 
stated  in  the  answer  apprising  the  plaintiff  that  her  title  to 
the  property  in  controversy  would  be  assailed  on  the  ground 
of  fraud.  Hence  defendants  could  not  avail  themselves  of 
such  a  defense  by  evidence;  and  since  not  by  evidence,  then 
not  by  instructions  relating  to  such  evidence. 

The  evidence  tending  to  show  how  the  husband  dealt  with 
the  property,  to  the  extent  the  plaintiff  had  knowledge  thereof, 
was  admissible,  and  was  received  and  submitted  to  the  jury 
as  tending  to  elucidate  the  question  presented  by  the  plead- 
ings, to  wit:  Was  the  property  in  fact  the  property  of  the 
plaintiff?  or  was  it  the  property  of  Thomas  McGerr,  her  hus- 
band? Unless  the  evidence  reached  far  enough  to  overcome 
or  equal  plaintiff's  evidence,  based  upon  her  affirmative  alle- 
gation that  she  was  the  owner  of  the  property,  she  was,  under 
the  pleadings,  entitled  to  a  verdict.  The  jury  evidently  con- 
sidered that  the  preponderance  of  the  evidence  upon  this  issue 
was  in  favor  of  the  plaintiff's  title. 

It  has  been  suggested  that  the  case  of  Benesch  v.  Waggner^ 
12  Col.  534,  13  Am.  St.  Rep.  254,  is  in  conflict  with  the  case 
of  Tucker  v.  Parks^  7  Col.  70,  in  reference  to  the  necessity  of 
pleading  fraud  in  actions  like  the  case  now  before  us.  Noth- 
ing, however,  in  either  case  conflicts  with  the  principle  we 
have  found  applicable  to  such  pleadings,  and  which  may  be 
stated  thus:  Where  the  defendant's  claim  of  title  springs 
out  of  or  rests  upon  the  alleged  fraud  or  fraudulent  conduct 
of  the  plaintiff,  so  that  but  for  the  fraud  the  title  of  plaintiff 
would  be  good,  such  fraud,  being  the  source  and  foundation  of 
the  defendant's  claim,  is  essentially  new  matter,  and  must  be 
pleaded  or  it  cannot  be  proved. 

In  the  Benesch- Waggner  case,  the  plaintiff  was  the  original 
owner  of  the  property;  he  did  not  claim  ownership  on  the 
ground  of  the  fraud  of  the  opposite  party,  but  in  spite  of  it. 
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Hence  It  iraa  leld  that  a  general  allegation  of  ownership  was 
BufBcient,  and  that  there  was  no  necessity  for  setting  forth  in 
the  complaint  the  supposed  fraudulent  matter  incidentally 
involved  in  the  controversy. 

In  the  Tucker-Parks  case,  also,  the  plaintiflf  claimed  title 
by  assignment  from  the  original  owners,  and  the  allegations 
of  the  complaint  were  general.  But  the  defendant  sheriff 
who  sought  to  justify  the  taking  of  the  property  in  execution 
against  the  original  owners,  on  the  ground  that  the  deed  of 
assignment  to  the  plaintiff  was  fraudulent,  was  not  allowed  to 
give  evidence  of  the  fraud,  for  the  reason  that  the  fraudulent 
character  of  the  deed  of  assignment  was  essential  to  the  valid- 
ity of  his  levy,  and  so  was  new  matter,  the  existence  of  which 
he  must  both  allege  and  prove,  and  his  answer  contained  no 
charge  or  allegation  of  that  character. 

In  the  case  now  before  us,  if  the  property  in  controversy 
was  indeed  the  property  of  plaintiff,  then  the  right  of  defend* 
ants,  if  they  had  such  right,  to  levy  upon  the  same  for  he* 
husband's  debts,  must  have  sprung  out  of  and  rested  upon 
fraudulent  conduct  on  the  part  of  plaintiff  in  respect  to  the 
property.  Such  fraudulent  conduct,  if  it  had  any  existence, 
was  new  matter,  essential  to  be  alleged  and  proved  by  defend- 
ants in  order  to  sustain  their  levy.  There  being  no  issue  of 
that  character,  the  court  properly  refused  to  give  instructions 
based  upon  such  a  theory. 

The  defendants  tendered  the  issue  that  the  property  in  con- 
troversy was  not  the  property  of  plaintiff,  but  of  her  husband. 
By  the  instructions  prayed  and  refused,  as  above  stated,  they 
sought  to  try  quite  a  different  issue,  to  wit,  that  the  property, 
though  the  property  of  the  plaintiff,  had  become  subject  to  the 
debts  of  her  husband  by  reason  of  her  fraudulent  conduct. 
The  trial  court  did  not  err  in  refusing  to  allow  defendants  to 
tender  one  issue  and  recover  upon  another.  The  verdict  of 
the  jury  upon  the  issue  as  tendered  and  accepted  was  well 
sustained  by  the  evidence,  and  cannot  properly  be  disturbed. 
The  judgment  of  the  district  court  will  stand  aflBrmed,  for  the 
reasons  stated  in  this  opinion. 


HUSBAK D  AKD  WHB  —  SbpARATB   PbOPKBTT  —  HiTSBAND's  DbBTS.  —  Th» 

wife*!  separate  property  ia  not  subject  to  her  hasband's  debts:  Bvana  v.  WtU 
loTM,  74  Tez.  630;  IS  Am.  St  Rep.  858,  and  note;  SU»t$  v.  8tt»r8,  23  Fla. 
f74;  WeltoH  v.  Balteaore,  25  Neb.  190;  notwithstanding  the  hnsband  may 
control  and  manage  the  property,  and  it  is  listed  for  taxation  in  his  name: 
Taggart  7.  Fowkr,  25  Neb.  152.     But  the  wife  may  expressly  bind   herself 
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and  her  property  for  her  hnsband'a  debts:  WelU  v.  Foster,  64  N.  H.  585;^ 
Farnkam  v.  Fox,  62  N.  H.  673;  or  by  acquiescence  estop  herself  from  assert- 
ing her  right  and  title  to  property  as  against  her  husband's  creditors:  Meade- 
V.  Stairs,  88  Ky.  66.  The  wife  cannot  be  estopped  by  acts  of  her  husband 
done  without  her  knowledge  and  consent:  Taylor  v.  Riley,  37  Kan.  90. 

EsTOPPKL —  Plkadino.  — Estoppel  must  be  pleaded,  and  every  fact  neces- 
sary to  create  it  must  be  alleged  with  strictest  certainty:  Ch-ay  v.  Pingry, 
17  Vt.  419;  44  Am.  Dec.  345,  and  note.  One  claiming  an  estoppel  in  pais, 
and  relying  upon  it  as  a  defense,  must  set  out  the  facts  constituting  it  in  his 
answer:  McKeen  t.  Naughion,  88  Cal.  462.  But  in  Litea  v.  Addison,  27  S.  C. 
227,  it  is  decided  that  an  estoppel  need  not  be  specially  pleaded,  especially 
as  to  a  defense  set  up  in  an  answer,  which  requires  no  reply.  In  Tovme  v. 
Sparks,  23  Neb.  142,  it  is  held  that  in  an  action  of  replevin,  evidence  of  an 
estoppel  may  be  given  as  a  defense  under  a  general  denial  without  being  spe- 
cially pleaded. 

F&AUD  —  Plbadino.  —  Fraud  must  be  specially  pleaded:  People  v.  Healy, 
128  111.  9;  15  Am.  St,  Rep.  90,  and  note;  and  this  rule  applies  to  fraud  set 
up  in  an  answer  as  a  defense:  Alhertoli  v.  Branham,  80  CaL  631;  13  Am.  St. 
Rep.  20a 


Colorado  Iron  Works  v.  Sierra  Grande  Min- 
ing Company. 

[16  Colorado,  499.] 

Foreign  Corpokation  —  What  Constitutes  Doing  Business  in  thb 
Statk.  —  A  purchase  of  machinery  by  a  foreign  corporation  in  one  state, 
to  be  transported  and  set  up  in  another,  is  not  within  the  provisions  of  a 
statute  that  foreign  corporations  shall  not  do  business  within  a  state 
until  they  have  filed  with  the  secretary  of  state  a  certificate  designating 
their  principal  place  of  business  therein  and  an  agent  upon  whom 
process  may  be  served. 

POBEION  CoKPORATiON  DoiNG  BUSINESS  IN  THE  Statk.  —  No  legislative  per- 
mission is  necessary  to  allow  a  foreign  corporation  to  contract  for  and 
buy  machinery  and  supplies  in  one  state  necessary  to  the  transaction  of 
its  business  in  the  state  of  its  domicile,  nor  is  it  necessary,  in  order  to 
allow  a  foreign  corporation  to  sell  its  wares  or  manufactures  to  the  citi- 
sens  of  another  state.  If  in  either  case  a  debt  is  contracted,  it  may  be 
collected  in  the  courts  of  such  state. 

PoEKiGN  Corporation  —  Jurisdiction  in  Suit  against.  —  A  foreign  cor- 
poration may  buy  of  a  domestic  corporation  the  same  as  of  a  natural 
person,  and  contract  a  debt  for  the  articles  so  purchased.  Such  debt  may 
be  collected  in  the  state  where  contracted,  when  the  foreign  corporation 
is  brought  within  the  jurisdiction  by  proper  service  of  process. 

FOBEION  CoBPORATiON  —  Pbbsumption.  —  Persons,  including  corporations, 
by  contracting  debts  in  a  foreign  jurisdiction  will  be  presumed  to  have 
assented  to  its  laws  in  regard  to  the  collection  of  the  debts,  and  it  is  not 
of  controlling  importance  where  or  when  the  original  contract  oat  of 
which  the  indebtedness  grew  was  perfected  or  became  operative. 

FoRBiGN  Corporation  —  Jurisdiction  in  Strrra  against. — Where  a  cor- 
poration makes  a  contract  in  a  state  other  than  that  in  which  it  waa 
Ax.  St.  Rep.,  You  XXU.— 28 
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chartered,  it  thereby  ■nbmits  itself  to  the  jurisdiction  of  snch  foreign 
state,  so  far  as  to  be  liable  to  suit  therein,  in  regard  to  that  contract| 
when  summoned  according  to  the  laws  of  that  state. 
FoBEiQN  CORPORATION  —  SERVICE  OF  PROCESS  UPON. — A  Stockholder  in  » 
foreign  corporation  who  gratuitously  transfers  his  stock  to  unknown 
trustees,  for  an  unknown  and  undefined  purpose,  remains  a  stockholder 
80  that  a  service  of  process  on  a  foreign  corporation,  by  delivery  of  the 
writ  to  a  stockholder,  when  it  has  no  agent  or  officer  within  the  state, 
as  provided  by  statute,  may  be  made  upon  such  corporation  by  delivery 
'Of  the  writ  to  him. 

Burr  to  recover  a  balance  due  on  a  written  contract.  The 
plaintiff  is  a  domestic  corporation  doing  business  in  Denver. 
The  defendant  is  a  foreign  corporation  engaged  in  mining  in 
New  Mexico.  In  1885,  the  two  corporations  entered  into  a 
contract  by  which  plaintiff  was  to  manufacture,  furnish,  and 
set  up  for  the  defendant  in  New  Mexico  machinery  for  the  re- 
duction of  ores  for  the  sura  of  $39,260.  The  contract  was 
fully  performed  by  the  plaintiff,  and  the  work  accepted  by  the 
defendant.  Certain  payments  were  made  on  the  contract,  and 
a  balance  of  $11,987.97  remains  unpaid.  The  defendant  cor- 
poration has  not  complied  with  section  260,  General  Statutes  of 
Colorado,  which,  so  far  as  is  necessary  for  the  purposes  of  this 
case,  reads  as  follows:  "Foreign  corporations  shall,  before 
they  are  authorized  or  permitted  to  do  any  business  in  this 
state,  make  and  file  a  certificate,  signed  by  the  president  and 
secretary  of  such  corporation,  duly  acknowledged,  with  the 
secretary  of  state,  and  in  the  office  of  the  recorder  of  deeds  in 
the  county  in  which  such  business  is  carried  on,  designating. 
Ihe  principal  place  where  the  business  of  such  corporation  shall 
be  carried  on  in  this  state,  and  an  authorized  agent  or  agents 
in  this  state  residing  at  its  principal  place  of  business  upon 
whom  process  may  be  served."  Service  of  summons  was  made 
by  delivery  of  a  copy  to  Samuel  Alsop,  an  alleged  stockholder 
in  the  defendant  corporation.  Such  summons  and  return  of 
service  thereon  were  quashed  on  motion  in  the  court  below, 
and  plaintiff  appeals.     Other  facts  are  stated  in  the  opinion. 

Teller  and  Orahood,  for  the  appellant. 
R.  H.  Oilmore,  for  the  appellee. 

Reed,  C.  The  first  and  most  important  question  to  be  de- 
termined is,  whether  appellee  oould  be  subjected  to  the  juris- 
diction of  the  courts  of  this  state.  It  is  contended  that,  being 
a  foreign  corporation,  it  had  not  by  its  acts  and  dealings  in 
this   state   submitted  itself  to  the  jurisdiction  of  the  state 
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courts,  and  that  this  cause  could  not  be  here  tried  and  deter- 
mined. There  are  two  or  three  axiomatic  principles  applicable 
to  corporations  so  well  understood  and  generally  recognized 
and  conceded  that  no  authorities  are  necessary  in  their  sup- 
port. They  are,  —  1.  That  a  corporation  is,  in  law,  for  civil 
purposes,  deemed  a  person;  may  sue  and  be  sued,  contract 
and  be  contracted  with,  and  do  all  other  acts  which  a  natural 
person  could  do,  not  ultra  vires;  2.  Being  an  artificial  person» 
created  by  and  deriving  all  its  powers  from  its  charter,  it  is 
local  in  its  character,  cannot  migrate,  can  only,  in  a  state  or 
country  foreign  to  that  of  its  creation,  make  such  contracts 
and  do  such  business  as  is  permitted  by  the  laws  of  the  state, 
and  under  such  restrictions  as  may  be  imposed  by  its  laws. 

We  do  not  think  section  260  of  the  General  Statutes  of  this 
state  applicable  to  the  case  under  discussion,  nor  that  such  a 
construction  was  intended  or  contemplated  by  the  legislature. 
Corporations  being,  as  above  stated,  confinsd  in  their  business 
operations  to  the  state  from  which  they  derive  their  existence, 
and  being  only  allowed  to  exercise  their  functions  in  a  foreign 
jurisdiction  by  the  comity  and  under  the  laws  of  that  state, 
the  intention  of  the  section  above  referred  to  was  to  enable 
such  corporations  as  moneyed  institutions,  insurance  compa- 
nies, and  that  class  of  corporations,  perhaps  not  to  migrate, 
but  by  means  of  agents  to  extend  their  business  and  allow 
such  agencies  to  become  domiciled  and  transact  the  business 
of  the  corporation  under  the  parent  office  and  original  charter. 
True,  in  a  limited  and  technical  sense,  almost  any  business 
transaction,  no  matter  how  trivial,  made  by  a  corporation, 
whether  in  its  own  or  an  adjacent  state, —  the  buying  of  goods 
by  a  domestic  mercantile  corporation  in  New  York  for  the 
purpose  of  sale  and  business  here,  or  any  transaction  of  that 
kind, — may  be  deemed  the  doing  of  business  in  New  York.  A 
sale  and  delivery  of  goods  in  Wyoming  or  Nebraska  by  a  do- 
mestic corporation  of  this  state  might  technically  be  termed 
doing  business  in  those  states;  but  such  accidental  or  inci- 
dental transactions  were  not,  in  our  view,  contemplated  by  nor 
within  the  intention  of  the  legislature  in  the  section  under 
consideration.  Nor  in  this  case  can  the  purchase  of  ma- 
chinery to  be  manufactured  here,  transported  to,  set  up,  and 
operated  in  New  Mexico,  nor  the  selling  of  ores  mined  and 
produced  in  New  Mexico  and  shipped  here  to  a  market,  be  re- 
garded as  doing  business  in  this  state  as  contemplated  in  such 
section. 
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Nor  do  we  deem  it  necessary  that  the  acts  of  appellee  should 
be  construed  to  be  doing  business  in  this  state,  outside  of  the 
transaction  in  question,  to  render  it  in  this  case  amenable  to 
its  courts  and  subject  to  its  laws.  The  rule  is  well  settled  that 
a  corporation  of  one  state  may  exercise  its  functions  in  another, 
to  any  extent  permitted  by  the  other.  No  legislative  permis- 
sion is  necessary  to  allow  a  foreign  corporation  to  contract  for 
and  buy  machinery  or  supplies  necessary  to  the  transaction  of 
its  business,  nor  is  it  necessary,  in  order  to  allow  a  foreign  cor- 
poration to  sell  its  wares  or  manufactures  to  a  citizen  of  this 
state.  Any  corporation  may  sell  its  products  to  a  party  doing 
business,  and  if  in  the  purchase  a  debt  be  contracted,  it  can 
proceed  to  collect  it  in  our  courts.  A  foreign  corporation  can, 
as  in  this  instance,  buy  of  a  domestic  manufacturing  corpora- 
tion the  same  as  a  natural  person,  and  contract  a  debt  for  the 
articles  so  bought.  In  order  to  invoke  the  aid  of  our  own 
courts  in  the  collection  of  such  debt,  it  is  not  necessary  for  a 
citizen. of  this  state  to  show  that  the  debtor  was  doing  business 
generally  in  this  state,  but  that  he  is  a  debtor;  that  the  debt 
is  due  and  payable  here;  and  the  debtor,  whether  a  natural  or 
an  artificial  person,  if  brought  by  process  within  the  jurisdic- 
tion, is  amenable  to  our  courts.  Persons,  including  corpora- 
tions, by  contracting  debts  in  a  foreign  jurisdiction  will  be 
presumed  to  have  assented  to  the  laws  in  regard  to  the  col- 
lection of  debt.  It  is  not,  as  is  supposed  in  argument,  of  con- 
trolling importance  where  or  when  the  original  contract  out 
of  which  the  indebtedness  grew  was  perfected,  and  became 
operative,  whether  at  Denver,  New  Mexico,  or  Philadelphia, 
where  it  was  executed  by  the  president  of  the  appellee.  The 
contract  appears  to  have  been  fully  executed  by  appellant,  the 
work  accepted,  large  partial  payments  made;  all  that  remained 
was  for  appellee  to  pay  the  balance  due,  —  an  uncontradicted 
debt,  —  which  by  the  proofs  and  former  course  of  dealing  was 
due  and  payable  in  Denver,  and  if  not  made  specifically  so, 
became  so  by  operation  of  law,  no  other  place  having  been 
designated.  The  appellant,  a  citizen  of  this  state,  had  a  right 
to  invoke  the  aid  of  its  courts  to  collect  his  debt.  A  proper 
regard  to  the  administration  of  justice,  the  interests  of  trade 
and  commerce,  and  to  the  rights  of  citizens,  requires  that  the 
jurisdiction  of  courts  be  sustained,  and  not  circumscribed  ex- 
cept by  the  necessity  of  law.  In  cases  of  this  kind  for  collec- 
tion of  debts,  as  was  well  said  in  Baltimore  etc.  R.  R.  Co.  v. 
Gallahuey\2  Gratt.  655,  65  Am.  Dec.  254,  which  was  cited  with 
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approval  in  Baltimore  etc.  R.  R.  Co.  v.  Harris^  12  Wall.  65,  "  It 
would  be  a  startling  proposition  if  in  all  such  cases  citizens 
of  Virginia,  and  others,  should  be  denied  all  remedy  in  her 
courts  for  causes  of  action  arising  under  contracts  and  acts 
entered  into  and  done  within  her  territory,  and  should  be 
turned  over  to  the  courts  and  laws  of  a  sister  state  to  seek  re- 
dress." If  such  construction  would  prevail,  it  would  in  many 
instances  work  a  denial  of  justice,  and  give  the  foreign  corpo- 
ration complete  immunity  frofti  its  contracts.  That  a  cor- 
poration may  be  sued  in  a  foreign  jurisdiction  is  a  well-settled 
general  principle,  without  regard  to  the  manner  in  which  juris- 
diction may  be  obtained,  which  is  a  diflFerent  question,  and 
dependent  upon  statutes  in  most  states. 

In  Bennington  Iron  Co.  v.  Rutherford,  18  N.  J.  L.  158,  it  is 
said:  "The  existence  of  a  foreign  corporation  is  recognized  in 
other  states,  and  they  have  the  capacity  to  sue  and  be  sued 
out  of  their  own  states." 

In  Moulin  v.  Trenton  etc.  Ins.  Co.,  24  N.  J.  L.  244:  "If  they 
authorize  their  officers  to  transact  business  for  them  in  another 
state,  they  thereby  subject  themselves  to  the  jurisdiction  and 
become  answerable  to  the  laws  of  that  state."  In  the  same 
case,  at  page  233:  "  By  the  comity  universally  acknowledged 
in  the  states  of  this  Union,  ....  corporations  may  send  their 
officers  and  agents  into  other  states,  transact  their  business, 
and  make  contracts  there;  and  in  some  instances,  the  laws  of 
the  states  prescribe  the  mode  and  the  terms  upon  which  they 
may  do  so.  I  am  not  prepared  to  say  that  if  they  choose  to 
avail  themselves  of  this  privilege,  natural  justice  will  be  vio- 
lated by  subjecting  their  officers  and  agents  to  the  service  of 
process  on  behalf  of  the  corporation  they  represent;  on  the  con- 
trary, I  think  natural  justice  requires  that  they  shall  be  sub- 
ject to  the  action  of  the  courts  of  the  state  whose  comity  they 
thus  invoke.  For  the  purposes  of  being  sued,  they  ought  in 
such  cases  to  be  regarded  as  voluntarily  placing  themselves  in 
the  situation  of  citizens  of  that  state.  Any  natural  person  who 
goes  into  another  state  carries  along  with  him  all  his  personal 
liabilities;  and  there  is  quite  as  much  reason  that  a  corpora- 
tion which  chooses  to  open  an  office  and  transact  its  business, 
or  to  authorize  contracts  to  be  made,  in  another  state,  should 
be  regarded  as  thereby  voluntarily  submitting  itself  to  the  ac- 
tion of  the  laws  of  that  state,  as  well  in  reference  to  the  mode 
of  commencing  suits  against  it  as  to  the  interpretation  of  the 
contracts  so  made." 
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And  in  National  Cond.  Milk  Co.  v.  Brandenburghy  40  N.  J.  L. 
112:  "Since  the  case  of  Moulin  v.  Trenton  etc.  Ins.  Co.,  24 
N.  J.  L.  222,  and  25  N.  J.  L.  57,  it  must  be  regarded  as  the 
settled  law  of  this  court  that  if  a  corporation  naakes  a  con- 
tract in  a  state  other  than  that  in  which  it  was  chartered,  it 
thereby  submits  itself  to  the  jurisdiction  of  such  foreign  sov- 
ereignty so  far  as  to  be  liable  to  suit  therein  in  regard  to  that 
contract,  when  summoned  according  to  the  laws  of  the  state." 
See  also  Bank  of  Augusta  v.  Eurle,  13  Pet.  519,  and  Day  v.  Es- 
sex Co.  Bank,  13  Vt.  97,  where  the  same  general  principles  are 
recognized  and  asserted;  and  the  same  may  be  said  of  the  courts 
of  most  of  the  states;  and  that  in  England  the  same  juris- 
diction is  asserted  over  foreign  corporations,  see  Newhy  v. 
CoWs  Fire-arm  Co.,  L.  R.  7  Q.  B.  293. 

The  question  whether  Alsop,  upon  whom  service  was  had, 
was  or  was  not,  at  the  time  of  such  service,  a  stockholder  of 
appellee  is  not  one  easy  of  solution.  It  is  apparent  from  the 
record  that  his  relations  with  the  company  were  such  that  he 
very  shortly  after  the  service  communicated  the  fact  to  the 
counsel  of  the  company;  and  on  the  22d  of  November,  when 
the  first  pleading  was  filed,  it  is  claimed  by  appellee,  and  ad- 
mitted of  record,  that  counsel  did  not  know  he  was  not  a  stock- 
holder. If  he  had,  at  the  time  of  service  of  process,  parted  with 
his  stock,  and  severed  his  connection  with  the  company,  it  is 
not  easy  to  understand  why  the  fact  was  not  stated.  The  first 
intimation  of  the  fact  appears  in  the  pleading  of  December 
9th.  The  aflSdavits  introduced  to  establish  the  premises  were 
unsatisfactory  and  evasive.  They  show  that  there  had  been  a 
transfer  on  the  books,  and  that  no  stock  stood  in  his  name. 
But  the  attempt  to  show  why  and  for  what  purpose  it  was 
transferred  to  trustees,  and  for  what  purpose  the  trust  was 
created,  signally  failed,  and  casts  great  suspicion  on  the  trans- 
action. The  case  as  made  is  one  where  a  stockholder  holding 
stock  that  cost  over  five  hundred  dollars  gratuitously  trans- 
fers it  to  trustees  whose  names  even  he  does  not  know,  for 
some  unknown  and  undefined  purpose,  and  at  the  same  time 
contributes  fifty  dollars  in  money.  There  is  a  marked  dis- 
crepancy in  one  respect  between  the  aflidavit  of  Mellor,  presi- 
dent of  appellee,  and  the  testimony  of  Alsop.  Mellor  states 
the  stock  "  was  transferred  for  value."  Alsop  testified  that 
there  was  no  consideration,  and  says:  "There  was  a  request 
in  this  circular  that  those  who  should  transfer  their  stock  to 
the  trustees  should  make  a  payment  of  ten  cents  a  share  for 
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expenses,  and  I  inclosed  my  check  for  ten  cents  on  five  hun- 
dred shares,  —  fifty  dollars."  In  order  to  establish  the  fact 
pleaded,  the  testimony  should  have  fairly  and  unequivocally 
shown  that  he  had  in  good  faith  divested  himself  entirely  of 
all  ownership  and  interest,  and  severed  all  connection  with 
the  company.  A  transfer  in  name  upon  the  books  might  be 
no  evidence  of  a  change  of  ownership.  It  might  be  collusive, 
or  made  for  convenience  to  allow  another,  as  agent,  to  represent 
it.  The  burden  of  showing  that  he  was  not  a  stockholder  was 
upon  appellee,  and  he  should  have  established  the  fact  affirma- 
tively, by  clear  and  conclusive  testimony,  of  a  change  of  own- 
ership.    The  testimony  failed  to  establish  it. 

Counsel  for  appellant  regard  the  question  as  settled  by  the 
trial  court  that  Alsop  was  a  stockholder;  counsel  for  appellea 
regard  it  as  having  been  left  undetermined.  We  are,  after 
reading  the  opinion  of  the  trial  court,  in  doubt  as  to  how  the 
question  was  determined  in  that  court,  but  are  clearly  of  the 
opinion  that  appellee  failed  in  proof  to  establish  the  allega- 
tion in  his  plea  or  motion,  and  that  Alsop  must  be  re- 
garded as  having  been  a  stockholder  at  the  time  of  the  service 
of  process. 

Section  40  of  the  Code  of  Civil  Procedure  provides:  "  If  the 
suit  be  against  a  foreign  corporation,  or  a  non-resident  joint- 
stock  company  or  association  doing  business  within  this  state, 
service  shall  be  made  by  delivering  a  copy  of  the  writ  to  an 
agent,  cashier,  or  secretary  thereof;  in  the  absence  of  such 
agent,  cashier,  treasurer,  or  secretary,  to  any  stockholder." 

We  conclude,  therefore,  that  the  contracting  of  the  debt  in 
question  was  a  sufficient  doing  business  within  this  state  to 
render  the  corporation  amenable  to  the  courts  of  this  state,  if 
jurisdiction  could  be  obtained  by  service  of  process  as  pro- 
vided in  section  40  of  the  code.  We  cannot  agree  with  coun- 
sel of  appellee  that  the  district  courts  of  this  state  are  courts. 
of  limited  jurisdiction,  and  that  their  jurisdiction  over  foreign? 
corporations  is  dependent  upon  the  voluntary  acts  of  such 
corporations  in  placing  themselves  under  such  jurisdiction  by 
complying  with  the  requirements  of  section  260,  General  Stat- 
utes. They  are  courts  of  general  jurisdiction,  but  depending, 
in  obtaining  such  jurisdiction  over  corporations,  upon  the 
statute  in  so  far  as  the  statute  departs  from  the  common  law 
in  providing  in  what  manner  service  can  be  had.  We  also 
conclude  that  Alsop,  at  the  time  of  service,  was  a  stockholder, 
and  that  the  service  upon  him  brought  the  appellee  within  the 
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jurisdiction  of  that  court,  and  that  the  court  erred  in  Buetain. 
ing  the  motions  or  pleas  in  abatement  of  the  action.  We  ad- 
vise that  the  judgment  be  reversed,  and  the  cause  remanded. 

BissELL,  C,  and  Richmond,  C,  concurred. 

Per  Curiam.     For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  below  is  reversed. 

FoRKiON  CoBPORATiONS  —  Serviok  07  Frocsss  OK:  See  ShicUeete.  Co.  r. 
Wiley  etc  Co.,  61  Mich.  226;  1  Am.  St.  Rep.  571,  and  note.  Service  of  pro- 
cess on  an  officer  of  a  foreign  corporation,  accidentally  within  the  state,  is 
not  valid:  Note  to  Hampson  v.  Weare,  66  Am.  Deo.  122.  But  service  on  a 
resident  officer  or  agent  of  a  foreign  corporation,  who  has  charge  of  such  cor* 
poration's  business  in  the  state,  is  good:  Oi'oss  v.  Nichols,  72  Iowa,  239;  Ifor- 
ton  V.  Berlin  Iron  B.  Co.,  51  N.  J.  L.  442. 

FoREiQK  Corporations  —  Leqislativb  Control  over.  —  The  legisla* 
tnre  cannot  regulate  or  restrict  the  business  of  a  foreign  corporation  within 
the  state  so  as  to  interfere  with  the  right  of  interstate  commerce:  Oulf  etc. 
R'y  Co.  V.  State,  72  Tex.  404;  13  Am.  St  Rep.  815;  State  v.  Indiana  etc  Co., 
120  Ind.  575. 

Corporations — "Persons."  —  Corporations  are  in  law,  for  civil  pur- 
poses, deemed  to  be  persons,  and,  as  such,  may  sue  and  be  sued:  Baltimore 
etc  R.  R.  Co.  V.  Oallahue,  12  Gratt.  655;  65  Am.  Dec.  254,  and  note.  Compare 
Haverhill  Itu.  Co.  v.  Prescott,  42  N.  H.  547;  80  Am.  Deo.  123,  and  note  126^ 
127. 


Slater  v.  Has3. 

[15  CoLOBA^DO,   574.] 

MnoNO  Partnership — Rights  of  Retirino  Partner. — When  the  co- 
tenants  of  a  mine  employ  a  manager  to  work  it  and  to  account  to  them 
for  the  proceeds,  thus  forming  a  partnership,  after  which  one  of  the 
co-tenants  withdraws  from  such  arrangement  so  far  as  the  manager  is 
concerned,  without  dissolving  the  partnership  as  to  the  remaining  co- 
tenants,  he  may  maintain  an  action  in  his  own  name,  without  joining 
his  co-tenants,  to  recover  from  such  manager  his  share  of  the  proceeds 
of  the  mine  subsequently  coming  into  hia  hands. 

8.  J.  Ilannay  for  the  appellant. 

Per  Curiam.  The  assignments  of  error  are  confined  to  the 
overruling  of  defendant's  motion  for  nonsuit  and  to  the  ren- 
dering of  final  judgment  in  favor  of  plaintiff.  The  trial  in 
the  county  court  was  without  a  jury,  and  the  only  objections 
or  exceptions  appearing  in  the  record  are  as  follows:  At  the 
close  of  plaintiff's  evidence,  "the  defendant's  counsel  moved 
the  court  for  a  nonsuit,  on  the  ground  that  plaintiff  had  failed 
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to  prove  a  good  cause  of  action,  which  motion  the  court  over- 
ruled." The  defendant  excepted  to  the  ruling,  and  also  ex- 
cepted to  the  finding  and  decision  of  the  court  against  him 
at  the  close  of  the  trial,  but  did  not  state  the  grounds  of  his 
objection. 

There  being  no  written  pleading  {Thome  v.  Ornauer,  8 Col. 
353),  the  questions  to  be  determined  on  this  appeal  must  be 
gathered  from  the  evidence.  The  evidence  shows  that  plain- 
tiff and  several  other  persons,  some  of  them  non-residents, 
were  tenants  in  common  of  a  certain  mine  in  Lake  County, 
plaintiff's  interest  being  one  eighth.  These  co-tenants  em- 
ployed Slater  to  work  the  mine,  extract  and  sell  the  ores,  and 
account  to  the  owners  for  the  proceeds.  By  this  arrangement, 
it  is  assumed  by  counsel  for  appellant  that  plaintiff  and  his 
co-owners  entered  into  a  copartnership,  thus  constituting  a 
relationship  different  from  that  existing  between  them  as  ten- 
ants in  common,  and  hence  that  plaintiff  cannot  maintain 
this  action  in  his  own  name  for  his  share  of  the  proceeds  of 
the  mine  in  the  hands  of  the  defendant  arising  out  of  such 
employment.  There  is  no  evidence  of  an  express  contract  of 
copartnership  having  been  agreed  to  between  the  several  own- 
ers for  any  fixed  or  definite  period,  or  at  all.  Nevertheless,  the 
existence  of  a  mining  partnership,  with  its  peculiar  limita- 
tions and  conditions,  may  perhaps  be  inferred  from  the  acts  of 
the  parties  and  the  circumstances  appearing  in  evidence:  Man- 
ville  V.  Paries^  7  Col.  128;  Charles  v.  Eshleman^  5  Col.  111. 

During  the  progress  of  the  work  a  controversy  arose  be- 
tween the  plaintiff,  Haas,  and  the  defendant.  Slater,  as  to  the 
rate  of  wages  per  month  the  latter  was  to  receive  under  his 
contract  of  hiring;  and  finally  plaintiff  undertook  by  written 
notice  to  defendant  to  terminate  defendant's  employment  so 
far  as  plaintiff's  interest  in  the  mine  was  concerned.  In  such 
notice  plaintiff  declared  that  after  a  certain  date,  so  far  as 
his  (plaintiff's)  interest  was  concerned,  he  would  dispense 
with  defendant's  services,  and  would  in  no  way  be  responsi- 
ble for  any  debts  that  might  be  contracted  in  connection  with 
said  mine  without  his  personal  consent.  This  notice  was  re- 
ceived by  defendant,  and  the  substance  thereof  was  promptly 
communicated  by  him,  in  writing,  to  the  other  owners.  In 
such  communication  defendant,  Slater,  declared  that  so  long 
as  the  other  owners  chose  to  retain  him  in  their  employ  it 
would   not  increase  their   expenses  at  all,  but  would   only 
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decrease  his  salary  twelve  and  one  half  per  cent, — that  is,  one 
eighth,  —  and  that  he  was  ready  to  relieve  plaintiflF,  Haas,  of 
the  burden  of  his  salary.  It  does  not  appear  that  the  other 
owners  made  any  objection  to  this  new  arrangement.  In  ad- 
dition to  giving  defendant  notice  of  his  withdrawal  from  the 
enterprise  of  working  the  mine,  plaintiff  also  posted  a  written 
notice  at  the  shaft-house,  giving  similar  notice  to  all  persons 
employed  by  or  dealing  with  Slater  in  working  the  mine. 

The  acceptance  of  plaintiflf 's  notice  by  defendant,  and  his 
express  assent  to  its  terms,  the  communication  thereof  to  the 
other  owners,  and  their  acquiescence  therein,  together  with 
his  posted  notice  to  all  other  persons  interested,  justify  the 
conclusion  that  there  was  a  withdrawal  by  plaintiflf  from  any 
mining  copartnership  which  may  have  theretofore  existed  be- 
tween the  several  co-tenants.  The  other  owners,  as  well  as 
plaintiflf  and  defendant,  having  notice  of  the  new  arrange- 
ment, the  court  was  warranted  in  finding  that  there  was  a 
complete  termination  by  mutual  consent  of  plaintiflF 's  liabil- 
ity to  defendant  under  the  original  contract  of  employment, 
and  that  by  this  means  plaintiflF 's  interest  in  the  proceeds  of 
the  mining  property  was  entirely  severed  from  that  of  his 
co-tenants. 

The  defendant  continued  working  the  mine  and  extracting 
ores  therefrom  for  several  months  after  the  withdrawal  of 
plaintiflF  as  aforesaid.  The  evidence  was  somewhat  conflict- 
ing as  to  the  rate  of  monthly  wages  the  defendant  was  entitled 
to  receive;  but  it  is  clear  that  defendant,  at  the  close  of  his 
employment,  reserved  out  of  the  proceeds  of  the  mine  his 
monthly  wages  at  the  full  rate  and  for  the  full  time  as  origi- 
nally claimed  by  himself,  disregarding  altogether  the  abroga- 
tion of  the  original  contract  resulting  from  plaintiflF 's  written 
notice,  his  own  response,  and  the  acquiescence  of  the  other 
owners. 

Though  not  specifically  so  stated,  it  is  obvious  that  the 
finding  and  judgment  of  the  court  were  based  upon  the  amount 
of  plaintiflf 's  interest  in  the  surplus  proceeds  of  the  mine  in 
the  hands  of  defendant,  according  to  the  theory  that  plain- 
tiflF's  liability  under  the  original  contract  had  been  terminated 
and  his  interest  in  the  proceeds  of  the  mine  severed  from  that 
of  his  co-tenants. 

The  findings  of  fact  by  the  trial  court  upon  the  conflicting 
evidence  cannot  properly  be  disturbed.     PlaintiflF 's  share  in 
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the  proceeds  of  the  mine  having  been  entirely  severed  from 
that  of  his  co-tenants,  there  appears  to  be  no  legal  obstacle  to 
his  recovery  of  the  same  in  this  action.  The  judgment  of  the 
county  court  is  accordingly  affirmed. 

CSo-TEfAHor  —  Right  ot  Osn  Co-tbnxnt  to  Maihtaw  ak  Aomm  with- 
0T7T  Jonmta  his  Co-tbitamts.  —  Ab  to  joinder  of  co-tenaota  u  partiea  pUia* 
tifl;  see  Lothrop  r,  Amoldt  26  Me.  136;  43  Am.  Dea  256,  and  not«> 
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DuTOHER  V,  Hobby. 

[86  QlOseiA,  198.J 

SuBBOOATiON  —  PuBOHASSR  AT  VoiD  FoBEOLOSuRB  Sals.  —  Where  property 
sold  ander  a  void  foreclosure  of  a  mortgage  thereof  haa  been  purchased  by 
one  at  sheriff's  sale,  and  the  purchase-money  applied  to  the  payment  of 
the  mortgage,  and  the  sale  and  purchase  are  subsequently  eet  aside  and 
declared  void,  the  purchaser  may  be  subrogated  to  all  the  rights  which 
the  mortgagee  originally  had. 

Petition  by  Hobby  as  trustee,  for  the  use  of  Warren,  ad- 
ministrator of  Caswell,  against  several  of  the  Bunches  and 
Dutcher.  The  petitioner  conveyed  certain  land  to  Mrs.  Bunch 
and  her  children,  for  the  purchase  price  of  which  she  gave  her 
notes  for  six  hundred  dollars,  secured  by  mortgage.  The  land 
was  subsequently  sold  at  foreclosure  sale  and  purchased  by 
Caswell,  who  received  a  sheriflF's  deed  and  paid  the  purchase- 
money  to  the  mortgagee.  The  Bunches  resisted  Caswell's 
right  to  take  possession,  offering  to  refund  the  purchase-money, 
and  alleging  that  the  foreclosure  was  void.  This  suit  was  dis- 
missed, and  ejectment  brought  to  recover  the  land  for  Cas- 
well's estate.  Dutcher  in  the  mean  time  acquired  a  lien  as 
attorney  for  the  Bunches,  which  he  proceeded  to  foreclose. 
The  land  was  sold  under  a  fraudulent  tax  levy,  purchased  by 
one  Banks,  and  fraudulently  transferred  by  him  to  one  of  the 
Bunches,  who  is  in  possession,  claiming  title  in  fee,  free  from 
the  mortgage  lien.  The  petition  prays  for  a  decree  foreclosing 
the  mortgage  for  the  purchase-money,  the  same  to  be  paid  to 
Warren,  and  declaring  the  sheriflF's  deed  to  Bunch  to  be  void, 
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and  that  Dutcher's  claim  rest  on  what  remains  after  payment 
of  the  purchase-money,  and  that  he  be  restrained  from  en- 
forcing any  judgment  on  his  lien  until  the  priorities  are  set- 
tled by  final  decree.  Dutcher  demurred  on  the  ground  that 
the  matter  alleged  was  not  sufficient  basis  for  the  relief  sought. 
The  demurrer  was  overruled,  and  he  appealed. 

Salem  Dutcher,  for  the  plaintiff  in  error. 

Frank  H.  Miller,  for  the  defendants  in  error. 

Blandford,  J.  The  main  question  in  this  case  is,  whether, 
where  property  sold  under  a  void  foreclosure  of  a  mortgage 
as  the  property  of  the  mortgagor,  which  has  been  purchased 
by  one  at  sheriff's  sale,  and  the  purchase-money  applied  to 
the  payment  of  the  mortgage,  and  said  sale  and  purchase  is 
afterwards  set  aside  and  declared  void,  such  purchaser  can  be 
subrogated  to  the  rights  which  the  mortgagee  originally  had 
to  have  his  mortgage  foreclosed,  and  the  property  therein  con- 
veyed sold  in  discharge  of  the  lien  of  the  mortgage.  It  will 
not  be  necessary  to  consider  any  other  question  made  by  this 
record.  While  we  are  not  permitted  to  lift  the  veil  of  the 
future,  we  take  the  liberty  of  pushing  back  the  shutters  of  the 
past  so  as  to  let  the  light  shine  upon  this  question. 

We  think  the  authorities  suflSciently  answer  this  question 
in  the  affirmative.  In  2  Freeman  on  Executions,  2d  ed.,  sec. 
352,  it  is  laid  down  that  a  purchaser  at  a  void  judicial  sale 
under  foreclosure  has  the  same  right  as  the  original  mort- 
gagee himself.  In  Brobst  v.  Brock,  10  Wall.  534,  the  court 
says:  "It  is  enough  that  an  irregular  or  a  void  judicial  sale, 
made  at  the  instance  of  a  mortgagee,  passes  to  the  purchaser 
all  the  rights  the  mortgagee,  as  such,  had."  In  Gilbert  v. 
Cooley,  Walk.  Ch.  494.  it  was  held  that  though  a  statutory 
foreclosure  of  a  mortgage  be  irregular,  and  no  bar  to  the  equity 
of  redemption,  yet  a  purchaser  at  such  sale  succeeds  to  all  the 
interest  of  the  mortgagee.  To  the  same  efifect,  see  the  case  of 
Jackson  v.  Bowen,  7  Cow.  13,  wherein  the  court  held  that  a 
conveyance  by  a  mortgagee,  as  upon  a  statutory  foreclosure 
under  the  power  of  sale  in  his  mortgage,  even  if  the  proceed- 
ings to  foreclose  be  irregular,  yet  carries  all  his  interest  as 
mortgagee  to  the  purchaser,  as  well  in  the  debt  as  the  land 
mortgaged.  Such  a  deed  operates  as  a  good  assignment,  and 
the  purchaser  may  claim  as  assignee.  See  also  Rorer  on  Ju- 
dicial Sales,  sec.  224;  1  Jones  on  Mortgages,  874,  subd.  a,  sec. 
878;  Freeman  on  Void  Judicial  Sales,  51-53;  Davis  v.  Gaines, 
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104  U.  S.  386;  Bentley  v.  Long,  1  Strob.  Eq.  43;  47  Am.  Dec. 
523;  Howard  v.  North,  5  Tex.  290;  51  Am.  Dec.  769;  Robert- 
son V.  Bradford,  73  Ala.  116;  McGee  v.  Wallis,  57  Miss.  638; 
34  Am.  Rep.  484.  In  1  Story's  Eq.  Jur.,  sec.  478,  it  is  said: 
"  Such  principle  has  the  highest  and  most  persuasive  equity 
as  well  as  common  sense  and  common  justice  for  its  founda- 
tion." The  cases  cited  by  the  learned  counsel  for  the  plain- 
tiff in  error  will  be  found,  upon  examination,  to  apply  to  the 
doctrine  of  caveat  emptor,  which  applies  to  sales  upon  valid 
judgments,  and  is  usually  invoked  with  reference  to  sales 
upon  executions  issued  against  the  general  property  of  the 
judgment  debtor:  See  Boggs  v.  Fowler,  16  Cal.  559;  76  Am. 
Dec.  561;  Smith  v.  Painter,  5  Serg.  &  R.  223;  9  Am.  Dec.  344. 
And  such  we  find  to  be  the  cases  in  the  Georgia  Reports  cited 
in  the  brief  for  the  plaintiff  in  error. 

So  we  are  satisfied  that  the  court  committed  no  error  in 
overruling  the  demurrer  filed  by  the  plaintiff  in  error  in  this 
case  to  the  petition  of  the  defendants  in  error;  and  the  judg- 
ment is  affirmed.  

StTBKOOATION  —  RlOHTS    OT    PuROHASKBS    TPO,    AT  VoiD    JlTDIOIAL  SaLBS: 

Bee  note  to  Valle  r.  Fleming,  77  Am.  Dec.  564,  565;  compare  also  Wilton  r. 
Moufhury,  75  Wis.  191;  17  Am.  St.  Rep.  193,  and  note;  MagiU  r.  Dt  WUt 
tic  Bank,  126  IlL  244. 


KlOHMOND  AND  DaNVILLB  EaTLROAD  Co.  U  BbNSON. 

[86  Geoboia,  203.] 

Summons  —  Ambndment.  —  Where  a  sammons  dated  July  16th  requires  ths 
defendant  to  appear  on  the  first  Monday  in  July,  instead  of  the  first 
Monday  in  August,  as  prayed  for  in  the  declaration,  it  is  not  void,  upon 
the  appearance  of  the  defendant  at  the  latter  date,  and  may  be  amended 
on  motion. 

Common  Cabribrs  —  Liabilitt  fob  Goods  NzaLiaBXTLT  Held  and  Lost 
AFTKB  Arrival.  —  Where  goods  are  directed  to  be  shipped  to  a  cer- 
tain  point,  and  instead  of  sending  them  direct,  the  carrier  transports 
them  in  a  roundabout  way,  thereby  causing  a  delay  of  eight  days  in 
their  arrival,  and  two  days  subsequent  thereto  they  are  destroyed  by 
flood,  the  carrier  is  liable  for  their  loss,  especially  when  the  consignee 
has  made  daily  demands  for  the  goods  at  the  point  of  destination  from 
the  day  when  they  should  have  arrived  up  to  the  day  of  loss. 

Common  Carrier  —  Contract  ot  Oarriaqe,  when  will  hoi  Exccsb 
LiABiLnr.  —  When  goods  marked  with  a  certain  number  have  arrived 
at  their  destination,  and  are  afterwards  lost  by  flood  while  in  the  hands 
of  the  carrier,  and  after  they  have  been  demanded  by  the  eonsigoea 
npon  his  bill  of  lading  for  goods  marked  with  the  same  number,  a  co»> 
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tract  of  carriage  with  the  shipper  exempting  the  carrier  from  liability 
for  "  wrong  carriage  or  wrong  delivery  of  goods  marked  with  initials, 
numbers,  or  imperfectly  marked  "  will  not  excuse  the  carrier  for  liability 
for  the  loss. 

Common  Carrier.  — Bill  of  Ladh^q  13  Admissiblb  in  EviDBt^CE,  if  other- 
wise sufficiently  proved  to  exist,  without  proof  of  its  execution,  or  of 
the  signature  thereto,  or  of  the  agency  of  the  person  purporting  to  hava 
signed  it. 

CoMMOK  Carrier  —  NEOLiaKNca  —  Liabilitt  fob  Co0N3El  Fees. — In  an 
action  against  a  common  carrier  for  loss  of  goods  through  negligence,  ha 
is  not  liable  for  counsel  fees  in  addition  to  actual  damages,  in  the  ab- 
sence of  evidence  that  he  has  acted  in  bad  faith  or  has  been  stubbornly 
litigious  for  the  purpose  of  putting  the  plaintiff  to  unnecessary  expense. 

Pope  Barrow,  for  the  plaintiflf  in  error. 

/.  S.  and  W.  T.  Davidson,  for  the  defendant  in  error. 

Simmons,  J.  Benson  &  Co.  sued  the  railroad  company  for 
damages  occasioned  by  the  loss  of  certain  goods  described  in 
the  declaration.  The  process  attached  to  the  declaration 
commanded  the  defendant  "to  be  and  appear  at  the  city 
court  of  Richmond  County  next  to  be  holden  in  and  for  the 
county  aforesaid,  on  the  first  Monday  in  July,  1889";  and  was 
dated  July  16,  1889,  and  signed  by  the  clerk  of  the  city  court. 
The  regular  term  of  the  court  was  the  first  Monday  in  August. 
The  defendant,  by  its  counsel,  appeared  at  the  regular  term, 
and  moved  to  dismiss  the  case  because  the  process  was  void. 
On  motion  of  plaintiff's  counsel,  the  court  allowed  the  process 
to  be  amended;  and  to  this  ruling  the  defendant  excepted 
pendente  lite,  and  assigned  error  thereon.  The  trial  was  had, 
and  the  jury  returned  a  verdict  for  the  plaintiff.  The  defend- 
ant moved  for  a  new  trial  on  the  grounds  set  out  in  the  mo- 
tion, which  was  refused,  and  it  excepted. 

1.  We  do  not  think  the  court  erred  in  allowing  the  process 
to  be  amended.  We  do  not  agree  with  counsel  for  the  plain- 
tiff in  error  that  the  process  was  void,  and  therefore  not 
amendable  under  section  3490  of  the  code.  The  declaration 
prayed  for  process  requiring  the  defendant  "  to  be  and  appear 
at  the  August  term"  of  the  court;  and  the  process  was  issued 
in  the  name  of  the  judge  of  that  court,  and  signed  by  the  clerk 
thereof,  but  by  a  clerical  mistake  the  defendant  was  cited  to 
appear  the  first  Monday  in  July,  instead  of  the  first  Monday 
in  August.  The  court  had  jurisdiction  of  the  case,  and  it 
seems  from  the  record  that  the  process  was  suflBcient  to  bring 
the  defendant  to  the  regular  term  of  the  court,  at  which  time  it 
made  this  motion  to  dismiss.     Among  the  powers  conferred 
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upon  every  court  by  the  code  (sec.  206,  subd.  6)  is  the  power 
"  to  amend  and  control  its  process  and  orders  so  as  to  make 
them  conformable  to  law  and  justice."  In  the  case  of  Town,' 
send  V.  Stoddard,  26  Ga.  430,  where  the  process  required  the 
defendant  to  appear  on  the  second  Monday  in  April,  and  the 
time  fixed  by  law  for  holding  the  court  was  the  fourth  Monday 
in  April,  this  court  held  the  process  amendable.  In  Coving' 
ton  V.  Cothrans,  35  Ga.  156,  it  was  held  that  an  attachment 
issued  on  the  3d  of  April,  1866,  returnable  to  the  "inferior" 
court,  was  amendable  by  inserting  the  word  "  county,"  instead 
of  "inferior."  Walker,  J.,  in  delivering  the  opinion  of  the  court, 
said:  "The  defendant  was  not  ignorant  of  the  court  to  which 
the  process  was  returned,  for  he  appeared  at  the  proper  term  and 
objected  to  the  proceedings  because  a  single  word,  'inferior,' 
had  been  used  by  the  mistake  of  a  ministerial  oflScer  for  the 
word  'county.'  The  time  for  such  trifling  is  past."  In  the 
case  of  Blahe  v.  Camp,  45  Ga.  298,  an  attachment  was  sued 
out,  returnable  by  law  to  the  1120th  district  G.  M.,  but  the 
magistrate,  by  mistake,  made  the  attachment  returnable  to 
the  919th  district.  The  levying  officer  returned  the  papers 
to  the  proper  district,  to  wit,  the  1120th,  and  judgment  was 
then  entered  upon  the  attachment.  It  was  held  that  the  judg- 
ment was  not  void,  and  McCay,  J.,  said:  "  We  do  not  think 
this  mistake  makes  the  proceedings  void.  It  is  not  the  writ- 
ten direction  to  the  sheriff  or  constable  which  gives  the  court 
jurisdiction,  but  the  law.  If  the  officer  had  obeyed  the  di- 
rection, and  returned  the  papers  as  directed,  the  court  to  which 
it  would  then  have  been  returned  would  not  have  had  juris- 
diction, and  the  judgment  would  have  been  void.  As  it  is, 
the  court  which  tried  the  case  was  authorized  to  do  so  by  the 
statute.  Our  statute  of  amendments  is  very  broad.  No  tech- 
nical objections  even  to  a  process  are  to  be  regarded,  if  the 
court  has  jurisdiction."  In  the  case  of  Williame  v.  Buchanan^ 
75  Ga.  789,  the  original  process  required  the  defendant  to  ap- 
pear "on  the  second  Monday  in  April  next,"  but  by  mistake 
the  copy  process  required  him  to  appear  "  on  the  second  Mon- 
day in  December  next."  The  process  was  dated  December 
28th.  The  following  April  was  the  time  of  the  regular  term, 
and  no  term  of  the  court  was  to  meet  in  December.  It  was 
held  that  service  of  this  declaration  and  copy  process  was  suf- 
ficient to  put  the  defendant  on  notice  of  the  case.  Jackson, 
C.  J.,  in  the  course  of  the  opinion,  said:  "When  a  man  knows 
that  be  is  sued,  and  is  served  with  a  copy  of  the  declaration 
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which  tells  him  what  he  is  sued  for,  and  in  what  court,  it  would 
be  well  for  him  to  step  to  the  clerk  of  that  court  and  find  out 
something  about  any  little  mistake  in  the  process,  and  attend 
at  the  first  term  to  take  advantage  of  the  mistake,  if  it  would 
avail  him,  or  have  it  corrected  and  put  off  a  terra,  if  the  court 
BO  decided;  especially  would  it  be  prudent  not  to  delay  action 
until  after  trial  term,  verdict,  judgment,  and  execution,  and 
then  set  up  the  mistake  of  the  clerk,  which  must  have  been 
knoivn  to  him  the  moment  he  read  the  copy  declaration  and 
process  handed  him  by  the  sheriflf,  and  called  to  mind  the 
fact,  known  to  everybody  in  Sumter  County,  that  the  superior 
court  met  in  April,  and  not  in  December."  The  code,  section 
3345,  declares:  "No  technical  or  formal  objections  shall  in- 
validate any  petition  or  process,  but  if  the  same  substantially 
conforms  to  the  requisitions  of  this  code,  and  the  defendant 
has  had  notice  of  the  pendency  of  the  cause,  all  other  objec- 
tions shall  be  disregarded;  provided,  there  is  a  legal  cause  of 
action  set  forth  as  required  by  this  code." 

The  ruling  in  Lowrey  v.  Richmond  and  Danville  R.  R.  Co., 
83  Ga.  504,  does  not  conflict  with  the  ruling  in  this  case.  As 
will  be  seen  from  a  casual  reading  of  that  case,  its  facts  were 
different  from  the  facts  in  the  present  case.  In  that  case  the 
petition  was  addressed  to  the  city  court  of  Atlanta,  and  process 
was  prayed  returnable  to  that  court;  but  the  clerk  of  the  supe- 
rior court  of  Fulton  County,  who  was  also  ex  officio  clerk  of 
the  city  court,  annexed  to  the  declaration  and  to  the  copy 
which  was  served  on  the  defendant  a  process  requiring  it  to 
appear  at  an  impossible  term  of  the  superior  court,  which 
process  bore  test  in  the  name  of  the  judge  of  the  superior 
court,  and  was  signed  by  the  clerk  of  the  superior  court.  The 
process  was  held  to  be  void  for  the  reason  that  the  suit  was 
filed  in  the  city  court,  but  the  process  required  the  defendant 
to  appear  in  the  superior  court,  and  bore  test  in  the  name  of 
the  judge  of  the  superior  court,  and  was  signed  by  the  clerk 
of  the  superior  court  as  such,  and  not  as  clerk  of  the  city 
court  of  Atlanta. 

2.  The  main  question  argued  before  us  in  this  case  was  as 
to  the  liability  of  the  railroad  company  under  the  facts  dis- 
closed in  the  record.  Counsel  for  the  plaintiff  in  error  in- 
sisted that  the  railroad  company  was  not  liable,  because  the 
goods  were  destroyed  by  an  unprecedented  flood,  and  under 
the  law  a  common  carrier  is  not  liable  for  damage  occasioned 
by  the  act  of  God.     Counsel  for  the  defendant  in  error  replied 
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that  while  it  was  true  that  the  goods  were  destroyed  by  the 
flood,  the  facts  show  that  if  it  had  not  been  for  the  negligence 
'of  the  defendant  in  delaying  the  goods  an  unreasonable  time 
upon  its  road,  and  detaining  them  in  its  depot  after  arrival  at 
their  destination,  the  flood  would  not  have  operated  so  as  to 
injure  or  destroy  them.  Whether  the  law  be  that  a  common 
carrier  is  not  liable  when  the  damage  is  caused  by  the  act  of 
God,  though  the  negligence  of  the  carrier  contributed  to  the 
damage,  or  whether  it  be  that  the  carrier  is  liable  when  the 
carrier's  negligence  concurs  with  the  act  of  God  in  causing 
the  damage,  is  a  question  upon  which  we  find  the  authorities 
very  conflicting;  but  it  is  unnecessary  for  us  to  decide  that 
question  here.  The  facts  show  that  the  goods  were  directed 
to  be  shipped  from  Richmond,  Virginia,  to  Augusta,  Georgia; 
but  instead  of  shipping  them  directly  to  Augusta,  the  carrier 
Fhipped  them  first  to  Atlanta,  Georgia,  and  reshipped  them 
from  Atlanta  to  Charlotte,  North  Carolina,  and  from  Char- 
lotte, North  Carolina,  shipped  them  to  Augusta.  They 
should  have  been  received  in  Augusta  on  the  first  day  of 
September,  but  they  were  not  received  until  the  8th.  On  the 
10th  they  were  damaged  by  flood.  The  evidence  shows  that 
from  the  1st  of  September  up  to  the  time  of  the  flood  the 
consignees  sent  every  day  to  the  depot  of  the  railroad  com- 
pany and  asked  for  the  goods,  and  were  informed  that  they 
had  not  arrived.  Miller,  the  clerk  of  the  consignees  who  went 
to  the  agent  of  the  railroad  company  and  asked  for  the  goods, 
testified:  "  I  am  quite  sure  I  took  the  bill  of  lading  with  me 
and  showed  it.  It  was  plainly  marked  on  that  that  the  box 
was  for  Benson  &  Co.  We  kept  sending  for  the  goods  up  to 
the  day  of  the  flood."  It  also  appears  that  while  the  box  was 
not  marked  with  the  name  of  Benson  &  Co.,  the  consignees, 
but  was  marked  simply  with  the  figure  3005,  in  lieu  of  the 
name,  their  name  did  appear  on  the  "  way-bill "  sent  by  the, 
company  to  its  agent  in  Augusta;  and  that  the  agent  ad- 
mitted, after  the  flood,  that  the  loss  was  occasioned  by  care- 
lessness at  headquarters  in  not  sending  the  way-bill  with  the 
goods;  that  the  goods  had  arrived  two  days  before  the  flood, 
and  the  way-bill  was  not  received  by  him  until  after  the 
goods  were  destroyed.  Under  these  facts,  we  think  that  when 
Benson  &  Co.  sent  their  clerk  to  the  agent  at  Augusta  and 
demanded  the  goods,  and  the  clerk  showed  the  agent  the  bill 
of  lading  with  the  entries  thereon,  and  told  him  that  the 
goods  were  a  box  of  cheroot  cigars  (as  he  said  in  his  evidence 
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he  told  him),  and  the  goods  were  then  in  the  possession  of  the 
railroad  company,  as  the  evidence  shows  they  were,  and  the 
agent  failed  or  refused  to  deliver  them,  it  was  a  conversion  of 
the  goods  on  the  part  of  the  railroad  company,  and  if  the 
goods  were  subsequently  destroyed  by  the  flood,  the  railroad 
company  was  liable  for  the  value  thereof.  If  the  goods  had 
arrived  at  their  destination  and  were  in  the  possession  of  the 
railroad  company,  and  Benson  &  Co.  had  carried  their  bill  of 
lading  and  demanded  possession  thereof,  and  the  company 
had  refused  to  deliver  them,  Benson  &  Co.  could  have  com- 
menced their  action  of  trover  at  once  against  the  railroad 
company  and  recovered  the  value  of  the  goods,  although  they 
were  subsequently  destroyed  by  the  flood. 

But  it  is  claimed  by  the  railroad  company  that  it  could  not 
deliver  the  goods  to  Benson  &  Co.,  because  its  contract  of  car- 
riage with  the  shipper  exempted  it  from  liability  from  "  wrong 
carriage  or  wrong  delivery  of  goods  that  are  marked  with  ini- 
tials, numbers,  or  imperfectly  marked";  and  that  as  these 
goods  were  simply  marked  3005,  the  railroad  company  was 
not  liable  because  it  did  not  deliver  them.  We  think  that  if 
the  railroad  company  had  delivered  them  to  somebody  else 
who  had  a  bill  of  lading  for  a  package  of  goods  marked  3005, 
it  perhaps  would  not  have  been  liable;  but  as  it  did  not  de- 
liver them  to  any  one,  and  refused  to  deliver  them  to  Benson 
&  Co.  when  demanded  upon  their  bill  of  lading,  we  do  not 
think  this  clause  in  the  contract  applies. 

3.  It  is  complained  that  the  court  erred  in  admitting  in  evi- 
dence the  bill  of  lading,  because  there  was  no  proof  of  its  exe- 
cution, or  of  the  signature  thereto,  or  of  the  agency  of  the 
person  purporting  to  have  signed  it.  Under  the  evidence,  we 
think  there  was  no  error  in  admitting  the  bill  of  lading,  as  it 
was  sufficiently  proved. 

4.  The  plaintiff  in  error  also  complains  that  the  court  erred 
in  charging  the  jury:  "If  you  believe  from  the  evidence  that 
the  defendant  has  acted  in  bad  faith,  or  has  been  stubbornly 
litigious,  or  that  it  has  put  the  plaintiffs  to  unnecessary  ex- 
pense in  this  matter,  then  you  can  add  to  the  actual  damages 
reasonable  attorneys'  fees";  and  that  under  this  charge  the 
jury  returned  a  verdict  for  thirty  dollars  attorneys'  fees,  and 
that  this  verdict  was  contrary  to  the  evidence.  We  think  this 
exception  is  well  taken.  There  is  no  evidence  in  the  record 
that  the  defendant  acted  in  bad  faith,  or  was  stubbornly  liti- 
gious, or  put  the  plaintiffs  to  unnecessary  expense.     All  that 
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the  defendant  in  the  court  below  seems  to  have  done  was  to 
appear  in  court  and  insist  on  what  it  claimed  was  its  legal 
rights.  The  judgment  must  therefore  he  reversed,  and  a  new 
trial  had,  unless  the  plaintiff  shall  voluntarily  write  off  from 
the  verdict  the  sum  of  thirty  dollars;  but  in  the  event  the 
plaintiff  shall  consent  to  do  so,  the  judgment  of  the  court 
below  shall  stand  affirmed. 

Judgment  reversed,  with  direction. 

Summons,  Waiver  or  Defect  in,  bt  Appearancb.  —  A  voluntary  appear- 
ance waives  all  objection  to  a  summons  and  the  return  thereof:  Union  P.  Jt'y 
Co.  V.  De  Busk,  12  Col.  294;  13  Am.  St.  Rep.  221,  and  note;  Johnston  t.  San 
Francisco  S.  Union,  75  Cal.  134;  7  Am.  St.  Rep.  129;  Cartwnghi  v.  Chabert, 
3  Tex,  261;  49  Am.  Dec.  742;  Hanna  v.  McKenzie,  6  B.  Mon.  314;  43  Am.  Dec 
122,  and  note;  Austin  v.  Burroughs,  62  Mich.  181;  Roberts  v.  Allman,  106 
N.  C.  391.  A  bill  was  tiled  May  5th,  but  the  summons  bore  date  April  6th. 
It  was  held  that  the  summons  would  be  regarded  as  having  been  issued  in 
May,  and  that  the  use  of  the  word  "April "  was  a  mere  clerical  error:  Hem- 
mer  v.  Wolfer,  124  III  435. 

Common  Carrier  —  Negligenob — Liabilitt  for  Goods  Lost.  — The  lia- 
bility of  a  common  carrier  is  that  of  an  insurer  against  all  losses  except  those 
caused  by  the  act  of  God,  the  public  enemy,  or  the  contributory  negligence 
of  the  consignor:  Alabama  O.  S.  R.  R.  Co.  v.  Thomas,  89  Ala.  294;  18  Am. 
St.  Rep.  119,  and  note;  Fox  v.  Boston  etc.  R.  RCo.,  148  Mass.  220;  Missouri 
P.  R'y  Co.  V.  Young,  25  Neb.  651.  A  railroad  company  must  transport 
goods  with  reasonable  dispatch,  and  is  liable  for  any  injury  caused  by  a  neg- 
ligent delay:  Oulf  etc.  R'y  Co.  v.  Ellison,  70  Tex.  491;  Feinbergv.  Delaware 
etc  R.  R.  Co.,  52  N.  J.  L.  451;  see  note  to^ojTW  v.  Savannah  etc  R'y  Co.,  11 
Am.  St.  Rep.  360-366. 

Common  Carrier  —  Limitation  of  Liabilitt  bt  Contract.  —  A  carrier 
may  not  limit  his  liability  by  contract  so  as  to  evade  responsibility  for  neg- 
ligence: Alabama  O.  S.  R.  R.  Co.  v.  Thomas,  89  Ala.  294;  18  Am.  St.  Rep. 
119;  Witting  v.  SL  Louis  etc.  R'y  Co.,  101  Mo.  631;  20  Am.  St.  Rep.  636,  and 
note;  Southern  P.  R'y  Co.  v.  Maddox,  75  Tex.  300;  Boehl  v.  Chicago  etc  R'y 
Co.,  44  Minn.  191. 

Common  Carrier  —  Bill  of  Lading  —  Admissibilitt  in  Evidknob:  See 
note  to  Chandler  v.  Sprague,  38  Am.  Dec.  409.  Secondary  evidence  cannot 
be  received  as  to  the  contents  of  a  bill  of  lading  without  laying  a  proper 
foundation  therefor:  Alabama  etc  R.  R.  Co.  v.  ML  Vernon  Co.,  84  Ala.  173; 
notwithstanding  the  fact  that  it  is  in  the  posseasion  of  the  defendant:  Colum- 
but  etc  By  Co.  r.  Tillman,  79  Ga.  6a7. 
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Nashyillb,  Chattanooga,  and  St.  Louis   Eail- 
WAY  Company  v.  Hegqib  Brothers. 

[86  Geobqia,  210.] 

Common  Carriers  —  Liability  for  Negliqkncb  in  Carriage  of  Live- 
stock. —  Under  section  4386,  United  States  Revised  Statutes,  relating 
to  the  carriage  of  live-stock  by  common  carriers,  it  is  negligence  per  se 
for  a  railroad  company  to  keep  live-stock  upon  its  cars  for  more  than 
twenty-eight  consecutive  hours  without  unloading  them  for  rest,  water, 
and  feeding;  and  the  company  is  liable  not  only  for  the  penalty  pre- 
scribed in  the  statute,  but  also  for  all  damages  or  injury  that  may  thereby 
be  sustained  by  the  owner  of  the  stock. 

Common  Carriers  —  Liability  for  Negliqencb  in  Carriage  of  Live- 
stock. —  In  an  action  against  a  railroad  for  negligence  and  non-compli- 
ance with  the  statute  in  transporting  live-stock,  by  keeping  them  confined 
in  the  cars  for  more  than  twenty-eight  consecutive  hours,  the  fact  that 
the  company's  stock-yard  at  its  feeding-station  was  on  fire  upon  the 
arrival  of  the  train  will  not  excuse  it  for  not  furnishing  the  person  in 
charge  of  the  stock  all  proper  facilities  for  caring  for  them,  in  compliance 
with  the  contract  of  shipment,  nor  for  failing  to  stop  the  train  at  some 
other  station,  so  that  the  stock,  after  they  had  been  on  the  cars  more- 
than  twenty-eight  consecutive  hours,  might  be  unloaded,  watered,  and 
fed  by  the  person  in  charge,  notwithstanding  his  want  of  diligence  ia 
not  urging  that  the  train  be  so  stopped  for  that  purpose. 

J.  B.  Cumming  and  Bryan  Cumming,  for  the  plaintiflf  in 
error. 

Fleming  and  Alexander^  for  the  defendants  in  error. 

Simmons,  J.  This  was  an  action  brought  by  the  defendants 
in  error  against  the  plaintiff  in  error  for  damages  caused  to  a 
certain  car-load  of  liorses  by  reason  of  the  negligence  of  the 
plaintiff  in  error  in  not  stopping  its  cars  so  as  to  give  the 
defendants  in  error  an  opportunity  to  water  and  feed  their 
horses.  A  verdict  was  had  for  the  defendants  in  error,  and 
the  railway  company  moved  for  a  new  trial,  which  was  denied 
by  the  court,  and  it  excepted  to  this  ruling,  alleging  as  error 
the  special  grounds  set  forth  in  its  motion. 

The  evidence  showed  that  the  horses  were  shipped  from  St. 
Louis  to  Augusta,  and  had  been  on  board  of  the  train  about 
twenty-six  hours  when  the  train  arrived  at  Nashville;  that 
the  person  in  charge  of  the  horses  made  inquiries  of  certain 
persons  about  the  train  as  to  getting  the  horses  off,  and  hav- 
ing them  fed  and  watered,  and  was  told  that  this  could  not  be 
done;  the  stock-yards  of  the  company  were  on  fire  when  the 
train  reached  Nashville;  no  opportunity  was  afforded  to  the 
agent  of  the  defendants  in  error  to  unload  the  horses  for 
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the  purpose  of  feeding  and  watering  them,  by  the  railroad 
company,  or  any  of  the  employees  thereof,  but  the  car  in 
which  the  horses  were  loaded  was  attached  to  another  train, 
which  proceeded  through  to  Chattanooga  without  giving  an 
opportunity  at  any  intermediate  station  for  the  horses  to  be 
taken  care  of.  The  special  contract  under  which  the  horses 
were  shipped  was  put  in  evidence,  to  the  following  effect:  That 
the  tariflf  rate  on  the  shipment  to  Augusta  was  $226  per  car; 
that  in  consideration  of  the  fact  that  the  car  was  to  be  trans- 
ported for  $113,  and  a  free  passage  to  the  owner  or  his  agent 
on  the  train  with  the  animals,  this  being  a  special  rate  lower 
than  the  regular  rate,  the  shipper  released  the  railroad  com- 
pany and  its  connecting  lines  from  the  liability  of  a  common 
carrier  in  the  transportation  of  the  animals,  and  agreed  that 
such  liability  should  be  only  that  of  a  private  carrier  for 
hire;  that  the  shipper  agreed  that  he  would  load  and  unload 
the  animals  at  his  own  risk,  and  feed,  water,  and  attend  the 
same  at  his  own  expense  and  risk  while  they  were  in  the 
stock-yards  awaiting  shipment,  and  while  on  the  cars  or  at 
feeding  or  transfer  points,  or  where  they  might  be  unloaded 
for  any  purpose;  that  while  the  employees  of  the  railroad 
should  provide  the  owner  or  person  in  charge  of  the  animals 
all  proper  facilities  on  trains  and  at  stations  for  taking  care 
of  the  same,  the  business  of  the  railroad  should  not  be  delayed 
by  the  detention  of  the  trains  to  unload  and  reload  the  ani- 
mals for  any  cause  whatever,  but  the  car  might  be  left  at  a 
station,  upon  the  request  of  the  person  in  charge  of  the  same, 
and  unloaded  and  reloaded  by  him;  that  should  damage  oc- 
cur for  which  the  railroad  might  be  liable,  the  value  at  the 
date  and  place  of  shipment  should  govern  the  settlement,  ia 
which  the  amount  claimed  should  not  exceed,  for  a  horse  or 
mule,  $100,  which  amount,  it  was  agreed,  was  as  much  as 
such  animals  were  reasonably  worth.  This  agreement  was 
dated  February  14,  1889.  It  was  shown  by  the  evidence  that 
neither  the  railroad  company  nor  any  of  its  employees  pro- 
vided the  person  in  charge  of  the  animals  with  any  facilities 
whatever  for  taking  care  of  the  same,  notwithstanding  it  ap- 
pears that  the  person  in  charge  in  behalf  of  the  owners  of  the 
horses  applied  to  various  persons  who  seemed  to  be  connected 
with  the  railroad  for  permission  and  opportunity  to  unload 
the  cars  at  Nashville,  in  order  that  he  might  feed  and  water 
the  animals,  and  give  them  the  required  rest  after  their  long 
journey.     Nor  were  the  cars  left  at  Nashville,  which  was  a 
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feeding-station ;  but  they  were  attached  to  another  train,  which 
proceeded  through  to  Chattanooga.  It  is  very  clearly  shown 
by  the  testimony  that  the  damage  to  the  stock  was  caused  in 
consequence  of  the  fact  that  they  were  kept  on  board  of  the 
cars  for  over  forty  hours,  without  rest  or  food  or  water.  There- 
fore we  think  the  verdict  of  the  jury  was  warranted  by  the 
testimony  in  the  case. 

Section  4386  of  the  Revised  Statutes  of  the  United  States 
provides  that  "  no  railroad  company  within  the  United  States 
whose  road  forms  any  part  of  a  line  of  road  over  which  cat- 
tle, sheep,  swine,  or  other  animals  are  conveyed  from  one  state 
to  another,  or-the  owners  or  masters  of  steam,  sailing,  or  other 
vessels  carrying  or  transporting  cattle,  sheep,  swine,  or  other 
animals  from  one  state  to  another,  shall  confine  the  same  in 
cars,  boats,  or  vessels  of  any  description,  for  a  longer  period 
than  twenty-eight  consecutive  hours,  without  unloading  the 
same  for  rest,  water,  and  feeding,  for  a  period  of  at  least  five 
consecutive  hours,  unless  prevented  from  so  unloading  by  storm 
or  other  accidental  causes."  We  think,  under  this  statute,  that 
where  a  railroad  company  keeps  live-stock  upon  its  cars  for 
more  than  twenty-eight  consecutive  hours,  this  constitutes 
negligence  per  se,  and  such  railroad  company  is  liable  not 
only  for  the  penalty  prescribed  in  the  statute,  but  also  for  any 
damages  or  injury  that  may  thereby  be  sustained  by  the  owner 
of  the  stock.  We  furthermore  think  that,  under  the  contract 
between  these  parties,  it  was  the  duty  of  the  railroad  company 
to  have  afforded  the  person  in  charge  and  having  care  of  these 
animals  an  opportunity  to  unload  the  same  upon  their  arrival 
at  Nashville,  or  at  some  other  place,  when  they  had  been  upon 
the  cars  twenty-eight  consecutive  hours;  and  having  failed  to 
afford  this  opportunity  of  feeding  and  watering  the  stock  and 
giving  them  the  required  rest,  the  railroad  company  is  liable 
for  the  consequences  of  any  injury  to  the  animals  that  may 
have  ensued  thereby.  And  while  the  statute  of  the  United 
State  was  an  act  in  favor  of  humane  treatment  of  animals 
while  being  transported,  yet  we  think  that  a  violation  of  the 
same  on  the  part  of  the  railroad  company  was  negligence  ia 
itself  for  which  they  would  be  liable.  So  we  think  the  verdict 
of  the  jury  was  not  without  evidence  to  support  it;  nor  do  we 
think  it  was  contrary  to  law.  The  fact  that  the  stock-yards 
of  the  defendant  were  on  fire  when  the  train  arrived  at  Nash- 
ville was  not  sufficient  excuse  for  not  furnishing  to  the  person 
in  charge  of  the  anirhals,  under  the  contract,  all  proper  facili- 
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ties  for  taking  care  of  the  same;  nor  was  it  a  sufficient  excuse  for 
not  stopping  the  car  five  hours,  there  or  at  some  other  station, 
as  provided  for  in  the  statute,  so  that  the  animals,  after  they 
had  been  upon  the  cars  twenty-eight  consecutive  hours,  might 
be  unloaded  and  watered  and  fed  by  the  person  in  charge. 

Should  it  be  thought  that  the  agent  of  the  owner  in  attend- 
ance upon  the  stock  was  deficient  in  urging  compliance  with 
the  statute,  the  railroad  employees  knew,  or  should  have  known, 
of  that  want  of  diligence  on  his  part;  and  as  it  was  for  them 
to  select  the  place  for  stopping,  and  to  comply  with  the  statute, 
with  or  without  his  request,  his  failure  in  diligence  is  no  excuse 
for  the  company  under  the  act  of  Congress.  The  owner  of  the 
stock  not  being  present,  his  servant  and  the  company's  ser- 
vants had  no  right,  as  against  him,  to  violate  the  statute  any 
more  than  as  against  the  United  States. 

Judgment  affirmed.  

Common  Casrikrs — Liabilitt  fob  Neqliqent  Carriaor  op  Live-stook. 
—  A  railroad  company  receiving  live-stock  for  transportation  is  liable  as  a 
common  carrier:  Kansas  etc  B'y  Co.  v.  Nichols,  9  Kan.  235;  12  Am.  Rep.  494, 
and  ext'ended  note;  Railway  Co.  v.  Wynn,  88  Tenn.  320.  Compare  note  to 
Rktford  r.  Smith,  13  Am.  Bep.  53. 


Brown  v.  Smith. 

[86  Oeoboia,  274.J 

Mastsb  AiTD  Servant — Hirer  of  Another  Servant,  when  BKOOMia 
Master.  —  Where  a  master  has  hired  his  servant  to  another,  giving  the 
latter  the  complete  and  absolute  control  and  direction  of  the  servant, 
with  the  exclusive  right  to  discharge  him,  put  another  in  his  place,  or 
put  him  at  other  work,  the  original  master  is  not  liable  for  his  negli* 
gence,  although  he  receives  pay  for  the  work  so  done  by  him,  as  he  is  for 
the  time  being  the  servant  of  the  hirer. 

Letter  and  Ravenel,  for  the  appellant. 
O'Connor  and  O^Byrne,  for  the  respondents. 

Simmons,  J.  Brown  sued  Smith  and  Kelly  for  damages, 
alleging,  in  substance,  that  he  was  engaged  as  a  laborer  in  dis- 
charging a  vessel  laden  with  coal  lying  at  the  wharf  of  C.  H. 
Dixon,  in  Savannah;  that  it  was  his  duty  to  remain  in  the 
hold  of  the  vessel  to  receive  empty  tubs  as  they  were  lowered 
into  the  hold,  and  to  unhook  them  from  the  hoisting-rope,  and 
hook  thereon  full  tubs  to  be  hoisted  therefrom;  that  there  was 
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also  then  and  there  employed  in  discharging  the  vessel  a  cer- 
tain pair  of  mules,  the  property  of  said  Smith  and  Kelly, 
managed  and  controlled  by  their  servant,  these  mules  being 
attached  to  a  rope  used  in  hoisting  the  coal,  and  being  driven 
by  said  servant  of  the  defendants;  that  during  the  dischar- 
ging of  the  vessel  it  was  the  duty  of  this  servant,  as  an 
empty  tub  was  loaded  into  the  vessel,  to  keep  the  mules  sta- 
tionary while  the  plaintiff  unhooked  the  empty  tub  from  the 
rope  and  hitched  thereto  a  full  tub,  and  not  to  drive  the  mules 
oflf  or  permit  them  to  walk  off  until  satisfied  that  the  plaintiflf 
had  finished  the  hooking  and  unhooking;  that  an  empty  tub 
had  been  lowered  into  the  hold,  and  while  he  was  engaged  in 
unhooking  it  from  the  rope,  and  before  he  had  finished  doing 
so,  the  driver  of  the  mules,  without  any  signal  so  to  do,  negli- 
gently and  carelessly  permitted  the  mules  to  walk  ofl',  jerking 
the  empty  tub  against  the  petitioner's  hand,  catching  the  hand 
between  the  tub  and  the  side  of  the  hatchway,  and  crushing 
and  mashing  it  so  as  to  make  it  necessary  to  amputate  the. 
third  finger,  depriving  him  of  the  use  of  his  hand  and  causing 
him  to  lose  time  and  money,  etc.,  and  giving  him  great  pain. 
The  jury  returned  a  verdict  in  favor  of  the  defendants,  and 
the  plaintiff  moved  for  a  new  trial,  which  was  refused,  the 
court  holding  that  under  the  evidence  the  plaintiff  was  not 
entitled  to  recover,  because  the  driver  of  the  mules  was  not 
the  servant  of  the  defendants,  but  the  servant  of  Dixon.  The 
evidence  on  this  point,  in  substance,  was,  that  Dixon  had  a 
vessel  loaded  with  coal,  and  employed  Brown,  the  plaintiff,  to 
assist  in  unloading  it,  and  hired  from  Smith  and  Kelly  a  pair 
of  mules  and  a  driver.  The  mules  were  to  be  hitched  to  a 
rope,  and  by  this  means  were  to  pull  the  tubs  of  coal  out  of 
the  hold,  upon  the  dock.  Although  Dixon  hired  the  mules 
and  driver  from  Smith  and  Kelly,  he  had  full  control  of  both; 
they  were  under  his  control  and  direction  during  the  time 
the  work  of  unloading  the  coal  was  in  progress,  and  when  the 
driver  was  not  driving  the  mules,  Dixon  had  the  right  to  put 
him  at  anj'-  other  work  in  and  about  the  vessel.  And 
although  he  did  not  pay  the  driver  for  his  work,  but  paid 
Smith  and  Kelly  for  the  hire  of  the  mules  and  the  driver,  he 
nevertheless  had  the  right,  under  the  contract  with  Smith  and 
Kelly,  to  discharge  the  driver  and  appoint  a  substitute  in  his 
place,  if  the  driver  was  careless  or  incompetent.  Smith  and 
Kelly  had  no  right  to  give  any  directions  to  the  driver  while 
in  the  service  of  Dixon,  nor  to  control  him  in  any  manner  dur- 
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ing  that  time,  but  he  was  to  be  under  the  absolute  control  of 
Dixon  during  the  progress  of  the  work. 

Under  this  state  of  facts,  we  think  the  court  was  right  in 
holding  that  the  driver  of  the  mules  was  not  the  servant  of 
Smith  and  Kelly  in  that  particular  work,  and  that  the  plain- 
tiff could  not  recover  from  them.  While  it  is  true  that  the 
driver  of  the  mules  may  have  been  the  general  servant  of  Smith 
and  Kelly,  yet  when  they  hired  him  to  Dixon  for  this  particu- 
lar work,  and  gave  Dixon  control  over  him,  and  the  right  to 
discharge  him  if  Dixon  found  it  necessary,  the  driver  became 
the  special  servant  of  Dixon  for  that  occasion,  and  Smith  and 
Kelly  would  not  be  liable  for  his  negligent  acts  while  thus  in 
the  employment  of  Dixon.  Wood,  in  his  work  on  master  and 
servant,  section  317,  says:  "The  real  test  by  which  to  deter- 
mine whether  a  person  is  acting  as  the  servant  of  another 
is  to  ascertain  whether,  at  the  time  when  the  injury  was 
inflicted,  he  was  subject  to  such  person's  orders  and  con- 
trol, and  was  liable  to  be  discharged  by  him  for  disobe- 
dience of  orders  or  misconduct."  In  Whittaker's  Smith  on 
Negligence,  page  165,  it  is  said:  "Where  a  master  allows  his 
servant  to  be  hired  by  another,  he  remains  liable  to  the  hirer 
and  to  strangers  for  negligence  of  such  servant;  and  even 
where  that  other  himself  selects  the  servants,  although  the 
master  might  not  be  liable  for  mere  incompetency,  yet  he 
would  be  so  for  negligence.  If  the  master  abandons  all  con- 
trol over  the  servant  and  all  right  to  discharge  him,  and  these 
rights  are  taken  by  the  hirer,  of  course  the  servant  becomes 
the  servant  of  the  hirer." 

In  Shearman  and  Redfield  on  Negligence,  section  162,  it  is 
said:  "If  the  hirer  is  vested  for  the  time  with  the  exclusive 
right  to  discharge  the  servants  and  employ  others,  he  alone 
is  responsible  for  their  defaults." 

We  have  seen  from  the  evidence  above  quoted  that  Dixon 
had  the  exclusive  right  to  discharge  this  driver  and  employ 
another  in  his  place.  He  had  the  right  absolutely  to  control 
and  direct  the  driver.  He  had  the  right  to  take  him  from 
the  mules  and  put  him  at  other  work.  In  other  words,  he 
had  as  ample  and  complete  control  over  the  driver  as  if  he 
had  originally  hired  him.  We  think,  therefore,  that,  under 
these  authorities,  and  others  which  will  be  cited,  when  Brown 
was  injured  by  the  carelessness  of  the  driver,  the  driver  was 
not  the  servant  of  Smith  and  Kelly,  but  the  servant  of  Dixon: 
Macdonell  on  Master  and  Servant,  307  et  seq.;  Laugher  v. 
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Pointer,  5  Bam.  &  C.  547;  Murphey  v.  Caralli,  3  Ex.  461; 
Kimball  v.  Cushman,  103  Mass.  194;  4  Am.  Rep.  528;   Varyv, 
Chicago  etc.  R.  R.  Co.,  42  Iowa,  246. 
Judgment  affirmed.  

Master  and  Servant  —  Rklation  of,  when  Exists.  —  The  relation  of 
master  and  servant  exists  only  when  the  person  sought  to  be  charged  as 
master  for  the  act  of  the  servant  either  employed  or  controlled  him,  or  had 
the  right  of  control  over  him,  at  the  time  the  injury  sued  for  happened,  or 
expressly  or  tacitly  assented  to  the  rendition  of  the  particular  service  by 
him.  He  mast,  at  the  time,  have  had  the  right  to  direct  the  action  of  the 
servant,  and  to  accept  or  reject  its  rendition  by  him:  Mound  City  etc.  Co.  v. 
Conlon,  92  Mo.  221.  For  the  relation  to  exist  so  as  to  make  the  master  re- 
sponsible, he  must  not  only  have  the  power  to  select  the  servant,  but  to 
direct  the  mode  of  executing  the  work,  and  to  so  control  him  in  his  acts  in 
the  course  of  the  employment  as  to  prevent  injury  to  others:  Robinson  v. 
Webb,  11  Bush,  464.  He  is  deemed  to  be  the  master  who  has  the  supe. 
rior  choice,  control,  and  direction  of  the  servant,  and  whose  will  the  servant 
represents,  not  merely  in  the  ultimate  result  of  his  work,  but  in  all  its 
details:  Robinson  y.  Webb,  11  Bush,  464.  Whether  or  not  the  relation  of 
master  and  servant  exists  so  as  to  invoke  the  rule  of  respondeat  superior  de- 
pends mainly  on  whether  or  not  the  employer  retains  the  direction  and  con- 
trol of  the  work,  or  has  given  it  to  another  person:  Andrews  v.  Boedecker, 
17  111.  App.  213;  for  the  liability  of  the  master  does  not  reach  wrongs  caused 
by  the  carelessness  of  servants  in  work  not  directed  by  the  master,  as,  for 
instance,  the  business  of  a  third  person,  or  of  the  servant  himself,  or  of  the 
master,  which  he  did  not  expressly  or  impliedly  direct  him  to  perform.  In 
other  words,  the  relation  of  master  and  servant  and  the  responsibility  of 
the  master  grows  out  of,  is  measured  by,  and  begins  and  ends  with  his 
control  of  the  servant:    WiUse  v.  State  Road  etc.  Co.,  63  Mich.  639. 

Still,  if  for  his  own  protection  the  owner  reserves  over  that  which  he  per- 
mits to  be  used  by  another  the  essential  powers  of  a  master,  he  will  be  held 
to  sustain  that  relationship  when  the  rights  of  others,  afifected  by  the  negli- 
gence of  those  selected,  paid,  and  kept  in  his  employment,  are  brought  in 
question:  Burton  v.  Galveston  etc.  R'y  Co.,  61  Tex.  526. 

The  relation  of  master  and  servaxit  does  not  cease  to  exist  so  long  as  the 
master  reserves  any  control,  or  right  of  control,  over  the  method  and  man- 
ner of  doing  the  work  or  the  agencies  by  which  it  is  to  be  afifected:  Fell  v. 
Rich  Hill  etc.  Co.,  23  Mo.  App.  216. 

Prima  facie,,  a  person  found  doing  service  for  another  is  in  the  other's 
employ.  If  the  owner  retains  the  power  of  controlling  the  work,  the  rela- 
tion existing  between  him  and  the  person  contracted  with,  so  far  as  the 
responsibility  on  the  part  of  the  owner  for  the  acts  of  the  person  employed 
is  concerned,  is  that  of  master  and  servant.  The  mere  fact  that  the  person 
employed  followed  a  certain  trade  or  profession,  or  carried  on  a  separate  and 
distinct  employment,  does  not  change  the  rule:  Perry  v.  Ford,  17  Mo.  App. 
212. 

An  express  contract  is  not  essential  to  create  the  relation  of  master  and 
servant.  It  may  be  implied  from  circumstances,  so  that  the  master  will  be 
liable  for  the  negligence  of  the  servant,  though  in  fact  the  relation  did  not 
exist,  as  where  he  induced  the  belief  that  the  relation  existed,  and  thereby 
led  another  to  act  upon  it  to  his  injury:  Growcock  v.  Hall,  82  Ind.  202. 
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The  relation  of  master  and  servant  exists  where  thelatter  is  employed,  not  by 
the  master  directly,  but  by  an  employee  in  charge  of  a  part  of  the  master's 
business,  with  authority  to  engage  assistants  therein;  and  the  fact  that  the 
subordinate  servant  receives  compensation  proportionate  to  the  work  done 
does  not  make  any  diflference:  Rumvxll  v.  Dilworth,  111  Pa.  St.  343.  And 
one  who,  at  the  request  of  the  man  in  charge  of  the  work,  temporarily  assists 
in  the  master's  work,  not  expecting  remuneration,  is  for  the  time  being  a 
servant  of  the  master,  and  entitled  to  the  same  protection  as  any  other  ser- 
vant: Johnson  v.  Ashland  Water  Co.,  71  Wis.  553;  6  Am.  St.  Rep.  243.  The 
fact  that  a  person,  whoj  being  In  charge  of  a  horse  with  the  assent  of  the 
owner,  and  engaged  in  his  business,  causes  an  injury  by  negligent  riding 
while  in  the  general  employment  of  a  third  person  will  not  exempt  the 
owner  of  the  horse  from  liability  for  the  injury,  unless  the  relation  of  the 
third  person  to  the  business  is  such  as  to  give  him  exclusive  control  of 
the  means  and  manner  of  the  accomplishment  of  the  business,  and  exclusive 
direction  of  the  persons  employed  therefor:  Kimball  v.  Cushman,  103  Mass. 
194;  4  Am.  Rep.  528;  Preston  v.  Knight,  120  Mass.  5.  If  a  master  sends  his 
servant  to  deliver  a  load  of  coal  to  the  occupants  of  a  store,  and  such  occu- 
pants  have  the  right  to  direct  the  absolute  control  and  mode  or  manner  of 
such  delivery,  then  the  servant  becomes  their  servant,  so  as  to  render  them 
liable  for  injuries  occasioned  by  his  negligence  in  delivery  of  the  coal:  Clapp 
V.  Kemp,  122  Mass.  481. 

A  convict  is  the  servant  of  the  person  employing  him,  even  if  his  wages  go 
to  the  county  in  which  he  is  imprisoned:  Hartwig  v.  Bay  State  etc.  Co.,  43 
Hun,  425.  If  the  keeper  of  a  prison  places  a  convict  in  charge  to  protect  his 
premises  from  trespassers,  the  relation  of  master  and  servant  exists  so  as  to 
make  the  keeper  liable  for  an  unlawful  injury  inflicted  by  the  convict:  Ward 
V.  Young,  42  Ark.  542, 

Where  a  regular  brakeman  is  absent,  and  the  safe  and  proper  management 
of  the  train  requires  it,  a  conductor  has  authority  to  employ  a  brakeman  for 
the  time  being,  who  thereby  becomes  the  servant  of  the  company:  Sloan  T. 
Central  Iowa  Ky  Co.,  62  Iowa,  728. 

A  driver  of  a  street- car  who,  on  being  relieved  by  another  driver,  immedi- 
ately leaves  the  car  for  the  purpose  of  getting  a  meal  is  still  1>he  servant  of 
the  company,  so  as  to  make  the  latter  liable  for  his  gross  negligence  or  care- 
lessness in  leaving  the  car:  Commonwealth  v.  Brockton  Street  R'y  Co.,  143 
Mass.  501.  An  engine-wiper  employed  in  a  railroad  company's  round-house 
is  still  the  servant  of  the  company  after  leaving  the  house  and  while  passing 
through  the  yards  on  his  way  to  or  from  work:  Ewald  v.  Chicago  etc  S'y  Co., 
70  Wis.  420;  5  Am.  St.  Rep.  178. 

In  an  action  against  a  railroad  company  for  damages  for  personal  injury 
inflicted  by  the  employees  on  a  train,  it  appeared  that  both  the  train  and 
the  road  belonged  to  the  company,  although  the  road  had  not  been  formally 
accepted  from  the  contractor  who  built  it,  and  that  the  employees  on  the 
train  were,  at  the  time  of  the  accident,  employed  and  paid  by  the  company, 
and  could  be  discharged  on  complaint  of  the  contractor,  it  was  decided  that 
the  relation  of  master  and  servant  existed  between  the  company  and  the  em- 
ployees on  the  train,  so  as  to  make  it  liable  for  their  negligence:  Burton  v. 
Galveston  etc.  R'y  Co.,  61  Tex.  526;  New  Orleans  etc.  R.  R.  Co.  v.  Noi~wood,  62 
Miss.  565;  52  Am.  Rep.  191.  Although  a  person  is  not  the  owner  or  manager 
of  a  steamboat,  and  has  no  authority  to  hire,  control,  or  discharge  its  em- 
ployees, still,  if  it  is  navigated  by  him  or  for  him,  and  the  employees  are  con- 
trolled for  him  by  another,  he  is  liable  for  their  negligence:  Fay  v.  Davidson^ 
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13  Minn.  523.  The  relation  of  master  and  servant  exists  between  father  and 
daughter,  where  she,  being  twenty>nine  years  of  age,  resides  with  him,  and 
by  a  tacit  understanding  continaea  to  perform  domestic  duties,  and  is  sup- 
plied  by  him  with  food  and  clothing:  Lipe  r.  Eisenlerd,  .S2  N.  Y.  229.  A 
servant  employed  by  a  flour  merchant  to  deliver  his  goods,  who  starts  with 
a  wagon-load  of  flour  and  bran  for  difierent  customers,  and  leaves  several 
bags  of  bran  by  the  roadside  while  going  to  deliver  the  flour,  intending  to 
take  the  bran  on  his  return,  and  thus  gain  time  to  attend  to  his  own  private 
business,  must  be  regarded  aa  acting  for  the  master  in  leaving  the  bran,  so 
as  to  make  the  latter  liable  for  an  injury  caused  by  the  fright  of  a  horse  in 
being  driven  by:  Phelon  v.  Stiles,  43  Conn.  426. 

If  the  hirer  of  a  team  with  a  driver  agrees  with  the  owner  that  he  will 
furnish  his  own  driver,  the  latter  becomes  his  servant:  Hofer  v.  Hodge.  52 
Mich.  372;  50  Am.  Rep.  25*5.  When  a  person  is  injured  by  the  negligent 
driving  of  the  owner's  team  by  his  driver,  both  team  and  driver  being  hired 
by  a  third  person,  who  requested  the  services  of  that  particular  driver,  the 
owner  is  not  liable,  the  driver  being  at  the  time  the  servant  of  the  hirer: 
Jodin  V.  Orand  Rapids  Tee  Co.,  50  Mich.  516;  45  Am.  Rep.  54.  Where  the 
owner  furnishes  a  driver  to  manage  his  team,  and  the  hirer  acquires  the  right 
to  superintend  and  direct  the  servant,  the  latter  continues  to  be  the  servant 
of  the  owner,  who  is  responsible  for  his  negligence:  Ames  v.  Jordan,  71  Me. 
640;  36  Am.  Rep.  352;  Huff  v.  Ford,  126  Mass.  24;  30  Am.  Rep.  645.  A 
ferry-man  transporting  a  stage  and  its  passengers  across  a  stream  is,  as  to  a 
passenger  contracting  with  the  stage  company  for  transportation  only  over 
its  route,  to  be  regarded  as  the  servant  of  the  stage  company:  McLean  v. 
Burbank,  11  Minn.  277.     To  the  same  effect.  Hooper  v.  Wells,  27  Cal.  11. 

If  a  contractor  agrees  with  the  trustees  of  an  estate  to  take  down  a  build- 
ing for  them  undej  their  direction,  and  subject  to  their  approval,  he  is  their 
servant,  so  as  to  make  them  liable  for  his  negligence:  Linnehan  v.  Rollins,  137 
Mass.  123;  60  Am  Rep.  287.  When  the  owner  of  a  quarry  hires  a  party  to 
go  into  the  quarry  to  quarry  stones  therein,  break  the  same  to  a  certain  size, 
and  pile  them  up  for  measurement,  but  retains  no  other  or  further  control 
over  the  employee,  who  furnishes  the  gunpowder  and  other  tools,  and  is  paid 
by  the  perch,  the  relation  of  master  and  servant  exists,  and  the  latter  is  lia- 
ble for  injury  inflicted  by  the  employee  in  destroying  adjacent  buildings  while 
blasting  with  gunpowder:  City  of  Tiffin  v.  McCormack,  34  Ohio  St.  638;  32 
Am.  Rep.  408.  A  porter  or  other  employee  of  the  Pullman  car  company, 
where  the  car  of  such  company  forms  a  part  of  a  regular  train,  is  to  be  re- 
garded as  the  servant  of  the  company  running  such  train:  Williams  v.  Pull- 
man Palace  Car  Co.,  40  La.  Ann.  417;  8  Am,  St.  Rep.  538;  Pennsylvania 
Company  v.  Roy,  102  U.  S.  451;  Tfiorpe  v.  New  York  Central  etc.  R.  R.  Co., 
76  N.  Y.  402;  32  Am.  Rep.  325.  Where,  under  a  contract,  a  party  acts  aa 
yard-master  and  station-agent  for  a  railroad  company,  with  absolute  control 
of  the  grounds,  yards,  buildings,  engines,  cars,  and  employees  furnished  by 
the  company,  such  employees  to  be  paid  and  controlled  by  him,  aad  hia 
whole  work  to  be  done  to  the  satisfaction  of  the  company's  superintendent, 
who  has  power  to  revoke  the  contract  if  the  work  is  unsatisfactory,  the  rela- 
tion of  master  and  servant  exists  between  the  contractor  and  the  company, 
and  the  latter  is  liable  for  the  negligence  of  th«  train-mea  under  hia  control: 
Speedy.  Atlantic  etc.  R.  R.  Co.,  71  Mo.  303. 

Shovelers  engaged  in  transferring  coal  from  a  vessel  at  the  doek  into  the 
ears  of  a  railroad  company,  the  apparatus  used  being  sapplied  by  the  com- 
pany and  controlled  by  its  servants,  and  the  shovelers   being   paid  from 
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money  received  by  the  company  from  the  ship-holders  for  unloading,  are  the 
servants  of  the  company:  Daley  v,  Bo^tton  etc  R.  R.  Co.,  147  Mass.  101.  Bnt 
a  stevedore  employed  to  load  or  unload  a  vessel  for  a  gross  sum  is  not  the 
servant  of  the  owner  of  the  vessel,  so  aa  to  make  him  liable  for  the  negli- 
gence of  the  men  employed  by  the  stevedore:  Sieeenyv.  Murphy,  32  La.  Ann. 
628;  Pingree  v.  Leyland,  135  Mass.  398.  A  pilot,  while  he  has  charge  of 
a  vessel,  is  the  servant  of  the  owner:  Yates  v.  Brown,  25  Mass.  23.  Still, 
where  a  vessel  is  being  towed  by  a  steam-tug,  the  master  and  crew  of  the 
latter  are  not  the  servants  of  the  owner  of  the  former:  Sproul  v.  Hemming- 
way,  14  Pick.  1.  A  farm  employee  who  is  to  receive  a  part  of  the  crop  as 
compensation  for  his  services  is  the  servant  of  the  land-owner:  Richey  v. 
Dupre,  20  S.  0.  6. 

A  railroad  company,  accepting  the  services  of  a  gateman  employed  by  an. 
other  company  owning  the  road  used  by  it,  thereby  recognizes  such  gateman 
as  its  servant,  and  is  liable  for  his  negligence:  Cleveland  etc.  R'y  Co.  v. 
Schneider,  45  Ohio  St.  678.  One  may  be  the  servant  of  another,  so  far  as  a 
claim  for  services  is  concerned,  even  though  at  the  same  time  he  was  in  the 
employ  of  a  third  person  both  in  and  out  of  the  business  hours  of  the  latter: 
Wallace  v.  De  Young,  98  111.  638;  33  Am.  Rep.  108. 

The  principle  of  respondeat  superior  applies  to  municipal  corporations,  where 
the  acta  of  their  servants  refer  to  powers  and  duties  ministerial  in  their 
nature  and  character:  Toledo  v.  Cone,  41  Ohio  St.  149;  Lloyd  v.  Mayor  of 
New  York,  5  N.  Y.  369;  55  Am.  Dec.  347;  Conrad  v.  Ithaca,  16  N.  Y.  158; 
but  a  public  officer  elected  or  appointed  in  a  city  to  perform  public  duties 
prescribed  by  statute,  and  not  for  the  benefit  of  the  city  in  its  corporate 
capacity,  is  not  the  servant  of  the  town  so  as  to  make  the  latter  liable  for  his 
negligence:  Hafford  v.  New  Bedford,  82  Mass.  297;  Dunbar  v,  Boston,  112 
Mass.  75;  Alger  y.  Boston,  119  Mass.  77. 

A  newsboy  permitted  to  pass  in  and  out  of  street-cars,  but  not  in  the  em- 
ploy of  the  company,  is  not  the  servant  of  the  company:  Philadelphia  Trac- 
tion Co.  y.  Orbann,  1 19  Pa.  St.  37.  So  a  postal-clerk  is  not  the  servant  of 
the  company  on  whose  train  he  runs:  Muster  v.  Chicago  etc.  R.  R.  Co.,  61 
Wis.  325;  50  Am.  Rep.  141.  A  licensee  of  the  exclusive  privilege  of  enter- 
ing trains  for  the  purpose  of  selling  and  supplying  lunches  to  passengers  is 
not  the  servant  of  the  railroad  company:  Fluker  v.  Georgia  R.  R.  etc  Co.,  81 
Ga.  461;  12  Am.  St.  Rep.  328.  A  store-keeper  who  sells  merchandise,  and 
then  permits  or  directs  the  purchaser's  servant  to  remove  it  by  throwing  it 
from  an  upper  window  into  the  street,  does  not,  by  so  doing,  make  the  ser- 
vant his  servant  so  as  to  be  liable  for  his  act:  McCullough  v.  Shoneman,  105 
Pa.  St.  169;  51  Am.  Rep.  194.  A  landlord  is  not  liable  to  a  servant  of  the 
tenant  for  an  injury  resulting  from  the  negligence  of  the  latter,  unless  it  arose 
from  some  unperformed  duty  remaining  upon  the  landlord,  even  though  the 
servant  was  originally  his  servant,  was  ignorant  of  the  lease,  and  supposed 
himself  still  in  the  employment  of  the  landlord:  Crusstlle  v.  Pugh,  67  Ga.  430; 
44  Am.  Rep.  724.  When  a  master  sends  his  servant  to  deliver  a  load  of 
merchandise  to  a  customer  at  a  distance,  and  upon  his  arrival  the  customer 
requests  him  to  take  the  merchandise  to  another  person,  at  a  considerable 
distance  farther  on,  and  while  there  get  some  freight,  and  bring  it  to  him, 
while  so  engaged  the  servant  is  not  in  the  employ  of  the  first  master  so  as 
to  make  him  liable  for  his  negligence:  Stone  v.  Hills,  45  Conn.  44;  29  Am. 
Rep.  635.  If  a  clerk  is  in  the  employment  of  a  merchant,  and  the  latter, 
with  another,  forms  a  partnership  in  the  same  business,  after  which  the  clerk 
enters  into  the  service  of  the  firm,  his  employment  with  the  first  master  is 
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at  an  end,  and  upon  receiving  the  wages  due  up  to  the  time  of  the  formation 
of  the  partnership,  and  a  refusal  to  work  without  an  increase  in  salary,  he 
cannot,  upon  being  discharged,  recover  from  the  original  employer:  Ander» 
eon  V.  Freeman,  75  Ga.  93.  A  police-officer  is  not  the  servant  of  the  city 
appointing  him,  so  as  to  exonerate  it  from  liability  for  injury  sustained  by 
him  because  of  a  defective  highway:  Kimball  v.  Boston.  1  Allen,  417. 

One  who  contracts  with  another  to  do  a  specific  piece  of  work  for  him, 
which  work  is  lawful  in  its  nature,  and  who  furnishes  and  has  the  absolute 
control  of  his  assistants,  and  who  executes  the  work  entirely  in  accord  with 
his  own  ideas,  or  with  a  plan  previously  given  him  by  the  person  for  whom 
the  work  is  done,  without  being  subject  to  the  latter's  orders  in  respect  to 
the  details  of  the  work,  with  absolute  control  thereof,  is  not  a  servant  of  his 
employer,  but  is  an  independent  contractor,  and  a  person  injured  by  hia 
negligence  in  the  performance  of  the  work  has  no  right  of  action  against  the 
party  for  whose  benefit  the  work  is  done.  In  other  words,  neither  an  inde- 
pendent contractor  nor  his  assistants  are  the  servants  of  the  party  with 
whom  he  contracts,  and  the  only  question  to  be  determined  in  fixing  the  lia- 
bility is  as  to  who  has  the  control  of  those  employed  in  the  work,  and  con- 
trol of  the  manner  in  which  it  is  done.  If  one  contracts  with  another  to 
perform  lawful  work  without  reserving  any  control  of  those  employed  in  the 
work,  or  the  manner  in  which  it  is  to  be  done,  the  contractor  who  controls 
and  directs  those  engaged  in  the  work,  and  not  the  party  for  whom  it  is " 
done,  is  the  master,  and  liable  for  their  negligence.  If,  however,  the  party 
for  whom  the  work  is  done  reserves  such  control,  he  is  liable  as  the  master. 
To  this  effect  the  authorities  are  numerous  and  harmonious.  Among  them 
are  St.  Louis  etc.  R'y  Co.  v.  Yonley,  53  Ark.  503;  Hale  v.  Johnson,  80  111. 
185;  Westv.  St.  Louis  etc.  R.  R.  Co.,  63  111.  545;  Wrayv.  Evans,  80  Pa.  St. 
102;  Reed  v.  Allegheny  City,  79  Pa.  St.  300;  Edmundson  v.  Pittshirgh  etc.  R.  R. 
Co.,  Ill  Pa.  St.  316;  Smith  v.  Simmons,  103  Pa.  St.  32;  49  Am.  Rep.  113; 
Miller  v.  Minnesota  etc.  R'y  Co.,  76  Iowa,  655;  14  Am.  St.  Rep.  258;  Brown  v. 
McLeish,  71  Iowa,  381;  Du  Pratt  v.  Lick,  38  Cal.  691;  Powell  v.  Construction 
Co.,  88  Tenn.  692;  McCafferty  v.  Spuyten  Duyvil  etc.  R.  R.  Co.,  61  N.  Y.  178; 
19  Am.  Rep.  267;  Coughty  v.  Ghhe  Woolen  Co.,  56  N.  Y.  124;  New  Orleans 
etc.  R.  R.  Co.  V.  Reese,  61  Miss.  581;  Robinson  v.  Webb,  11  Bush,  464;  Fuller 
V.  Citizens'  Bank,  15  Fed.  Rep.  875;  Hitte  v.  Republican  Valley  R.  R.  Co.,  19 
Neb.  620;  Bennett  v.  Truebody,  66  Cal.  509;  56  Am.  Rep.  117;  Bailey  v.  Troy 
etc.  R.  R.  Co.,  57  Vt.  252;  52  Am.  Rep.  129;  Fink  v.  Missouri  Furnace  Co.,  82 
Mo.  276;  52  Am.  Rep.  376;  Carter  v.  Berlin  Mills,  58  N,  H.  52;  42  Am.  Rep. 
572;  McCarthy  v.  Second  Parish  of  Portland,  71  Me.  318;  36  Am.  Rep,  320. 

One  who  voluntarily  undertakes  to  perform  services  for  another,  who  as* 
sents  thereto,  stands  in  the  relation  of  servant  to  the  latter  while  so  engaged: 
Bantow  v.  Old  Colony  R.  R.  Co.,  143  Mass.  535;  Union  R'y  etc  Co.  v.  Kalla- 
ker,  114  IlL  325. 
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[86  GXOBQIA,  812.] 

Mastbr  AST)  Servant — Master's  Liability  for  Violenob  of  SERVAm*.  — 
A  railroad  company  is  liable  for  the  unlawful  violence  and  misbehavior 
of  its  employees,  both  on  the  cars  and  at  the  ofQce  of  the  company.  The 
rule  is  here  applied  to  a  battery  committed  by  a  conductor  upon  a  pas- 
senger on  the  car,  and  repeated  afterwards  at  the  company's  o£5ce. 

Lawton  and  Cunningham,  and  E,  S.  Elliott,  for  the  plaintiff 
in  error. 

Oarrard  and  Meldrim,  for  the  defendant  in  error. 

Bleckley,  C.  J.  The  jury  found  for  the  plaintiff  belov^  two 
thousand  dollars.  The  motion  for  a  new  trial  complains  of 
no  error  by  the  court,  but  attacks  the  verdict  as  contrary  to 
law,  to  evidence,  etc.,  and  as  excessive  in  amount.  The  mo- 
tion was  overruled.  This  was  an  approval  of  the  verdict  by 
the  presiding  judge. 

Treating  the  testimony  of  the  plaintiff  and  his  witnesses  as 
reliable,  and  as  presenting  the  whole  truth  of  the  case,  there 
can  be  no  doubt  that  the  verdict  was  warranted  in  all  respects. 
The  plaintiff,  being  a  passenger  on  a  street-car,  was  called 
upon  by  the  conductor  for  his  fare.  He  had  money  in  his 
pocket,  and  telling  the  conductor  to  wait  a  minute,  was  feel- 
ing for  a  nickel,  when  he  was  seized  by  the  conductor,  and 
ordered  off  the  car.  A  struggle  ensued,  and  the  conductor 
kicked  him  off  the  platform,  the  car  being  in  rapid  motion. 
The  plaintiff  then  repaired  immediately  to  the  office  of  the 
company  for  the  purpose  of  making  complaint  to  the  superin- 
tendent. He  reached  the  office  in  about  eighteen  or  twenty 
minutes.  The  .conductor  arrived  at  or  near  the  same  time. 
The  conductor  cursed  him,  kicked  him  again  twice,  hit  him 
with  his  fist,  and  shoved  him  away.  Others  present  took  part 
with  the  conductor,  and  plaintiff  was  badly  beaten.  The  con- 
ductor plunged  a  knife  into  him.  His  left  arm  was  broken, 
and  the  cut  with  the  knife  was  in  the  back  of  the  head.  He 
became  unconscious,  and  was  afterwards  picked  up  by  a  po- 
liceman some  two  blocks  distant  from  the  office.  He  could 
not  say  exactly  where  and  at  what  time  he  was  cut,  but  he 
saw  the  conductor,  while  on  the  platform  of  the  office,  draw  a 
knife  from  his  pocket,  and  open  it  with  his  teeth.  The  evi- 
dence adduced  by  the  company  conflicted  with  this  account 
in  several  material  respects,  but  that  conflict  counts  for  noth- 
ing on  this  writ  of  error,  the  jury  having  found  in  favor  of  the 
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plaintiff,  and  their  finding  having  been  approved  by  the  pre- 
siding judge.  The  company  is  responsible  for  the  unlawful 
violence  and  misbehavior  of  its  employees,  both  on  the  cars 
and  at  the  office:  Gassway  v.  Atlanta  etc.  R.  R.  Co.,  58  Ga.  216j 
Peeples  v.  Brunswick  etc.  R.  R.  Co.,  60  Ga.  281;  Western  and 
Atlantic  R.  R.  Co.  v.  Turnevy  72  Ga.  292;  53  Am.  Rep.  842; 
City  and  Suburban  Wy  Co.  v.  Brauss,  70  Ga.  368;  Christian  v. 
Columbus  etc.  R'y  Co,,  79  Ga.  460. 

There  was  no  error  in  denying  the  motion  for  a  new  trial. 

Judgment  affirmed.  

Master  and  Servant  —  Liability  op  Master  paR  Servant's  Torts. — 
The  master  is  liable  for  the  torts  of  his  servant  committed  in  the  coiirse  of 
his  employment:  McClung  v.  Dearborne,  134  Pa.  St.  896;  19  Am.  St.  Rep. 
708,  and  note.  This  rule  is  applied  to  an  assault  and  battery  committed  by  a 
railway  conductor  upon  a  passenger  on  a  railway  train:  Dillingham  v.  BuS' 
sell,  73  Tex.  47;  15  Am.  St.  Rep.  753,  and  note.  In  Brazil  v.  Peterson,  44 
Minn.  212,  where  a  barkeeper  of  a  saloon  assaulted  a  person  who  was  in  the 
saloon  in  an  intoxicated  and  helpless  condition,  the  court  decided  that  the. 
proprietor  of  the  saloon  was  liable.  A  master  cannot  be  held  responsible  for 
the  acts  of  a  servant  done  in  violation  of  his  orders  and  beyond  the  scope  of 
his  employment:  Andrews  v.  Oreen,  62  N.  H.  436. 


Bennett  v.  State. 

[86  QEORaiA,  401.] 

Cbiminal  Law  —  Characi'eh  —  PRE»uMFrioN  in  Absence  o»  Proof.  — 
An  accused  is  not  bound  to  put  his  character  in  issue.  His  omission  to 
do  so,  or  to  show  good  character,  does  not  justify  a  presumption  that 
his  character  is  bad,  from  which  an  inference  of  guilt  can  be  drawn. 

Criminal  Law  —  Character  —  Presumption.  —  The  character  of  a  party 
accused  of  crime  is  presumed  to  be  good,  until  the  contrary  is  proved. 

Criminal  Law  —  Character.  —  Guilt  of  Accused  must  be  proved  beyond 
a  reasonable  doubt,  whether  his  character  is  good  or  bad. 

Criminal  Law  —  Character  —  Comments  of  Counsel.  —  It  is  reversible 
error  to  allow  counsel  for  the  prosecution  to  argue,  against  objection, 
that  want  of  testimony  as  to  the  character  of  the  accused  authorizes  the 
jury  to  infer  that  his  character  is  bad,  although  his  counsel,  in  argu> 
ment  as  to  his  good  character,  has  gone  outside  the  evidence. 

McCurry  and  Proffitt,  for  the  plaintiif  in  error. 

W.  M.  Howard,  solicitor-general^  and  Harrison  and  Peeples^ 
for  the  state. 

Simmons,  J.  Bennett  was  tried  for  the  offense  of  burglary, 
and  was  convicted.  He  made  a  motion  for  a  new  trial,  which 
was  refused,  and  he  excepted.     One  of  the  grounds  of  the 
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motion  is,  that  the  prosecuting  attorney,  in  the  closing  argu- 
ment, argued  that  the  defendant  had  a  bad  character;  that 
he  had  a  right  to  prove  his  good  character,  and  had  not  done 
-SO.  The  defendant  objected  to  this,  and  requested  the  court 
mot  to  allow  it.  The  court  stated  that  the  argument  was 
proper,  and  he  would  allow  it  to  proceed.  Following  is  a 
note  which  the  court  attaches  to  this  ground:  "The  first 
ground  of  the  motion  for  new  trial  is  true,  with  the  following 
additional  statement  in  connection  with  what  occurred  and 
lin  explanation  thereof:  In  his  argument  before  the  jury, 
•defendant's  counsel  had  stated  and  reiterated  repeatedly, — 
1.  His  personal  conviction  that  the  defendant  was  an  honest 
man  and  a  man  of  good  character,  and  that  nothing  criminal 
had  ever  before  been  charged  against  him;  2.  That  the  de- 
fendant was  a  man  of  as  good  a  character  as  Bowers,  one  of 
the  state's  witnesses,  and  stood  as  well  in  the  community  as 
Bowers  did;  3.  That  Duncan,  a  witness  for  the  state,  was  a 
man  of  good  character,  and  had  employed  defendant  for  six 
years,  and  that  Duncan  would  not  have  done  so  if  defendant 
was  a  thief;  and  4.  That  defendant  ^tood  well  among  his 
neighbors,  and  was  regarded  where  he  lived  as  an  honest 
man  and  one  of  good  character,  so  far  as  the  evidence  in  this 
case  disclosed.  In  replying  to  these  arguments,  the  solicitor- 
general  said,  in  doubtful  cases,  in  cases  where  the  state  had 
proved  many  suspicious  facts  and  circumstances  against  a 
defendant,  the  law  allowed  him  to  prove  his  good  character, 
and  that  if  this  defendant  was  a  man  of  such  good  character 
and  reputation  as  his  counsel  had  insisted  he  was,  why  had 
he  not  called  some  of  his  neighbors  to  prove  his  good  charac- 
ter? and  that  his  failure  to  do  so  must  be  because  he  had  no 
such  good  reputation.  When  the  point  was  made  that  this 
argument  was  improper,  the  court  refused  to  interrupt  the 
solicitor-general,  because  of  the  fact  that  defendant's  counsel 
had  made  the  statements  above  mentioned." 

We  think  the  court  erred  in  allowing  the  state's  counsel  to 
argue  before  the  jury,  after  objection  by  the  prisoner's  coun- 
€el,  that  the  defendant's  character  was  bad  because  he  had  a 
right  to  prove  his  good  character  and  had  not  done  so.  The 
accused  is  not  bound  to  put  his  character  in  issue.  If  he 
omits  to  do  so,  no  inference  of  his  guilt  can  be  drawn  there- 
from by  the  jury.  The  general  rule  is,  that  the  omission  to 
fihow  good  character  does  not  justify  a  presumption  that  the 
character  is  bad,  from  which  an  inference  of  guilt  can  be 
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drawn:  People  v.  Bodine,  1  Denio,  281;  AcJcley  T.  People,  9 
Barb.  609;  State  v.  Doclstader,  42  Iowa,  436;  State  v.  O'Neal, 
7  Ired.  251;  State  v.  Upham,  38  Me.  261;  Stephens  v.  -Sfafg,  20 
Tex.  App.  255;  People  v.  White,  24  Wend.  520;  Donoghoe  v. 
Peo^j^g,  6  Park.  Cr.  120;  Cluck  v.  -Sia^e,  40  Ind.  270;  Fletcher 
V.  State,  49  Ind.  134;  19  Am.  Rep.  673;  1  Bishop's  Crim. 
Proc,  sec.  1119. 

The  state  is  bound  to  prove  the  guilt  of  a  defendant  beyond 
a  reasonable  doubt,  whether  his  character  has  been  good  or 
bad.  It  does  not  follow  because  an  accused  person  may  have 
a  bad  character,  that  he  is  guilty  of  the  particular  offense  for 
which  he  is  being  tried.  Counsel,  both  for  the  state  and  the 
accused,  should  be  compelled  by  the  court  to  confine  them- 
selves in  their  arguments  to  the  evidence  in  the  case.  In  this 
state,  the  defendant  has  a  right  to  make  a  statement  of  his 
defense  to  the  jury,  and  it  has  been  held  in  several  cases  that 
the  state's  counsel,  where  the  defendant  omitted  to  make  such 
statement,  had  no  right  to  argue  that  fact  to  the  jury.  Nor 
can  the  jury  infer  guilt  from  the  defendant's  omission  to  make 
the  statement.  If  the  state's  counsel  is  not  allowed  to  argue 
this  fact  to  the  jury,  why  should  he  be  permitted  to  argue  that 
the  omission  to  prove  good  character  is  evidence  of  bad  charac- 
ter? Why  should  the  jury  be  permitted  to  infer  that  his  char- 
acter is  bad  because  he  has  omitted  to  prove  good  character? 

The  trial  judge,  however,  certifies  that  he  permitted  the 
state's  counsel  to  make  this  argument  because  the  prisoner's 
counsel  had  argued  to  the  jury  that  the  prisoner  had  a  good 
character,  etc.;  meaning  thereby  that  as  the  prisoner's  coun- 
sel had  argued  to  the  jury  a  fact  which  was  not  in  evidence, 
it  was  proper  to  allow  the  state's  counsel  to  reply  to  that 
argument,  and  to  say  that  the  prisoner's  character  was  bad 
because  he  had  a  right  to  prove  good  character  and  had 
failed  to  do  so.  In  State  v.  Upham,  38  Me.  261,  the-  indict- 
ment charged  the  accused  with  having  in  his  possession  coun- 
terfeit bank  bills.  He  offered  no  evidence  of  his  general  good 
character,  but  his  counsel  argued  to  the  jury  that  from  his 
position  in  society  as  postmaster,  his  character  ought  to  avail 
him  in  aid  of  the  common  presumption  of  innocence.  Coun- 
sel for  the  government  argued  that  the  want  of  such  testimony 
authorized  the  jury  to  infer  that  his  character  was  bad.  Re- 
fusal of  the  court  to  instruct  the  jury,  upon  request,  that  the 
failure  to  offer  such  proof  afforded  no  inference  of  guilt,  or  that 
the  character  was  not  good,  was  held  error. 
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There  are  many  authorities  which  hold  that  the  law  pre- 
sumes that  a  defendant  has  a  good  character.  This  was  held 
in  the  case  of  Stephem  v.  State,  20  Tex.  App.  269;  and  in  the 
case  of  Cluck  v.  State,  40  Ind.  270,  the  supreme  court  of  In- 
diana held  that  the  law  presumes  that  every  man  has  a  good 
character,  and  that  it  would  have  been  competent  for  counsel 
to  have  commented  on  such  presumption.  This  rule  is  also 
laid  down  in  Sackett  on  Instructions  to  Juries,  651.  In  the 
case  of  Goggans  v.  Monroe,  31  Ga.  331,  the  defendant's  counsel, 
in  his  argument,  insisted  that  the  plaintiff's  character  was 
bad;  whereupon  counsel  for  the  plaintiflF  requested  the  court 
to  charge  the  jury  that  the  law  presumed  the  plaintiff  to  be 
of  good  character,  until  the  contrary  was  shown  by  proof. 
The  trial  judge  refused  to  charge  as  requested,  and  this  court 
held  that  "  it  was  error  in  the  court  to  refuse  to  charge,  on 
request,  that  the  law  presumes  the  character  of  the  party  to  be 
good,  until  the  contrary  is  proven."  Jenkins,  J.,  in  delivering 
the  opinion,  said:  "  Defendant's  counsel  having  argued  that 
plaintiflf's  character  was  bad,  and  this  argument  being  likely 
to  prejudice  his  case  before  the  jury,  he  was  entitled  to  the 
legal  presumption  that  in  the  absence  of  evidence  proving  the 
contrary,  his  character  was  good;  and  it  was  error  in  the  court 
to  refuse  to  charge,  on  request,  that  the  law  did  so  presume." 

But  whether  this  be  true  or  not,  we  hold  that  the  court 
erred  in  allowing  the  state's  counsel,  over  the  objection  of  the 
prisoner's  counsel,  to  make  this  argument  to  the  jury, 
although  the  latter  had  first  violated  the  rules  of  court  by 
going  outside  of  the  evidence.  The  fact  that  the  prisoner's 
counsel  had  violated  the  rule  would  not  authorize  the  state's 
counsel  to  do  likewise.  To  hold  that  because  counsel  on  one 
side  violates  a  rule  of  court  in  his  address  to  the  jury  by  making 
statements  outside  of  the  evidence,  the  opposing  counsel  has 
the  right  to  violate  the  rule  in  like  manner,  over  objections 
of  opposing  counsel,  would  be  to  turn  a  court,  where  justice 
should  be  administered  according  to  the  rules  of  evidence  and 
of  law,  into  a  town  meeting.  We  could  as  well  hold  that  if  the 
prisoner's  counsel  introduces  illegal  evidence,  the  state's  coun- 
sel can  reply  by  introducing  other  illegal  evidence;  and  this, 
we  have  held,  cannot  be  done:  Woolfolky.  State,  81  Ga.  551. 
In  the  case  of  Mitchum  v.  State,  11  Ga.  615,  one  of  the  grounds 
of  the  motion  for  a  new  trial  was,  that  the  court  erred  in  al- 
lowing the  solicitor-general,  in  the  concluding  argument, 
although  objected  to  by  counsel  for  the  accused,  to  support  the 
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testimony  of  Eilands  by  stating  that  he  was  an  unwilling  wit- 
ness for  the  state,  that  he  had  refused  to  come  under  subpoena, 
and  was  brought  by  arrest  under  attachment,  none  of  which  was 
in  evidence  before  the  jury,  the  court  remarking  that  it  was 
allowable  because  B.  K.  Harrison,  one  of  the  defendant's  coun- 
sel, in  his  argument  to  the  jury,  had  stated  that  Eilands  was 
locked  up  on  the  sabbath  before  the  trial,  with  the  father-in- 
law  of  the  deceased,  and  the  prosecutor,  drinking  with  them, 
none  of  which  was  in  evidence,  Mr.  Harrison  contending  that 
Eilands  was  a  willing,  and  a  bribed  witness.  In  the  opinion, 
page  628,  Nisbet,  J.,  in  dealing  with  this  ground,  said:  "  The 
seventh  exception  is  founded  on  the  refusal  of  the  court  to  re- 
strain the  solicitor-general,  although  requested  so  to  do  by 
counsel  for  the  prisoner,  from  commenting  on  facts  not  in  evi- 
dence, in  his  concluding  speech  to  the  jury.  This,  we  think, 
was  an  error.  We  have  had  occasion  to  consider  the  habit  of 
counsel  in  addressing  the  jury,  of  commenting  upon  matters 
not  proven  and  not  growing  out  of  the  pleading,  before,  and . 
have  been  content  with  visiting  it  with  a  decided  and  em- 
phatic disapproval:  Berry  v.  State,  10  Ga.  522,  523.  We  en- 
tertain no  shadow  of  doubt  as  to  the  necessity  of  pronouncing 
it,  as  we  now  do,  illegal  and  highly  prejudicial  to  a  fair  and 
just  administration  of  the  rights  of  parties,  either  on  the 
criminal  or  civil  side  of  the  court.  It  is  the  duty  of  the  court 
to  prevent  such  comments,  and  in  all  cases  where  this  is  not 
done,  provided  the  court  is  requested  to  prevent  them,  we  shall 
hold,  as  we  rule  in  this  case,  that  it  is  good  ground  for  a  new 
trial.  There  was,  it  is  true,  some  excuse  for  the  license  conceded 
to  the  solicitor-general  in  this  case,  in  the  fact  that  counsel  for 
the  prisoner  had  already  taken  the  same  liberty  in  his  argument 
to  the  jury.  The  solicitor-general,  no  doubt,  felt  called  upon 
by  the  obligations  of  his  office  to  remove  any  wrong  impres- 
sion which  the  argument  of  counsel  for  the  prisoner  had  made  as 
to  the  credibility  of  the  witness.  Disregarding,  however,  these 
things,  we  have  no  option  but  to  make  this  case  the  occasion  of 
establishing  a  rule  upon  this  subject.  In  doing  this,  I  am  sure 
that  it  is  scarcely  necessary  to  say  that  we  disclaim  any  pur- 
pose of  inflicting  a  personal  censure  upon  the  able  and  upright 
judge  who  presided  in  the  cause,  or  upon  the  counsel  and  the 
prosecuting  officer.  If  no  other  reason  existed  for  this  dis- 
claimed (and  there  are  many),  sufficient  reason  would  be 
found  in  the  usage  of  our  courts,  which  has  gone  very  far  to 
sanction  the  habit  referred  to.     Its  practical  tendency  is  bad 
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upon  the  court,  the  bar,  and  the  jury.  If  this  were  all,  per- 
haps our  duty  would  stop  with  the  expression  of  such  an  opin- 
ion; but  this  is  not  all,  for,  in  our  judgment,  it  is  violative  of 
the  rights  of  the  citizen  litigant  in  the  courts  of  justice;  and  if 
BO,  we  are  not  at  liberty  to  stop  short  of  making  it  cause  for  a 
new  trial."  See  also,  upon  the  same  line,  Tucker  v.  Henniker, 
41  N.  H.  317;  State  v.  Upham,  38  Me.  261;  Hennies  v.  Vogel, 
87  111.  242;  Fox  v.  People,  95  111.  71;  Rochester  v.  Shaw,  100 
Tnd.  268;  Forsyth  v.  Cothran,  61  Ga.  278;  Johnson  v.  Slappey, 
85  Ga.  576;  Augusta  etc.  Ry  Co.  v.  Randall,  85  Ga.  298;  Com- 
monwealth V.  Scott,  123  Mass.  239;  25  Am.  Rep.  87;  McDonald 
V.  People,  126  111.  150;  9  Am.  St.  Rep.  547,  and  note. 

The  proper  practice,  according  to  the  majority  of  the  cases 
above  cited,  would  have  been  for  the  prisoner's  counsel  to 
have  requested  the  court  to  charge  the  law  contrary  to  that  as 
asserted  by  the  solicitor-general  in  his  address  to  the  jury. 
The  record  shows,  however,  that  he  did  object  to  the  remarks 
of  the  solicitor-general,  and  requested  the  court  to  stop  him, 
but  that  the  court  refused  to  do  so,  holding  that  the  remarks 
were  proper,  and  thereby  giving  the  jury  to  understand  that  the 
rule  of  law  laid  down  by  the  solicitor-general  was  the  correct 
one,  and  that  they  might  make  the  inferences  claimed  by  the 
prosecuting  officer.  Under  this  state  of  facts,  it  was  scarcely 
necessary  for  the  prisoner's  counsel  to  request  the  court  to 
charge  a  contrary  view  of  the  law.  This  being  a  very  close 
case  on  the  facts,  and  the  language  of  the  state's  counsel  being 
calculated  to  prejudice  the  jury  against  the  defendant,  we  re- 
verse the  judgment  of  the  court  below  in  refusing  to  grant  a 
new  trial  upon  this  ground. 

Judgment  reversed.  

Cbihinal  Law  —  Character  or  Accused  —  Presumption.  —  While  the 
law  presumes  every  one  innocent,  it  does  not  presume  any  one  to  have  a  good 
character:  Danner  v.  State,  54  Ala.  127;  25  Am.  Rep.  662. 

Criminal  Law  —  Reasonable  Doubt.  — The  guilt  of  an  accused  must  be 
established  beyond  a  reasonable  doubt:  Linton  v.  State,  88  Ala.  216;  Loioe  v. 
State,  88  Ala.  8;  People  v.  Ferry,  84  Cal.  31;  Sheehan  v.  People,  131  111.  22; 
Staie  V.  Bush,  122  Ind.  43;  State  v.  Rainaharger,  79  Iowa,  746;  People  v.  Cox, 
70  Mich.  247;  State  v.  Whalen,  98  Mo.  222;  State  v.  Ifowdl,  100  Mo.  628; 
State  V.  Elliott,  98  Mo.  151;  whether  his  character  is  good  or  bad:  Ilusaey  v. 
State,  87  Ala.  122;  People  v.  Bowman,  81  Cal.  566. 

Criminal  Law  —  Argument  of  Counsel.  —  As  to  the  effect  of  commenta 
made  by  the  state's  attorney  with  respect  to  a  failure  of  the  accused  to  tes- 
tify or  produce  evidence  on  his  own  behalf,  see  note  to  State  v.  White,  27 
Am.  Rep.  142-144;  Hunt  v.  State,  28  Tex.  App.  149;  19  Am.  St.  Rep.  815, 
and  note;  note  to  McDonald  v.  People,  9  Am.  St.  Rep.  567> 
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HORAN    v.    StRACHAN, 

[86  Georoia,  408.] 

Shipping  —  Contract  o?  Hirin'o  —  Recovery  for  Breach.  —Where  the 
master  of  a  vessel  engages  a  person  to  take  charge  of  it,  extinguish  a 
fire  on  board,  and  protect  the  cargo,  this  constitutes  a  contract  of  hir- 
ing, and  not  an  agency.  The  person  so  employed  is  entitled  to  complete 
his  part  of  the  contract,  and  if  previously  discharged  by  the  owner  of 
the  vessel  without  cause,  may  recover  against  him  for  the  breach  of  the 
contract. 

Shippikq  —  Custom  of  Port,  when  Part  of  Contract.  —  Where  the 
master  of  a  vessel  in  distress  employs  a  person  to  extinguish  a  fire  oa 
board  and  protect  the  cargo,  with  knowledge  of  and  contracting  in  ref- 
erence to  a  reasonable  custom  of  port  to  charge  custody,  commission^ 
and  attendance  fees,  the  owner  of  the  vessel  is  bound  by  such  custom. 

Shipping  —  Custom  of  Port,  Validity  of.  —  A  custom  of  port  that  one 
employed  to  take  charge  of  a  vessel  in  distress,  for  the  purpose  of  saving 
it  and  its  cargo,  is  entitled  to  charge  a  custody  commission  and  reason- 
able attendance  fee  is  not  invalid  because  it  does  not  fix  the  attendanc© 
fee  in  every  case. 

Shipping  —  Commission  on  Disbursements.  —  One  who  is  employed  by  the 
master  of  a  vessel  in  distress  to  save  it  and  its  cargo  is  not  entitled  to 
commissions  on  disbursements,  when  such  disbursements  are  made  by' 
somebody  else,  and  in  the  absence  of  proof  of  the  existence  of  a  custom 
to  that  effect  brought  to  the  notice  of  the  master,  and  that  the  person 
employed  had  the  money  for  that  particular  purpose,  or  had  made  ar- 
rangements to  procure  it  for  such  purpose,  and  had  thereby  incurred 
expense. 

Custom,  Effect  of  Local  and  General.  — When  a  custom  la  general,, 
every  person  who  makes  a  contract  is  presumed  to  know  the  custom,  and 
it  enters  into  the  contract  and  binds  him.  When,  however,  a  custom  is 
local,  a  person  who  resides  in  a  foreign  land,  and  has  never  been  to  the 
particular  locality  before,  is  not  bound,  unless  he  has  knowledge  of  the 
custom. 

Custom,  Proof  of. — The  existence  of  a  custom  cannot  be  proved  by  the 
opinions  of  witnesses  that  it  ought  to  exist.  Its  existence  must  be 
proved  as  a  fact. 

George  A.  Mercer,  for  the  plaintiff  in  error. 

Garrard  and  Meldrim,  for  the  defendants  in  error. 

Simmons,  J.  Strachan  &  Co.  sued  James  Horan,  the  owner 
of  the  British  steamship  Resolute,  on  an  account  upon  a  bill 
of  particulars  attached  to  the  declaration,  the  said  account 
being  made  up  of  the  charge  of  two  and  one  half  per  cent  com- 
mission, commonly  known  as  "  custody  commission,"  upon  the 
value  of  the  cargo  discharged,  covering  services  rendered  and 
work  and  labor  done  in  and  about  the  steamship  Resolute,  in 
the  port  of  Savannah,  and  also  an  attendance  fee  of  $500,  and 
also  a  commission  on  disbursements  of  the  ship  of  two  and  a 


472  HoRAN  V.  Strachan.  [Georgia, 

half  per  cent  thereon,  the  whole  amounting  to  $4,975.  There 
were  other  counts  in  the  declaration  for  work  and  labor  done, 
and  also  a  quantum  meruit.  The  defendant  appeared  and 
pleaded  the  general  issue.  It  appears  from  the  record  in  this 
case  that  about  five  o'clock  in  the  morning,  October  1,  1887} 
the  steamship  Resolute,  then  loaded  with  5,003  bales  of  cotton, 
had  cleared  for  sea,  and  while  she  was  taking  on  coal  prepara- 
tory for  leaving  the  harbor,  a  fire  broke  out  aboard  ship.  The 
plaintiffs,  who  were  then  doing  business  in  the  city  of  Savan- 
nah as  shipping  merchants,  were  sent  for  by  the  master  of  the 
vessel,  and  Strachan,  the  senior  member  of  the  firm,  responded, 
went  aboard  the  vessel  and  reported  to  the  master,  and  then  and 
there  the  vessel  and  her  cargo  were  put  in  charge  of  said  firm, 
just  as  vessels  in  distress  are  usually  put  in  charge  of  mer- 
chants in  that  port.  The  testimony  shows  that  after  Strachan 
had  superintended  the  discharge  of  the  cargo  from  the  ship  for 
some  two  hours,  they  adjourned  to  the  cabin  to  talk  over  the 
condition  of  afifairs.  The  captain  swore:  "I  asked  Strachan 
if  there  would  be  any  extra  fees  charged  in  connection  with 
this  .matter.  He  replied,  a  custody  commission  had  always 
been  paid  in  similar  cases.  I  said  I  considered  I  required  an 
agent,  and  if  such  was  the  charge  I  considered  he  deserved  the 
preference,  being  my  outward  agent.  He  and  I  at  the  time 
never  anticipated  that  the  whole  of  the  cargo  would  be  dis- 
charged, but  were  in  hope  of  extinguishing  the  fire  in  a  very 
short  time.  I  then  found  I  required  a  wharf  to  land  the  cargo 
that  was  discharged,  and  requested  Strachan  to  secure  one  on 
the  most  reasonable  terras.  Strachan  &  Co.  continued  to  act 
as  my  agents  until  Monday  afternoon,  October  3, 1887,  when 
I  received  a  telegram  from  Chubb,  my  owner's  special  agent, 
to  the  eflfect  to  withdraw  the  agency  from  Strachan  &  Co.,  un- 
less they  would  waive  their  custody  commission  fee,  etc." 
Strachan  swore  that  he  was  employed  by  the  master  of  the 
vessel  early  in  the  morning  on  the  1st  of  October,  the  ship 
being  then  flooded  with  water  in  attempting  to  extinguish  the 
fire  in  the  cargo,  and  that  he  immediately  went  to  work  to 
assist  the  captain  in  every  way  possible,  and  that  when  he 
went  to  the  cabin  and  got  breakfast  he  explained  to  the  cap- 
tain that  by  appointing  him  agent  there  were  certain  customary 
charges,  such  as  custody  commission  of  two  and  one  half  per 
cent  and  attendance  fee  for  managing  this  business,  to  accrue; 
and  the  captain  said:  "Very  well,  if  it  was  the  custom  of  the  port 
he  could  not  help  it,  and  as  Strachan  was  the  agent  of  the  ship 
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before,  it  would  be  better  for  him  to  attend  to  the  business  than 
any  one  else."  A  great  deal  of  other  testimony  was  put  in  by 
the  plaintifiFs  and  the  defendant  under  the  quantum  meruit 
count;  also  testimony  going  to  show  the  custom  of  the  port  of 
Savannah  as  to  the  custody  commission,  attendance  fee,  and 
commission  on  disbursements.  The  testimony  upon  the  last 
item  will  be  given  more  fully  hereafter  in  this  opinion.  The 
jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant 
made  a  motion  for  a  new  trial  upon  many  grounds,  which  was 
overruled  by  the  court,  and  the  defendant  excepted. 

The  main  and  controlling  questions  argued  before  us  were, — 
1.  Did  the  captain  of  the  vessel,  under  the  instructions  from 
Chubb  the  underwriter,  approved  by  Horan  the  owner,  have 
a  legal  right  to  discharge  Strachan  &  Co.  from  his  employ- 
ment without  sufficieiit  cause?  and  2.  Was  Horan,  the  owner, 
bound  by  the  custom  of  the  port  of  Savannah  in  regard  to 
custody  commission,  attendance  fee,  and  commission  on  dis- 
bursements? 

1.  As  to  the  first  question,  it  was  contended  by  counsel  for 
the  plaintiflF  in  error  that  Strachan  &  Co.,  being  simply  agents 
of  the  owner  of  the  vessel,  might  be  discharged  at  any  time,  at 
the  option  of  the  principal  or  owner;  in  other  words,  that  their 
agency  could  be  revoked  by  the  principal  whenever  he  saw 
proper  to  do  so,  such  agency  not  being  coupled  with  an  inter- 
est. While  we  admit  this  to  be  the  general  law  as  applied  to 
agents  who  represent  the  principal  in  and  about  his  business, 
we  do  not  think  it  applies  under  the  facts  of  this  case.  The 
employment  of  Strachan  &  Co.,  under  these  facts,  was  some- 
thing more  than  the  appointment  of  an  agent.  It  was  more 
in  the  nature  of  an  employment  or  hiring  than  an  appoint- 
ment to  an  agency.  It  was  in  the  nature  of  a  contract  be- 
tween the  captain  of  the  vessel,  as  the  owner's  agent,  and 
Strachan  &  Co.,  whereby  the  latter  agreed  to  extinguish  the 
fire,  and  if  necessary  unload  the  vessel  of  its  cargo,  and  do 
any  and  every  thing  else  for  the  protection  of  the  vessel  and 
cargo.  They  were  employed  to  do  a  particular  thing,  and 
were  contractors,  instead  of  agents,  in  the  general  understand- 
ing of  agency.  Strachan  &  Co.,  therefore,  being  contractors, 
servants,  or  hirelings  of  Horan  to  do  this  particular  job,  Horan, 
in  our  opinion,  could  not  rightfully  discharge  them  without 
sufficient  cause.  If  a  man's  house  is  on  tire,  and  he  employs 
another  to  extinguish  the  fire  and  save  the  house,  he  cannot 
TightfuUy  discharge  the  person  employed   for  this  purpose, 
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unleM  there  is  sufficient  cause.  Or  if  he  employs  one  to  build 
him  a  house,  or  cut  a  ditch,  or  make  him  a  road,  he  cannot 
discharge  him  without  sufficient  cause.  If  he  should  do  so, 
it  would  be  a  breach  of  the  contract.  Yet,  according  to  the 
contention  of  counsel  for  the  plaintiff  in  error,  under  the  par- 
ticular facts  of  this  case,  all  those  persons  would  simply  be 
the  agents  of  the  employer,  and  he  could  discharge  them  with- 
out a  breach  of  his  contract,  and  they  would  only  be  entitled 
to  compensation  for  the  services  performed  up  to  the  time  of 
the  discharge.  We  cannot  agree  with  counsel  in  this  view 
of  the  law.  When  the  steamship  was  found  to  be  on  fire,  and 
the  captain  sent  for  Strachan  &  Co.,  and  requested  them  to 
take  charge  of  the  ship,  and  extinguish  the  fire  and  protect 
the  cargo,  and  Strachan  &  Co.  agreed  to  do  so,  and  accordingly 
proceeded  to  do  so,  in  our  opinion,  it  was  a  contract  between 
them,  and  Strachan  &  Co.  were  entitled  to  continue  in  the  per- 
formance of  their  part  of  the  contract  until  its  completion;  and 
if  they  were  discharged  without  cause,  it  was  a  breach  of  the 
contract,  and  they  would  be  entitled  to  recover;  and  the  trial 
judge  having  taken  this  view  of  the  case  in  his  charge  to  the 
jury,  there  was  no  errqr  in  the  charges  given  upon  this  sub- 
ject, nor  in  his  refusal  to  charge  as  requested  by  the  defend- 
ant. 

2.  This  brings  us  to  the  question.  What  were  they  entitled 
to  recover?  Strachan  &  Co.  insist  that  under  the  custom  of 
the  port  of  Savannah  they  were  entitled  to  recover  a  custody 
commission  of  two  and  one  half  per  cent  on  the  value  of  the 
cargo  discharged,  a  reasonable  attendance  fee  on  surveys  and 
general  supervision,  and  a  commission  of  two  and  one  half 
per  cent  on  disbursements  connected  with  the  business  of  the 
ship  in  distress.     The  plaintiff  in   error,    Horan,   insists, — 

1.  That  there  was  no  such  custom  in  the  port  of  Savannah; 

2.  That  if  there  is  such  a  custom,  it  is  an  unreasonable  cus- 
tom; and  3.  That  the  captain  of  the  vessel,  the  agent  of  the 
plaintiff  in  error,  did  not  know  of  the  custom. 

As  to  the  custody  commission  and  attendance  fee,  and  the 
knowledge  of  the  captain  in  regard  thereto,  the  evidence 
clearly  shows  that  there  was  such  a  custom  in  Savannah,  and 
that  the  captain  knew  it,  and  contracted  with  reference  to  it. 
It  will  be  remembered,  from  the  recital  of  facts  above  given, 
that  when  Strachan  had  been  in  charge  of  the  vessel  about 
two  hours,  he  went  down  to  the  cabin  to  breakfast  with  the 
captain,  and  then  informed  him    that  "  by  appointing  him 
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[Strachan]  agent,  there  were  certain  castomary  charges,  such 
as  custody  commissions  of  two  and  one  half  per  cent,  and  at- 
tendance fee  for  managing  this  business,  to  accrue";  and  the 
captain  said,  "  Very  well,  if  it  was  the  custom  of  the  port,  he 
could  not  help  it";  and  that  as  Strachan  had  been  agent  of 
the  ship  before,  it  would  be  better  for  him  to  attend  to  the 
business  than  any  one  else.  The  captain  does  not  deny  this 
statement  of  Strachan,  but  what  he  says  goes  to  confirm  it. 
It  is  therefore  clear  to  our  minds  that  the  captain  fully  under- 
stood that  there  was  a  custom  in  Savannah,  and  the  amount 
of  the  custody  commission,  and  assented  to  the  custom.  As 
said  before,  we  think  the  evidence  clearly  establishes  that 
there  was  such  a  custom  as  to  custody  commission  and  at- 
tendance fee;  and  taking  into  consideration  the  skill  and 
experience  required,  and  the  responsibility  incurred  in  such 
employment,  as  shown  by  the  evidence,  we  cannot  say  that 
the  custom  is  an  unreasonable  one.  It  must  require  great 
skill  to  manage  a  vessel  loaded  with  cotton  when  on  fire.  If 
by  negligence  or  a  mistake  which  a  skillful  person  would  not 
make,  injury  is  sustained  by  the  vessel  or  cargo,  the  person 
employed  would  be  liable  therefor;  and  in  case  of  serious  loss 
or  injury,  the  damages  would  be  heavy.  And  we  suppose  that 
the  custom  fixed  these  fees  in  view  of  the  risk  and  responsi- 
bility assumed  by  the  person  employed. 

It  was  argued,  however,  by  counsel  for  the  plaintiflf  in  error, 
as  to  the  attendance  fee,  that  it  was  unreasonable  because  the 
custom  did  not  fix  it  in  every  case.  There  was  no  custom  as 
to  any  certain  amount,  but  it  was  left  to  the  discretion  of  the 
person  employed,  and  counsel  claims  that  according  to  this 
custom,  when  the  person  employed  fixes  the  amount,  it  is 
final.  We  think  the  evidence  shows  that  although  the  custom 
did  not  fix  the  fee,  it  must  be  a  reasonable  fee.  In  our  opin- 
ion, a  custom  is  not  invalid  because  it  does  not  fix  the  amount 
of  the  fee  for  every  case.  If  the  custom  is  certain  that  it 
must  be  a  reasonable  attendance  fee,  that  is  sufficient.  If  cus- 
tom had  undertaken  to  fix  the  same  fee  for  every  case,  it  would 
not  have  been  a  good  custom.  The  jury  found  three  hundred 
dollars  to  be  a  reasonable  attendance  fee  upon  the  steamship 
Resolute,  loaded  with  5,003  bales  of  cotton.  That  would  have 
been  an  unreasonable  fee  in  the  case  of  a  small  schooner 
loaded  with  fish  or  oysters,  or  with  ballast.  If  the  custom  is 
that  it  shall  be  a  reasonable  fee,  that  is  sufficient  to  render  it 
a  reasonable  custom.     Nor  is  the  owner  of  the  vessel  abso- 
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lutely  bound  by  tbe  fee  fixed  by  the  person  employed.  If  it 
is  unreasonable,  he  can  resist  it,  as  the  defendant  did  in  this 
case,  and  the  jury  may  reduce  the  amount  to  what  the  proof 
shows  to  be  reasonable,  as  was  done  in  this  case. 

3.  It  will  be  observed  that  in  our  discussion  thus  far  we 
have  omitted  the  third  item  of  the  charges,  to  wit,  two  and  one 
half  per  cent  commission  on  disbursements.  On  this  subject 
the  evidence  discloses  the  fact  that  Strachan  &  Co.  were  dis- 
charged on  the  4th  of  October,  and  that  they  did  not  make 
any  disbursements  for  the  vessel,  and  that  all  the  disburse- 
ments were  made  by  other  parties.  The  evidence  further  dis- 
closes that  in  the  conversation  between  Strachan  and  the 
captain  of  the  vessel,  when  the  latter  asked  as  to  the  fees, 
Strachan  did  not  mention  this  item,  but  only  called  attention 
to  the  custody  commission  and  the  attendance  fee.  There  is 
no  evidence  going  to  show  that  the  captain's  attention  was 
called  to  this  item  of  expense,  or  that  he  knew  that  the  cus- 
tom in  Savannah  required  him  to  pay  it.  The  court  there- 
fore, we  think,  erred  in  charging  the  jury  that  "  if  they  should 
find  that,  at  the  time  of  making  the  contract  of  agency  with 
plaintiflfs,  the  custom  of  the  port  of  Savannah  claimed  to  ex- 
ist was  not  known  to  the  captain  of  the  vessel,  and  that  after 
that  time  he  was  notified  of  it  and  informed  of  it,  and  did  not 
rescind  at  once,  but  allowed  and  ratified  and  confirmed  the  con- 
tract, then  the  jury  would  find  necessarily  that  he  knew  it;  but 
he  would  have  had  the  right  then  to  have  said,  '  I  do  not  con- 
firm the  contract,  except  provisionally;  I  will  ascertain  whether 
it  will  go*;  and  under  the  circumstances  he  would  have  had 
the  right  to  have  said,  '  I  claim  I  know  nothing  of  this;  I  will 
have  to  consult  with  my  owners,  and  we  will  let  it  stand  in 
abeyance  until  we  find  out,  and  then  we  will  let  it  go  on.' 
That  would  be  right,  and  that  would  be  proper."  This  charge, 
under  the  facts  of  this  case,  may  have  been  correct  as  to  the 
custody  commission  and  attendance  fee,  for,  as  we  have  seen, 
they  were  mentioned  to  the  captain  of  the  vessel;  but  it  could 
not  be  correct  as  to  the  item  under  consideration,  for  the  evi- 
dence shows  that  the  captain  was  not  informed  of  it,  and 
therefore  did  not  contract  with  reference  to  it.  If  the  law  is, 
as  seems  to  have  been  intimated  by  the  court  in  this  charge, 
that  it  was  necessary,  as  to  a  purely  local  custom,  for  a  stranger 
to  the  locality  to  have  knowledge  of  it  before  he  would  be 
bound  thereby,  then  it  is  quite  certain  that,  under  the  evidence, 
the  captain  had  no  such  knowledge.  We  are  inclined  to  think 
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that  the  trial  judge  took  the  correct  view  of  the  law  on  thia 
subject.  Where  a  custom  is  universal  or  general,  every  per- 
son who  makes  a  contract  is  presumed  to  know  the  custom* 
and  it  enters  into  the  contract  and  binds  him;  but  we  are  in- 
clined to  think  that  where  it  is  a  purely  local  custom,  like 
this,  a  person  who  resides  in  Europe,  and  who,  so  far  as  the 
evidence  discloses,  has  never  been  to  the  particular  locality 
before,  is  not  bound,  unless  he  has  knowledge  of  the  custom: 
Carter  on  Carriage  by  Sea,  184;  Gahay  v.  Lloyd,  3  Barn.  &  C. 
793;  Hathesing  v.  Laing,  L.  R.  17  Eq.  92.  See  1  Smith's  Lead. 
Cas.,  pt.  2,  p.  962,  American  note  to  Wigglesworth  v.  Dallison, 
and  cases  cited. 

Moreover,  this  part  of  the  custom  was  not  as  well  proved 
as  was  the  custom  in  regard  to  the  other  items.  None  of  the 
witnesses  cite  any  instance  where  commissions  on  disburse- 
ments were  charged  and  allowed  to  one  who  did  not  furnish 
the  money.  It  is  true  that  most  of  the  witnesses  gave  it  as 
their  opinion  that  the  person  in  charge  of  the  ship  would  be 
entitled  to  the  commission,  whether  he  furnished  the  money 
and  made  the  disbursements  or  not;  but  custom  is  not  a 
question  of  opinion,  but  of  fact,  and  cannot  be  proved  by  the 
opinion  of  witnesses  that  it  ought  to  be  so  and  so;  it  must  be 
proved  that  the  custom  exists, — that  it  is  a  fact.  The  court 
and  jury  cannot  act  upon  the  opinion  of  the  witnesses;  they 
must  be  guided  by  that  which  has  been  the  practice,  and  no 
witness  testified  to  any  instance  where  the  agent  had  received 
these  commissions  when  he  had  not  furnished  the  money  and 
the  money  was  furnished  by  the  owner:  Read  v.  Rann,  10 
Barn.  &  C.  439;  21  Eng.  Com.  L.  189;  American  notes  to  Wig- 
glesworth V.  Dallison,  1  Smith's  Lead.  Cas.,  pt.  2,  p.  962,  and 
authorities  there  cited. 

Besides,  we  think  if  the  custom  had  been  proved,  it  would 
not  have  been  a  good  custom,  and  could  not  have  been  en- 
forced by  law,  unless  the  plaintiff  went  further,  and  proved 
that  he  had  the  money  and  kept  it  for  that  particular  purpose, 
or  had  made  arrangements  to  procure  the  money  for  that  pur- 
pose, and  thereby  incurred  expense.  It  seems  to  us  it  would 
be  absurd  to  hold  that  a  person  is  entitled  to  two  and  one  half 
per  cent  commission  on  disbursements  which  he  never  made, 
and  did  not  have  the  money  to  make,  and  had  made  no  ar- 
rangements to  procure  the  money  to  make,  and  which  dis- 
bursements were  made  by  the  owner  of  the  vessel,  or  some  one 
else  for  him.   We  think,  therefore,  that  the  court  erred  in  giv- 
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ing  the  charge  above  set  forth,  as  to  this  particular  item,  and 
that  the  jury  found  contrary  to  law  and  the  evidence  in  find- 
ing a  verdict  for  this  commission,  on  money  which  the  plaintiflFs 
had  not  disbursed,  and  which  they  had  made  no  arrangements 
to  disburse. 

4.  The  court  did  not  err  in  overruling  the  objections  to  the 
admissibility  of  the  letters  of  Horan  to  the  plaintiff,  and  the 
surveys  made  in  pursuance  of  the  call  of  the  British  vice-consul 
at  Savannah,  upon  the  grounds  taken  therein  and  stated  in 
the  motion  for  a  new  trial,  to  wit,  that  the  testimony  was  ir- 
relevant because  the  letters  were  written  and  the  surveys  made 
after  the  revocation  of  the  agency.  The  surveys,  if  otherwise 
unobjectionable  (as  to  which  we  express  no  opinion),  were  not 
inadmissible  on  the  ground  taken  in  the  objection. 

The  court  having  erred  in  its  charge  as  to  the  commission 
on  disbursements,  and  the  jury  having  found  $687.50  as  com- 
mission on  disbursements  of  $27,500  at  two  and  one  half  per 
cent,  we  reverse  the  judgment  of  the  court  below  in  refusing  a 
new  trial  upon  this  ground;  but  if  the  defendants  in  error 
will,  within  thirty  days  after  this  judgment  is  made  the  judg- 
ment of  the  court  below,  write  off  said  sum  of  $687.50,  then 
the  judgment  will  stand  aflBrmed. 

Judgment  reversed,  with  direction. 

Master  and  Servant.  —  As  to  when  the  relation  of  master  and  servant 
exists  between  two  persons,  see  Brown  v,  Smitfi,  86  Ga,  274,  ante,  p.  458,  and 
note  459-463;  Coots  v.  City  of  Detroit,  75  Mich.  628;  Rogers  v.  Railroad,  31 
S.  C.  378;  Hanna  v.  Railway  Co.,  83  Tenn.  310;  Schrubbe  v.  Connell,  69  Wis. 
476. 

Custom,  when  Forms  a  Part  op  Contract.  —  A  usage,  if  known  to  the 
parties  to  a  contract  to  which  it  relates,  is  obligatory,  and  nnless  excluded 
by  the  terms  of  the  contract,  enters  into  and  forms  a  part  thereof,  aa  mnoh 
as  though  it  had  been  written  therein:  First  Nat.  Bank  v.  Fislce,  133  Pa.  St. 
241;  19  Am.  St  Rep.  635,  and  note;  Crane  L.  Co.  v.  Lumber  Co.,  79  Mich. 
308;  Samuels  v.  Oliver,  130  111.  73;  Clark  v.  Hall  etc  L.  Co.,  41  Minn.  105; 
Pattersom  T.  Crowther,  70  Md.  125;  Ambler  r.  PhiUip*,  132  Pa.  St  167. 
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[86  Georgia,  651.J 

LiBKT..  —  Newspaper  Pcblicatioh  Charoino  a  Collusiok  and  Combiha. 
TION  between  a  brick  company  and  its  subcontractors  and  the  subordi- 
nate engineers  of  a  construction  company,  or  some  of  them,  to  cheat, 
swindle,  and  defraud  the  construction  company,  ia  libelous,  and  one  of 
•uch  subordinate  engineers  may  maintain  an  action  thereon,  upon  proof 
that  the  publication  referred  especially  to  and  was  specially  defamatory 
of  him. 

Libel.  —  Newspaper  Publication  Charging  Moral  ToRPrruDB  is  libelous 
and  actionable,  although  no  specific  crime  is  charged.  Charges  made  of 
one  in  reference  to  his  trade,  oflBce,  or  profession,  calculated  to  injure 
him  therein,  are  actionable,  and  no  special  damages  are  necessary  to 
support  the  action. 

LiBELons  Newspaper  Publication  against  "  Subengineers,  or  Some  of 
Them,"  will  support  an  action  by  one  of  them,  notwithstanding  the  dis- 
junctive form  in  which  the  words  are  used,  as  it  may  be  shown  at  the 
trial  that  the  expression  "some  of  them"  was  used  because  the  writer 
did  not  mean  that  all  were  guilty,  but  that  the  plaintiff  alone,  or  with 
others,  vraa  guilty. 

Henry  Walker,  for  the  appellant. 

Dahney  and  Fouche,  for  the  respondent. 

Simmons,  J.  We  think  the  court  below  erred  in  sustaining 
a  demurrer  to  the  declaration  on  the  ground  "  that  the  decla- 
ration did  not  present  such  a  statement  of  facts  or  causes  of 
action  as  entitled  the  petitioner  to  maintain  the  suit,  and  that 
the  facts  as  stated  in  the  declaration  did  not  make  a  cause 
of  action  sufficient,  in  law,  to  authorize  any  recovery  against 
the  defendant."  The  plaintiff  asserts  in  his  declaration,  in 
substance,  that  the  defendant  was  president  of  a  construction 
company  which  had  contracted  to  build  a  certain  railroad; 
and  that  the  plaintiff  and  ten  others  were  employed  as  sub- 
ordinate engineers  by  the  defendant  to  survey,  lay  out,  and 
superintend  the  work  on  the  railroad  and  the  several  resi- 
dencies thereof,  and  to  estimate  and  classify  the  work  as  it 
was  done  from  time  to  time,  in  order  that  the  construction 
company  might  settle  with  and  pay  off  its  subcontractors; 
that  the  construction  company  subsequently  sublet  the  build- 
ing of  the  railroad  to  the  Chattahoochee  Brick  Company,  and 
that  the  latter  company  constructed  the  road;  that  the  plain- 
tiff and  the  other  subordinate  engineers,  as  officers  and  em- 
ployees, were  placed  in  charge  of  the  work,  and  it  was  their 
duty  to  survey,  lay  out,  and  superintend  the  building  of  the 
railroad  for  the  construction  company,  and  they  were  em- 
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ployed  and  paid  by  the  construction  company  for  this  service; 
that  the  plaintiflf  was  placed  in  chaige  of  the  "sixth  residency" 
on  the  railroad,  which  extended  a  distance  of  eleven  miles, 
and  embraced  sections  52  to  62,  inclusive;  that  he  made 
monthly  estimates  of  the  quantity  of  earth  and  material 
moved  and  work  done  by  the  brick  company,  as  a  basis  for 
monthly  settlements  by  the  construction  company  with  the 
brick  company;  that  he  and  the  other  engineers  mentioned 
performed  their  duties  skillfully  and  honestly,  and  complied 
fully  with  their  contract  in  relation  thereto;  and  that  there- 
after the  construction  company  pretended  to  dispute  the  classi- 
fication and  estimate  made  of  the  work  by  the  plaintiff  and 
the  other  officers  and  engineers,  and  denied  its  indebtedness 
to  the  brick  company  for  the  unpaid  balance  due  that  com- 
pany, and  the  brick  company  thereafter  began  suit  against 
the  construction  company  to  recover  the  same,  but  that  pend- 
ing an  accounting  between  the  parties  before  an  auditor,  the 
construction  company  admitted  its  liability,  settled  it  in  full, 
and  paid  the  brick  company  the  balance  due  it  by  the  con- 
struction company;  that  when  the  controversy  first  began, 
the  defendant  falsely  and  maliciously  published  the  following 
false  and  defamatory  libel  of  and  concerning  the  plaintiff,  and 
the  manner  in  which  he  had  performed  his  work,  and  of  his 
honesty  and  integrity  as  a  man,  and  his  fitness  and  capacity 
as  a  civil  engineer,  to  wit:  — 

"Either  by  erroneous  classification,  or  classification  ob- 
tained by  the  brick  company  and  their  subcontractors  by 
collusion  with  the  subordinate  engineers  of  the  construction 
company,  or  some  of  them,  the  work  of  the  Chattahoochee 
Brick  Company  has  been  overestimated  to  the  extent  of  at 
least  one  hundred  thousand  dollars,  and  probably  one  hun- 
dred and  fifty  thousand  dollars." 

The  declaration  alleges  that  the  defendant  caused  all  the 
sections  of  the  railroad  embraced  in  residency  No.  6,  of 
which  the  plaintiff  had  charge,  and  had  surveyed  and  ex- 
amined, and  the  work  on  which  he  had  estimated  for  the  con- 
struction company,  to  be  re-examined  and  resurveyed,  and 
the  work  done  thereon  re-estimated;  and  that  the  words  above 
set  out  and  published,  and  herein  complained  of,  were  written 
and  published  by  the  defendant  whilst  the  work  of  re-exam- 
ining, reeurveying,  re-estimating,  and  reclassifying  this  resi- 
dency and  the  several  sections  thereof  was  going  on,  and 
before  the  same  was  completed,  and  were  understood  by  the 
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public  at  large  to  apply  to  the  plaintiff,  and  were  so  received 
and  considered  by  them,  and  were  so  used,  intended,  and 
designed  by  the  defendant.  By  all  of  which  it  was  designed 
and  intended  by  the  defendant  to  charge  and  accuse  the 
plaintiff  with  falsely  and  fraudulently  colluding  with  the 
brick  company  and  said  subcontractors  to  cheat,  defraud,  and 
swindle  the  construction  company;  and  it  was  the  deliberate 
intent  and  purpose  of  this  publication  to  convey  this  impres- 
sion and  belief  to  the  public  (and  it  was  so  received  and  un- 
derstood by  those  who  read  the  publication)  that  the  plaintiff 
had  colluded  and  combined  with  the  brick  company  and  its 
subcontractors,  and  the  subordinate  engineers  of  the  construc- 
tion company,  to  cheat,  swindle,  and  defraud  the  construction 
company,  and  thereby  injure  the  plaintiff's  reputation  and 
bring  his  name  and  character  into  disrepute,  making  his  repu- 
tation odious,  and  exposing  him  to  the  hatred,  contempt,  and 
ridicule  of  tbe  public  at  large. 

Taking  all  these  allegations  together,  we  think  they  are' 
sufficient  to  authorize  the  plaintiff  to  submit  the  question  to 
a  jury.  It  is  claimed,  however,  by  the  able  counsel  for  the 
defendant  in  error  that  if  the  publication  was  libelous,  it  had 
reference  to  a  particular  class  of  people,  and  therefore  gave  no 
right  of  action  to  an  individual  of  that  class.  Odgers,  in  his 
work  on  libel  and  slander,  page  *127,  says:  "The  defamatory 
words  must  refer  to  some  ascertained  or  ascertainable  person, 
and  that  person  must  be  the  plaintiff.  If  the  words  used 
really  contain  no  reflection  on  any  particular  individual,  no 

averment  or  innuendo  can  make  them   defamatory 

Though  the  words  used  may  at  first  sight  appear  only  to  apply 
to  a  class  of  individuals,  and  not  to  be  specially  defamatory 
of  any  particular  member  of  that  class,  still,  an  action  may 
be  maintained  by  any  one  individual  of  that  oiass  who  can 
satisfy  the  jury  that  tbe  words  referred  especially  to  himself. 
The  words  must  be  capable  of  bearing  such  special  applica- 
tion, or  the  judge  should  stop  the  case.  And  there  must  be  an 
averment  in  the  statement  of  claim  that  the  words  were  spoken 
of  the  plaintiff.  The  plaintiff  may  also  aver  extraneous  facts, 
if  any,  showing  that  he  was  the  person  expressly  referred  to." 
While  at  first  sight  the  words  contended  to  be  libeious  in  this 
case  may  appear  to  apply  only  to  the  subordinate  engineers 
as  a  class,  and  not  to  be  specially  defamatory  of  any  particu- 
lar one  of  them,  still,  if  this  plaintiff  can  satisfy  the  jury  that 
the  words  referred  especially  to  him,  under  this  rule  he  would 

AM.  ST.  Rkp.,  Vol.  XXII.  -  81 
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be  authorized  to  maintain  the  action.  He  avers  in  the  decla- 
ration that  they  were  spoken  of  and  concerning  him,  and  he 
avers  extraneous  facts  to  show  that  they  referred  to  him;  he 
alleges  that  during  the  controversy  with  the  brick  company, 
the  defendant  ordered  that  section  of  the  railroad  which  the 
plaintiflf  had  surveyed  and  classified  to  be  resurveyed  and  re- 
classified, and  that  whilst  this  was  being  done  the  words  com- 
plained of  were  written  and  published,  and  that  this  caused 
people  who  read  the  publication  to  believe  it  was  intended  for 
ihira.  The  author  above  quoted  from  also  says,  page  *130:  "  If 
the  application  to  a  particular  individual  can  be  generally 
perceived,  the  publication  is  a  libel  on  him,  however  general 
its  language  may  be."  In  the  case  of  Wakley  v.  Healey,  7 
Com.  B.  591,  the  words  complained  of  were:  "  We  would  ex- 
hort the  medical  oflficers  to  avoid  the  traps  set  for  them  by 
desperate  adventurers  (innuendo,  thereby  meaning  the  plain- 
tiff, among  others)  who,  participating  in  their  efforts,  would 
inevitably  cover  them  with  ridicule  and  disrepute."  The  jury 
found  that  the  words  were  intended  to  apply  to  the  plaintiff, 
and  he  had  judgment.  In  the  case  of  Le  Fanu  v.  Malcomson, 
1  H.  L.  Gas.  637,  the  words  complained  of  were  contained  in 
a  newspaper  article  which  imputed  that  *'  in  some  of  the 
Irish  factories  "  cruelties  were  practiced  upon  the  work-people 
(innuendo,  "  In  the  factory  of  the  plaintiffs,"  who  were  manu- 
facturers). The  jury  were  satisfied  that  the  newspaper  was 
referring  especially  to  the  plaintiffs*  factory,  and  found  a  ver- 
dict for  the  plaintiffs,  and  the  house  of  lords  held  the  decla- 
ration good.  Where  the  words  complained  of  were,  "  There  is 
strong  reason  for  believing  that  a  considerable  sura  of  money 
was  transferred  by  power  of  attorney  obtained  by  undue  in- 
fluence," an  innuendo,  "  Meaning  as  a  fact  that  the  plaintiff 
had  by  undue  influence  procured  the  money  to  be  transferred," 
was  held  not  too  wide;  for  such  would  be  the  meaning  con- 
veyed to  readers  by  the  defendant's  insinuations:  Turner  v. 
Meryweather,  7  Gom.  B.  251.  See  also  13  Am.  &  Eng.  Ency. 
of  Law,  391;  Newell  on  Slander  and  Libel,  257  et  seq.;  and 
note  to  Townshend  on  Slander  and  Libel,  115.  Moreover,  the 
words  used  in  this  case  apply,  not  to  a  class,  but  to  a  particu- 
lar group  of  that  class;  the  difference  being  as  in  saying  of  a 
class,  "  All  lawyers  are  thieves,"  and  of  a  group,  all  lawyers 
engaged  in  a  particular  case,  or  some  of  them,  are  thieves. 

It  was  claimed  by  counsel  for  the  defendant  in  error  that 
the  action  would  not  li«  because  there  was  no  charge  of  any 
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specific  crime,  act  of  dishonesty,  or  improper  conduct  made 
against  the  plaintiff,  and  that  the  language  used  was  not 
libelous  of  the  plaintiff;  that  it  was  general,  indefinite,  and 
disjunctive,  and  made  no  positive  charge  against  him.  But 
in  actions  of  this  kind  it  is  not  necessary  that  a  specific  crime 
should  be  charged,  in  order  for  the  plaintiff  to  maintain  his 
action.  The  plaintiff  claims  that  it  was  a  charge  concerning 
his  business  and  profession,  tending  to  his  injury;  and  our 
code  says,  speaking  of  oral  defamation,  that  "  charges  made 
on  another  in  reference  to  his  trade,  office,  or  profession,  cal- 
culated to  injure  him  therein,"  are  actionable,  and  that  no 
special  damage  is  essential  to  support  the  action:  Code,  sec. 
2977.  If  this  be  true  as  to  mere  slander,  much  more  is  it 
true  as  to  written  defamation:  Code,  sec.  2974.  We  think,  if 
the  words  were  written  of  and  concerning  the  plaintiff,  they 
did  accuse  him  of  an  offense  amounting  at  least  to  moral 
turpitude;  that  he  colluded  with  the  brick  company  against 
his  employer,  and  charged  the  latter  one  hundred  thousand 
dollars  or  one  hundred  and  fifty  thousand  dollars  more  than 
was  due. 

Nor  does  it  make  any  difference  that  the  words  were  put  in 
the  disjunctive,  to  wit,  "  the  subengineers,  or  some  of  them.'* 
It  may  turn  out  on  the  trial  that  the  expression  "  or  some  of 
them  "  was  used  because  the  writer  did  not  mean  that  all  were 
guilty,  but  that  the  plaintiff,  alone  or  with  others,  was  guilty. 
The  plaintiff  would  be  equally  aggrieved  if  charged  alone,  or 
as  one  of  a  number  of  engineers,  and  equally  entitled  to  main- 
tain his  action. 

For  these  reasons,  we  reverse  the  judgment  of  the  court 
below.  

LmiL  —  What  Newspaper  Publications  arb  Libelotts.  —  The  question 
of  newspaper  libel  is  fully  discussed  in  a  note  to  McAllister  t.  Detroit  F.  P. 
Co.,  15  Am.  St.  Rep.  333-369. 

Libel  —  Special  Damages. — In  actions  for  libel  or  slander,  where  the 
words  are  actionable  per  Be,  the  plaintiff  need  not  allege  special  damages: 
Morasse  r.  Broeku,  151  Mass.  567;  21  Am.  St  Rep.  474,  and  not«. 
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HOLLOWAY   V,    HoLLOWAY. 

[86  Oboroia,  576.] 

HoMKSTBAcs — WiDOW  AND  Step-mother  A3  Head  OF  Pamht. — When  A 
testator's  widow,  who  is  the  step- mother  of  hia  minor  children,  nnder* 
takes,  after  his  death,  to  keep  together,  care  for,  and  support  them,  aha 
has  a  right,  as  the  head  of  a  family,  to  take  a  homestead  in  his  real  estate. 

Homestead,  when  Terminates.  —  Whether  widow's  homestead  in  her  de- 
ceased husband's  estate  lasts  during  her  lifetime,  as  against  the  children, 
who  have  all  arrived  at  age,  or  whether  they  are  then  entitled  to  a  diris- 
ion  of  the  estate  as  provided  in  their  father's  will,  qucere. 

Homestead,  when  Expires.  —  As  against  creditors,  a  homestead  held  by  a 
widow  in  her  deceased  husband's  estate  does  not  expire  until  her  death. 

B.  F.  Tisingery  and  Hall  and  Hammond,  for  the  plaintiff  in 
error. 

/.  A.  Gotten  and  A.  M.  Speer,  for  the  defendant  in  error. 

Simmons,  J.  It  appears  from  the  record  in  this  case  that 
R.  S.  Holloway  died  testate,  in  1869,  leaving  an  estate  con- 
sisting of  land  and  personalty,  a  widow  and  nine  children, 
five  of  whom  were  minors.  The  will  provided  that  the  prop- 
erty of  the  testator  should  be  kept  together  until  his  youngest 
child  should  come  of  age,  when  there  should  be  a  division  in 
kind,  or  a  sale  for  division,  share  and  share  alike,  to  his  wife 
and  children.  The  widow  was  his  second  wife,  and  not  the 
mother  of  the  children.  In  1874  the  widow  applied  for,  as  the 
head  of  a  family,  and  had  set  apart,  a  homestead  in  a  portion 
of  the  realty  for  the  benefit  of  herself  and  the  five  minor  chil- 
dren. The  minor  children  having  all  arrived  at  age,  the  ex- 
ecutor, J.  J.  Holloway,  in  1886,  filed  his  petition  in  equity, 
alleging  therein  the  death  of  the  testator,  the  setting  apart  of 
the  homestead;  charging  that  the  homestead  was  void,  on  the 
ground  that  Mrs.  Holloway,  not  being  the  mother  of  the  minor 
children,  was  not  the  head  of  a  family,  and  therefore  had  no 
right  to  have  the  homestead  set  apart  for  herself  and  the 
minor  children;  and  praying  for  the  appointment  of  a  receiver 
to  take  charge  of  the  land  and  the  rents  thereof,  and  hold  it 
for  the  benefit  of  the  estate,  etc. 

The  widow  testified  that  the  estate  was  being  wasted,  there 
were  debts  against  it,  and  she  took  a  homestead  to  secure  a 
home  for  herself  and  the  minor  children,  of  whom  she  had  the 
care  and  custody,  after  the  death  of  her  husband,  until  the 
homestead  was  set  apart;  she  cared  for  and  raised  them,  and 
did  the  best  she  could  for  them;  the  two  minor  boys  left  her 
before  they  were  of  age;  she  sent  one  of  them  to  school  as 


Feb.  1891.]  HoLLowAY  v.  Holloway,  485 

much  as  he  would  go,  and  gave  the  two  younger  girls  a  good 
education.  It  appears  that  none  of  the  children  are  now  liv- 
ing with  her  upon  the  homestead  estate. 

1.  In  this  state  of  facts,  the  court  charged  the  jury  that  if 
the  defendant  was  the  widow  of  the  testator,  and  had  the 
homestead  set  apart  after  his  death,  and  was  not  the  mother 
of  the  children  named  in  the  petition  for  homestead,  the 
homestead  was  void,  and  she  had  no  right,  as  the  head  of 
such  a  family,  to  take  a  homestead.  This  charge  was  ex- 
cepted to,  and  made  the  third  ground  of  the  motion  for  a  new 
trial,  which  was  made  by  the  defendant  and  overruled  by  the 
court.  Under  the  facts  of  this  case,  we  think  the  court  erred 
in  this  charge  to  the  jury.  While  there  was  no  legal  obliga- 
tion on  the  part  of  this  widow  to  support  the  minor  children 
of  her  husband,  yet  we  think  that  inasmuch  as  she  under- 
took to  keep  them  together,  and  to  care  for  and  support 
them,  as  the  evidence  shows  she  did,  they  all  remained 
members  of  the  testator's  family,  and  she  thereby  became  the 
head  of  that  family,  and,  under  the  laws  of  this  state,  was 
entitled  to  a  homestead  as  the  head  of  a  family.  See  Capek  v. 
Kropik,  129  111.  509,  where  it  was  held  that  on  the  death  of 
his  wife,  a  widower,  together  with  his  minor  step-children,  was 
entitled  to  a  homestead  in  an  entire  lot  of  land  which  he  had 
held  in  common  with  his  wife.  Moreover,  when  Mrs.  Hollo- 
way  took  the  minor  children  under  her  care  and  custody,  she 
Blood  in  the  relation  of  a  parent  to  them,  and  took  upon  her- 
self that  obligation.  She  then  was  under  a  moral  obligation 
to  support  and  maintain  these  children,  and  the  authorities 
hold  that  such  a  moral  obligation  is  sufficient  to  entitle  her  to 
have  a  homestead  set  apart  for  the  benefit  of  herself  and  the 
minor  children:  Wade  v.  Jones,  20  Mo.  75;  61  Am.  Dec.  584; 
Connaughtonv.  Sands,  32  Wis.  387;  Greenwood  v.  Maddox,  27 
Ark.  648;  Arnold  v.  Waltz,  53  Iowa,  706;  36  Am.  Rep.  248; 
Wilson  V.  Cochran,  31  Tex.  677;  98  Am.  Dec.  553;  McMurray 
V.  Shuck,  6  Bush,  111;  99  Am.  Dec.  662;  Brooks  v.  Collins,  11 
Bush,  622;  Bell  v.  Reach,  80  Ky.  42;  Riley  v.  Smith,  Sup.  Ct. 
Ky.,  Dec.  3,  1887;  Mayer  v.  Drummond,  32  S.  C.  165;  Cham- 
berlain v.  Brown,  Sup.  Ct.  S.  C,  April,  1890;  7  Am.  &  Eng. 
Ency.  of  Law,  804;  Thompson  on  Homesteads,  sec.  45.  Ana 
see  Marsh  v.  Lazenby,  41  Ga.  153;  Blackwell  v.  Broughton,  56 
Ga.  390.  To  the  eflfect  that  a  step-father  or  step-mother  may 
assume  the  relation  of  parent  towards  the  step-children,  see  2 
Kent's  Com.  192;   Sanderlin  v.  Sanderlin,  1  Swan,  441;   Wil' 
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liams  V.  Hutchinson,  3  N.  Y.  312;  53  Am.  Dec.  301;  Murdoch 
V.  Murdoch,  7  Cal.  511;  Capeh  v.  Kropih,  129  111.  509. 

Counsel  for  plaintiff  in  error  relied  upon  the  case  of  Lathrop 
V.  Soldiers'  L.  &  B.  Ass^n,  45  Ga.  483,  which  he  claims  to 
hold  that  "  a  widow  is  not  the  head  of  a  family  of  minor 
children  of  a  former  husband  by  a  former  marriage."  It  is 
singular  that  both  of  the  learned  counsel  for  defendant  in 
error,  as  well  as  the  editor  of  the  American  and  English  En- 
cyclopaedia of  Law,  vol.  7,  p.  804,  fell  into  the  same  mistake. 
There  was  really  no  widow  involved  in  that  case.  A  glance  at 
the  facts  of  the  case  will  show  that  Mrs.  Lathrop  was  the  wife 
of  J.  J.  Lathrop,  and  that  both  husband  and  wife  joined  in 
the  application  for  homestead  out  of  the  wife's  estate.  She 
had  mortgaged  her  individual  property  to  the  loan  associa- 
tion, and  made  an  aflBdavit  on  the  back  of  the  mortgage  that 
it  was  executed  by  her  free  will  and  consent,  and  that  the 
mortgage  money  was  to  be  used  in  payment  of  the  price 
for  the  property.  The  money  was  loaned  to  her  on  the  faith 
of  this  sworn  statement,  and  this  court  held  that  she  was 
estopped  from  controverting  the  facts  stated  in  her  affidavit, 
and  that  to  allow  her  to  claim  a  homestead  exemption  "  would 
be,  to  speak  in  the  mildest  terms,  a  legal  fraud."  The  court 
also  held  that  as  it  was  her  separate  property,  and  she  had 
no  children  of  her  own,  she  was  under  no  legal  or  moral  obli- 
gation to  support  the  children  of  her  husband  by  a  former 
marriage,  nor  was  she  the  head  of  a  family  of  these  minor 
children  while  he  was  in  life.  And  this  is  all  that  the  case 
rules.  If  her  husband  had  been  dead,  and  she  had  taken  the 
control  and  custody  of  his  children,  it  would  have  presented 
a  very  different  case  from  the  one  decided  by  the  court. 

2.  Counsel  in  the  case  argued  that  as  all  the  children  had 
come  of  age,  the  homestead  estate  had  expired,  and  the  chil- 
dren were  entitled  to  a  division  of  the  property  in  accordance 
with  the  will  of  their  father.  Whether  this  can  be  done  or 
not  we  do  not  now  decide,  because  the  question  is  not  properly 
made  in  the  record  before  us.  This  court  has  held  in  several 
cases,  where  creditors  were  seeking  to  sell  the  homestead  after 
the  minors  arrived  at  age,  that  it  could  not  be  done,  because 
the  homestead  did  not  expire  till  the  death  of  the  widow: 
Haslam  v.  Campbell,  60  Ga.  650;  Groover  v.  Brown,  69  Ga.  60. 
But  so  far  as  we  can  ascertain,  this  court  has  never  decided 
that  the  homestead  lasted  during  the  life  of  the  widow  as 
against  the  children  on  their  arrival  at  age,  and  when  they 
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sued  for  a  division  of  the  property.     This  question  we  will 
leave  for  future  consideration,  in  case  it  arises  hereafter  in  this 
suit  or  in  another  action,  if  the  children,  or  any  of  them, 
should  institute  one. 
Judgment  reversed. 

HoMBSTBADS,  Who  ENTITLED  TO.  —  As  to  what  18  necessary  to  constitute 
one  the  "head  of  a  family,"  such  as  will  entitle  him  or  her  to  take  a  home- 
stead, see  Moyer  v.  Drummond,  32  S.  C.  165;  17  Am.  St.  Rep.  850,  and  par- 
ticularly note;  Lane  v.  Philips,  69  Tex.  240;  5  Am.  St.  Rep.  41,  and  note. 

Homestead,  when  Terminates.  —  The  death  of  a  husband  or  wife, 
there  being  no  children,  whether  puts  an  end  to  the  family  relation  and  ter- 
minates the  homestead:  Note  to  Revalk  v.  Kraemer,  68  Am.  Dec.  309.  But 
compare  Taylor  v.  Boulioare,  17  Tex.  74;  67  Am.  Dec.  642,  and  note;  Kesain' 
ger  ▼.  Wilson,  63  Ark.  400;  ante,  p.  220,  and  note. 
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[86  GeoROIA,  636.] 

Husband  and  Wifb  —  Antenuptiai,  Contract,  when  not  Testambn- 
TART.  —  An  antenuptial  contract  by  which  the  intended  husband  binds 
himself  and  executors  that  for  and  in  consideration  of  the  marriage  to 
be  solemnized,  his  executors  upon  his  death  shall  pay  to  his  prospective 
wife  a  certain  sum,  to  be  her  full  and  distributive  share  in  his  estate,  and 
she  binds  herself  to  abide  by  the  terms  of  the  contract,  is  an  absolute 
and  irrevocable  contract,  equally  binding  upon  both  husband  and  wife, 
barring  her  claim  for  dower,  and  enforceable  by  her  against  her  husband's 
executor. 

Contract,  when  not  Testamentary  in  Character.  —A  contract  does 
not  take  on  a  testamentary  character  because  its  performance  is  post- 
poned until  after  the  death  of  the  maker  and  devolves  upon  his  represent- 
atives. 

Contract  to  Maeb  a  Will  may  be  Enforced,  and  if  not  performed,  a 
recovery  may  be  had  for  its  violation. 

F.  M.  Longley  and  N.  J.  Hammond,  for  the  appellant. 

T.  H.  Whitaker,  P.  H.  Brewster,  and  R.  A.  S.  Freeman,  for 
the  respondent. 

Bleckley,  C.  J.  The  superior  court  classified  the  stipula- 
tions of  the  instrument  declared  upon  as  testamentary  in  their 
nature.  This  was  a  total  misconception.  The  instrument  is 
not  a  conveyance,  but  a  covenant  to  pay  money.  There  was 
no  attempt  to  establish  between  the  parties  the  relation  of 
donor  and  donee,  or  of  testator  and  legatee,  but  the  relation  es- 
tablished by  the  covenant  was  that  of  debtor  and  creditor.    In 
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contemplation  of  marriage,  the  prospective  husband,  on  behalf 
of  himself,  his  heirs,  executors,  and  ad  ministrators,  covenanted 
under  his  hand  and  seal,  for  and  in  consideration  of  the  mar- 
riage to  be  had  and  solemnized,  that  his  executors  upon  his 
death  should  pay  over  to  his  prospective  wife  the  sum  of  four 
thousand  dollars,  this  sum  to  be  her  full  and  complete  dis- 
tributive share  in  his  estate.  On  her  part  she  covenanted, 
under  her  hand  and  seal,  that  she  would  abide  by  the  terms 
of  the  instrument,  and  consequently  that  she  would  not  parti- 
cipate further  in  his  estate,  unless  he  should  see  proper  to  give 
her  any  money  or  property  before  his  death.  These  are  the  sub- 
stantial provisions  of  the  instrument  as  an  antenuptial  con- 
tract, and  the  suit  is  brought  to  recover  the  four  thousand 
dollars,  the  plaintiff  alleging  in  her  declaration  that  the  mar- 
riage took  place  as  contemplated,  that  her  husband  is  dead, 
and  that  the  defendant  is  his  qualified  executor,  having  assets 
with  which  to  make  payment.  The  contract  was  absolute  and 
irrevocable.  The  husband  had  no  more  power  to  abrogate  or 
revoke  it  than  the  wife  had.  It  bound  them  both  equally. 
It  was  a  bar  to  any  claim  of  dower  which  she  otherwise  would 
have  had:  Code,  sec.  1764;  Culberson  v.  CulbersoUj  37  Ga. 
296;  Hamilton  v.  Jackson,  2  Jones  &  L.  295;  Andrews  v.  An- 
drews,  8  Conn.  79;  Naill  v.  Maurer,  25  Md.  532.  Authority 
coincides  with  principle  in  rendering  such  an  undertaking  ob- 
ligatory upon  the  husband's  estate  and  legal  representatives: 
Smith  V.  Stafford,  Hob.  216;  Clark  v.  Thomson,  Cro.  Jac.  571; 
Goodwin  v.  Goodwin,  Cro.  Jac.  570;  Cage  v.  Acton,  1  Ld.  Raym. 
515;  Acton  v.  Pierce,  2  Vern.  480;  Milbourn  v.  Ewart,  5  Term 
Rep.  381;  Rivera  v.  Rivers,  3  Desaus.  Eq.  190;  4  Am.  Dec.  609. 
And  see  Carter  v.  King,  11  Rich.  125;  Godbold  v.  Vance,  14 
S.  C.  458. 

A  contract  does  not  take  on  a  testamentary  character  because 
its  performance  is  postponed  till  after  the  death  of  the  maker 
and  devolves  upon  his  representatives.  Even  a  parol  prom- 
ise to  be  performed  after  death  may  be  obligatory:  Powell  v. 
Graham,  7  Taunt.  580;  Riley  v.  Riley,  25  Conn.  154.  A  prom- 
issory note  may  be  made  payable  after  the  maker's  death: 
Roffey  V.  Greenwood,  10  Ad.  &  E.  222;  Bristol  v.  Warner,  19 
Conn.  9;  or  after  the  death  of  a  third  person;  Cooke  v.  Cole- 
han,  2  Strange,  1217;  Willes,  393;  Washband  v.  Washband,  24 
Conn.  500. 

Were  the  covenant  in  question  considered  as  a  contract  to 
make  a  will,  it  would  be  none  the  less  obligatory;  for  such 
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contracts  are  enforceable,  and  if  not  performed,  a  recovery 
may  be  had  for  their  violation:  Napier  v.  Trimmier,  56  Ga. 
300;  Johnson  v.  Hubhell  10  N.  J.  Eq.  332;  66  Am.  Dec.  773, 
and  notes;  Manning  v.  Plppen,  86  Ala.  357;  11  Am.  St.  Rep. 
46,  and  note. 

Of  course,  treating  the  covenant  as  having  this  latter  import 
would  involve  some  change  in  the  pleading  as  well  as  in  the 
evidence.  We  think  the  pleader  in  this  case  adopted  the 
right  construction,  and  that  the  action  was  well  brought 
upon  the  instrument  as  an  absolute  undertaking,  not  to  make 
a  will  leaving  the  plaintiflf  four  thousand  dollars,  but  to  pay 
that  sum  out  of  his  estate  as  a  debt  chargeable  upon  the  same. 
The  court  erred  in  excluding  the  instrument  when  offered  in 
evidence  to  support  the  action. 

Judgment  reversed.  ^ 

Contracts  to  Makb  a  Will.  —  One  may  execute  a  valid  and  enforceable 
agreement  to  make  a  disposition  of  hia  property  by  will:  Carmichael  v.  Car» 
michael,  72  Mich.  76;  16  Am.  St.  Rep.  528,  and  note;  Rice  v.  Hartman,  84  Va.' 
251;  Bird  v.  Pope,  73  Mich.  483.  A  parol  agreement  to  execute  a  will  is 
within  the  statute  of  frauds,  and  not  capable  of  being  specifically  performed: 
Schoonover  v.  Vackon,  121  Ind.  3;  Ellis  v.  Gary,  74  Wis.  176;  17  Am.  St.  Rep. 
125,  and  note. 

Writing,  when  a  Will  and  whkk  kot:  8eeS?iarp  v.  Hall,  86  Ala.  110; 
1 1  Am.  St.  Rep.  28,  and  note  32,  33.  The  intention  of  the  maker  of  an  in- 
strument determines  whether  it  is  a  will  or  not.  Where  an  instrument  con- 
veys a  present  title  to  the  grantee,  it  is  a  deed,  even  though  the  grantor 
reserves  out  of  the  estate  conveyed  the  right  to  the  use  of  the  premises  dur- 
ing his  life:  Beebe  v.  McKenzie,  19  Or.  296;  Bunch  v.  Nicks,  50  Ark.  367.  An 
instrument  may  operate  partly  as  a  deed  and  partly  as  a  will:  Kyle  v.  Per- 
dite,  87  Ala.  424;  Reed  v.  Hazleton,  37  Kan.  321.  An  instrument  executed 
with  the  formalities  required  by  statute,  to  operate  only  after  the  death  of 
the  maker,  is  a  will:  Lautenshalager  v.  Lautenshalager,  80  Mich.  286.  A  tes- 
tamentary instrument  does  not  cease  to  operate  as  a  will  because  it  is  ao- 
knowledged  and  recorded  as  a  deed:  Hawea  v.  Nicholas,  72  Tex.  481. 
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CoMMOH  Cakbikrs  —  RiOHTS  OF  Passb.vqkb.  —  A  passenger  who  has  paid 
for  and  supplied  himself  with  a  ticket  ia  all  respects  valid  aud  regular, 
boarded  the  proper  train,  conducted  himself  in  a  proper  manner,  and 
surrendered  his  ticket  to  the  company  at  its  request,  cannot  be  required 
either  to  produce  the  ticket  when  again  called  upon  for  it,  or  to  pay  fare 
as  a  condition  of  remaining  upon  the  train  and  being  carried  to  his  ter- 
minus as  indicated  upon  his  ticket;  nor  does  he  lose  any  of  his  rights  by 
any  mistake  made  by  the  conductor  in  reading  the  ticket,  construing  it, 
mingling  it  with  other  tickets,  or  otherwise  disposing  of  it. 

CoiCMON  Carriers  —  Expulsion  of  Passenger.  —  While  a  passenger  cannot 
avail  himself  of  a  formal  order  of  the  conductor  to  quit  the  train,  not 
meant  to  be  absolute  and  final,  as  a  pretext  for  leaving  the  train  and 
grounding  an  action  against  the  company  for  expulsion,  yet,  where  the 
circumstances  fairly  warrant  him  in  believing  that  the  conductor  means 
what  he  says,  and  he  really  believes  it,  he  need  not  wait  for  the  employ- 
ment of  actual  force  against  him,  but  may  submit  to  the  moral  coercion 
of  the  conductor's  authority,  and  abandon  the  train  as  an  expelled  pas- 
senger. 

Ck>MMON  Carriers  —  Expulsion  of  Passenger.  —  A  passenger,  whether 
right  or  wrong  in  any  contention  or  misunderstanding  with  a  conduc- 
tor, is  under  no  duty,  either  legal  or  moral,  to  remain  on  the  train  until 
the' conductor  appeals  to  force  for  the  execution  of  his  commands  in  ex- 
pelling him.  If  the  passenger  obeys  the  command  to  leave  the  train, 
and  thereby  does  an  act  to  which  his  own  will  does  not  consent,  he  is 
coerced. 

Common  Carriers  —  Expulsion  of  Passenger  —  Evidence  of  Intent.  — 
In  an  action  by  a  passenger  to  recover  for  expulsion  from  a  train,  evi- 
dence as  to  whether  or  not  it  •w&a  the  intent  of  the  conductor  to  expel 
him  is  admissible,  as  affecting  the  question  of  punitive  damages,  and 
the  conductor  may  testify  as  to  his  intent. 

Common  Carriers  —  Expulsion  of  Passenger  —  Evidence  of  Intent.— 
In  an  action  by  a  passenger  to  recover  for  expulsion  from  a  train,  evi- 
dence that  the  conductor  remained  silent  after  the  passenger  remarked 
in  his  hearing,  upon  alighting  from  the  train,  "that  it  was  hard  to  be 
put  ofif  and  be  compelled  to  pay  one's  fare,"  is  admissible,  and  should 
be  considered  by  the  jury  in  arriving  at  a  determination  as  to  whether 
or  not  it  was  the  intent  of  the  conductor  to  eject  the  passenger. 

Common  Carriers  —  Expulsion  of  Passenger — Excessive  Damages.— 
In  an  action  by  a  passenger  to  recover  for  expulsion  from  a  train,  a  ver- 
dict for  $750  would  seem  to  be  excessive,  in  the  absence  of  proof  of  any 
willful  or  intentional  violation  of  the  passenger's  rights  on  the  part  of  the 
conductor,  although  the  latter  was  negligent  and  in  error. 

Common  Carriers  —  Expulsion  of  Passenger  —  Measure  of  Damages. 
—  A  person  upon  whom  a  wrong  has  been  committed  is  bound  to 
lighten  the  damages  as  much  sis  he  can  by  the  use  of  ordinary  care  and 
diligence,  and  as  to  the  extent  in  which  his  damages  are  increased  by  his 
failure  to  observe  such  care  and  diligence,  they  are  the  result  of  his  own 
negligence.  This  rule  applies  to  a  passenger  expelled  from  a  train,  in 
considering  the  time  and  mode  of  traveling  from  the  place  of  his  expul- 
sion to  the  station  to  which  he  is  entitled  to  ride. 
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Common  Carrier  —  Expttlston  ov  Passenger  —  Measttre  ot  Damages.  — 
Whether  or  not  a  common  carrier  shall  pay  more  or  less  damages  for  ex- 
pelling a  passenger  and  failing  to  carry  him  to  a  certain  station  does  not 
depend  on  what  occurs  to  the  passenger  after  he  passes  such  station. 
The  carrier  need  only  make  him  whole  for  what  he  has  lost  by  delay  and 
otherwise  up  to  the  time  of  his  reaching  such  station. 

Ck>MMON  Carriers  —  Expulsion  of  Passenger  —  Measure  of  Damages.  — 
In  an  action  by  a  passenger  to  recover  for  expulsion  from  a  train,  com- 
pensation for  his  inconvenience,  physical  hardship,  and  injury  to  health 
from  the  time  he  was  expelled  until  he  arrived  at  the  station  to  which 
he  was  entitled  to  ride,  or  incurred  thereafter,  should  be  denied  alto- 
gether, if  they  were  needlessly  incurred. 

Common  Carriers  —  Expulsion  of  Passenger.  —  Compensation  for 
Wounded  Feelings,  in  an  action  by  a  passenger  to  recover  for  ex- 
pulsion from  a  train,  must  be  determined  by  the  jury,  under  the  circum" 
stances  of  each  particular  case. 

Common  Carrier  —  Expulsion  of  Passenger.  —  PuNnrvE  Damages  may 
be  awarded  for  the  unlawful  expulsion  of  a  passenger  from  a  train,  but 
they  should  be  graduated  with  reference  to  the  special  circumstances  of 
each  case. 

/.  B.  Cumming  and  A.  0.  McCalla,  for  the  plaintiff  in  error. 
H.  T.  Lewis  and  0.  W.  Oleaton,  for  the  defendant  in  error. 

Bleckley,  C.  J.  The  learned  counsel  for  the  railroad  com- 
pany argued  only  four  of  the  grounds  of  the  motion  for  a  new 
trial.     To  these  our  opinion  will  be  confined. 

1.  That  the  evidence,  construing  it,  as  we  are  bound  to  do, 
most  favorably  for  the  prevailing  party,  warranted  a  verdict 
for  some  amount  against  the  company,  we  have  no  doubt. 
The  tickets  surrendered  to  the  conductor  by  the  plaintiff  and 
his  brother  were  from  Atlanta  to  Social  Circle;  and  that  the 
conductor  could  and  would  have  known  this,  had  he  exercised 
due  care  in  the  transaction  of  his  business,  admits  of  no  ques- 
tion. If  by  reason  of  his  own  negligent  mistake  he  expelled 
the  plaintiff  at  Conyers,  an  intermediate  station,  when  the 
plaintiff  was  rightfully  on  the  train  and  entitled  to  be  carried 
to  his  destination  at  Social  Circle,  the  expulsion  was  wrong- 
ful, and  a  breach  of  the  legal  duty  of  the  company  as  a  com- 
mon carrier.  A  passenger  who  has  paid  for  and  supplied 
himself  with  a  ticket  in  all  respects  valid  and  regular, 
boarded  the  proper  train,  conducted  himself  thereon  in  a 
proper  manner,  and  surrendered  the  ticket  to  the  company 
at  its  own  request,  cannot  be  required  either  to  produce  the 
ticket  when  again  called  upon  for  it,  or  to  pay  fare  as  a  con- 
dition of  remaining  upon  the  train  and  being  carried  to  the 
point  indicated  upon  the  ticket  as  the  terminus  of  his  route. 
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He  has  no  further  concern  with  the  ticket,  and  can  lose  none 
of  his  rights  by  any  mistake  made  by  the  conductor  in  read- 
ing it,  construing  it,  mingling  it  with  other  tickets,  or  dispos- 
ing of  it  otherwise. 

(a.)  Although  the  conductor  neither  used  physical  force  to 
expel  the  plaintiff  from  the  train  nor  was  immediately  present 
when  the  plaintiff  left  the  train  at  Conyers,  yet  it  was  in  fact 
an  expulsion  if  the  plaintiff  alighted  against  his  own  will, 
and  as  an  act  of  obedience  to  the  conductor's  previous  com- 
mand. Nor  does  it  matter  whether  the  command  was  given 
shortly  before  the  train  arrived  at  Conyers  or  after  its  arrival, 
provided  it  was  or  seemed  to  be  peremptory,  and  the  plain- 
tiff so  understood  and  treated  it.  There  was  evidence  from 
which  the  jury  could  infer  that  the  command  appeared  per- 
emptory, and  that  the  plaintiff  yielded  to  it  in  good  faith. 
Whilst  a  passenger  cannot  avail  himself  of  a  formal  order  of 
the  conductor,  not  meant  to  be  absolute  and  final,  as  a  pre- 
text for  leaving  the  train  and  grounding  an  action  against 
the  company  for  expulsion,  yet,  where  the  circumstances 
fairly  warrant  him  in  believing  that  the  conductor  means 
what  he  says,  and  he  really  does  believe  it,  he  need  not  wait 
for  the  employment  of  actual  force  against  him,  but  may 
submit  to  the  moral  coercion  of  the  conductor's  authority, 
and  may  abandon  the  train  as  an  expelled  passenger.  If 
conductors  do  not  mean  that  passengers  shall  withdraw  them- 
selves from  trains,  they  should  not  issue  their  commands  pre- 
maturely. All  passenger  conductors  are  by  statute  invested 
with  the  powers  of  police-officers  while  on  duty  upon  their 
trains:  Code,  sec.  4586  a.  A  passenger,  whether  right  or 
wrong  in  any  contention  or  misunderstanding  with  a  con- 
ductor, is  under  no  duty,  legal  or  moral,  to  stand  out  until 
the  conductor  appeals  to  force  for  the  execution  of  his  com- 
mands. If  the  passenger  obeys,  and  thereby  does  an  act  to 
which  his  own  will  does  not  consent,  he  is  coerced:  Georgia 
Railroad  v.  Homer,  73  Ga.  251.  So  far  from  being  under  a 
duty  to  resist,  he  would,  generally,  put  himself  in  the  wrong 
by  offering  resistance.  For  the  sake  of  peace  and  good  order, 
he  ought  to  submit. 

2.  Section  3066  of  the  code  reads  thus:  "  In  every  tort 
there  may  be  aggravating  circumstances,  either  in  the  act  or 
the  intention;  and  in  that  event,  the  jury  may  give  additional 
damages,  either  to  deter  the  wrong-doer  from  repeating  the 
trespass,  or  as  compensation  for  the  wounded  feelings  of  the 
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plaintiff."  This  section  was  applicable  to  the  case  as  made 
by  the  evidence  of  the  plaintiff  below,  and  was  properly  given 
in  charge  to  the  jury:  Georgia  Railroad  v.  Horner^  73  Ga.  252; 
Georgia  Railroad  v.  OWs,  77  Ga.  674.  For  this  reason,  the 
intention  of  the  conductor  was  for  investigation  and  determi- 
nation by  the  jury  as  an  element  affecting  punitive  damages: 
Georgia  Railroad  v.  Homer,  73  Ga.  251.  If  the  purpose  of  the 
conductor  was  misunderstood,  and  he  really  had  no  intention 
of  expelling  the  plaintiff  from  the  train,  although  he  had 
used  language  calculated  to  produce  that  impression,  there 
was  no  aggravating  circumstances  taking  its  character  from 
intention,  and  therefore  no  aggravating  circumstance  at  all, 
unless  found  in  the  act  itself,  considered  apart  from  intention 
and  viewed  in  the  light  of  the  time,  place,  and  manner  of  its 
commission.  From  the  general  tenor  of  the  conductor's  evi- 
dence, it  is  highly  probable  he  would  have  testified,  had  he 
been  allowed  to  do  so,  that  he  had  no  intention  to  expel  the 
plaintiff  at  Conyers.  We  think  the  court  erred  in  refusing  to' 
allow  counsel  for  the  company  to  aak  the  conductor  "  whether 
or  not  it  was  his  purpose  to  eject  plaintiff  from  the  trai-n." 
As  bearing  upon  the  question  of  punitive  damages,  this  was  a 
legitimate  inquiry;  and  there  can  be  no  doubt  that  the  con- 
ductor was  a  competent  witness  to  prove  what  his  intention 
really  was.  There  were  divers  circumstances  in  evidence 
tending  to  show  that  he  intended  expulsion.  His  answer  on 
oath  that  he  did  not  would  have  been  direct  evidence  to  the 
contrary  of  what  the  circumstances,  as  indirect  evidence, 
tended  to  establish.  In  deciding  upon  the  question  of  inten- 
tion, the  jury  should  have  had  before  the-m  both  the  direct 
evidence  excluded  and  the  indirect  which  was  admitted. 
The  company  could  not  escape  being  affected  by  the  con- 
ductor's intention,  and  this  being  so,  it  should  have  been 
allowed  to  show  what  that  intention  was.  If  the  plaintiff 
had  afterwards  waived  any  claim  for  punitive  damages,  this 
error  of  the  court  would  have  been  immaterial;  but  as  there 
was  no  such  waiver,  and  as  the  amount  of  damages  awarded 
by  the  jury  was  very  large  for  such  a  case,  we  think  the  com- 
pany is  entitled  to  a  new  trial  on  this  ground. 

3.  There  was  no  error  in  charging  the  jury,  as  set  out  in  the 
thirteenth  ground  of  the  motion  for  a  new  trial,  that  in  deter- 
mining whether  the  conductor  intended  to  eject  the  plaintiff, 
the  jury  could  take  into  consideration  the  remark  made  by 
the  plaintiff  after  he  alighted  from  the  train,  but  in  the  pres- 
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ence  and  hearing  of  the  conductor,  "that  it  was  hard  to  he 
put  off,  and  be  compelled  to  pay  one's  fare,"  and  the  failure 
of  the  conductor  to  make  any  reply  to  it.  The  conductor  ad- 
mitted in  his  evidence  that  he  heard  the  observation  and 
made  no  reply.  He  does  not  explain  why  he  made  none.  If 
he  had  been  misunderstood,  he  could  easily  have  said  so  to 
the  plaintiff  in  answer  to  the  remark  above  quoted,  and  the 
jury  might  think  it  a  legitimate  inference  from  his  silence 
that  he  was  not  misunderstood.  True,  the  whole  scene  bears 
a  dififerent  construction,  but  what  it  really  meant  was  for  the 
jury;  and  the  court  merely  submitted  it  for  their  considera- 
tion. This  was  correct.  But  that  it  was  correct  makes  it 
more  clear  that  the  court  erred,  as  we  have  ruled  under  the 
preceding  head,  in  not  allowing  the  conductor  to  testify  with 
reference  to  his  intention;  for  if  his  silence  at  the  time  of  the 
transaction  would  throw  light  upon  it,  why  would  not  his 
direct  statement  under  oath  at  the  trial  be  receivable  to  show 
what  it  really  was?  The  charge,  it  will  be  noticed,  relates  to 
actual  intention,  the  kind  of  intention  which  might  aggravate 
the  tort,  and  serve  as  a  basis  for  punitive  damages.  To  allow 
compensatory  damages,  it  would  not  be  necessary  for  the  jury 
to  find  actual  intention;  it  would  be  enough  for  them  to  find 
apparent  intention;  that  is,  such  manifestation  of  intention  by 
the  conductor  as  would  justify  the  plaintiflf  in  believing  that 
he  had  made  up  his  mind  to  expel  the  plaintiff,  although  he 
had  no  such  purpose,  and  was  in  fact  misunderstood. 

4.  As  a  new  trial  is  to  be  had,  it  is  not  absolutely  necessary 
for  us  to  decide  whether  the  damages,  assessed  at  $750,  were 
excessive  or  not.  We  are  strongly  inclined  to  the  opinion 
that  the  amount  is  out  of  reasonable  and  conscientious  pro- 
portion with  the  magnitude  of  the  injury.  Numerous  in- 
stances tending  to  illustrate  the  question  of  excessive  damages 
by  actual  cases  are  collated  in  5  Am.  &  Eng.  Ency.  of  Law,  55 
et  seq.,  but  at  last  each  case  must  be  ruled  chiefly  on  its  own 
facts  and  special  circumstances.  In  the  present  case,  there  is 
no  indication  in  the  evidence,  taking  it  altogether,  that  there  was 
any  willful  or  intentional  violation  of  the  plaintiff's  rights  on  the 
part  of  the  conductor.  No  doubt  he  was  in  error,  and  that  he  fell 
into  error  on  account  of  his  own  negligence.  It  was  his  duty  to 
know  that  the  tickets  wbich  he  took  up  from  the  plaintiff  and 
his  brother  were  for  Social  Circle,  and  his  failure  to  know  it, 
and  have  the  means  of  verification  afterwards,  is  without  any 
reasonable  excuse  that  we  can  discover  in  the  record.  Between 
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the  conductor  and  these  two  passengers  there  were  probably 
three  misunderstandings.  He  thought  either  that  they  got  on 
the  train  at  Stone  Mountain,  or  with  tickets  for  that  point  and 
no  farther;  they  knew  that  they  got  on  at  Atlanta  with  tickets 
for  Social  Circle.  He  thought  they  claimed  to  have  had  and 
surrendered  tickets  for  Greenesboro;  they  were  sure  they  did 
not  tell  him  they  had  tickets  for  that  station.  He  thought 
he  had  not  ordered  them,  in  a  final  and  peremptory  way,  to 
leave  the  train  at  Conyers;  they  construed  his  language  as 
requiring  them  to  do  so.  Without  imputing  perjury  to  any 
witness,  the  fact  that  two,  if  not  all  three,  of  these  misunder- 
standings existed  can  be  arrived  at  with  a  fair  degree  of  cer- 
tainty. Throwing  all  the  blame  on  the  conductor,  and  allowing 
the  jury  the  fullest  scope  in  the  exercise  of  their  discretion 
which  the  law  recognizes,  what  are  the  elements  of  damage? 
They  are,  —  1.  Compensation  for  pecuniary  loss,  for  necessary 
inconvenience  and  physical  hardship,  and  for  proximate 
injury  to  health;  2.  Compensation  for  wounded  feelings;  3. 
Punitive  damages. 

5.  The  direct  pecuniary  loss  was  the  cost  of  going  to  Social 
Circle  from  Conyers  by  the  first  available  and  appropriate  con- 
veyance, together  with  the  expense  and  loss  of  time  incident 
to  waiting  for  and  procuring  such  conveyance.  A  person 
upon  whom  a  wrong  has  been  committed  is  under  obliga- 
tion to  lighten  the  damages  as  much  as  he  can  by  the  use  of 
ordinary  care  and  diligence.  To  the  extent  in  which  his 
damages  are  increased  by  his  failure  to  observe  such  care  and 
diligence,  they  are  the  result  of  his  own  negligence:  Field  on 
Damages,  sees.  126  et  seq.;  1  Sedgwick  on  Measure  of  Dam- 
ages, 164  et  seq.;  Weeks  on  Damnun  Absque  Injuria,  sec. 
121;  1  Sutherland  on  Damages,  148.  In  such  a  case  as  this, 
where  the  only  fault  or  mistake  involved  in  the  cause  of  ex- 
pulsion was  on  the  part  of  the  conductor,  it  was  not  the  duty 
of  the  passenger  to  pay  fare  to  prevent  expulsion.  He  was 
under  no  obligation,  legal  or  moral,  to  purchase  exemption 
from  a  threatened  or  impending  tort,  but  could  stand  upon  his 
legal  rights,  or  waive  them,  according  to  his  election.  He 
could  not  be  made  a  trespasser  where  he  had  a  legal  right  to 
be  and  remain,  unless  he  waived  that  right,  and  he  could  not 
be  forced  by  the  conductor,  or  any  other  human  power,  to 
waive  it.  He  had  purchased  it  with  his  money,  it  was  a 
vested  right,  and  not  even  the  legislative  power  of  the  state 
could  deprive  him  of  it,  or  force  him  to  yield  it  against  his 
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will.  And  to  expel  him  from  the  train  when  he  was  not  a 
trespasser,  nor  otherwise  at  fault,  was  to  commit  upon  him  a 
tortious  injury.  To  eject  as  a  trespasser  one  who  is  not  aa 
intruder  is  not  to  make  him  a  trespasser,  but  to  become  one 
yourself:  Bishop  on  Non-contract  Law,  1096. 

But  as  soon  as  the  act  of  expulsion  was  complete,  the  plain- 
tiff became  subject  to  the  rule  of  diligence  to  which  we  have 
just  referred.  The  expulsion  was  not  at  night,  but  in  the 
afternoon.  It  aflSrmatively  appears  that  he  had  money  enough 
to  procure  transportation  by  the  same  train  from  Conyers  to 
Social  Circle,  the  distance  being  twenty-one  miles.  Perhaps 
he  might  be  excused  for  not  taking  passage  on  that  train;  but 
after  spending  the  night  at  Covington,  he  still  had  money 
enough,  and  more  than  enough,  to  pay  his  way  and  that  of 
his  brother  to  the  point  to  whieh  the  company  ought  to  have 
carried  them  in  the  first  instance,  it  being  only  eleven  miles. 
It  thus  appears  that  the  plaintiff  was  not  obliged  to  walk  in 
order  to  reach  Social  Circle,  and  if  he  did  so  at  a  greater  cost 
of  money  and  time  than  he  need  to  have  expended  in  waiting 
for  a  train  and  going  by  railway,  he  was  not  without  fault. 
His  recovery  on  this  item  should  be  limited  to  what  it  would 
have  cost  him  in  money  and  time  to  reach  Social  Circle  from 
Conyers  by  the  cheapest  appropriate  means  which  he  could 
have  used  in  the  exercise  of  ordinary  diligence,  unless  he 
suffered  further  direct  damage  from  detention  or  delay.  For 
his  time  and  expenses  in  continuing  his  journey  beyond  Social 
Circle,  no  recovery  can  be  had,  for  the  reason  that  they  are  too 
remote.  After  reaching  the  destination  to  which  the  company 
was  bound  to  convey  him,  his  cause  of  action  against  the 
company,  both  as  to  time  and  money,  was  complete,  and 
his  recovery  now  should  be  the  same  as  if  the  action  had  been 
commenced  at  that  moment.  If  his  damages  were  still  accru- 
ing as  he  traveled  on  down  the  railroad  upon  foot  one  mile  be- 
yond Social  Circle,  and  continued  to  accrue  through  the  day's 
journey  until  he  arrived  at  Madison,  and  still  continued  after 
he  left  the  railroad  at  Madison  and  went  through  the  country 
to  where  he  lodged  for  the  night,  and  then  ran  on  till  he 
reached  his  mother's  house  next  day,  we  see  not  what  would 
have  stopped  them  had  his  final  destination  been  New  York  or 
Boston,  and  he  had  gone  there  on  foot  before  ceasing  to  run 
up  the  damages.  Whether  a  common-carrier  shall  pay  more 
or  less  damages  for  failing  to  carry  a  passenger  to  a  way- 
station  OD  its  line  cannot  depend,  as  a  general  rule,  on  what 
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occurs  to  the  passenger  after  he  passes  that  station.  If  the 
company  makes  him  whole  for  what  he  has  lost  by  delay  and 
otherwise  up  to  the  time  of  reaching  there,  this  is  enough. 
Subsequent  losses  are  amongst  the  contingencies  of  life,  which 
each  man  must  bear  for  himself. 

6.  As  to  inconvenience  and  physical  hardship,  compensation 
for  these  should  be  denied  altogether  if  they  were  needlessly 
incurred;  and  they  were  needlessly  incurred,  in  part  at  least, 
if  the  plaintiff  and  his  brother  could  have  reached  Social 
Circle  by  waiting  at  Conyers  or  Covington  for  the  next  train, 
or  if,  with  the  means  at  their  command,  they  could  have  pro- 
cured conveyance  and  spared  themselves  the  fatigue  and  ex- 
posure of  proceeding  on  foot  to  Social  Circle:  Morse  v.  Duncan, 
14  Fed.  Rep.  396;  8  Am.  &  Eng.  R.  R.  Cas.  374;  Chicago,  R.  /., 
&  P.  Ry  Co.  V.  Brisbane,  24  111.  App.  467.  By  walking  vol- 
untarily they  could  not  entitle  themselves  to  recover  of  the 
company  more  than  it  would  have  cost  them  to  ride.  And 
the  same  may  be  said  as  to  the  alleged  injury  to  the  plain- 
tiff 's  health.  If  his  health  would  not  have  suffered  had  he 
not  walked,  and  if  he  was  not  obliged  to  walk  in  order  to 
reach  Social  Circle,  but  chose  to  do  so  rather  than  spend  his 
money,  he  can  recover  nothing  for  injury  to  his  health:  Indian- 
apolis etc.  R'y  Co.  v.  Birney,  71  111.  391;  Francis  v.  St.  Louis 
T.  Co.,  5  Mo.  App.  7;  Chicago^  R.  I.,  &  P.  Ry  Co.  v.  Brisbane, 
24  111.  App.  467;  Railroad  Co.  v.  Fleming,  14  Lea,  154.  The 
line  of  distinction  between  these  cases  and  such  as  Inter- 
national G.  N.  R'y  Co.  V.  Terry,  62  Tex.  380,  50  Am. 
Rep.  529,  and  Spicer  v.  Lynn  etc.  R'y  Co.,  149  Mass.  207,  is 
very  broad.  With  inconvenience,  hardship,  or  hurt  to  his 
health,  originating  after  the  plaintiff  left  Social  Circle,  no 
matter  what  method  of  travel  he  adopted,  the  company  would 
have  no  concern.  Such  remote  incidents  of  his  expulsion  from 
the  train  at  Conyers,  in  violation  of  a  duty  to  convey  him  to 
Social  Circle,  but  no  farther,  would  be  too  contingent  to  enter 
into  the  computation  of  his  damages:  Code,  sees.  3071-3073. 

7.  Compensation  for  wounded  feelings,  and  to  redress  any 
indignity  offered  the  plaintiff  whilst  upon  the  train  as  a 
passenger,  is  for  estimation  by  the  jury;  but  not  only  the  lit- 
eral facts  in  evidence,  but  their  actual  effect  on  the  emotions, 
should  be  regarded.  What  degree  of  mortification  or  humil- 
iation was  consciously  experienced  by  the  plaintiff?  Was  he 
cast  down  and  made  ashamed?     What  is  the  explanation  of 

his  not  being  silent  on  the  subject  after  leaving  the  train, 
AM.  St.  Kep.,  Vol.  XXil.  —  32 
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instead  of  calling  attention  to  his  grievance  by  a  random  re- 
mark in  the  hearing  of  the  conductor  and  others  who  might 
chance  to  be  within  the  sound  of  his  voice?  These  are  ques- 
tions to  be  considered. 

8.  Punitive  damages  may  be  awarded  in  such  a  case  if  the 
jury  think  proper  to  allow  them,  but  should  be  graduated  with 
reference  to  the  special  circumstances.  Amongst  these  circum- 
stances is  the  singular  fact  that,  before  leaving  the  train,  the 
plaintiflf  did  not  protest  or  remonstrate  with  the  conductor 
against  being  denied  his  rights  as  a  passenger.  He  made  no 
distinct  objection  to  leaving  the  train.  Indeed,  he  must  have 
seemed  to  the  conductor  to  leave  it  hurriedly  and  almost  will- 
ingly; and  the  remark  that  it  was  hard  to  be  put  off  and  be 
compelled  to  pay  one's  fare  could  well  have  been  understood 
as  a  speech  to  cover  retreat  with  a  thin  drapery  of  plaintive 
words  after  an  unsuccessful  attempt  to  beat  the  railroad  out 
of  a  ride  on  imaginary  tickets.  This  construction  would  have 
been  unjust,  but  might  have  been  adopted  by  the  conductor 
without  any  intention  to  do  injustice.  We  have  studied  the 
evidence  carefully,  and  it  suggests  as  a  probable  theory  that, 
after  the  misunderstanding  arose  between  the  passenger  and 
the  conductor,  the  passenger  was  not  as  helpful  as  he  might 
have  been  in  freeing  the  conductor  from  his  mistake,  and  that 
he  was  less  intent  upon  reaching  Social  Circle  by  that  train 
than  upon  having  a  good  case  against  the  company.  If  this 
is  a  true  theory,  it  ought  to  bar  punitive  damages  altogether. 
It  may  or  may  not  be  true. 

A  new  trial,  however,  is  ordered,  upon  the  one  ground  only, 
—  that  of  the  excluded  evidence. 

Judgment  reversed.  

Common  Carrier  —  Expulsion  of  a  Passenger.  —  If  a  conductor  of  a 
railroad  train  ejects  therefrom  the  holder  of  a  valid  ticket,  the  company  will 
be  liable  for  damages;  and  in  assessing  such  damages,  the  annoyance,  vexa- 
tion, and  indignity  sufiFered  in  connection  with  such  expulsion  should  be  con- 
sidered: Caraten  v.  Nwthern  etc.  R.  R.  Co.,  44  Minn.  454;  20  Am.  St.  Rep. 
589,  and  note;  Ccdn  v.  Minneapolis  etc  R'y  Co.,  39  Minn.  297;  Shepardv.  CM- 
cojfo  etc  B'y  Co.,  77  Iowa,  64. 
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Georgia   Kailroad   and    Banking   Company   v. 
Dougherty. 

[86  Qeobgia,  744.] 

CJoMMOw  Carriers  —  Expqlsion  of  Passbnqer  —  Sale  of  WRONa  Ticket 
—  DAMAaES.  — Where  a  railroad  ticket-agent  sella  the  wrong  ticket  to  a 
person  who  has  asked  for  and  believes  that  he  has  received  the  right 
ticket,  and  who,  having  no  money  to  pay  an  additional  fare,  is  afterwards 
ejected  from  the  train  by  the  conductor,  under  protest,  after  explaining 
to  him  the  circumstances  of  the  case  and  of  the  purchase  of  the  ticket, 
he  is  entitled  to  recover  vindictive  as  well  as  compensatory  damages  of 
the  railroad  company.  The  amount  of  such  recovery  must  be  governed 
by  the  circumstances  of  each  particular  case. 

Common  Carriers  —  Duty  as  to  Pdrchase  of  Ticket. — A  person  pur- 
chasing a  railway  ticket  has  a  right  to  rely  upon  the  agent  of  the  company 
to  give  him  a  proper  ticket,  when  called  and  paid  for;  and  no  peculiar 
circumstances  intervening,  there  is  no  duty  upon  the  purchaser  to  exam* 
ine  the  ticket,  and  any  mistake  which  may  occur  is  chargeable  to  the 
railroad  company,  and  not  to  the  purchaser  or  receiver  of  the  ticket. 
The  company  may  be  compelled  to  respond  in  damages  for  its  mistake. 

/.   B,  Cumming  and  Bryan  Cumming,  for  the  plaintiff  in 
error. 

M.  P.  FosteVj  for  the  defendant  in  error. 

Blandford,  J.  The  defendant  in  error  brought  her  action 
against  the  plaintiflF  in  error,  in  which  she  alleged  that  she 
bought  from  the  agent  of  the  railroad  company  a  ticket  to  go 
from  Aiken,  South  Carolina,  to  Atlanta,  Georgia,  over  the  road 
of  said  company;  that  she  purchased  this  ticket  at  night, 
paid  her  money  for  the  fare,  received  the  ticket  from  the 
agent,  and  when  she  was  between  Augusta  and  Atlanta,  being 
called  on  by  the  conductor  for  a  ticket,  she  presented  the 
ticket  she  had  purchased,  when  it  appeared  that  the  same 
was  to  Asheville,  North  Carolina,  instead  of  to  Atlanta.  The 
conductor  objected  to  the  ticket,  and  said  she  could  not  ride 
upon  the  same.  Thereupon  she  stated  to  the  conductor  that 
her  trunk  had  been  checked  to  Atlanta  upon  that  ticket,  which 
fact  he  denied,  but  upon  subsequent  investigation  found  to  be 
true.  Plaintiff  having  no  money  with  which  to  pay  her  fare, 
the  conductor  ejected  her  from  the  train,  putting  her  off  at  a 
email  station  on  the  road.  She  brought  her  suit  against  the 
company  for  thus  being  ejected  from  the  train.  The  jury  found 
a  verdict  in  her  favor,  and  the  railroad  company  moved  for  a 
new  trial,  which  the  court  overruled,  and  it  excepted,  alleging 
as  error  the  several  grounds  taken  in  tlie  motion.  This  is  the 
case  which  is  presented  to  us  for  decision. 
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The  first  four  grounds  of  the  motion  for  a  new  trial  are 
the  usual  ones,  that  the  verdict  is  contrary  to  law  and  the 
evidence,  against  the  weight  of  the  evidence  and  without 
evidence  to  support  it,  contrary  to  the  principles  of  equity  and 
justice,  and  excessive.  We  do  not  think  the  verdict  is  con- 
trary to  law  or  the  evidence,  or  strongly  and  decidedly  against 
the  weight  of  the  evidence,  as  will  be  seen  hereafter.  Neither 
do  we  think  the  verdict  is  excessive. 

The  first  special  assignment  of  error  is  because  the  court 
charged  the  jury  as  follows:  "  When  a  railroad  company  un- 
dertakes to  sell  tickets  and  has  an  agency  for  that  purpose, 
and  they  sell  a  wrong  ticket  and  injury  ensues,  the  company 
is  liable.  The  law  does  not  require  a  person  dealing  with  a 
ticket-agent  to  examine  his  ticket  and  see  what  it  purports  to 
be,  but  places  upon  the  railroad  company,  through  its  agent, 
the  responsibility  of  giving  the  ticket  applied  for.  If  you  are 
satisfied  from  the  evidence  submitted  that  she  applied  for  a 
ticket  from  Aiken,  South  Carolina,  to  Atlanta,  Georgia,  that  she 
paid  her  fare,  or  the  charges  for  such  a  ticket,  then  she  had 
the  right  to  presume  that  she  had  been  given  a  ticket  which 
would  give  her  the  passage  sought."  This  charge  of  the  court 
is  assigned  as  error  as  being  contrary  to  law.  See  the  case  of 
Georgia  R.  R.  v.  Olds^  11  Ga.  673,  in  which  we  think  this 
point  is  substantially  ruled  in  favor  of  the  charge  of  the  court. 
See  also  case  of  Hufford  v.  Grand  Rapids  etc.  R.  R.  Co.,  64 
Mich.  631,  8  Am.  St.  Rep.  859,  in  which  it  was  held  that 
"  where  a  passenger  who  has  purchased  a  ticket  of  the  author- 
ized agent  of  a  railroad  company,  believing  in  good  faith  that 
it  is  genuine  and  issued  by  the  company,  and  such  as  the 
agent  had  a  right  to  sell,  states  such  facts  to  the  conductor  of 
the  train,  such  conductor  is  bound  to  take  such  facts  as  true 
until  the  contrary  is  proven,  without  regard  to  any  words, 
figures,  or  other  marks  on  the  ticket;  and  where,  upon  such 
passenger's  refusing  to  pay  fare,  the  conductor  lays  hands 
upon  him  with  the  purpose  of  removing  him  from  the  train, 
the  conductor  is  guilty  of  assault  and  battery,  for  which 
the  company  is  liable  in  damages."  In  the  present  case  it 
appears  that  the  passenger  stated  to  the  conductor  the  cir- 
cumstances under  which  she  purchased  the  ticket,  and  fur- 
thermore stated  that  her  trunk  had  been  checked  to  Atlanta, 
her  destination,  upon  such  ticket  (which  the  conductor  subse- 
quently ascertained  was  the  fact),  and  that  she  had  no  money 
with  which  to  pay  her  fare  to  Atlanta,  notwithstanding  all  of 
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which  the  conductor  ejected  her  from  the  train.  We  think, 
under  these  circumstances,  she  had  a  right  to  recover  dam- 
ages from  the  railroad  company.  The  conductor  put  her  off 
at  a  way-station  at  night,  in  which  place  there  were  no  ac- 
commodations, and  she  had  to  walk  some  two  and  a  half 
miles  in  order  to  secure  a  place  to  stay  at.  We  think  she  had 
a  right  to  rely  upon  the  ticket  she  had  purchased  from  the 
agent  of  the  railroad  company  as  being  a  proper  one,  without 
an  examination  of  the  same;  and  nothing  else  appearing, 
there  being  no  intervening  circumstances  which  required 
her  to  look  at  the  ticket,  if  she  could  have  read  the  same 
such  conduct  upon  the  part  of  the  railway  company  and  its 
agents  authorized  her  to  recover  damages.  Nor  are  we  pre- 
pared to  say  that  the  damages  recovered  in  this  case  are  ex- 
cessive. The  plaintiff  was  a  colored  woman,  old  and  infirm, 
and  in  bad  health,  and  was  returning  to  Atlanta  on  account 
of  her  husband's  death.  We  think,  therefore,  that  the  case 
we  have  referred  to  fully  sustains  this  view. 

It  is  further  alleged  as  error  that  the  court  charged  the  jury 
as  follows:  "  If  she  asked  for  the  ticket  and  there  was  no  mis- 
take on  her  part  in  calling  for  it,  and  the  wrong  ticket  was 
given  her,  then  it  was  the  fault  of  the  railroad  company."  It 
is  alleged  that  this  charge  is  contrary  to  law.     We  think  not. 

Exception  is  also  taken  to  the  following  charge  of  the  court: 
"  In  every  tort  there  may  be  aggravating  circumstances,  either 
in  the  act  or  the  intention,  and  in  that  event  the  jury  may 
give  additional  damages,  either  to  deter  the  wrong-doer  from 
repeating  the  trespass,  or  as  compensation  for  the  wounded 
feelings  of  the  plaintiff.  In  some  torts  the  entire  injury  is  to 
the  peace,  happiness,  or  feelings  of  the  plaintiff;  in  such  cases 
no  measure  of  damages  can  be  prescribed,  except  the  enlight- 
ened consciences  of  impartial  jurors.  The  worldly  circum- 
stances of  the  parties,  the  amount  of  bad  faith  in  the  transaction, 
and  all  the  attendant  facts  should  be  weighed If,  re- 
viewing the  testimony,  you  feel  that  the  circumstances  proven 
are  such  as  to  require  damages  to  deter  the  wrong  being  re- 
peated, you  should  consider  all  these  circumstances."  Counsel 
for  the  plaintiff  in  error  contend  that  although  the  principle 
of  law  as  given  in  charge  is  correct,  there  were  no  facts  devel- 
oped by  the  evidence  in  the  case  that  authorized  or  called  for 
such  a  charge.  The  charge  in  this  case  is  consonant  and  in 
conformity  with  the  code  of  this  state  (sec.  3066),  and  we 
think  the  evidence  developed  sufficient  facts  to  authorize  the 
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same.  It  was  shown  by  the  plaintiff  in  the  court  below  that 
she  had  no  money  with  which  to  pay  her  fare;  and  it  was 
shown  that  the  defendant,  who  is  the  plaintiff  in  error  here, 
was  a  corporation  and  was  operating  a  railroad.  Thus  we 
think  the  worldly  circumstances  of  the  parties  were  in  some 
measure  before  the  jury  to  be  considered  by  them,  if  the  charge 
was  otherwise  correct. 

It  is  further  alleged  that  the  court  erred  in  refusing  to  give 
the  following  written  requests  to  charge,  made  by  counsel  for 
the  plaintiff  in  error:  "  No  person  shall  recover  from  a  railroad 
company  for  injury  to  himself  or  his  property  where  the  same 
is  done  by  his  consent,  or  is  caused  by  his  own  negligence." 
"If  the  plaintiff,  by  ordinary  care,  could  have  avoided  the 
consequences  to  herself  caused  by  the  defendant's  negligence, 
she  is  not  entitled  to  recover."  "  If  the  plaintiff  was  on  the 
train  of  the  Georgia  railroad  without  a  ticket  which  entitled 
her  to  be  there,  but  on  the  contrary,  with  a  ticket  which  plainly, 
on  its  face,  showed  that  she  did  not  have  that  right,  and  she, 
as  well  as  the  agent  who  sold  the  ticket,  was  chargeable  with 
the  mistake  by  which  she  had  the  wrong  ticket,  she  should 
have  paid  her  fare  and  called  upon  the  railroad  company  to 
rectify  the  mutual  mistake.  And  when,  under  the  circum- 
stances, she  was  required  to  leave  the  train,  she  had  no  cause 
of  action  against  the  company  for  such  expulsion."  If  what 
we  have  already  said  be  correct,  and  we  think  it  is,  the  court 
was  right  in  refusing  to  give  these  requests  to  charge. 

Again,  it  is  insisted  that  the  court  erred  in  refusing  to  give 
the  following  written  request  to  charge:  *'  If  the  jury  believe 
that  the  ticket-agent  who  sold  the  wrong  ticket  to  plaintiff  in- 
tended in  fact  to  sell  her  the  right  ticket;  that  his  failure  to 
do  so  and  his  selling  her  the  wrong  ticket  resulted  from  a  neg- 
ligent mistake  only,  unmixed  with  bad  faith  or  malice;  and  if 
the  mistake  was  apparent  on  the  face  of  the  ticket,  and  the 
plaintiff  could  have  discovered  it  by  merely  looking  it  her 
ticket,  then  she  was  as  much  chargeable  with  the  mistake  as 
the  agent  was.  It  was  her  mistake  as  well  as  his,  and  she  can- 
not recover  damages  on  account  of  anything  which  flowed  nat- 
urally from  her  own  mistake."  We  think  the  court  was  right 
in  refusing  to  give  this  charge  to  the  jury.  If  the  law  is  as  we 
think  it  is,  a  party  purchasing  a  railway  ticket  has  a  right  to 
rely  upon  the  agent  of  the  company  to  give  him  a  proper 
ticket  when  called  and  paid  for;  and  no  peculiar  circum- 
stances intervening,  there  is  no  duty  upon  the  person  purchas- 
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ing  to  examine  the  same;  and  any  mistake  which  may  occur 
is  chargeable  to  the  railway  company,  and  not  to  the  person 
receiving  or  purchasing  the  ticket.    We  therefore  think  there 
was  no  error  in  refusing  to  charge  as  requested. 
Judgment  aflBrmed.  _____ 

Common  Casribb — Exfttlsion  ot'Passenoeb — Sali  ov  Ixpropkb 
Ticket —  Damages.  —  A  railway  company  cannot  urge  the  error  of  sn  agent 
in  selling  a  ticket  as  an  excuse  for  disregarding  it,  and  as  a  relief  from  dam* 
ages  for  ejecting  a  passenger  from  its  train:  Head  y,  Georgia  etc  B^p  Co^  79 
Ga.  358;  11  Am.  St.  Rep.  434;  Pennsylvania  Co.  v.  Bray,  125  Ind.  229. 
Compare  Georgia  S.  B.  etc  Co.  v.  Eakew,  86  Ga.  641,  oanU,  p.  49a 
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Baird  v.  Shipman. 

[132  Illinois,  16.] 

Aobnt's  Pkbsonal  Liabilitt  to  Third  Persons  tor  NEOLiaBiroiE.  —  An 
agent  of  the  owner  of  property  who  has  the  complete  control  and  man* 
agement  of  the  premises,  and  who  is  bound  to  keep  them  in  repair,  ia 
liable  to  a  third  person  for  injuries  resulting  to  the  latter  while  using 
the  premises  in  an  ordinary  and  appropriate  manner,  through  the  neglect 
of  such  agent  to  keep  the  premises  in  proper  repair.  And  the  agent 
eannot  excuse  himself  on  the  plea  that  his  principal  is  liable.  It  is  not 
his  contract  with  his  principal  that  exposes  him  to  liability  to  third  per- 
sons, but  hia  common-law  obligation  to  so  use  that  which  he  controls  as 
not  to  injure  another. 

Duty  or  Aoknt  to  Use  Reasonable  Cars  in  Executing  Work  Undbb- 
TAKEN  BT  HiM.  —  Where  an  agent  once  actually  undertakes  and  enters 
upon  the  execution  of  a  particular  work,  it  is  his  duty  to  use  reasonable 
care  in  the  manner  of  executing  it,  so  as  not  to  cause  to  third  persons 
any  injury  which  may  be  the  natural  consequence  of  his  acts,  and  he 
cannot  by  abandoning  its  execution  midway,  and  leaving  things  in  a 
dangerous  condition,  exempt  himself  from  liability  to  any  person  who 
suffers  injury  by  reason  of  his  having  so  left  them  without  proper  safe- 
guards. 

Action  to  recover  damages.  The  facts  are  stated  in  the 
following  opinion  of  the  appellate  court,  which  was  delivered 
by  Garnett,  P.  J.:  — 

Gabnett,  p.  J.  "  This  is  an  appeal  from  a  judgment  for 
damages  founded  on  the  alleged  negligence  of  appellants,  by 
which  the  death  of  Joseph  Garnett,  appellee's  intestate,  is  said 
to  have  been  caused.  The  place  where  the  injury  happened 
was  in  a  barn  situated  on  premises  on  Michigan  Avenue,  in 
Chicago,  belonging  to  Aaron  C.  Goodman,  who  was  then,  and 
for  several  years  before,  a  resident  of  Hartford,  Connecticut. 
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Appellants  were  his  agents  for  renting  the  premises  during 
the  years  1884  and  1885/and  during  both  years  were  carry- 
ing on  the  real  estate  business  in  Chicago.  On  the  trial, 
evidence  was  given  tending  to  show  that  they  had  in  fact 
complete  control  of  the  premises,  with  the  residence  and  barn 
thereon,  repairing  the  same  in  their  discretion,  and  there  was 
no  proof  that  in  such  matters  they  received  any  directions 
from  the  owner.  The  property  was  rented  by  appellants  to 
Emma  R.  Wheeler  and  A.  R.  Tillman  from  April  1,  1884,  to 
April  30,  1885,  and  to  Emma  R.  Wheeler  from  May  1,  1885, 
to  April  30,  1886.  Both  leases  were  in  writing,  and  by  the 
terms  of  each  lease  the  tenants  covenanted  to  keep  the  prem- 
ises in  good  repair.  The  tenant  in  the  last  lease  rented  the 
premises  to  Nellie  E.  Pierce,  who  occupied  the  same  from 
April  28  to  September,  1885.  The  evidence  tends  to  prove 
that  when  the  lease  was  made  to  Emma  R.  Wheeler,  the  large 
carriage-door  to  the  barn  was  in  a  very  insecure  condition, 
and  that  appellants,  through  one  Warner,  the  manager  of  their 
renting  department,  verbally  agreed  with  Mrs.  Wheeler  to 
put  the  premises  in  thorough  repair.  Nothing  was  done  to 
improve  the  condition  of  the  door,  and  on  June  12, 1885,  while 
the  deceased,  an  expressman  by  occupation,  was  engaged  in 
delivering  a  load  of  kindling  in  the  barn  for  one  of  the  parties 
living  in  the  house,  the  door,  weighing  about  four  hundred 
pounds,  fell  from  its  fastenings,  and  injured  him  to  such  an 
extent  that  he  died  the  next  day. 

"Appellants  make  two  points:  1.  That  the  verdict  is  clearly 
against  the  weight  of  the  evidence;  2.  That  they  were  the 
agents  of  the  owner,  Goodman,  and  liable  to  him  only  for  any 
negligence  attributable  to  them. 

"There  is  nothing  more  than  the  ordinary  conflict  of  evi- 
dence found  in  such  cases,  presenting  a  question  of  fact  for 
the  jury,  and  the  finding  must  be  respected  by  this  court  in 
deference  to  the  well-settled  rule. 

"  The  other  point  is  not  so  easily  disposed  of.  An  agent  is 
liable  to  his  principal  only  for  mere  breach  of  his  contract 
with  his  principal.  He  must  have  due  regard  to  the  rights 
and  safety  of  third  persons.  He  cannot,  in  all  cases,  find 
shelter  behind  his  principal.  If,  in  the  course  of  his  agency, 
he  is  intrusted  with  the  operation  of  a  dangerous  machine,  to 
guard  himself  from  personal  liability  he  must  use  proper  care 
in  its  management  and  supervision,  so  that  others  in  the  use 
of  ordinary  care  will  not  suffer  in  life,  limb,  or  property: 
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Suydam  v.  Moore,  8  Barb.  358;  Phelps  v.  Wait,  30  N.  Y.  78. 
It  is  not  his  contract  with  the  principal  which  exposes  him  to 
or  protects  him  from  liability  to  third  persons,  but  his  com- 
mon-law obligation  to  so  use  that  which  he  controls  as  not 
to  injure  another.  That  obligation  is  neither  increased  nor 
diminished  by  his  entrance  upon  the  duties  of  agency,  nor 
can  its  breach  be  excused  by  the  plea  that  his  principal  is 
chargeable:  Delaney  v.  Rochereau,  34  La.  Ann.  1123;  44  Am. 
Rep.  456. 

*'  If  the  agent  once  actually  undertakes  and  enters  upon  the 
execution  of  a  particular  work,  it  is  his  duty  to  use  reasonable 
care  in  the  manner  of  executing  it,  so  as  not  to  cause  any  in- 
jury to  third  persons  which  may  be  the  natural  consequence 
of  his  acts;  and  he  cannot  by  abandoning  its  execution  mid- 
way, and  leaving  things  in  a  dangerous  condition,  exempt 
himself  from  liability  to  any  person  who  suffers  injury  by 
reason  of  his  having  so  left  them  without  proper  safeguards: 
Osborne  v.  Morgan,  130  Mass.  102;  39  Am.  Rep.  437. 

"A  number  of  authorities  charge  the  agent,  in  such  cases, 
on  the  ground  of  misfeasance,  as  distinguished  from  non-fea- 
sance. Mechem,  in  his  work  on  agency  (sec.  572),  says: 
'  Some  confusion  has  crept  into  certain  cases  from  failure  to 
observe  clearly  the  distinction  between  non-feasance  and  mis- 
feasance. As  has  been  seen,  the  agent  is  not  liable  to  strangers 
for  injuries  sustained  by  them  because  he  did  not  undertake 
the  performance  of  some  duty  which  he  owed  to  his  principal 
and  imposed  upon  him  by  his  relation,  which  is  non-feasance. 
Misfeasance  may  involve  also,  to  some  extent,  the  idea  of  not 
doing;  as  where  the  agent,  while  engaged  in  the  performance 
of  his  undertaking,  does  not  do  something  which  it  was  his 
duty  to  do  under  the  circumstances,  —  does  not  take  that  pre- 
caution, does  not  exercise  that  care,  which  a  due  regard  for 
the  rights  of  others  requires.  All  this  is  not  doing,  but  it  is 
not  the  not  doing  of  that  which  is  imposed  upon  the  agent 
merely  by  virtue  of  his  relation,  but  of  that  which  is  imposed 
upon  him  by  law  as  a  responsible  individual,  in  common  with 
all  other  members  of  society.  It  is  the  same  not  doing  which 
constitutes  actionable  negligence  in  any  relation.'  To  the 
same  effect  are  Lottman  v.  Barnett,  62  Mo.  159;  Martin  v. 
Benoist,  20  Mo.  App.  263;  Harriman  v.  Stowe,  57  Mo.  93;  and 
Bell  V.  Josselyn,  3  Gray,  309;  63  Am.  Dec.  741. 

"  A  case  parallel  to  that  now  in  hand  is  Campbell  v.  Portland 
Sugar  Co.,  62  Me.  552,  16  Am.  Rep.  503,  where  agents  of  the 
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Portland  Sugar  Company  had  the  charge  and  management  of 
a  wharf  belonging  to  the  company,  and  rented  the  same  to 
tenants,  agreeing  to  keep  it  in  repair.  They  allowed  the  cov- 
ering to  become  old,  worn,  and  insecure,  by  means  of  which 
the  plaintiff  was  injured.  The  court  held  the  agents  were 
equally  responsible  to  the  injured  person  with  their  princi- 
pals. 

"  Wharton,  in  his  work  on  negligence  (sec.  535),  insists  that 
the  distinction  in  this  class  of  cases,  between  non-feasance 
and  misfeasance,  can  no  longer  be  sustained;  that  the  true 
doctrine  is,  that  when  an  agent  is  employed  to  work  on  a  par- 
ticular thing,  and  has  surrendered  the  thing  in  question  into 
the  principal's  hands,  then  the  agent  ceases  to  be  liable  to 
third  persons  for  hurt  received  by  them  from  such  thing, 
though  the  hurt  is  remotely  due  to  the  agent's  negligence,  the 
reason  being  that  the  causal  relation  between  the  agent  and 
the  person  hurt  is  broken  by  the  interposition  of  the  principal 
as  a  distinct  center  of  legal  responsibilities  and  duties,  but- 
that  wherever  there  is  no  such  interruption  of  causal  connec- 
tion, and  the  agent's  negligence  directly  injures  a  stranger, 
the  agent  having  liberty  of  action  in  respect  to  the  injury, 
then  such  stranger  can  recover  from  the  agent  damages  for 
the  injury.     The  rule,  whether  as  stated  by  Mechem  or  Whar- 
ton, is  sufficient  to  charge  appellants  with  damages,  under  the 
circumstances  disclosed  in  this  record.     They  had  the  same 
control  of  the  premises  in  question  as  the  owner  would  have 
had  if  he  had  resided  in  Chicago  and  attended  to  his  own 
leasing  and  repairing.     In  that  respect,  appellants  remained 
in  control  of  the  premises  until  the  door  fell  upon  the  deceased. 
There  was  no  interruption  of  the  causal  relation  between  them 
and  the  injured  man.     They  were  in  fact,  for  the  time  being, 
substituted  in  the  place  of  the  owner,  so  far  as  the  control  and 
ittanagement  of  the  property  was  concerned.     The  principle 
that  makes  an  independent  contractor,  to  whose  control  prem- 
ises upon  which  he  is  working  are  surrendered,  liable  for  dam- 
ages to  strangers,  caused  by  his  negligence,  although  he  is  at 
the  time  doing  the  work  under  contract  with  the  owner  (Whar- 
ton on  Negligence,  sec.  440),  would  seem  to  be  sufficient  to 
hold  appellants.     The  owner  of  cattle  who  places  them  in  the 
hands  of  an  agister  is  not  liable  for  damages  committed  by 
them  while  they  are  under  the  control  of  the  agister.     It  is 
the  possession  and  control  of  the  cattle  which  fix  the  liability 
hnd  the  law  imposes  upon  the  agister  the  duty  to  protect 
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strangers  from  injury  by  them:  Ward  v.  Brown,  64  III.  307; 
16  Am.  Rep.  561;  Ozburn  v.  Adams,  70  111.  291. 

"  When  appellants  rented  the  premises  to  Mrs.  Wheeler,  in 
the  dangerous  condition  shown  by  the  evidence,  they  volun- 
tarily set  in  motion  an  agency  which,  in  the  ordinary  and 
natural  course  of  events,  would  expose  persons  entering  the 
barn  to  personal  injury.  Use  of  the  barn  for  the  purpose  for 
which  it  was  used  when  the  deceased  came  to  his  death  was 
one  of  its  ordinary  and  appropriate  uses,  and  might,  by  ordi- 
nary foresight,  have  been  anticipated.  If  the  insecure  con- 
dition of  the  door  fastenings  had  arisen  after  the  letting  to 
Mrs.  Wheeler,  a  diflFerent  question  would  be  presented;  but  as 
it  existed  before  and  at  the  time  of  the  letting,  the  owner  or 
persons  in  control  are  chargeable  with  the  consequences:  Grid" 
ley  V.  Bloomington,  68  111.  47;  Tomle  v.  Hampton,  129  111.  379. 

"Neither  error  is  well  assigned,  and  the  judgment  is  af- 
firmed." 

L.  H.  Boutell,  for  the  appellants. 

Cameron  and  Hughes,  for  the  appellee. 

Per  Curiam.  We  fully  concur  in  the  legal  proposition  as- 
serted in  the  foregoing  opinion,  and  deem  it  unnecessary  to 
add  to  what  is  therein  said  in  support  of  that  proposition. 

The  judgment  is  affirmed. 

Personal  Liability  of  Aoent  to  Third  Persons.  —  In  discnssing  the 
question  of  the  liability  of  agents  to  third  persons,  it  will  be  convenient  to 
consider  such  liability,  —  1.  In  contract;  and  2.  In  tort. 

1.  In  Contract.  — The  primary  object  in  view  in  the  creation  of  an 
agency  is  to  authorize  the  agent  to  act  for  and  in  behalf  of  his  priucipal.  It 
is  therefore  the  duty  of  the  agent  to  so  act  as  to  bind  his  principal,  and  not 
himself,  to  third  persons,  and  to  bind  third  persons  to  the  principal,  and  not 
to  himself:  Mechem  on  Agency,  sec.  408. 

Where  Agent  Contracts  Personally,  or  Conceals  his  AaENCY.  — 
Although  an  agent  is  presumed  to  intend  to  bind  his  principal,  it  is  undoubt- 
edly competent  for  him  to  make  himself  personally  responsible  if  he  desires 
to  do  so,  even  when  he  has  authority  to  bind  his  principal.  And  if  he  con- 
ceals the  fact  of  his  agency,  and  contracts  as  the  ostensible  principal,  he  will 
be  held  liable  in  the  same  manner  and  to  the  same  extent  as  tiiough  he  were 
the  real  principal:  Mechem  on  Agency,  sees.  554,  558;  Story  on  Agency, 
sec.  269;  Ewell's  Evans  on  Agency,  409;  Brent  v.  Miller,  81  Ala.  :^09;  Hall  v. 
Crandall,  29  Cal.  567;  89  Am.  Dec.  64;  Murphy  v.  Jielmrkh,  66  Cal.  69;  HfK-es 
▼.  Andrews,  12  Col.  161;  Mackey  v.  Bruj'js,  Sup.  Ct.  Col.,  Feb.,  1891; 
Johnson  V.  Smith,  21  Conn.  627;  Pierce  v.  Johnson,  34  Conn.  274;  Garrard  v. 
JUoody,  48  Ga.  96;  Wheeler  v.  Heed,  36  111.  82;  Bickford  v.  First  Nat.  Bank, 
42  111.  238;  89  Am.  Dec.  436;  Merrill  v.  Wilson,  6  Ind.  426;  Nixon  v. 
Downey,  49  Iowa,   166;    York  County  Bank  v.  Stein,  24  Md.  447;  Ouernaey  v. 
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Cooh,  117  Mass.  548;  Welch  v.  Goodwin,  123  Mass.  71;  25  Am.  Rep.  24; 
Bartlett  v.  Raymond,  139  Mass.  275;  McClellan  v.  Parker,  27  Mo.  162; 
Bridges  v.  Bidwell,  20  Neb.  185;  Batchelder  v.  Libhey,  Sup.  Ct.  N.  H.,  March, 
1890;  McComb  v.  fTrjV/ti!,  4  Johns.  Ch.  659;  MilU  v.  Hunt,  20  Wend.  431; 
Balizen  v.  Nicolay,  53  N.  Y.  467;  C<M  v.  A'raajTp,  71  N.  Y.  348;  27  Am. 
Rep.  51;  Argersinger  v.  Macnaughton,  114  N,  Y.  535;  11  Am.  St.  Rep.  687; 
Forney  v.  Shipp,  4  Jones,  527;  Beymer  v.  Bonsall,  79  Pa.  St.  298;  Davenport 
V.  O'Hear,  2  McCord,  19S;  Conyers  v.  Magrath,  4  McCord,  392;  ^oyce  v.  .4/- 
fen.  28  Vt.  234;  Baldwin  v.  Leonard,  39  Vt.  260;  94  Am.  Dec.  324;  ^M«on  v. 
FtVwfoi/J.  53  Vt.  430;  /'oofe  v.  ^Jce,  9  W.  Va.  73;  Ye  Seng  Co.  v.  Corbitt,  9 
Fed.  Rep.  423;  Magee  v.  Atkinson,  2  Mees.  &  W.  440;  Higgins  v.  Senior,  8 
Mees.  &  W.  834.  And  where  an  agent  has  thus  made  himself  liable  as  a 
principal,  the  fact  that  he  has  added  to  his  signature  the  word  "agent" 
will  not  relieve  him  from  personal  liability.  Such  word  will  be  treated  as 
merely  a  descripiio  personce:  Bickford  v.  First  Nat.  Bank,  42  111.  238;  89 
Am.  Dec.  436;  Bryson  v.  Lucas,  84  N.  C.  680;  37  Am,  Rep.  634;  Mechem 
on  Agency,  sec.  558.  The  duty  is  upon  an  agent  who  would  avoid  personal 
liability  to  disclose  his  agency,  and  not  upon  others  to  discover  it;  and  if  he 
fails  to  do  so,  and  deals  with  persons  unaware  of  his  agency,  he  must  answer 
personally  for  the  debts  he  contracts:  Baldwin  r.  Leonard,  39  Vt.  260;  94 
Am.  Dec.  324;  Mechem  on  Agency,  sec.  554.  In  delivering  the  opinion  of 
the  court  in  Colh  v.  Knapp,  71  N.  Y.  348,  Church,  C.  J.,  said:  "It  is  not' 
suflBcient  that  the  seller  may  have  the  means  of  ascertaining  the  name  of  the 
principal.  If  so,  the  neglect  to  inquire  might  be  deemed  sufficient.  He 
must  have  actual  knowledge.  There  is  no  hardship  in  the  rule  of  liability 
against  agents.  They  always  have  it  in  their  power  to  relieve  themselves, 
and  when  they  do  not,  it  must  be  presumed  that  they  intend  to  be  liable." 

When  Agent,  Believimo  HiMSELy  to  be  Authorized,  Acts  under  In- 
nocent Mistake.  —  Where  an  agent,  believing  in  good  faith  that  he  has  au- 
thority to  act  in  the  given  matter  for  his  principal,  expressly  represents  to 
the  person  with  whom  he  deals  that  he  has  such  authority,  he  will  be  per* 
Bonally  responsible  to  such  person  for  any  damages  which  the  latter  may 
sustain  because  of  such  want  of  authority.  And  he  is  not  relieved  from  such 
liability  by  the  fact  that  he  acted  in  good  faith.  However  innocent  his  in- 
tention may  have  been,  he  has  done  a  wrong  to  another  from  which  injury 
has  resulted,  and  it  is  but  just  that  he  should  be  personally  responsible  for 
the  consequences  of  his  act,  rather  than  that  the  injury  should  be  borne  by 
the  other  party,  who  has  been  misled  by  his  assertion  of  authority:  Mechem 
on  Agency,  sec.  542;  Story  on  Agency,  sec.  264;  Smout  v.  Ilbery,  10  Mees.  & 
W.  1;  Godwin  v.  Francis,  L.  R.  4  Com.  P.  295;  Jefls  v.  York,  10  Cush.  392; 
Bartlett  v.  Tucker,  104  Mass.  336;  6  Am.  Rep.  240;  Kroeger  v.  Pitcairn,  101 
Pa.  St.  311;  47  Am.  Rep.  718;  Bank  qf  Hamburg  v.  Wray,  4  Strob.  87;  51 
Am.  Dec.  659.  And  the  same  rule  is  applied  although  the  agent  makes  no 
express  representation  as  to  his  authority;  for  by  undertaking  to  act  as  agent 
for  another,  he  impliedly  represents  himself  to  be  authorized  to  so  act,  and 
is  personally  liable  to  persons  who  may  suffer  injury  from  his  assuming  as 
true  what  he  did  not  know  to  be  true:  Mechem  on  Agency,  sec.  545. 

Where  Agent  Makes  False  Representation  of  Authority  with  In- 
TENT  TO  Deceive.  —  If  an  agent,  knowing  that  he  has  no  authority  to  act  for 
a  principal,  falsely  represents  that  he  has  such  authority,  with  intent  to  de- 
ceive and  mislead  the  person  with  whom  he  deals,  and  such  person  is  thereby 
deceived  and  misled  to  his  injury,  the  agent  will  be  personally  liable  for  such 
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injury:  MecTiem  on  Agency,  sec.  543;  Smovt  v.  Ttbery,  10  Meea.  &  W.  1; 
Godwin  ▼.  Francli,  L.  R  4  Com.  P.  295;  Kroeger  v.  Pitcnirn,  101  Pa.  St.  311; 
47  Am.  Rep.  718;  Bank  of  Hamburg  v.   Wrap,  4  Strob.  87;  51  Am.  Dec.  659. 

Agbnt  Disolosino  All  Facts  not  Liable.  —  An  agent  who,  at  the  time 
of  the  transaction,  fully  discloses  to  the  party  with  whom  he  is  dealing  all 
the  facts  and  circumstances  relating  to  the  authority  under  which  he  assumes 
to  act  for  his  principal,  so  that  such  party  has  full  knowledge  of  the  facts, 
will  not  be  personally  liable:  Ware  v.  Morgan,  67  Ala.  461;  Ogdenv.  Ray- 
mond, 22  Conn.  379;  58  Am.  Dec.  429;  Neicman  v.  Sylvester,  42  Ind.  112; 
Murray  v.  Carothera,  1  Met.  (Ky.)  71;  Humphrey  v.  Jones,  71  Mo.  62;  Michael 
V.  Jones,  84  Mo.  578;  Western  Cement  Co.  v.  Jones,  8  Mo.  App.  373;  Hall  v. 
Lauderdale,  46  N.  Y.  70;  Chase  v.  Pat/berg,  12  Daly,  171;  McCurdy  v.  Rogers, 
21  Wis.  197;  91  Am.  Dec.  468.  Where  all  the  facts  are  known  to  both  par- 
ties, and  the  mistake  is  one  of  law  as  to  the  liability  of  the  principal,  the  fact 
that  the  principal  cannot  be  held  is  no  ground  for  charging  the  agent  with 
liability:  Michael  r.  Jones,  84  Mo.  578. 

Public  Agent  Disclo3ino  his  Autuoritt  not  Personallt  Liable.  — 
An  agent  contracting  on  behalf  of  government  is  not  liable  to  third  persons, 
even  though  he  would  have  been  liable  under  the  terms  of  his  contract  had 
he  been  acting  as  agent  of  a  private  person.  The  presumption  is,  that  he  is 
acting  officially,  not  personally.  A  person  dealing  with  a  public  agent, 
knowing  him  to  be  such,  is  presumed  to  know  the  nature  and  extent  of  his 
authority.  A  public  agent  is  not  personally  liable  on  a  contract  made  by  him 
for  the  public,  unless  his  intention  to  bind  himself  is  clearly  apparent.  A  very 
strong  case  is  required  to  hold  such  an  agent  personally  liable:  Mechem  on 
Agency,  sec.  547;  Story  on  Agency,  sec.  302;  New  York  etc.  Co.  v.  Harbison, 
16  Fed.  Rep.  688;  Ogden  v.  Raymond,  22  Conn.  379;  58  Am.  Dec.  429;  Mur- 
ray \.  Carothers,  1  Met.  (Ky.)  71;  Stinchjield  v.  Little,  1  Greenl.  231;  10  Am. 
Dec.  65;  Smwnda  v.  Heard,  23  Pick.  120;  34  Am.  Dec.  41;  Sanborn  v.  Neal, 
4  Minn.  126;  77  Am.  Dec.  502;  Woodbridge  v.  Hall,  47  N.  J.  L.  388;  Walker 
V.  Swartvx>ut,  12  Johns.  444;  7  Am.  Dec.  334;  Belknap  v.  Reinhart,  2  Wend. 
375;  20  Am.  Dec.  621;  Miller  v.  Foi-d,  4  Rich.  376;  55  Am.  Dec.  687;  Mc- 
Curdy v.  Rogers,  21  Wis.  197;  91  Am.  Dec.  468.  But  if  such  an  agent  denies 
to  the  government  that  he  has  made  a  contract  on  its  behalf,  and  thereby 
deprives  the  party  with  whom  he  contracted  of  bis  remedy  against  the  gov- 
ernment, he  will  be  held  personally  liable,  for  he  has  disavowed  his  character 
of  public  agent:  Freeman  v.  Otis,  9  Mass.  272;  6  Am.  Dec.  66. 

Whether  Agent  Failing  to  Bind  his  Principal  Binds  Himself. — 
In  some  early  New  York  cases  the  rule  was  laid  down  that  if  an  agent  does 
not  bind  his  principal  he  binds  himself  personally;  and  this  rule  has  been 
followed  in  a  few  instances  in  other  states:  Dusenbury  v.  Ellis,  3  Johns.  Cas. 
70;  2  Am.  Dec.  144;  White  v.  Skinner,  13  Johns.  307;  7  Am.  Dec.  381;  Mott 
V.  Hides,  1  Cow.  513;  13  Am.  Dec.  550;  Stone  v.  Wood,  7  Cow.  453;  17  Am. 
Dec.  529;  Rossiter  v.  Rossiter,  8  Wend.  494;  24  Am.  Dec.  62;  Pentz  v.  Stan- 
ton, 10  Wend.  271;  25  Am.  Dec.  558;  Collins  v.  Allen,  12  Wend.  356;  27  Am. 
Dec.  130;  Oillaspie  v.  Wesson,  7  Port.  454;  31  Am.  Dec.  715;  Dale  v.  Donald- 
ton  L.  Co.,  48  Ark.  188;  3  Am.  St.  Rep.  224;  McCUnticks  v.  Bryant,  1  Mo. 
598;  14  Am.  Dec.  310;  Underhill  v.  Gibson,  2  N.  H.  352;  9  Am,  Dec.  88, 
But  these  early  cases  in  New  York  have  been  very  much  modified,  if  not  en^ 
tirely  overruled,  by  the  later  decisions  of  the  court  of  appeals:  Dung  v.  Par- 
ker, 52  N.  Y.  494;  Baltz/'n  v.  Nicolay,  53  N.  Y.  467.  Mechem  says,  on  this 
•abject:  "Th«  rule,  sometimes  asserted,  that  wherever  the  agent  faiU  to  create 
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a  right  of  action  against  his  principal  upon  the  contract,  he  makes  himself 
liable  thereon,  cannot  therefore  be  sustained  as  a  general  rule  ":  Mechera  on 
Agency,  sec,  650.  And  Ellsworth,  J.,  delivering  the  opinion  of  the  court  in 
Ogden  v.  Baymond,  22  Conn.  379,  58  Am.  Dec.  429,  referring  to  this  rule, 
said:  "  This  rule  needs  qualification,  and  cannot  be  said  to  be  universally 
true  or  correct,  as  the  cases  already  cited  abundantly  show.  If  the  form  of 
the  contract  is  such  that  the  agent  personally  covenants,  and  then  adds  his 
representative  character,  which  he  does  not  in  truth  sustain,  his  covenant 
remains  personal  and  in  force,  and  binds  him  as  an  individual;  but  if  tha 
form  of  the  contract  is  otherwise,  and  the  language,  when  fairly  interpreted, 
does  not  contain  a  personal  undertaking  or  promise,  he  is  not  personally 
liable;  for  it  is  not  his  contract,  and  the  law  will  not  force  it  upon  him.  He 
may  be  liable,  it  is  true,  for  tortious  conduct  if  he  has  knowingly  or  care- 
lessly assumed  to  bind  another  without  authority,  or  when  making  the  con- 
tract has  concealed  the  true  state  of  his  authority,  and  falsely  led  others  to 
repose  in  his  authority;  but  as  we  have  said,  he  is  not,  of  course,  liable  on  the 
contract  itself,  nor  in  any  form  of  action  whatever."  In  Maine,  the  rule  has 
been  modified  by  statute  so  as  to  make  the  intention  of  the  parties  as  ascer- 
tained from  the  contract  the  rule  of  construction:  Andrews  v.  Estes,  11  Me. 
267;  26  Am.  Dec.  521.  And  it  seems  to  be  now  well  settled  that  an  agent  is 
only  liable  on  the  contract  when  he  has  used  apt  words  to  charge  himself 
personally,  or  has  expressly  made  himself  responsible,  or  where  the  credit 
was  given  to  him  personally:  Hall  v.  Crandall,  29  Cal.  567;  89  Am.  Dec. 
64;  Lander  v.  Castro,  43  Cal.  497;  Wallace  v.  Bentley,  11  Cal.  19;  11  Am. 
St.  Rep.  231;  Ogden  v.  Raymond,  22  Conn.  379;  5S  Am.  Dec.  4^22;  Duncan  y. 
Niles,  32  III.  532;  83  Am.  Dec.  293;  Newman  v,  Sylvester,  42  Ind.  106;  Stetson 
V.  Patten,  2  Greenl.  358;  11  Am.  Dec.  Ill;  Sheffield  v.  Ladue,  16  Minn.  388; 
10  Am.  Rep.  145;  McCurdy  v.  Rogers,  21  Wis.  197;  91  Am.  Dec.  468;  Mechem 
on  Agency,  sec.  550.  An  agent  is,  of  course,  liable  personally  on  a  contract 
which  shows  an  intention  on  his  part  to  bind  himself  personally:  Pitman  v. 
Kintner,  5  Blackf.  250;  33  Am.  Dec.  469;  Simonds  v.  Heard,  23  Pick.  120;  34 
Am.  Dec.  41. 

Agext  for  Foreign  Principal,  whether  Personally  Liable.  —  It 
was  formerly  held  that  where  the  principal  was  a  resident  of  a  foreign  state 
or  country,  credit  was  presumed  to  be  given  to  the  agent  personally,  even 
where  he  disclosed  his  agency:  AIcKenziev.  Nevius,  22  Me.  138;  38  Am.  Dec. 
291;  New  Castle  Mfg.  Co.  v.  Red  River  R.  R.  Co.,  1  Rob.  (La.)  145;  36  Am. 
Dec.  686.  In  delivering  the  opinion  of  the  court  in  McKenzie  v.  Nevius,  22 
Me.  138,  38  Am.  Dec.  291,  Tenney,  J.^  said:  "By  the  usage  of  trade,  a  rule 
may  be  considered  as  established  that  agents  or  factors  acting  for  mer- 
chants resident  in  a  foreign  country  are  held  personally  liable  for  con- 
tracts made  by  them  for  their  employers,  notwithstanding  they  fully  disclose 
at  the  time  the  character  in  which  they  act.  This  arises  from  the  considera- 
tion that  the  merchant  abroad,  and  his  ability  to  discharge  his  obliga- 
tions, may  be  unknown  to  those  who  assume  pecuniary  responsibility,  or 
make  advances,  or  perform  services  on  his  account;  the  presumption  is, 
that  the  credit  is  given  exclusively  to  the  foreigner's  agent,  unless  rebutted 
by  an  agreement,  express  or  implied,  and  that  the  party  dealing  with  the 
agent  intends  to  trust  one  who  is  known  to  him  and  resides  in  the  same 
country,  and  subject  to  the  same  laws  as  himself,  rather  than  trust  to  one 
who,  if  known,  cannot,  from  his  residence  in  a  foreign  country,  be  amenable 
to  those  laws,  and  whose  ability  may  be  affected  by  local  institutions  and 
local  exemptions,  which  may  put  at  hazard  both  his  rights  and  his  reme- 
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dies."  This  doctrine  was  formulated  by  Judge  Story  in  hi*  work  on  agency, 
section  268;  but  in  later  editions,  a  material  modification  of  the  section  waui 
added,  in  these  words:  "Probably  the  better  rule  is,  that  the  agent  of  a 
foreign  principal  is  not,  as  a  question  of  law,  personally  liable  on  every  con- 
tract made  for  his  principal.  It  is  rather  a  question  of  fact  in  each  case,  — 
a  question  of  intention,  to  be  ascertained  by  the  terms  of  the  particular  con- 
tract and  the  surrounding  circumstances."  And  Mechem  says  the  old  rule 
"no  longer  prevaik  in  this  country,  and  the  contracts  of  agents  in  behalf  of 
foreign  principals  stand  upon  the  same  ground  as  those  made  for  domestic 
employers":  Mechem  on  Agency,  sec.  556.  The  following  authorities  sup- 
port the  modern  rule:  Oelricks  v.  Ford,  23  How,  49;  Maury  v.  Ranger,  38 
La.  Ann.  485;  58  Am.  Rep.  197;  Rogers  x.  March,  33  Me.  106;  Bray  v.  Ket- 
tell,  1  Allen,  80;  Goldsmith  v.  Manheim,  109  Mass.  187. 

Agent  Paying  over  Money  to  his  Principal,  whether  Personally 
Liable.  — If  money  has  been  voluntarily  and  by  mistake  paid  to  an  agent, 
and  before  he  receives  notice  of  the  mistake  he  has  paid  it  over  to  his  principal, 
he  will  not  be  persooally  liable  therefor.  But  if,  after  being  apprised  of  the 
mistake  and  notified  not  to  pay  it,  he  pays  it  over  to  the  principal,  he  will 
be  personally  liable:  Mechem  on  Agency,  sec.  561;  Elliott  v.  Svoai-twout,  10 
Pet.  137;  Shepard  v.  Sherin,  43  Minn.  382;  Je/ts  v.  York,  12  Cush.  196;  La 
Farge  v.  Kneeland,  7  Cow.  456. 

2.  In  Tort.  —  In  delivering  the  opinion  of  the  court  in  Bei-ghoff  v.  Mc- 
Donald, 87  Ind.  549,  558,  Franklin,  C,  said:  "In  torts,  the  relation  of 
principal  and  agent  does  not  exist;  they  are  all  wrong-doers,  and  may  be 
sued  jointly  or  separately;  and  the  liability  of  each  and  all  does  not  cease 
until  payment  has  been  made,  or  satisfaction  rendered,  or  something  equiva- 
lent thereto."  And  Sanford,  J.,  in  delivering  the  opinion  of  the  court  in 
Bennett  v.  Ives,  30  Conn.  329,  334,  said:  "The  actual  perpetrator  of  a  posi- 
tive and  obvious  wrong  can  never  exonerate  himself  from  personal  liability 
by  showing  that  he  was  acting  as  the  agent  or  servant  of  another."  A 
principal  cannot  confer  upon  an  agent  authority  to  commit  a  tort  upon  the 
rights  or  property  of  another.  And  in  an  action  of  tort  against  an  agent,  it 
is  no  defense  that  the  defendant  acted  as  the  agent  of  another.  If  the  prin- 
cipal is  a  wrong-doer,  the  agent  is  a  wrong-doer  also:  Kimball  v.  Billings,  55 
Me.  147;  92  Am.  Dec.  581;  McPheters  v.  Page,  83  Me.  234;  Malonev.  Morton, 
84  Mo.  436;  Crane  v.  Onderdonk,  67  Barb.  47;  Phelpa  v.   Wait,  30  N.  Y.  78. 

Non-feasance  and  Misfeasance  of  Agent,  Personal  Liability  for. 
—  It  seems  to  have  been  a  rule  of  the  common  law  that  an  agent  is  liable 
personally  to  third  persons  for  acts  of  misfeasance,  but  that  for  non-feasance 
he  is  liable  only  to  his  principal:  Story  on  Agency,  sec.  308;  Mechem  on 
Agency,  sec.  569;  Carey  v.  Rochereatt,  16  Fed.  Rep.  87;  Delaney  v.  Rorhereau, 
34  La.  Ann.  1123;  44  Am.  Rep.  456;  Feltus  v.  Sioan,  62  Miss.  415;  Bissell  v. 
Roden,  34  Mo.  63;  84  Am.  Dec.  71;  Lahadie  v.  Hawley,  61  Tex.  177;  48  Am. 
Rep.  278.  In  the  case  of  Bell  v.  Josselyn,  3  Gray,  309,  63  Am.  Dec.  741,  Met- 
calf,  J.,  in  delivering  the  opinion  of  the  court,  thus  defines  non-feasance  and 
misfeasance:  "Non-feasance  is  the  omission  of  an  act  which  a  person  ought 
to  do;  misfeasance  is  the  improper  doing  of  an  act  which  a  person  might  law- 
fully do."  Story  says  that  the  distinction  between  misfeasance  and  non-fea- 
sance "  may  seem  nice  and  artificial,  and  partakes,  perhaps,  not  a  little  of  the 
subtlety  and  over-refinement  of  the  old  doctrines  of  the  common  law  ": 
Story  on  Agency,  sec.  309.  Mechem  says  that  "some  confusion  has  crept 
into  certa'n-Ccises  from  a  failure  to  observe  cleaily  the  distinction    between 
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non-feasance  and  misfeasance."  With  due  respect  for  the  learned  author's 
judgment,  we  venture  the  assertion  that  the  confusion  has  arisen  from  the 
inability  of  the  ordinary  mind  to  comprehend  the  refined  distinction  to  which 
he  refers.  But  whatever  the  fact  may  have  arisen  from,  it  is  evident  that 
there  are  two  lines  of  decision  upon  the  subject  under  discussion,  which  it 
seems  to  be  impossible  to  reconcile.  In  Delaney  v.  Rochereau,  34  La.  Ann. 
1123,  44  Am.  Rep.  456,  it  was  decided  that  an  agent  having  the  possession, 
control,  and  administration  of  the  real  estate  of  a  non-resident  owner  is  not 
liable  for  an  injury  sustained  by  a  third  person  by  reason  of  the  agent's 
neglect  to  keep  the  same  in  safe  repair.  The  decision  in  this  case  was  expressly 
put  upon  the  ground  that  the  agent  was  not  liable  to  third  persons  for  non- 
feasance. See,  to  the  same  efifect,  Carey  v.  Rochereau,  16  Fed.  Rep.  87,  in  decid- 
ing which  Pardee,  J,,  said:  "  It  is  very  doubtful  if  an  agent,  per  se,  is  liable  to 
third  persons  on  any  account.  A  person  acting  as  agent  for  another  is  liable 
for  his  own  misfeasance,  but  this  results,  not  from  the  agency,  but  in  spite  of 
it."  In  the  case  of  Feltiis  v.  Swan,  62  Miss.  415,  it  was  decided  that  an 
agent  who  had  charge  of  a  plantation  was  not  liable  to  the  owner  of  an  ad- 
joining plantation  for  injuries  caused  by  the  neglect  and  refusal  of  the  agent 
to  keep  open  a  drain  which  it  was  his  duty  to  his  principal  to  keep  open. 
And  it  was  held  that  the  fact  that  the  agent's  motive  in  failing  and  refusing 
to  perform  his  duty  was  malicious,  and  that  he  intended  thereby  to  injure 
such  adjoining  owner,  was  immaterial.  Campbell,  C.  J.,  who  delivered  the 
opinion  of  the  court  in  that  case,  said:  "  Whatever  motive  operated  on  the 
agent,  the  charge  against  him  was  only  that  he  failed  to  do,  and  not  that  he 
had  done  anything  maliciously;  and  for  non-feasance  or  omission  to  act  at 
all,  the  agent  is  answerable  only  to  his  employer." 

On  the  other  hand,  it  was  decided  in  the  case  of  Campbell  v.  Portland  Sugar 
Co.,  62  Me.  552,  16  Am.  Rep.  503,  that  agents  who  had  charge  and  control 
of  a  wharf,  and  had  agreed  to  keep  it  in  repair,  were  liable  to  a  third  person 
for  an  injury  sustained  by  him  by  reason  of  the  defective  condition  of  the 
wharf.  Barrows,  J.,  who  delivered  the  opinion  of  the  court  in  that  case,  said: 
"It  is  the  actual  personal  negligence  of  the  agents  which  constitutes  the  con- 
structive negligence  of  the  corporation.  The  corporation  acts  through  and 
by  them,  and  they  act  for  the  corporation,  and  when  their  acts  or  neglects 
result  in  injury  to  third  parties,  they  are  eqeally  responsible  with  their  prin- 
cipals." In  Ellis  V.  McNatighton,  76  Mich.  237,  15  Am.  St.  Rep.  308,  it  was 
decided  that  an  agent  who  has  entire  control  of  premises  and  of  the  erection 
of  a  building  for  his  principal  is  liable  for  injuries  resulting  to  third  persons 
from  the  removal  of  a  walk  on  the  premises  by  one  of  his  employees,  con. 
trary  to  his  orders,  if,  after  such  removal,  he  knew  of  the  dangerous  condi- 
tion of  the  premises  and  allowed  them  to  remain  in  that  condition.  In 
delivering  the  opinion  of  the  court  in  this  case,  Morse,  J.,  said:  "Misfea- 
sance may  involve,  to  some  extent,  the  idea  of  not  doing;  as  where  an  agent, 
while  engaged  in  the  performance  of  his  undertaking,  does  not  do  something 
which  it  was  his  duty  to  do,  under  the  circumstances." 

We  have  no  hesitation  in  expressing  our  preference  for  the  decision  of  the 
supreme  court  of  Illinois  in  the  principal  case,  and  for  the  decisions  of  the 
Michigan  and  Maine  courts  in  the  above  cases,  over  those  of  the  Louisiana  and 
Mississippi  cases  referred  to  above,  but  it  seems  to  us  of  doubtful  utility  to 
claim  that  non-feasance  is  in  any  case  misfeasance.  It  seems  to  us  that  a 
much  sounder  and  more  logical  i)asis  for  holding  the  agent  personally  liable 
in  such  cases  is  stated  in  the  following  extract:  "Every  one,  whether  he  is 
principal  or  agent,  is  responsible  directly  to  persons  injured  by  his  own  neg- 
AM.  St.  Kep.,  Vol.  XXII.  —  33 
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ligenoe  in  fnlfilling  obligations  resting  npon  him  in  his  individual  character. 
These  obligations  are  those  which  the  law  imposes  upon  all  persons,  inde- 
pendent of  contract.  No  man  can  increase  or  diminish  his  obligations  to 
strangers  by  becoming  an  agent;  but  if  in  the  course  of  his  agency  be  comes 
in  contact  with  the  person  or  property  of  a  stranger,  be  is  liable  for  any  in* 
jury  he  may  do  to  either  by  his  negligence  in  respect  to  duties  imposed  by 
law  upon  him  in  common  with  all  other  men  ":  Shearman  and  Redfield  on 
Negligence,  sec.  112.     See  also  Wharton  on  Negligence,  sec.  535. 

AoENT  Pbrsonally  Liable  for  Misfeasance.  —  All  the  authorities 
agree  that  an  agent  is  personally  liable  to  third  persons  for  injuries  result- 
ing  from  his  misfeasance.  An  agent,  like  every  other  person,  is  bound,  in 
the  performance  of  his  duty  to  his  principal,  to  recognize  and  respect  the 
rights  of  others;  and  if  'he  fails  to  do  this,  and  causes  injury  to  third  per- 
■ons,  he  will  be  liable  therefor,  whether  his  failure  was  negligent  or  inten- 
tional: Mechem  on  Agency,  sec.  571;  Bennett  v.  fves,  30  Conn.  329;  Seed  v. 
Peterson,  91  111.  288;  Bergkoff  v.  McDonald,  87  Ind.  549;  Poole  v.  Adkisson, 
1  Dana,  110;  Campbell  v.  Hillman,  15  B.  Mon.  508;  61  Am.  Dec.  195;  Camp- 
bell V.  Portland  Sugar  Co.,  62  Me.  552;  16  Am.  Rep.  503;  Bell  v.  Josselyn,  3 
Gray,  509;  63  Am.  Dec.  741;  Nowell  v.  Wright,  3  Allen,  169;  80  Am.  Dec. 
62;  Gilmore  v.  Driscoll,  122  Mass.  199;  23  Am.  Rep.  312;  Hedden  v.  Oriffiut 
136  Mass.  229;  49  Am.  Rep.  25;  Osborne  v.  Morgan,  130  Mass.  102;  39  Am. 
Rep.  437;  Josselyn  v.  McAllister,  22  Mich.  300;  Starkweather  v.  Benjamin,  32 
Mich.  306;  Weber  v.  Weber,  47  Mich.  569;  Ellis  v.  McNaughton,  76  Mich. 
237;  15  Am.  St.  Rep.  308;  Harriman  v.  Stowe,  57  Mo.  93;  Lottman  v.  Bar- 
nett,  62  Mo.  159;  Martin  v.  Benoist,  20  Mo.  App.  262;  Jenne  v.  Sutton,  43 
N.  J.  L.  257;  39  Am.  Rep.  578;  Crane  v.  Onderdonk,  67  Barb.  47. 

And  in  Erwin  v.  Davenport,  9  Heisk.  44,  it  was  decided  that  where  sub- 
ordinate officers  of  government  are  guilty  of  direct  misfeasances  or  positive 
wrongs  to  third  persons  in  the  discharge  of  their  official  functions,  they  in- 
cur the  same  personal  responsibility,  and  to  the  same  extent,  as  private 
agents. 

Princfpal's  Knowledge  or  Direction  does  not  Relieve  Aoent  frou 
Person  *.L  Liability.  — It  is,  of  course,  no  defense  to  an  agent  that  he  com- 
mitted  the  tort  with  the  knowledge  or  by  the  direction  of  his  principal.  No 
person  can  authorize  another  to  commit  a  positive  wrong  against  a  third, 
person:  Mechem  on  Agency,  sec.  573;  Lee  v.  Mathews,  10  Ala.  682;  44  Am. 
Dec.  498;  Johnson  v.  Barber,  5  Gilm.  425;  50  Am.  Dec.  416;  Weber  v.  Weber, 
47  Mich.  569;  Baker  v.  Wasson,  53  Tex.  157. 
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Peacticb  —  Motion  in  Arrest  of  Judgment  cannot  be  Mabb  when.  — 
A  party  cannot  move  in  arrest  of  judgment  in  the  trial  court,  after  judg- 
ment of  that  court  upon  a  demurrer  presenting  the  same  objection  to  the 
declaration.  But  under  the  Illinois  Practice  Act,  if  any  counts  of  a  dec< 
laration  are  so  defective  as  not  to  support  the  judgment,  the  court  may 
disregard  the  faulty  counts,  or  render  judgment  thereon  for  the  defendant. 

Defect  in  Pleadisg  Cured  by  Verdict  when.  —  A  verdict  will  aid  a 
defective  statement  of  title,  but  will  never  assist  a  statement  of  a  de- 
fective title  or  cause  of  action.  Where  there  ia  a  defect,  imperfection, 
or  omission  in  a  pleading,  either  in  substance  or  in  form,  which  would 
have  been  a  fatal  objection  upon  demurrer,  yet  if  the  issue  joined  be 
such  as  necessarily  required,  on  the  trial,  proof  of  the  facts  so  defectively 
or  imperfectly  stated  or  omitted,  and  without  which  it  is  not  to  be 
presumed  that  either  the  judge  would  direct  the  jury  to  give,  or  the 
jury  would  have  given,  the  verdict,  such  defect,  imperfection,  or  omis- 
sion is  cured  by  the  verdict. 

Ikdividual  is  Chargeable  with  Knowledge  of  his  Doty.  —  In  the  law 
of  personal  liability  for  the  consequences  of  action  or  non-action,  the  law 
charges  the  individual  with  aknowledge  of  his  duty.  When,  therefore, 
a  declaration  alleges  that  it  was  the  duty  of  an  individual  or  corporation 
to  do  or  not  to  do  a  given  thing,  it  is  necessarily  implied  from  that  alle- 
gation that  the  individual  or  corporation  knew  that  it  was  his  or  its 
duty  to  do  or  not  to  do  the  given  thing. 

Declaration  need  not  Allege  that  Corporation  Knows  What  It  has  or 
HAS  NOT  Done.  —  Since  all  accountable  persons  know  what  they  do  or  do 
not  do,  it  is  no  more  necessary  to  allege  in  a  declaration  that  a  corporation 
knows  what  it  has  done  or  has  not  done,  than  it  is  to  allege  the  same 
thing  with  regard  to  an  individual;  for  the  acts  or  non-acts  of  the  ser- 
vants of  a  corporation,  within  the  sphere  of  their  duty,  are  its  acts  or 
non-acts.  And  therefore,  in  an  action  against  a  railway  company  to 
recover  damages  for  personal  injuries  alleged  to  have  been  received  by 
one  of  its  servants  from  its  failure  to  fill  in  the  spaces  between  the  ties 
of  its  road  with  cinders  or  other  substance,  it  is  sufficient  for  the  decla- 
ration to  allege  that  it  was  the  duty  of  the  company  to  have  filled  such 
spaces,  and  it  is  not  necessary  to  allege  that  the  defendant  knew  of 
such  defects  in  the  construction  of  its  track,  switches,  etc. 

Allegation  in  Declaration  of  Due  Care  Negatives  Negligence  on 
Plaintiff's  Part.  — In  an  action  against  a  master  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sustained  by  a  servant  through 
the  negligence  of  the  master,  an  allegation  in  the  declaration  that  the 
servant  used  due  care  negatives  negligence  on  his  part,  and,  by  impli- 
cation, that  he  had  knowledge  of  the  defects  by  reason  of  which  he  was 
injured;  and  the  jury,  by  finding  the  master  guilty  of  negligence,  im- 
pliedly find  that  the  servant  had  no  knowledge  of  such  defects,  and  was 
not  guilty  of  contributory  negligence.  Besides,  it  is  a  matter  of  defense 
that  the  servant  knew  of  the  defects  which  caused  his  injury,  and  such 
knowledge  will  not  be  presumed. 

Single  Instruction  need  not  Contain  Whole  Law  of  Case.  — The  en- 
tire  law  of  the  case  need  not  be  stated  in  a  single  instruction,  but  the 
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lav  as  applicable  to  particular  questions  or  to  particular  parts  of  the 
case  may  be  properly  stated  in  separate  instructions;  and  if  there  is  no 
conflict  in  the  law  as  stated  in  different  instructions,  and  all  the  instruc- 
tions, considered  as  a  series,  present  the  law  applicable  to  the  case  fully 
and  accurately,  it  is  sufficient. 
Skevant  Authorized  to  Rely  on  Master's  Fcrnishino  Saws  Appli- 
ances. —  The  burden  of  furnishing  safe  machinery,  appliances,  surround- 
ings, etc.,  is  upon  the  master;  and  while  he  is  not  to  be  held  liable  for 
defects  and  dangers  of  which  the  servant  is  fully  informed,  yet  the  ser- 
vant is  authorized  to  rely  upon  the  acts  of  the  master  in  that  respect, 
and  is  under  no  primary  obligation  to  investigate  and  test  the  fitness  and 
safety  of  the  machinery,  surroundings,  etc.,  in  the  absence  of  notice  that 
there  is  something  wrong  in  that  respect,  especially  where  the  servant's 
duties  require  constant  attention  to  other  matters. 

Action  to  recover  damages  for  negligence  resulting  in  death. 
The  opinion  states  the  case. 

W.  H.  Lyfordy  for  the  appellant. 

Barnum,  Evans^  and  Barnum,  for  the  appellee. 

ScHOLFiELD,  J.  The  only  question  discussed  in  the  argu- 
ment prepared  by  appellant's  counsel  for  this  court  is,  whether 
appellee's  declaration  is  sufficient  to  sustain  the  judgment, 
though  other  questions  were  discussed  in  the  argument  pre- 
pared by  him  for  the  appellate  court,  and  copies  of  that  argu- 
ment are  presented  to  us  with  the  argument  prepared  for  this 
court. 

The  action  is  for  negligence  resulting  in  the  death  of  ap- 
pellee's intestate,  who  was,  at  the  time  of  the  alleged  negli- 
gence, in  appellant's  employ,  as  a  switchman  in  its  yards. 
Appellant  demurred  to  the  declaration,  and  upon  motion  of 
appellant's  counsel  the  demurrer  was  overruled.  Appellant 
then  pleaded  the  general  issue.  After  the  verdict  of  the  jury 
in  favor  of  appellee  was  returned  into  court,  appellant  moved 
in  arrest  of  judgment  because  of  the  insufficiency  of  the  dec- 
laration. The  court  overruled  the  motion,  and  that  ruling, 
among  others,  was  assigned  for  error  in  the  appellate  court. 
It  was  also  assigned  for  error  in  that  court  that  the  trial  court 
erred  in  rendering  judgment  for  the  plaintiff.  Both  of  these 
assignments  of  error  are  renewed  in  this  court. 

The  general  common -law  rule  is,  that  where  a  declaration 
is  so  defective  that  it  will  not  sustain  the  judgment,  the  ob- 
jection may  be  availed  of  on  motion  in  arrest  in  the  trial  court, 
or  on  error  in  the  appellate  court:  Wilson  v.  Myrick^  26  111.  35; 
Schofield  V.  Settley,  31  111.  515;  Haynes  v.  Lucas,  50  111.  436; 
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Kipp  V.  Lichtenstein,  79  111.  358;  Culver  v.  Tldrd  Nat.  Bank, 
64  111.  532.  An  exception  to  so  much  of  the  rule  as  relates  to 
the  trial  court  is,  a  party  cannot  move  in  arrest  of  judgment 
in  the  trial  court,  after  judgment  of  that  court,  upon  a  demur- 
rer presenting  the  same  objection:  American  Exp.  Co.  v.  Pick- 
ney,  29  111.  392;  Quincy  Coal  Co.  v.  Hood,  77  111.  68;  De  Wolf 
V.  McGinnis,  106  111.  553;  Independent  Order  of  Mut.  Aid  v. 
Paine,  122  111.  625.  There  is  an  expression  in  Stearns  v.  Cope, 
109  111.  346,  not  in  harmony  with  these  cases;  but  the  case 
was  decided  correctly,  and  the  expression  was  unnecessary 
and  inadvertent.  Under  our  Practice  Act,  this  rule  is  more  a 
matter  of  form  than  of  substance,  since  we  have  held  that 
under  it,  if  any  counts  of  the  declaration  are  so  defective  as 
not  to  support  the  judgment,  the  court  may  disregard  the 
faulty  counts,  or  render  judgment  thereon  for  the  defendant: 
Smalley  v.  Edey,  19  111.  211;  People  v.  Spring  Valley,  129  111. 
178. 

As  a  matter  of  technical  practice,  it  is  clear,  from  the  au- 
thorities cited  supra,  we  cannot  hold  that  the  circuit  court, 
after  having  overruled  a  demurrer  to  the  declaration,  erred  in 
not  sustaining  the  motion  in  arrest.  But  the  record  being 
before  us  upon  error,  we  may  inquire  whether  the  declaration 
is  suflQcient  to  sustain  the  judgment.  In  addition  to  cases 
cited  supra,  see  2  Tidd's  Practice,  4th  Am.  ed.,  1193.  The 
rule  is,  that  a  verdict  will  aid  a  defective  statement  of  title, 
but  will  never  assist  a  statement  of  a  defective  title  or  cause  of 
action:  1  Chitty's  Pleading,  7th  Am.  ed.,  722,  *723.  And  the 
same  author  also  says:  "Where  there  is  any  defect,  imperfec- 
tion, or  omission  in  any  pleading,  whether  in  substance  or  in 
form,  which  would  have  been  a  fatal  objection  upon  demur- 
rer, yet  if  the  issue  joined  be  such  as  necessarily  required,  on 
the  trial,  proof  of  the  facts  so  defectively  or  imperfectly  stated 
or  omitted,  and  without  which  it  is  not  to  be  presumed  that 
either  the  judge  would  direct  the  jury  to  give,  or  the  jury 
would  have  given,  the  verdict,  such  defect,  imperfection,  or 
omission  is  cured  by  the  verdict":  1  Chitty's  Pleading,  712, 
*713.     See  also  Gould's  Pleading,  sec.  13. 

There  are  two  counts  in  this  declaration.  In  the  first,  the 
substantial  allegations,  omitting  the  commencement  and  con- 
clusion, are  as  follows:  "  Then  and  there  it  became  and  was 
the  duty  of  the  said  defendant  to  said  John  Hines  to  keep 
and  maintain  its  yard  in  a  safe  and  proper  condition,  so  as 
not  to  expose  the  said  John  Hines  to  any  unnecessary  expos- 
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ure  to  danger  or  liability  to  accident,  and  it  was  then  and 
there  defendant's  duty  to  have  iSlled  in  the  space  between  the 
ties  of  its  said  railroad  track  with  cinders  or  some  other  sub- 
stance, so  that  in  walking  in  and  upon  the  said  track  one 
would  not  be  exposed  to  unnecessary  danger  or  liability  to 
stumble  upon  or  between  said  ties;  but  the  said  defendant, 
not  regarding  its  duty  in  that  behalf,  then  and  there  per- 
mitted its  yard  to  be  and  remain  in  unsafe  repair  and  condi- 
tion, and  then  and  there  permitted  the  ties  of  its  said  railroad 
track  to  be  and  remain  above  the  surface  of  the  ground,  and 
the  space  between  the  said  ties  was  not  filled  in  with  cinders 
or  any  other  substance,  and  thereby,  then  and  there,  the  said 
John  Hines,  while  coupling  cars,  as  aforesaid,  in  pursuance  of 
said  employment  by  the  defendant,  was  then  and  there  ex- 
posed to  unnecessary  danger  and  liability  to  accident,  and 
then  and  there,  while  engaged  in  coupling  cars  on  the  side- 
track of  the  defendant,  as  aforesaid,  and  while  using  all  due 
care  and  diligence  on  his  part,  in  the  night-time,  caught  his 
foot  between  two  of  the  ties  of  which  the  side-track  was  con- 
structed, and  then  and  there,  necessarily  and  unavoidably, 
tripped  and  fell  through  and  upon  the  side-track,  and  one  of 
the  cars  of  the  defendant,  which  the  said  Hines  was  then  and 
there  engaged  in  coupling,  then  and  there  passed  over  the  body 
of  said  Hines,  by  means  whereof  he  was  then  and  there  killed." 
The  second  count  differs  from  the  first  in  alleging  the  duty  of 
the  defendant  to  *'  not  leave  any  space  between  the  ties  of  its 
said  track  and  the  switch-bar  connecting  the  rails  of  its  side- 
track," and  that  the  defendant  '*  permitted  a  wide  space  be- 
tween the  ties  of  said  track  and  the  switch-bar  connecting  the 
rails  of  said  track."  The  objections  urged  to  the  declaration 
are,  that  it  is  neither  averred  that  the  defendant  knew  of,  nor 
that  the  plaintifi"  did  not  know  of,  the  defects  in  the  con- 
struction of  the  tracks,  switches,  etc.,  alleged. 

1.  But  it  is  fundamental  in  the  law  of  personal  liability  for 
the  consequences  of  action  or  non-action  that  the  law  charges 
the  individual  with  a  knowledge  of  his  duty:  Wharton  on 
Negligence,  1st  ed.,  sees.  416  et  seq.  Hence,  when  it  is  alleged 
that  it  was  the  duty  of  an  individual  or  corporation  to  do  or  to 
not  do  a  given  thing,  it  is  necessarily  implied  from  that  allega- 
tion that  the  individual  or  corporation  knew  that  it  was  its  duty 
to  do  or  to  not  do  the  given  thing:  Bishop  on  Non-contract  Law, 
sec.  526,  and  cases  cited.  So,  also,  all  accountable  persons 
know  what  they  do  or  do  not  do;  and  it  is  obviously  no  more 
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necessary  to  allege  that  a  corporation  knows  what  it  has  done, 
or  has  not  done,  than  it  is  to  allege  the  same  thing  with  regard 
to  an  individual;  for  the  acts  or  non-acts  of  the  servants  of  the 
corporation,  within  the  sphere  of  their  duty,  are  its  acts  or  non- 
acts:  Pierce  on  Railroads,  277;  Bishop  on  Non-contract  Law, 
Bee.  647;  Shearman  and  Redfield  on  Negligence,  2d  ed.,  68. 
"Filling  in  the  spaces  between  the  ties"  of  defendant's  railroad 
tracks  with  "  cinders  or  some  other  substance  "  is  an  affirma- 
tive act.  Accepting,  as  we  must,  from  the  allegation,  that  it 
was  the  duty  of  the  defendant  to  do  this  affirmative  act,  its 
omission  was  palpably  a  failure  of  duty  in  construction,  for 
which  it  is  liable  to  the  plaintiff:  Village  of  Jefferson  v.  Chap- 
man,  127  111.  438;  11  Am.  St.  Rep.  136.  So,  also,  the  allega- 
tion with  regard  to  permitting  the  space  to  exist  between  the 
ties  of  the  track  and  the  switch-bar  connecting  the  rails  im- 
plies knowledge  in  the  defendant;  for  permitting  denotes  aa 
assent,  either  expressly  or  impliedly. 

2.  The  allegation  of  due  care  in  the  deceased  negatives 
negligence,  and,  by  implication,  that  he  had  knowledge  of  the 
defects  by  reason  of  which  he  was  injured.  And  so  the  jury 
must  have  found,  in  finding  the  defendant  guilty,  that  the  de- 
ceased was  not  guilty  of  contributory  negligence.  The  al- 
legation is  therefore  sufficient  on  error,  if,  indeed,  it  should  be 
admitted  that  it  would  not  be  so  on  demurrer:  Illinois  Central 
R.  R.  Co.  v.  Simmons,  38  111.  242.  But  it  is  matter  of  defense 
that  the  deceased  had  knowledge  of  the  defects  through  which 
his  injury  was  received.  Unless  it  shall  appear  from  the  evi- 
dence that  he  had  such  knowledge,  it  will  not  be  presumed, 
since  no  one  is  presumed  to  knowingly  incur  physical  pain 
and  death,  where  he  can  avoid  it  at  his  discretion:  See  Chi- 
cago and  Northwestern  R'y  Co.  v.  Coss,  73  111.  394;  Wahash,  St. 
Louis,  and  Pacific  Ry  Co.  v.  Shacklet,  105  111.  364;  44  Am. 
Rep.  791.  There  was  therefore  no  error  in  the  ruling  of  the 
appellate  court  in  holding  the  declaration  sufficient  to  sustain 
the  judgment. 

We  find  no  error  in  the  ruling  of  the  trial  court  upon  any 
question  of  law,  and  we  concur  in  the  views  expressed  by  the 
appellate  court  in  regard  to  the  instructions:  Chicago  etc.  R.  R. 
Co.  V.  Hines,  33  111.  App. 

It  is  not  required  that  the  entire  law  of  the  case  shall  be 
stated  in  a  single  instruction,  and  it  is  therefore  not  im- 
proper to  state  the  law  as  applicable  to  particular  questions, 
or  particular  parts  of  the  case,  in  separate  instructions;  and 
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if  there  is  no  conflict  in  the  law  as  stated  in  different  instruc- 
tions, and  all  the  instructions,  considered  as  a  series,  present 
the  law  applicable  to  the  case  fully  and  accurately,  it  is  suffi- 
cient. 

The  burden  of  furnishing  safe  machinery,  appliances,  sur- 
roundings, etc.,  is  upon  the  master,  and  while  the  master  is 
not  to  be  held  liable  for  defects  and  dangers  of  which  the 
servant  is  fully  informed,  yet  the  servant  is  authorized  to  rely 
upon  the  acts  of  the  master  in  that  respect,  and  is  under  no 
primary  obligation  to  investigate  and  test  the  fitness  and 
safety  of  the  machinery,  surroundings,  etc.,  in  the  absence  of 
notice  that  there  is  something  wrong  in  that  respect:  Shear- 
man and  Redfield  on  Negligence,  2d  ed.,  sec.  95;  Bishop  on 
Non-contract  Law,  sec.  678;  Porter  v.  Hannibal  etc.  R.  R.  Co.f 
60  Mo.  160.  And,  necessarily,  much  more  is  the  servant  en- 
titled to  assume  that  his  master  has  furnished  him  with  suit- 
able and  safe  materials,  machinery,  and  surroundings,  and 
relieved  him  of  investigation  and  inquiry  in  that  regard, 
where,  as  in  the  present  instance,  the  performance  of  his 
duties  requires  constancy  of  attention  to  other  matters.  A 
man  whose  attention  is  constantly  directed  to  moving  cars, 
and  their  coupling  and  uncoupling,  cannot  possibly  give 
much  attention  to  the  ties,  switch-bars,  etc.,  over  which  he 
may,  from  time  to  time,  have  to  pass.  If  appellant  has  been 
wronged  by  the  rulings  below,  it  has  been  only  upon  the 
questions  of  fact,  for  which  there  can  be  no  relief  in  this 
court. 

The  judgment  is  affirmed. 


Plbadino,  Defects  ik,  Cured  by  Verdict:  See  Johnson  v.  Mmouri  P. 
R'y  Co.,  96  Mo.  340;  9  Am.  St.  Rep.  351,  and  note.  A  defective  pleading  is 
not  cured  by  verdict  when  there  is  an  entire  omission  of  a  material  allega- 
tion in  the  complaint:  Richards  v.  Travelers  Ins.  Co.,  80  Cal.  503. 

Master  and  Servant  —  Master's  Duty  as  to  Furnishing  Machin- 
ery. —  The  master  must  furnish  his  servants  with  safe  machinery  and  ap- 
pliances; and  they  may  presume  that  he  has  properly  performed  this  duty: 
Ridimond  etc.  R.  R.  Co.  v.  Williams,  86  Va.  165;  19  Am.  St.  Rep.  876,  and 
note;  Kranta,  v.  Long  Island  R'y  Co.,  123  N.  Y.  1;  20  Am.  St.  Rep.  716,  and 
note. 

Master  and  Servant  —  Actions  by  Servant  for  Injuries. — To 
maintain  an  action  against  his  master  for  injuries  caused  by  defects  in  ma- 
chinery or  appliances,  the  servant  must  show  fault  or  knowledge  of  such 
defects  on  the  part  of  his  master,  and  absence  of  fault  on  his  own  part: 
Note  to  Nadau  v.  White  River  L.  Co.,  20  Am.  St.  Rep.  41;  Georgia  R.  R.  etc, 
Co.  V.  Nelma,  83  Ga.  70;  20  Am.  St.  Rep.  308,  and  note;  Pratlier  v.  Rich/nond 
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etc.  R.  R.  Co.,  80  Ga.  427;  TnterncUional  etc.  R.  R.  Co.  v.  Hester,  72  Tex.  40; 
Texas  etc  R'y  Co.  v.  Crowder,  76  Tex.  501.  An  allegation  that  the  plaintiff 
is  free  from  negligence  does  not,  however,  take  the  place  of  an  allegation 
showing  that  the  risk  was  not  one  knowingly  assumed  as  an  incident  of  iuB 
•ervicd:  LomtvilU  etc  R'y  Co.  ▼.  Corps,  124  Ind.  427. 


WOOLVERTON    V.    TaYLOR. 

[132  Illinois,  197.] 

Pbtjal  Statute  is  One  Which  Imposes  a  Forfeititrb  or  Penalty  for 

transgressing  its  provisions,  or  for  doing  a  thing  prohibited. 

Penalty,  What  Constitutes.  —  A  penalty  is  in  the  nature  of  punishment 
for  the  non-performance  of  an  act  or  for  the  performance  of  an  unlawful 
act,  and  involves  the  idea  of  punishment,  whether  enforced  by  a  civil  or 
criminal  procedure. 

Corporate  Indebtedness  Exceeding  Capital  Stock,  Liability  of  Offi- 
cers CONTRACTINQ.  —  In  the  absence  of  statutory  prohibition,  it  is  not 
unlawful  for  the  officers  of  a  corporation  to  contract  debts  in  excess  of' 
its  capital  stock,  but  it  may,  like  individuals,  contract  debts  to  the  full 
extent  of  its  credit.  The  Illinois  statute  making  the  officers  of  corpo- 
rations individually  liable  for  contracting  debts  beyond  a  prescribed 
limit  does  not  prohibit  them  from  contracting  indebtedness  beyond 
the  amount  of  their  capital  stock,  nor  does  it  inflict  a  penalty  upon  the 
officers  for  so  doing.  It  simply  gives  to  the  creditors  of  corporations  a 
new  right  of  civil  action  against  such  officers. 

Equity  never  Enforces  either  a  Penalty  or  a  Forfeiture.  —  Where, 
therefore,  a  court  decides  that  a  certain  liability  created  by  statute  can 
be  enforced  only  in  a  court  of  equity,  it,  in  eflfect,  decides  that  the  suit 
brought  to  enforce  such  liability  is  not  for  the  recovery  of  a  penalty. 

Suit  to  Enforce  Individual  Liability  of  Officers  op  Corporation  not 
Suit  for  Recovery  of  Penalty.  —  A  suit  brought  to  enforce  the  indi- 
vidual liability  of  the  officers  of  a  corporation,  imposed  by  section  16  of 
chapter  32  of  the  Revised  Statutes  of  Illinois,  is  not  a  suit  for  the  re- 
covery of  a  penalty,  within  the  meaning  of  section  14  of  the  Illinois 
statute  of  limitations. 

Liability  of  Corporate  Officers  for  Incurring  Debts  in  Excess  ok 
Capital  Stock  Attaches  when.  —  The  creditors  of  a  corporation 
whose  officers  have  incurred  indebtedness  in  excess  of  its  capital  stock 
cannot  proceed  against  such  officers  until  such  creditors  have  first  ob- 
tained judgment  against  the  corporation.  The  liability  of  such  officers 
is,  like  that  of  a  surety,  slricti  juris,  and  does  not  attach  so  long  as  the 
debts  can  be  made  out  of  the  corporation,  and  no  action  can  be  main- 
tained against^them  until  the  corporation  is  in  default. 

Cheditor  of  Corporation  may  File  Bill  against  Officers  for  Incur- 
ring Excessive  Indebtedness,  though  All  Debts  not  Due. — It 
does  not  follow  that  because  a  creditor  of  a  corporation  who  files  his 
bill  against  the  officers  of  the  corporation  to  enforce  their  individual 
liability  for  a  debt  incurred  by  them  in  excess  of  its  capital  stock  must 
allege  and  prove  the  corporation  in  default  as  to  his  debt,  he  cannot 
maintain  the  bill  until  all  debts  against  the  corporation  are  due.     On  a 
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proper  bill  filed  by  a  single  creditor,  the  court  has  power  to  bring  before 
it  the  corporation,  all  its  officers  who  assented  to  the  excessive  indebt* 
edness,  as  well  as  all  its  creditors,  and  ascertain  the  excess  of  the  in- 
debtedness over  the  capital  stock,  the  amount  of  this  to  which  each 
officer  may  have  assented,  and  the  extent  to  which  the  funds  of  the  cor- 
poration  may  be  resorted  to  for  the  payment  of  the  debts,  and  also  the 
number  and  names  of  the  creditors,  the  amount  of  their  several  debts, 
to  determine  the  sum  to  be  recovered  of  the  officers  and  apportioned 
among  the  creditors.  * 

Statute  of  Limitations  Begins  to  Run  from  Maturity  of  the  Debt 
sought  to  be  recovered,  and  not  from  the  date  when  it  is  created. 

Bill  in  equity.    The  opinion  states  the  case. 

Consider  H.  Willett,  for  the  appellants. 

Edward  W.  Russell  and  Edward  F.  Gorton^  for  the  appel- 
lees. 

Wilkin,  J.  This  was  a  bill  in  chancery,  by  appellants 
against  appellees,  to  enforce  an  alleged  liability  against  the 
said  George  H.  Taylor  and  William  H.  Longley,  as  directors 
and  president  and  treasurer  of  a  corporation  called  "  George 
H.  Taylor  &  Co.,"  under  section  16,  chapter  32,  of  the  Revised 
Statutes,  entitled  "Corporations."  The  bill  is  on  behalf  of 
appellants  and  all  other  creditors  of  said  corporation  who 
shall  come  in  and  contribute  to  the  expense  of  the  suit.  It  was 
filed  in  the  superior  court  of  Cook  County  on  the  twelfth  day 
of  January,  1888. 

It  appears  from  the  allegations  of  the  bill  that  said  George 
H.  Taylor  &  Co.  was  duly  organized  as  a  corporation,  under 
the  laws  of  this  state,  for  the  purpose  of  manufacturing,  pur- 
chasing, and  selling  paper  bags  and  other  articles  pertaining 
to  the  paper  trade,  and  that  while  engaged  in  carrying  on  its 
said  business  it  executed  twelve  certain  promissory  notes, 
payable  to  the  order  of  Lucius  Clark  &  Co.  These  notes  were 
all  executed  more  than  five  years  prior  to  the  filing  of  the  bill, 
but  between  the  dates  of  their  maturity  and  the  bringing  of 
the  suit  less  than  five  years  had  elapsed.  They  were  for  dif- 
ferent amounts,  running  from  $725  to  $1,252,  aggregating 
about  $10,000.  Prior  to  the  filing  of  this  bill,  two  of  these 
notes  had  been  assigned  by  said  payees,  Lucius  Clark  &  Co., 
to  the  complainant  Woolverton,  four  to  the  complainant  the 
Northwestern  National  Bank  of  Chicago,  and  six  to  complain- 
ant Charles  A.  Clark.  It  is  alleged  in  said  bill  that  when 
said  notes  were  executed,  and  the  indebtedness  for  which  they 
were  given  contracted,  the  defendant  George  H.  Taylor  was 
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director  and  president,  and  the  said  William  H.  Longley 
was  director  and  treasurer,  of  said  corporation,  and  at  said 
time  the  indebtedness  of  taid  corporation  exceeded  its  capital 
stock  of  fifty  thousand  dollars  to  the  extent  of  one  hundred 
thousand  dollars,  to  which  said  Taylor  and  Longley,  as  such 
directors  and  president  and  treasurer,  assented.  It  is  also 
alleged  in  said  bill  that  said  corporation  is  insolvent,  and 
has  ceased  to  do  business. 

The  statute  of  limitations  having  been  set  up  by  defend- 
ants, by  way  of  demurrer  to  the  bill,  complainants,  by  leave 
of  court,  filed  an  amendment  thereto,  in  which  they  alleged 
that  they  had  no  knowledge  of  the  fact  that  the  indebtedness 
of  the  said  corporation  exceeded  its  capital  stock,  until  its 
financial  failure  and  refusal  to  pay  its  debts,  February  28, 
1883,  and  that  if  any  cause  of  action  accrued  to  them  at  the 
date  of  said  notes,  the  holders  of  the  same  at  that  time,  and 
the  complainants  since,  had  no  knowledge  of  the  existence  of 
such  cause  of  action,  which  was  fraudulently  concealed  from 
the  holders  of  said  notes  by  said  defendants  until  February 
28,  1883.  To  the  bill  as  thus  amended  defendants  again  de- 
murred, alleging,  as  special  cause  therefor,  that  it  appeared 
upon  the  face  of  the  bill  that  the  cause  of  action  sought  to  be 
enforced  against  them  did  not  accrue  within  two  years,  nor 
within  five  years  prior  to  the  commencement  of  the  suit.  The 
superior  court  sustained  the  demurrer,  and  dismissed  the  bill 
at  complainants'  costs.  The  appellate  court  for  the  first  dis- 
trict affirmed  that  decree,  and  complainants  below  again 
appealed. 

The  section  of  the  statute  under  which  the  bill  is  filed  is  as 
follows:  "If  the  indebtedness  of  any  stock  corporation  shall 
exceed  the  amount  of  its  capital  stock,  the  directors  and  offi- 
cers of  such  corporation  assenting  thereto  shall  be  personally 
and  individually  liable  for  such  excess  to  the  creditors  of  such 
corporation."  No  question  is  made  as  to  the  sufficiency  of  the 
bill  to  charge  appellees  under  this  section  had  it  been  filed  in 
apt  time.  The  sole  question  for  decision  is,  Do  the  facts  stated 
in  the  bill  bring  the  cause  of  action  within  the  bar  of  the  stat- 
ute of  limitations? 

The  demurrer  is  based  upon  two  propositions,  viz.:  1.  Th& 
liability  of  appellees,  if  any  exists,  is  for  a  statutory  penalty, 
the  cause  of  action  against  them  accruing  immediately  upon 
their  assenting  to  the  excessive  indebtedness,  and  therefore 
the  two  years'  bar,  under  section  14,  chapter  83,  of  the  Re- 
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vised  Statutes,  entitled  "Limitations,"  was  complete  when 
the  bill  was  filed;  2.  Although  the  liability  is  not  penal,  the 
cause  of  action  accrued  at  the  date  of  contracting  the  excess- 
ive indebtedness,  and  therefore  the  five  years'  bar  under  that 
clause  of  section  15,  chapter  83,  which  provides  that  all  civil 
actions  not  otherwise  provided  for  shall  be  commenced  within 
five  years  next  after  the  cause  of  action  accrued,  had  run 
before  the  bill  was  filed.  To  the  first  of  these  propositions  ap- 
pellants reply,  the  action  is  not  for  tlie  recovery  of  a  statutory 
penalty;  and  to  the  second,  that  the  liability  not  being  penal, 
the  cause  of  action  did  not  accrue  until  said  notes  became 
due,  and  therefore  five  years  had  not  run  when  the  bill  was 
filed. 

A  penal  statute  is  defined  to  be  *'  one  which  imposes  a  for- 
feiture or  penalty  for  transgressing  its  provisions,  or  for  doing 
a  thing  prohibited":  Potter's  Dwarris  on  Statutes,  74.  A 
penalty  "is  in  the  nature  of  punishment  for  the  non-perform- 
ance of  an  act,  or  for  the  performance  of  an  unlawful  act.  It 
involves  the  idea  of  punishment,  whether  enforced  by  a  civil 
or  criminal  procedure":  Anderson's  Law  Diet.  763. 

In  the  absence  of  statutory  prohibition,  it  is  not  unlawful 
for  the  officers  of  a  corporation  to  contract  debts  in  excess  of 
its  capital  stock.  Unless  restricted  by  statute,  corporations, 
as  individuals,  may  contract  debts  to  the  full  extent  of  their 
credit,  without  reference  to  the  amount  of  their  capital  stock. 
Neither  is  it,  under  all  circumstances,  bad  management  in  a 
corporation  to  contract  debts  in  excess  of  the  amount  of  its 
capital  stock.  Its  assets  may  be  of  such  value  as  to  give  it 
credit,  and  warrant  the  incurring  of  liabilities  far  beyond  that 
amount.  While  statutes  in  some  states,  by  different  forms  of 
language,  limit  the  right  of  such  officers  to  contract  indebted- 
ness beyond  prescribed  limits,  in  others  no  restriction  what- 
ever has  been  enacted,  and  in  many  of  those  in  which  a  limit 
is  prescribed  the  indebtedness  which  may  be  contracted  is  not 
limited  by  the  amount  of  capital  stock,  but  may  equal  twice 
or  three  times  that  amount.  If,  therefore,  such  enactments 
are  to  be  understood  as  indicating  that  it  is  deemed  unwise 
to  allow  corporations  to  incur  liabilities  beyond  a  prescribed 
limit,  it  must  be  admitted  that  the  sentiment  is  by  no  means 
harmonious  as  to  where  the  limit  should  be  placed.  These 
statutes  do  not  therefore  indicate,  as  contended  by  counsel 
for  appellees,  that  legislatures  have  considered  it  bad  manage- 
ment in  the  affairs  of  a  corporation  to  contract  debts  beyond 


March,  1890.]        Woolvebton  v.  Taylob.  625 

the  amount  of  its  capital  stock.  Section  16  of  our  statute 
does  not  prohibit  the  contracting  of  indebtedness  in  excess  of 
capital  stock,  neither  does  it,  in  terms,  inflict  a  penalty  for  so 
doing.  Therefore  a  prohibition  cannot  be  implied,  and  to 
say,  as  counsel  insist  should  be  done,  that  the  assenting  is 
made  unlawful  by  the  infliction  of  a  penalty,  is  to  assume  the 
very  question  controverted. 

While  it  is  true  that  statutes  of  other  states  making  officers 
of  corporations  individually  liable  for  contracting  debts  be- 
yond a  prescribed  limit  have  ,been  held  to  be  penal,  the  lan- 
guage of  those  statutes  will  be  found  materially  diflferent  from 
ours,  and,  so  far  as  we  have  been  able  to  ascertain,  expressly 
prohibit  the  incurring  of  liabilities  beyond  certain  limits  fixed 
In  Horner  v.  Henning,  93  U.  S.  228,  the  supreme  court  of  the 
United  States,  in  passing  upon  an  act  of  Congress  regulating 
corporations  in  the  District  of  Columbia,  the  language  of 
which  is  almost  identical  with  that  of  our  statute,  it  was  held 
that  the  act  was  not  penal,  for  reasons  which  we  think  un- 
answerable. We  followed  that  decision  in  Low  v.  Buchanan, 
94  111.  76,  in  holding  that  the  liability  created  by  section  16 
could  only  be  enforced  in  chancery,  and  this  is,  in  efiect,  de- 
ciding that  the  action  is  not  for  the  recovery  of  a  penalty. 
"  It  is  a  universal  rule  in  equity,  never  to  enforce  either  a 
penalty  or  a  forfeiture  ":  2  Story's  Eq.  Jur.,  sec.  1319;  Queenan 
V.  Palmer,  117  111.  619. 

In  2  Morawetz  on  Corporations,  section  908,  it  is  said: 
"  It  is  not  always  quite  clear  what  the  courts  mean  to  express 
by  saying  that  statutes  of  this  character  are  penal,  and  that 
they  impose  upon  the.directors  a  penal  liability.  The  liability 
of  directors  under  such  a  statute  is  undoubtedly  not  the  result 
of  a  contract  between  the  directors  and  the  creditors  of  the 
corporation;  but  that  is  evidently  not  what  the  courts  mean 
to  express.  The  liability  of  directors  to  creditors  for  a  tort, 
or  a  misapplication  of  corporate  funds,  or  a  breach  of  trust, 
does  not  arise  out  of  contract;  yet  the  courts  would  certainly 
not  call  this  a  penal  liability,  or  refuse  to  enforce  it  because 
it  arose  under  the  laws  of  a  foreign  state.  Nor  is  the  liability 
of  the  directors  under  these  statutes  penal,  in  the  sense  in 
which  the  word  "penal"  is  used  in  criminal  law.  It  is  not  a 
penalty  or  fine  imposed  by  the  state  for  the  infraction  of  pub- 
lic law.  The  liability  of  the  directors  is,  both  in  form  and 
substance,  a  private  obligation,  similar,  in  many  respects,  to 
that  of  sureties.     It  is  imposed  by  the  legislature  partly  for 
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the  purpose  of  inducing  the  directors  to  do  their  prescribed 
duties,  and  partly  for  the  purpose  of  securing  the  company's 
creditors  from  losses  caused  by  those  who  have  control  over 
the  company's  funds.  The  statutes  imposing  this  liability 
establish  a  new  rule  of  private  right,  —  a  rule  which,  although 
unknown  to  the  common  law,  may  be  founded  on  sound  prin- 
ciples of  justice  and  expediency." 

In  Neal  v.  Briggs,  12  Ga.  104,  it  is  directly  held  that  a  pro- 
vision in  the  charter  of  a  corporation  prohibiting  the  contract- 
ing of  debts  in  excess  of  three  times  the  amount  of  the  capital 
stock  paid  in  is  not  penal,  within  the  statute  of  that  state 
limiting  the  bringing  of  penal  actions  to  a  period  of  six  months. 

We  are  clearly  of  the  opinion  that  this  suit  cannot  be  held 
to  be  a  suit  for  the  recovery  of  a  penalty,  within  the  meaning 
of  section  14  of  our  statute  of  limitations. 

This  view  does  not  conflict  with  that  expressed  by  the  ap- 
pellate court  for  the  first  district,  but  it  was  there  held  that 
although  the  statute  is  not  penal,  still  the  cause  of  action 
authorized  by  it  accrues  immediately  upon  the  officers  assent- 
ing to  the  excessive  indebtedness;  and  hence,  in  this  case,  the 
five  years'  bar  was  complete  when  the  bill  was  filed.  In  this 
view  we  do  not  concur.  We  are  unable  to  perceive  upon  what 
legal  principle  it  can  be  maintained  that  the  liability  of  appel- 
lees, though  not  penal,  accrued  at  the  date  of  the  execution  of 
the  notes  in  suit.  The  object  of  such  statutes,  says  Thompson, 
in  his  work  on  the  liability  of  officers  and  agents  of  corpora- 
tions (sec.  20,  p.  456),  "is  to  afibrd  creditors  of  corporations 
better  security  for  their  debts."  And  again,  in  section  23,  he 
says:  "  By  the  analogy  of  cases  which  relate  to  the  liability  of 
share-holders  who  are  not  directors,  it  would  seem  clear,  in  the 
absence  of  anything  in  the  statutes  importing  the  contrary, 
that  a  creditor  could  not  proceed  against  the  officers  of  a  cor- 
poration without  first  having  obtained  a  judgment  against  the 
corporation.  This  would  seem  to  be  true  for  stronger  reasons 
than  in  the  case  of  stockholders,  for  the  liability  of  the  directors 
is,  like  that  of  a  surety,  stricti  juris,  and,  obviously,  ought  not  to 
attach  so  long  as  the  debt  can  be  made  out  of  the  company. 
And  so  it  has  been  held  under  a  statute  charging  the  directors 
of  an  insurance  company  with  liability  for  losses  on  policies 
issued  after  the  company  was  under  a  liability  to  an  amount 
equal  to  its  capital  stock."  See  also  1  Morawetz  on  Private 
Corporations,  sec.  908, 

Even  in  cases   holding    such    enactments  penal   in  their 
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nature,  the  fund  arising  therefrom  is  not  treated  as  a  penalty, 
but  rather  as  a  fund  for  the  indemnity  of  all  creditors,  the 
measure  of  recovery  being  limited  by  the  excess  assented  to: 
Sturges  v.  Burton,  8  Ohio  St.  215;  72  Am.  Dec.  587.  In 
Horner  v.  Henning,  93  U.  S.  228,  it  is  said:  "But  it  is  not 
readily  to  be  believed  that  Congress  intended  to  make  the 
trustees  liable  beyond  the  debts  of  the  bank  which  it  failed 
or  refused  to  pay;  yet  if  the  excess  is  a  penalty  it  would  be 
no  defense  for  the  directors  to  plead  that  the  bank  was  ready 
and  willing,  and  had  never  refused,  to  pay  when  demand  was 
made.  In  fact,  while  the  bank,  outside  of  its  capital  stock, 
may  have  had  one  million  dollars  in  its  vaults  ready  to  pay, 
a  single  creditor  who  had  never  demanded  his  money  of  the 
bank  could  sue  the  trustees."  The  act  is  also  spoken  of  in 
that  opinion  as  being  "  for  the  benefit  of  the  creditors  gen- 
erally, when  the  bank  proves  insolvent."  And  again,  it  is 
said  in  the  same  case:  "  We  are  of  opinion  that  the  fair  and 
reasonable  construction  of  the  act  is,  that  the  trustees  who 
assent  to  an  increase  of  the  indebtedness  of  the  corporation 
beyond  its  capital  stock  are  to  be  held  guilty  of  a  violation 
of  their  trust;  that  Congress  intended  that  so  far  as  this  ex- 
cess of  indebtedness  over  capital  stock  was  necessary,  they 
should  make  good  the  debts  of  the  creditors  who  had  been  the 
sufferers  by  their  breach  of  trust;  that  this  liability  constitutes 
a  fund  for  the  benefit  of  all  the  creditors  who  are  entitled  to 
share  in  it,  in  proportion  to  the  amount  of  their  debts,  so  far 
as  may  be  necessary  to  pay  these  debts.  The  remedy  for  this 
violation  of  duty  as  trustees  is,  in  its  nature,  appropriate  to  a 
court  of  chancery.  The  powers  and  instrumentalities  of  that 
court  enable  it  to  ascertain  the  excess  of  the  indebtedness  over 
the  capital  stock,  the  amount  of  this  which  each  trustee  may 
have  assented  to,  and  the  extent  to  which  the  funds  of  the 
corporation  may  be  resorted  to  for  the  payment  of  the  debts; 
also,  the  number  and  names  of  the  creditors,  the  amount  of 
their  several  debts,  to  determine  the  sum  to  be  recovered  of 
the  trustees,  and  apportioned  among  the  creditors  in  a  man- 
ner which  the  trial *by  jury  and  the  rigid  rules  of  common-law 
proceedings  render  impossible." 

In  Low  V.  Buchanan,  94  111.  76,  we  said:  "After  a  careful  con- 
sideration of  the  matter,  we  have  reached  the  conclusion  that 
directors  and  officers  of  stock  corporations  who  incur  liabili- 
ties under  the  section  in  question  become  bound  and  answer- 
able, not  to  some  particular  creditor,  but,  in  the  language  of 
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the  act,  to  the  creditors, — that  is,  all  the  creditors.  This 
construction  puts  all  the  creditors  upon  a  perfect  equality, 
and  is  in  conformity  with  the  express  words  of  the  act.  It 
was  doubtless  the  object  and  purpose  of  the  legislature  that 
all  claims  arising  under  the  provisions  of  the  section  in  ques- 
tion should  be  regarded  in  the  nature  of  a  trust  fund,  to  be 
collected  and  divided  pro  rata  among  all  the  creditors.  And 
if  we  are  correct  in  this  conclusion,  it  is  quite  manifest  that 
this  distribution  of  the  fund  could  only  be  made  in  a  court  of 
equity."  We  also  there  held  that  all  that  had  been  said  in 
Horner  v.  Henning,  93  U.  S.  228,  as  to  the  appropriateness  of 
a  chancery  proceeding  under  the  act  of  Congress,  applied  with 
equal  force  to  our  statute. 

We  think  it  clear  that  the  liability  of  corporation  officers 
under  section  16,  supra,  is  not  an  absolute  liability,  but  is  only 
to  be  enforced  to  the  extent  that  the  corporation  fails  to  pay 
its  creditors;  that  the  liability  is  in  the  nature  of  security  to 
all  the  creditors  of  the  corporation.  If  this  conclusion  is  cor- 
rect, the  citation  of  authorities  is  unnecessary  to  show  that  no 
action  can  be  maintained  against  the  officers  until  the  corpo- 
ration is  in  default.  For  aught  that  appears  in  this  bill, 
George  H.  Taylor  &  Co.,  at  the  time  these  notes  were  given, 
had  assets  representing  not  only  its  fifty  thousand  dollars 
capital  stock,  but  the  full  amount  of  its  excessive  indebted- 
ness; in  other  words,  was  perfectly  solvent,  ready  and  will- 
ing to  pay  all  its  debts  as  they  matured.  Suppose  the  payees 
of  these  notes  had  then  filed  a  bill  against  appellees  to  enforce 
payment;  would  it  be  pretended,  in  the  light  of  Horner  v. 
Henning,  93  U.  S.  228,  that  it  could  have  been  maintained? 
Could  not  the  defendants  have  answered  that  the  corporation 
was  solvent,  "  ready  and  willing,  and  had  never  refused,  to 
pay  when  demand  was  made  "  ? 

It  is  said,  however,  that  if  the  cause  of  action  does  not 
accrue  until  the  maturity  of  the  debt,  a  bill  cannot  be  main- 
tained until  all  the  debts  of  the  corporation  are  due,  because 
the  liability  is  for  the  benefit  of  all  creditors,  and  must  be  en- 
forced by  a  single  bill;  and  therefore,  it  is*argued,  the  remedy 
becomes  impracticable,  or  may  be  so  rendered  by  the  officers 
contracting  debts  to  mature  at  a  remote  period  in  the  future. 
It  does  not  follow  that  because  the  creditor  who  files  the  bill 
must  allege  and  prove  the  corporation  in  default  as  to  his  debt, 
that  he  cannot  maintain  the  bill  until  all  debts  against  the 
corporation  are  due.     On  the  allegations  of  the  bill  in  ques- 
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tion,  there  can  be  no  doubt  as  to  the  power  of  a  court  of 
chancery  to  bring  before  it  tbe  corporation,  all  its  officers  who 
had  assented  to  excessive  indebtedness,  as  well  as  all  its  cred- 
itors, and,  in  the  language  of  Justice  Miller,  which  we  have 
said  is  equally  applicable  to  our  statute,  "  ascertain  the  ex- 
cess of  the  indebtedness  over  the  capital  stock,  the  amount  of 
this  which  each  trustee  may  have  assented  to,  and  the  extent 
to  which  the  funds  of  the  corporation  may  be  resorted  to  for 
the  payment  of  debts;  also,  the  number  and  the  names  of  the 
creditors,  the  amount  of  their  several  debts,  to  determine  the 
sum  to  be  recovered  of  the  trustees  and  apportioned  among 
the  creditors." 

But  if  the  difficulties  supposed  to  exist  under  the  construc- 
tion that  tlie  right  of  action  accrues  only  on  the  maturity  of  the 
indebtedness  were  real,  they  could  not  be  avoided  by  holding 
that  it  accrues  at  the  date  of  the  contract.  The  statute  cer- 
tainly does  not  mean  that  the  officers  shall  only  become  liable 
for  one  act  of  assenting  to  excessive  indebtedness  during  the 
life  of  the  corporation.  The  amount  in  excess  may  continue 
to  be  increased  from  time  to  time  by  different  officers,  run- 
ning over  a  period  of  years.  By  a  single  bill,  for  the  benefit 
of  all  the  creditors,  against  all  these  officers,  that  excess  may 
be  recovered  and  made  a  fund  for  the  payment  of  all  the  debts. 
From  what  date  would  the  statute  of  limitations  begin  to  run 
in  such  a  case?  The  officers,  if  liable  at  all,  are  liable  to  all 
the  creditors  of  the  corporation,  —  those  existing  prior  to  the 
contract  creating  the  excessive  indebtedness,  those  whose  debta 
are  created  thereby,  and  also  those  who  may  afterwards  be- 
come its  creditors.  As  to  the  subsequent  creditors,  could  it 
be  said  the  cause  of  action  accrued  before  they  became  cred- 
itors? The  action  must  be  for  their  benefit,  as  well  as  that 
of  all  others,  and  yet  they  may  not  have  become  creditors  of 
the  corporation  until  more  than  five  years  after  the  first  as- 
senting to  excessive  indebtedness. 

The  statute  not  being  penal,  but  intended  to  afford  addi- 
tional security  to  creditors,  it  should  be  so  construed  as  to 
effectuate  that  purpose  without  imposing  punishment  upon 
the  officers  or  hardship  upon  the  creditors.  To  hold  that  the 
officers  may  be  sued  the  moment  they  assent  to  the  excessive 
indebtedness  would  operate  by  way  of  punishment,  by  com- 
pelling them  to  pay  debts  long  before  they  became  due.  On 
the  other  hand,  that  construction  would  operate  harshly  on 

creditors.     They  have  not  the  means  of  knowing  that  the  in- 
AM.  St.  Rep.,  Vol.  XXII.  — 34 
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debtedness  of  a  corporation  has  been  allowed  to  exceed  its 
capital  stock,  and  may  in  good  faith  give  credit  to  a  perfectly 
solvent  and  even  wealthy  corporation  for  a  terra  of  years. 
By  all  reasonable  rules  of  business  they  cannot  be  required 
to  look  to  the  collection  of  their  debts  until  they  are  due;  and 
yet,  under  the  rule  contended  for,  should  they  find  it  necessary 
to  resort  to  this  statutory  liability  of  oflBcers,  they  may  be  con- 
fronted with  the  statute  of  limitations,  and  told  that  its  bar 
became  complete  long  before  the  maturity  of  the  debt  sought 
to  be  recovered. 

We  hold  that  the  cause  of  action  set  forth  in  this  bill  did 
not  accrue  until  the  maturity  of  the  notes  therein  described; 
that  the  action  is  not  for  the  recovery  of  a  penalty;  and  five 
years  between  the  date  of  the  maturity  of  the  first  of  said 
notes  to  fall  due  and  the  filing  of  the  bill  not  having  inter- 
vened, the  action  was  not  barred.  The  demurrer  to  the  bill 
should  therefore  have  been  overruled. 

Judgment  reversed.  

CoRPOHATioys  —  Dirkotqr's  Liabilitt  to  Creditor.  —  Where  the  stat- 
nte  gives  a  creditor  a  right  of  action  against  the  directors  of  an  insolvent 
corporation,  he  need  not  establish  his  claim  against  the  corporation  by  judg- 
ment  before  bringing  his  suit:  Patterson  v.  Stewart,  41  Minn.  84;  16  Am.  St. 
Rep.  671.  Compare  Barrickv.  Oifford,  47  Ohio  St.  180;  21  Am.  St.  Rep.  798. 
Directors  are  liable  personally  for  such  specifio  debts  as  are  contracted  with 
their  assent  in  excess  of  the  paid-up  capital,  and  remain  unpaid  after  the 
corporation  assets  are  exhausted,  where  the  charter  forbids  them  to  contract 
such  indebtedness:  Allison  v.  Coal  Co.,  87  Tenn.  60.  To  render  the  directors 
of  a  corporation  individually  liable  under  the  California  code  for  a  debt 
created  beyond  the  subscribed  capital  stock,  it  must  appear  that  the  corpo- 
ration must  have  been  indebted  at  the  time  in  an  aggregate  amount  exceed- 
ing the  amount  of  its  capital  stock:  Moore  v.  Lent,  81  Cal.  502. 

EQurrr  —  FoRFitircREs  and  Penalties.  —  As  to  relief  in  courts  of  equity 
against  forfeitures  and  penalties,  see  Smith  v.  Mariner,  5  Wis.  551;  63  Am. 
Dec.  73,  and  particularly  note  85-88.  Equity  is  slow  to  enforce  a  forfeiture 
under  any  circumstances:  Shade  v.  Oldroyd,  39  Kan.  313. 

Limitations  o?  Actions  —  When  the  Statute  Begins  to  Run.  —  The 
statute  of  limitations  begins  to  run  only  when  the  cause  of  action  accrues: 
Note  to  Kessinger  v.  Wilson,  ante,  p.  228;  O'Hara  v.  State,  112  N.  Y.  146; 
8  Am.  St  Rep.  726. 
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KiRKPATRIOK  V.  ClARK. 
[132  Illinois,  342.] 

Legal  Title  to  Land  cannot  be  Proved  by  Parol  Evidence  in  an  action 
of  ejectment. 

Equitable  Title  cannot  be  Shown  in  Defense  in  Ejectment.  —  Only 
legal  titles  can  be  iavestigated  in  an  action  of  ejectment,  and  the  equi- 
table title  of  the  defendant  cannot  lie  shown  in  defense. 

Trustee  may  Recover  in  Ejectment  Lands  Affected  by  the  Trust,  even 
as  against  the  cestui  que  trust. 

Husband  not  Defrauded  by  Wife's  Purchasing  Land  so  as  to  Prevent 
HIS  Right  of  Dower  from  ArrACHiNG.  —  It  is  no  fraud  upon  a  hus- 
band for  his  wife,  in  purchasing  lands  with  her  own  separate  means,  or 
with  means  derived  from  sources  other  than  her  husband,  to  have  the 
title  conveyed  to  a  trustee  for  the  express  purpose  of  preventing  bis 
right  of  dower  from  attaching  thereto. 

Parties  in  Pari  Delicto  Left  without  Remedy  against  Each  Other.  — 
The  law  leaves  without  remedy  against  each  other  parties  concerned  in 
illegal  agreements,  provided  they  are  in  pari  delicto.  And  this  rule  is 
applied  to  executed  transactions  as  well  as  to  those  that  are  executory, 
and  is  enforced  by  courts  of  law  as  well  as  by  courts  of  equity.  Where, 
therefore,  a  fraudulent  transaction  has  been  consummated  between  the 
parties  to  an  action  of  ejectment  to  the  extent  of  vesting  the  title  to  the 
land  in  the  plaintiff,  and  leaving  the  possession  in  the  defendant,  the  law 
will  leave  them  as  they  are,  and  will  not  permit  the  plaintiff  to  recover 
the  possession. 

Ejectment.  The  opinion  states  the  case. 
Morrison  and  Whitlock,  for  the  appellant. 
Edward  L.  McDonald,  for  the  appellee. 

Bailey,  J.  This  was  an  action  of  ejectment,  brought  by 
Frank  H.  Clark  against  Susie  Kirkpatrick,  to  recover  lot  27, 
in  Tilton  and  Cassell's  addition  to  Jacksonville.  A  trial  was 
had  on  a  plea  of  not  guilty,  resulting  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff,  and  the  defendant  now  appeals 
to  this  court. 

The  plaintiff,  at  the  trial,  made  proof,  under  the  twenty-fifth 
section  of  the  statute  in  relation  to  ejectment,  that  he  claimed 
title  through  one  Matthew  Ashelby,  a  common  source  of  title 
with  the  defendant,  and  then  read  in  evidence  a  warranty  deed 
from  said  Ashelby  and  wife,  duly  acknowledged  and  recorded, 
conveying  said  lot  to  him.  The  defendant's  counsel  then 
called  the  defendant  as  a  witness  in  her  own  behalf,  and  after 
she  had  testified  that  she  had  been  acquainted  with  the  plain- 
tiff for  about  eleven  years,  and  that  when  she  first  became 
acquainted  with  the  lot  in  question  it  was  the  property  of 
Mr.  Ashelby,  she  was  asked  the  following  questions:  "State 
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whether  or  not,  at  the  time  this  deed  was  made  to  Mr.  Clark, 
you  were  in  a  controversy  with  your  husband,  and  whether  or 
not  the  deed  was  made  to  Mr.  Clark  by  arrangement  between 
you  and  Mr.  Clark,  so  as  to  prevent  any  claim  your  husband 
might  have  on  the  property  if  the  deed  was  in  you.  You  may 
state  whether  or  not  Mr.  Clark  at  any  time  in  fact  was  the 
owner  of  and  in  possession  of  that  property." 

These  questions,  being  both  objected  to  by  the  plaintiff 's 
counsel  on  the  ground  of  incompetency  and  immateriality, 
were  excluded,  and  thereupon  the  defendant's  counsel  made 
to  the  court  the  following  statement  and  offer:  "We  expect 
and  offer  to  prove  by  this  witness  and  two  other  witnesses, 
Mr.  and  Mrs.  Rogers,  who  have  been  sworn  and  are  now  in 
court,  that  they  heard  a  conversation  between  Mr.  Clark  and 
Mrs.  Kirkpatrick,  in  which  it  was  stated  that  Mr.  Clark  had  no 
interest  in  the  property,  and  never  had  any;  that  the  deed  was 
made  to  him  for  the  purpose  of  hindering  and  defrauding  cred- 
itors and  the  husband  of  Mrs.  Kirkpatrick,  and  that  Mr.  Clark 
then  admitted  that  every  cent  that  Mrs.  Kirkpatrick  ever  owed 
him  had  been  paid,  and  that  he  had  no  claim  to  the  property, 
—  no  right  to  it, — and  that  the  property  in  controversy  in  this 
case  was  held  by  him  only  for  the  purpose  of  hindering  and 
delaying  creditors;  that  she  asked  him  to  give  her  a  deed  to 
the  property,  and  he  refused  to  do  it,  but  admitted  that  he  had 
no  title  to  it,  and  that  he  only  held  it  to  cover  it  up  so  that 
the  creditors  could  not  get  it,  and  also  to  prevent  her  husband 
from  having  any  right  to  it." 

The  evidence  thus  offered,  being  objected  to  as  incompetent, 
was  excluded,  and  counsel  then  further  oflFered  to  prove  by 
Mrs.  Kirkpatrick  "  that  she  went  in  company  with  Mr.  Clark 
to  Mr.  Ashelby,  and  requested  Mr.  Ashelby  to  make  the  deed 
to  Mr.  Clark  for  the  property,  but  did  not  tell  Mr.  Ashelby 
the  reason  for  its  being  made  to  Mr.  Clark;  that  Mrs.  Kirk- 
patrick paid  in  full  the  consideration  of  said  deed."  This  evi- 
dence also,  being  objected  to  for  the  same  reason,  was  excluded. 
Exceptions  were  duly  preserved  by  the  defendant  to  the  rul- 
ings of  the  court  excluding  said  evidence,  and  said  rulings  are 
the  only  errors  now  assigned  upon  the  record. 

A  considerable  portion  of  the  evidence  ofifered  was  clearly 
incompetent  or  immaterial,  or  both.  Thus  the  question  put 
to  the  witness  as  to  whether  the  plaintiff  had  ever  been  in  fact 
the  owner  of  the  property  in  question,  if  understood  as  calling 
for  the  legal  ownership  jof  the  lot,  was  incompetent,  as  the 


March,  1890.]         Kirkpatrick  t;.  Clark.  533 

legal  title  to  lands  cannot  be  proved  in  that  mode.  If  under- 
stood as  calling  for  the  equitable  title,  it  was  immaterial,  aa 
in  this  form  of  action  only  legal  titles  can  be  investigated. 

So  of  the  question  whether  the  deed  was  not  made  to  the 
plaintiff  by  arrangement  between  him  and  the  defendant,  with 
a  view  to  keeping  said  lot  free  from  any  claim  the  defendant's 
husband  might  liave  thereon  in  case  the  title  was  taken  in  her 
name.  Tlie  evidence  called  for  by  that  question  would  simply 
have  tended  to  show  that  the  plaintiff  took  and  was  holding 
the  title  to  said  lot  as  trustee  for  the  defendant.  Her  equitable 
title  thus  attempted  to  be  shown  was  quite  immaterial,  since 
it  constituted  no  defense  to  the  action.  The  rule  is  well  set- 
tled that  a  trustee  may  recover  in  ejectment  the  lands  affected 
by  the  trust,  even  as  against  the  cestui  que  trust.  In  Reece  v. 
Allen,  5  Gilm.  236,  48  Am.  Dec.  336,  this  court  said:  "A  court 
of  law  may  indeed  investigate  some  questions  of  fraud,  and, 
when  proved,  treat  a  deed  as  a  nullity,  and  conveying  no  title, 
as  where  a  party  was  induced  to  execute  a  deed,  supposing  it 
was  another  paper,  but  in  general  it  will  not  go  behind  the 
naked  legal  title,  and  inquire  where  the  equities  are.  Even 
in  case  of  a  naked  trustee,  the  law  is  so  strenuous  for  the 
legal  title  that  it  enables  the  trustee  to  recover  in  ejectment 
against  the  cestui  que  trust.^'  See  also  Kirkland  v.  Cox,  94  111. 
400;  Sedgwick  and  Wait  on  Trial  of  Title  to  Land,  sec.  222, 
and  cases  cited  in  notes. 

If  it  be  said  that  the  purpose  of  said  question  was  to  elicit 
evidence  tending  to  show  that  said  conveyance  to  the  plaintiff 
was  a  fraud  upon  the  rights  of  the  defendant's  husband,  it  may 
be  answered  that,  even  admitting  that  proof  of  such  fraud 
would  have  been  material,  said  evidence  would  have  had  no 
tendency  to  prove  it.  If  the  lot  in  question  had  been  conveyed 
directly  to  the  defendant,  it  would  have  vested  in  her  husband 
no  right  or  interest  except  an  inchoate  right  of  dower,  and  it 
was  no  fraud  upon  him  if  his  wife,  in  purchasing  the  lot,  had 
the  title  conveyed  to  a  trustee  for  the  express  purpose  of  pre- 
venting such  right  from  attaching.  Even  at  common  law, 
where  the  husband  was  entitled  to  the  possession  and  enjoy- 
ment of  his  wife's  lands  during  their  joint  lives,  it  was  never 
supposed  to  be  a  fraud  upon  his  rights  for  his  wife  to  have 
lands  purchased  with  her  separate  means,  or  derived  from 
sources  other  than  her  husband,  conveyed  to  a  trustee,  for  the 
sole  purpose  of  placing  them  beyond  his  control,  and  having 
them  held  for  her  separate  use;  and  such  trusts  were  habitu- 
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ally  resorted  to  for  that  purpose.  But  under  our  statute  a 
married  woman  is  entitled  to  the  sole  possession  and  enjoy- 
ment of  her  lands,  free  from  the  interference  and  control  of 
her  husband,  the  husband's  right  of  dower,  even  after  it  has 
become  vested,  being  imperfect  and  incapable  of  assertion  or 
beneficial  enjoyment  until  after  her  death.  How,  then,  can 
he  be  said  to  have  rights  in  lands  which  his  wife  does  not  yet 
own,  but  which  she  contemplates  purchasing,  which  it  would 
be  a  fraud  upon  him  to  deprive  him  of?  Dower  in  lands 
which  the  wife  does  not  yet  own  is  an  interest  to  which  the 
husband  has  neither  a  legal,  equitable,  or  moral  right,  and 
the  wife  is  entirely  at  liberty  to  so  manage  her  purchases 
made  with  her  own  means,  if  she  can,  as  to  prevent  his  ac- 
quiring such  right. 

A  more  difficult  question  is  raised  by  that  portion  of  the 
oflfer  of  the  defendant's  counsel  in  which  they  proposed  to 
prove  by  said  witnesses  that  the  lot  in  question  was  paid  for 
by  the  defendant,  but  that  by  arrangement  between  her  and 
the  plaintiflF  the  conveyance  was  made  by  Ashelby  to  the 
plaintiff  with  intent  to  hinder  and  defraud  the  defendant's 
creditors,  such  intention  being  participated  in  by  both  the 
plaintiff  and  defendant.  It  is  a  general  rule,  subject,  it  is 
true,  to  certain  exceptions,  that  where  parties  are  concerned 
in  illegal  agreements,  they  are  left  without  remedy  against 
each  other,  provided  they  are  in  pari  delicto.  The  law  in  such 
cases  refuses  to  lend  its  aid  to  either  party,  but  leaves  them 
where  it  finds  them,  to  suffer  the  consequences  of  their  illegal 
or  immoral  acts.  This  rule  is  ordinarily  expressed  by  the 
maxim.  Ex  dolo  malo  or  ex  turpi  causa,  non  oritur  actio,  or 
by  the  maxim,  In  pari  delicto  potior  est  conditio  defendentis  et 
possidentis.  These  maxims  are  applied  to  executed  transac- 
tions as  well  as  to  those  which  are  executory,  and  are  enforced 
by  courts  of  law  as  well  as  courts  of  equity.  As  said  by  the 
chancellor  in  Bolt  v.  Rogers,  3  Paige,  154:  "Wherever  two  or 
more  persons  are  engaged  in  a  fraudulent  transaction  to  in- 
jure another,  neither  law  or  equity  will  interfere  to  relieve 
either  of  those  persons,  as  against  the  other,  from  the  conse- 
quences of  their  own  misconduct."  In  Smith  v.  Hubbs,  10 
Me.  71,  the  court  sayt  "There  is  a  marked  and  settled  dis- 
tinction between  executed  and  executory  contracts  of  a  fraud- 
ulent or  illegal  character.  Whatever  the  parties  to  an  action 
have  executed  for  fraudulent  or  illegal  purposes,  the  law  re- 
fuses to  lend  its  aid  to  enable  either  party  to  disturb.     What- 
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ever  the  parties  have  fraudulently  or  illegally  contracted 
to  execute,  the  law  refuses  to  compel  the  contractor  to  exe- 
cute, or  pay  damages  for  not  executing,  but  in  both  cases 
leaves  the  parties  where  it  finds  them.  The  object  of  the  law 
in  the  latter  case  is,  as  far  as  possible,  to  prevent  the  contem- 
plated wrong;  and  in  the  former,  to  punish  the  wrong-doer,  by 
leaving  him  to  the  consequences  of  his  own  folly  or  miscon- 
duct." See  also  Miller  y.  Marckle,  21  111.  152;  Nellis  v.  Clark, 
20  Wend.  24;  Howell  v.  Fountain,  3  Ga.  176;  46  Am.  Dec.  415; 
Carey  v.  Smith,  11  Ga.  539;  White  v.  Crew,  16  Ga.  416;  1 
Story's  Eq.  Jur.,  sec.  298. 

If  it  be  true,  as  the  evidence  offered  would  tend  to  show, 
that  the  defendant  purchased  the  lot  in  question  of  Ashelby 
with  her  own  money,  but,  for  the  purpose  of  hindering  and 
defrauding  her  creditors,  entered  into  a  fraudulent  arrange- 
ment or  conspiracy  with  the  plaintiff  to  have  said  lot  conveyed 
to  him,  said  transaction  was  illegal,  and  within  the  condem- 
nation of  the  fourth  section  of  our  present  statute  of  frauds. 
The  transaction  being  consummated  by  the  execution  of  the 
conveyance  to  the  plaintiff,  leaving  the  defendant  in  the  pos- 
session which  she  had  previously  obtained  under  a  demise 
from  Ashelby,  the  law  should  leave  them  both  where  it  finds 
them.  The  defendant  clearly  could  not  be  permitted  to  go 
into  a  court  of  equity  to  compel  an  execution  by  the  plaintiff 
of  his  trust,  and  it  would  seem  that,  upon  the  same  principle, 
the  plaintiff  should  be  debarred  from  coming  into  a  court  of 
law  to  use  his  ill-gotten  title  for  the  purpose  of  recovering  of 
the  defendant  the  possession. 

We  know  of  no  case  where  this  precise  question  has  been 
decided  by  this  court,  but  cases  are  to  be  found  where  the 
reasoning  adopted  has  a  tendency  to  support  the  view  above 
expressed.  The  case  of  Rogers  v.  Brent,  5  Gilm.  573,  50  Am. 
Dec.  422,  was  ejectment,  brought  by  the  holder  of  a  patent 
from  the  United  States,  issued  to  him  as  assignee  of  the  cer- 
tificate of  entry,  against  the  holder  of  a  title  derived  through 
a  sheriff's  deed  executed  upon  a  sale  of  the  land  on  execu- 
tion against  the  original  holder  of  said  certificate  prior  to  its 
assignment  to  the  plaintiff.  The  court,  in  holding  that  the 
assignment  of  the  certificate  and  the  patent  subsequently 
issued  thereon  were  fraudulent  and  void  as  to  the  defendant, 
said:  "The  law  is,  that  the  common-law  courts  may  enter- 
tain jurisdiction  of  questions  of  fraud,  and  that  a  convey- 
ance, whether  it  be  by  deed  from  an  individual  or  by  a  patent 
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from  the  government,  although  executed  with  all  the  forms  of 
the  law,  when  obtained  in  fraud  of  the  rights  of  others,  may, 
in  an  action  of  ejectment,  be  disregarded  by  the  court  as  void 
at  the  instance  of  the  injured  party  or  those  holding  under 
him."  In  the  course  of  the  opinion  it  is  said,  by  way  of 
argument,  that  "it  would  hardly  have  been  denied  that  a 
court  of  law  would  treat  as  a  nullity  a  de6d  to  the  assignee, 
when  it  was  established  that  the  assignment  was  made  and 
the  deed  obtained  to  defraud  creditors,  or  to  defeat  a  title 
previously  obtained  by  a  sale  under  an  execution  against  the 
assignor." 

In  Jamison  v.  Beaubien,  3  Scara.  113,  36  Am.  Dec.  534, 
which  was  also  an  action  of  ejectment,  the  plaintiff's  proof 
of  title  consisted  of  a  certificate  of  pre-emption,  and  certain 
evidence  tending  to  impeach  the  pre-emption  on  the  ground 
of  fraud  being  excluded  by  the  trial  court,  this  court,  in  hold- 
ing that  such  exclusion  was  erroneous,  said:  "  Fraud,  it  is 
said,  vitiates  all  acts  as  between  the  parties  to  it;  nor  can 
there  be  "a  doubt  that  fraud  is  cognizable  in  a  court  of  law, 
as  well  as  equity.  It  is  an  admitted  principle  that  a  court 
of  law  has  concurrent  jurisdiction  with  a  court  of  equity  in 
cases  of  fraud.  The  evidence  offered  went  directly  to  the 
validity  of  the  certificate  of  pre-emption  purchase.  If  it  had 
its  inception  in  fraud,  it  was  certainly  competent  for  the  de- 
fendant to  show  the  fact;  and  if  the  officers  granting  it  were 
parties  to  the  fraudulent  act,  it  was  no  doubt  void,  and  might 
be  impeached  in  an  inquiry  in  which  the  pre-emptor  was  a 
party." 

The  case  of  Miller  v.  Marckle,  21  111.  152,  was  a  bill  in 
equity  for  the  foreclosure  of  a  mortgage,  alleged  by  the  mort- 
gagor to  have  been  executed  without  consideration,  for  the 
purpose  of  securing  his  property  against  his  creditors  until 
he  could  get  means  to  settle  with  them,  and  this  court,  in 
holding  that  the  defense  should  have  been  sustained,  said: 
"If  money  has  been  actually  paid,  or  property  transferred, 
and  the  grantee  put  in  possession,  courts  will  not  compel  the 
money  or  property  to  be  restored,  or  the  party  ousted.  They 
will  not,  on  the  one  hand,  undo  what  has  been  done,  nor  on 
the  other,  perfect  what  has  been  left  unfinished.  Suppose 
the  position  of  these  parties  reversed,  and  the  appellant  was 
seeking,  by  bill  in  chancery,  to  rescind  the  mortgage,  and  for 
a  surrender  of  the  notes.  The  court  would  not  interfere;  it 
would  leave  the  parties  where  it  found  them,  aiding  neither. 
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We  would  say,  You  executed  the  notes  and  the  mortgage  for 
&  fraudulent  purpose;  the  act  is  binding  on  you,  and  you 
cannot  have  our  aid  to  compel  their  surrender.  So  we  say 
to  the  appellee  here,  You  have  the  notes  and  mortgage;  you 
were  a  willing  party  to  the  proposed  fraud;  equity  aids  no 
iniquity.  Had  an  absolute  deed  of  the  premises  been  made, 
and  the  party  put  in  possession,  the  court  would  not  interfere 
to  oust  him."  See  also  Tyler  v.  Tyler,  126  111.  525;  9  Am.  St. 
Rep.  642. 

In  the  first  two  of  the  three  cases  last  above  cited,  the 
fraud  was  set  up  by  parties  not  in  pari  delicto  with  the  par- 
ties against  whom  the  fraud  was  charged.  Those  cases  sus- 
tain the  rule,  however,  that  a  court  of  law  will,  in  an  action 
of  ejectment,  on  proper  proof,  hold  a  conveyance  upon  which 
a  party  relies  to  establish  his  title  to  be  fraudulent  and  void, 
at  least  where  the  fraud  is  charged  by  one  who  is  not  a  party 
to  it.  In  the  case  last  cited,  the  court  held  that  it  was  proper 
to  grant  relief  at  the  instance  of  a  participant  in  the  fraud. 

In  the  present  case,  if  the  facts  are  as  the  evidence  offered 
would  tend  to  show,  the  fraudulent  transaction  has  been  con- 
summated to  the  extent  of  vesting  the  title  in  the  plaintiff*, 
and  leaving  the  possession  in  the  defendant.  Here,  according 
to  the  rules  of  law  above  discussed,  they  should  be  left.  The 
defendant,  clearly,  can  have  no  remedy  to  recover  the  title, 
and  if  the  plaintiff"  is  permitted  in  this  action  to  recover  the 
possession,  said  rules  will  be  applied  in  all  their  vigor  to  the 
defendant,  while  the  plaintiff"  will  be  exempted  from  their 
application.  His  present  title,  without  the  possession  or  the 
means  of  obtaining  it,  is  a  barren  right.  But  if  a  court  of  law 
can  lend  him  its  aid  to  recover  the  possession,  his  title  be- 
comes perfect,  at  least  as  against  the  defendant,  and  the  law, 
notwithstanding  his  participation  in  the  fraud,  will  be  to  him 
both  a  sword  and  a  shield.  We  are  not  inclined  to  so  apply 
the  law  as"  to  involve  an  absurdity  of  this  character. 

In  Harrison  v.  Hatcher,  44  Ga.  638,  the  precise  question  be- 
fore us  was  presented,  and  we  are  disposed  to  concur  with  the 
conclusion  reached  by  the  court  in  that  case.  The  action  was 
ejectment,  and  the  plaintiff"  claimed  title  under  a  deed  exe- 
cuted to  him  by  the  defendant,  and  the  evidence  tended  to 
show  that  said  deed  was  executed  by  the  defendant  without 
consideration  and  for  the  purpose  of  defrauding  the  grantor's 
creditors.  The  defendant  asked  the  court  to  charge  the  jury, 
among  other  things,  in  substance,  that  if  said  deed  was  exe- 
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cuted  by  him  to  defraud  his  creditors,  and  that  he  remained 
in  possession,  the  transaction  was  fraudulent,  and  the  defend- 
ant could  not  be  ousted  of  possession,  as  the  court  would  not 
aid  a  party  to  a  fraud  to  assert  rights  against  the  other  party, 
and  would  not  disturb  the  possession.  This  charge  the  court 
refused  to  give,  and  there  being  a  verdict  and  judgment  for 
the  plaintiff,  it  was  held,  on  appeal,  that  the  refusal  of  the  court 
to  charge  as  requested  was  error.  The  point  thus  raised  is 
discussed  in  its  opinion,  as  follows:  "On  looking  into  the  cases 
upon  this  subject,  we  are  satisfied  that  the  rule.  In  pari  delicto^ 
applies  to  the  condition  of  a  defendant  in  a  suit,  even  though 
he  sets  up  his  own  fraud.  He  is  in  possession,  and  the  courts 
will  not  aid  the  other  party  to  get  possession  under  a  fraudu- 
lent deed.  They  will  even  permit  the  defendant  to  say  the 
deed  under  which  the  plaintiff  claims  is  a  fraud,  —  the  result 
of  evil  practice  between  him  and  me;  and  if  this  be  made  out 
by  the  proof,  the  plaintiff  cannot  recover." 

It  follows  that  in  the  present  case  the  evidence  offered,  so 
far  as  it  tended  to  show  that  the  deed  under  which  the  plain- 
tiff claims  title  was  executed  in  fraud  of  the  defendant's 
creditors,  was  proper,  and  should  have  been  admitted,  and 
that  its  exclusion  was  error.  For  said  error,  the  judgment 
will  be  reversed,  and  the  cause  remanded. 


Ejectment  —  Equitable  Defenses.  —  An  equitable  title  cannot  be  set 
ap  as  a  defense  in  an  action  of  ejectment:  Shmo  v.  JJill,  83  Mich.  322;  21 
Am.  St.  Rep.  607,  and  note;  Oates  v.  Sutherland,  76  Mich.  231;  Johnson  v. 
Pontioiis,  118  Ind.  270;  Oeiges  v.  Oreiner,  68  Mich.  153;  Williams  v.  PeXera, 
72  Md.  584;  but  in  California,  Missouri,  and  Oregon,  by  statutory  provisions, 
the  rule  is  different:  Hyde  v.  Mangan,  88  Cal.  319;  St.  Louis  v.  Schidenburg 
■tic.  Co.,  98  Mo.  613;  Spaur  v.  McBee,  19  Or.  76.  In  McGinnis  v.  Fernandea, 
126  111.  228,  it  was  decided  that  a  defendant  in  ejectment,  seeking  to  show 
that  the  plaintiff's  deed  was  in  fact  only  a  mortgage,  must  proceed  in  equity 
to  enjoin  the  action  at  law,  and  show  the  true  character  of  the  deed.  Where 
defendant  sets  up  title  in  himself  under  a  resulting  trust,  against  the  legal 
title  of  plaintiff,  the  action  becomes  a  proceeding  in  equity:  Wylie  v.  ManS' 
ley,  132  Pa.  St.  65;  Martin  v.  Fix,  44  Kan.  540.  One  in  possession  under 
an  unperformed  contract  of  purchase  from  the  beneficiary  in  the  first  deed 
of  trust  may  defend  in  an  action  of  ejectment  by  the  beneficiary  in  the  second 
deed  of  trust:  Collins  v.  Stocking,  98  Mo.  290. 

EljEcn-MENT  —  Proof  of  Plaintiff's  Title. — Where  plaintiff's  petition 
does  not  set  up  any  particular  evidence  of  title  in  himself,  he  may  prove  hia 
title  by  any  method  he  chooses,  allowed  by  law:  Davidson  v.  Qifford,  100 
N.  C.  18. 

Ejectment — Parties  Plaintiff.  —  As  to  when  the  trustee  is  the  proper 
party  plaintiff  in  an  action  of  ejectment,  and  when  the  centui  que  trust  must 
•ue  as  plaintiff,  see  note  to  Doggett  v.  Hait,  58  Am.  Dec.  472-475. 
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Parties  in  Pari  Delicto  —  Remedy.  —  When  the  parties  are  in  pari 
delicto,  the  law  will  refuse  relief  to  either:  Hess  v.  Culver,  77  Mich.  598;  18 
Am.  St.  Rep.  421,  and  note;  Freeman  v.  Sedgwick,  6  Gill,  28;  46  Am.  Dec 
651,  and  note;  Smith  v.  Wimsait,  84  Va.  840;  ParroU  v.  Baker,  82  Ga.  365; 
ShaUuck  V.  Watson,  53  Ark.  147;  Shipley  v.  Beasoner,  80  Iowa,  648;  Duval  v. 
Wellman,  124  N.  Y.  156;   Waljley  v.  Shenandoah,  83  Va.  768. 


EOODHOUSB  V.  KOODHOUSB. 
[132  Illinois,  860.] 
Guardian  cannot  Act  for  his  Ward  in  Partition  when.  —  A  guar- 
dian whose  interest  is  hostile  to  that  of  his  ward  is  incompetent  to  act 
for  his  ward  in  respect  to  that  interest.  Where,  therefore,  a  guardian 
and  his  ward  are  tenants  in  common  of  land,  it  is  error  to  decree  a  par- 
tition between  them  in  a  suit  brought  in  the  names  of  the  guardian  and 
the  infant  by  such  guardian.  In  such  a  case,  the  minor  should  either  be 
made  defendant  and  have  a  guardian  ad  litem,  or  should  petition  by  his 
next  friend  or  guardian  ad  litem  and  be  represented  by  counsel  distinct 
from  those  representing  his  guardian.  A  statute  providing  that  an  in- 
tant  may,  by  his  guardian  or  next  friend,  petition  for  partition  of  lands 
means  when  such  guardian  or  next  friend  is  competent  to  act  in  the 
case. 

Writ  of  error.     The  opinion  states  the  case. 

James  R.  Ward  and  T.  S.  Chapman,  for  the  plaintiff  in 
error. 

MarTc  Meyerstem,  for  the  defendants  in  error. 

ScHOLFiELD,  J.  This  18  a  writ  of  error  to  bring  in  review  a 
decree  of  the  circuit  court  of  Greene  County,  assigning  dower 
in  and  making  partition  of  lands  whereof  Peter  Roodhouse 
died  seised.  The  bill  is  filed  by  Harry  W.  Roodhouse  and 
Benjamin  T.  Roodhouse,  a  minor,  by  Harry  W.  Roodhouse, 
his  guardian,  and  prays  the  assignment  of  dower  to  the  widow 
of  Peter  Roodhouse,  deceased,  and  that  the  lands  remaining 
be  partitioned  between  the  petitioners,  his  sole  heirs  at  law. 
Commissioners  were  appointed,  who  assigned  dower  and  made 
partition  as  prayed,  and  they  reported  their  action  to  the  court, 
and  it  was  confirmed. 

The  only  question  that  we  think  it  necessary  to  consider  is, 
whether  it  was  error  to  partition  the  lands  without  having  the 
minor  represented  by  a  guardian  ad  litem  or  a  next  friend.  It 
is  plain  that  the  interests  of  the  ward  and  the  guardian  were 
hostile,  since  what  was  given  to  the  one  was  taken  from  the 
other.     We  have  held  that  it  is  error  to  render  a  decree  for 
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partition  of  the  property  of  a  minor,  unless  he  is  actually  rep- 
resented in  court,  either  by  a  guardian,  a  guardian  ad  litem^ 
or  a  next  friend:  Cost  v.  Rose,  17  111.  276;  McDaniel  v.  Correll, 
19  111.  226;  68  Am.  Dec.  587;  Bhoads  v.  Rhoads,  43  111.  239; 
Hall  V.  Davis,  44  111.  494.  Our  statute,  it  is  true,  provides  that 
an  infant  may  petition,  by  guardian  or  next  friend,  for  partition 
of  lands:  Rev.  Stats.  1874,  c.  106,  sec.  3;  but,  upon  the  clear- 
est principle,  this  means  when  such  guardian  or  next  friend  is 
competent  to  act  in  the  case;  and  a  guardian  whose  interest 
is  hostile  to  that  of  his  ward  is  incompetent  to  act  for  his  ward 
in  respect  to  that  interest:  Simpson  v.  Alexander,  6  Cold.  619; 
Parker  v.  Lincoln,  12  Mass.  16;  Winston  v.  McLendon,  43  Miss. 
254;  Wells  v.  Smith,  44  Miss.  296.  The  minor  should  either 
have  been  made  defendant  and  had  a  guardian  ad  litem,  or 
have  petitioned  by  his  next  friend  or  guardian  ad  litem  and 
been  represented  by  counsel  distinct  from  those  representing 
his  guardian. 

For  the  error  indicated,  the  decree  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Guardian  and  Ward. — Where  the  private  interests  of  guardian  and 
ward  are  conflicting,  a  guardian  is  incapacitated  from  representing  his  ward 
in  that  business:  Paxlon  v.  Oamewell,  82  Va.  706;  Hogsfiead  v.  State,  120  lud. 
327;  nor  will  a  court  of  equity  aid  a  guardian  who  allows  his  claims  to  come 
into  conflict  with  those  of  his  ward:  Lee  v,  Stuart,  2  Leigh,  76;  21  Am.  Dec 
£99. 
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[132  Illinois,  380.] 

"Hawkers"  AND  "Peddlers"  Defined.  —  A  "hawker"  is  a  person  who 
carries  about  merchandise  from  place  to  place  for  sale,  as  opposed  to  one 
who  sells  at  an  established  shop.  A  "  peddler  "  ia  a  person  who  goes 
about  from  house  to  house  selling  commodities. 

BooK-CANVASSEB  IS  NOT  Hawker  OR  Peddler.  —  A  person  who  canvasses 
from  house  to  house,  taking  orders  for  the  future  delivery  of  books  and 
periodicals  or  other  publications,  is  neither  a  hawker  nor  a  peddler, 
within  the  meaning  of  the  Illinois  statute  authorizing  municipal  corpora- 
tions to  license,  regulate,  or  prohibit  hawkers  and  peddlers.  And 
therefore  a  city  council  has  no  power  to  pass  an  ordinance  prohibiting 
such  canvassing  within  the  city  without  drat  obtaining  a  license,  or  im- 
posing a  penalty  therefor. 

The  opinion  states  the  case. 

H.  W.  McMasters,  for  the  appellant. 

Qray  and  Wagjoner,  for  the  appellee. 
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Shope,  C.  J.  The  appellant,  a  resident  of  Logan  County, 
in  this  state,  was  engaged  in  the  city  of  Lewistown  in  can- 
vassing and  taking  orders  for  the  sale  of  religious  books  and 
Bibles  published  by  the  Historical  Publishing  Company  of 
St.  Louis,  Missouri,  —  the  books  so  ordered  to  be  paid  for  when 
delivered,  —  and  while  so  engaged  as  agent  of  such  company, 
appellant  was  arrested  and  brought  before  a  magistrate,  and 
tried  upon  the  charge  of  violating  ordinance  No.  45  of  said 
city.  That  ordinance  provides:  "Any  person  or  persons,  or 
corporation,  who  shall,  within  the  limits  of  said  city,  without 
first  procuring  a  license  therefor,  exercise  or  carry  on,  either 
directly  or  indirectly,  the  trade,  business,  occupation,  or  em- 
ployment of  auctioneers,  peddlers,  hawkers,  canvassers  of 
books,  maps,  or  other  publications,  canvassers,  vendors,  or 
solicitors  of  or  for  any  medicine,  invention,  or  other  articles 
of  merchandise  to  be  sold,  or  taking  orders  therefor,  on  the 
streets  or  from  house  to  house,  or  who  shall  set  up,  manage, 
give,  hold,  or  conduct  a  circus  exhibition,  menagerie,  eques- 
trian performance,  musical  or  minstrel  party,  or  concert, 
theatrical,  or  ballet  troupes  and  combinations,  exhibitions  of 
wire-dancing,  puppets,  wax  figures,  paintings,  statuary,  ma- 
chinery, tricks  of  legerdemain,  magic-lantern  exhibitions, 
skating-rink,  or  any  other  exhibition,  show,  or  amusement  for 
gain  or  profit,  or  where  pay  for  admittance  is  required,  shall, 
on  conviction  thereof,  forfeit  and  pay,  for  the  use  of  said  city, 
not  less  than  ten  dollars  nor  more  than  two  hundred  dollars 
for  each  offense;  provided,  the  fine  shall  not  in  any  case  be 
less  than  would  have  been  required  for  a  license;  and  pro- 
vided also,  that  no  license  shall  be  required  for  the  sale  of 
articles  that  are  exempt  from  license  by  the  statutes  of  the 
state  of  Illinois,  or  for  orders  and  sales  at  wholesale  by  drum- 
mers." 

It  was  admitted  on  the  trial  that  appellant,  at  the  time  of 
his  arrest,  was  soliciting  and  taking  orders  for  books  issued 
or  published  by  his  principal,  on  the  streets  and  from  house 
to  house,  within  the  limits  of  said  city,  and  without  having 
procured  a  license  therefor  from  the  city  authorities.  The 
trial  resulted  in  the  imposition  of  a  fine  and  costs.  On  appeal 
to  the  circuit  court  of  Fulton  County  the  cause  was  retried, 
resulting  in  a  judgment  against  appellant  for  ten  dollars  and 
costs.  From  this  judgment,  appellant  has  prosecuted  his  ap- 
peal to  this  court. 

It  is  here  insisted  that  as  the  defendant  below  was  the  agent 
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of  a  publishing  house  located  in  the  state  of  Missouri,  and,  in 
the  acts  complained  of  as  being  in  violation  of  said  ordinance, 
was  engaged  in  the  business  of  his  non-resident  principal,  the 
ordinance,  when  applied  to  him,  interfered  with  the  reserved 
powers  given  by  the  third  clause  of  the  eighth  section  of  the 
first  article  of  the  constitution  of  the  United  States  to  Con- 
gress to  regulate  commerce  *'  among  the  several  states."  Re- 
liance is  placed  upon  the  case  of  Robbins  v.  Shelby  Taxing 
District,  120  U.  S.  489,  as  sustaining  that  contention,  and  if  the 
ordinance  is  otherwise  valid,  it  must  be  conceded  that  that 
question  is  involved.  We  do  not  deem  it  necessary,  however, 
to  discuss  or  determine  this  question,  for  the  reason  that  the 
ordinance  must  be  held  invalid,  as  applied  to  the  class  of 
offenses  with  which  the  appellant  was  charged,  upon  other, 
and  to  us  more  satisfactory,  grounds. 

It  is  shown  that  appellant  was  canvassing  from  house  to 
house  within  the  city,  soliciting  subscriptions  to  certain  pub- 
lications, taking  orders  therefor,  to  be  paid  upon  the  subse- 
quent delivery  thereof.  It  is  not  shown  that  he  was  carrying 
such  publications,  and  proposing  to  sell  and  deliver  the  same, 
or  any  other  goods,  wares,  or  merchandise,  within  said  city. 
That  he  fell  within  the  prohibition  of  the  ordinance  is  not 
questioned.  The  city  of  Lewistown  is  incorporated  under  the 
city  and  village  act,  and  the  authority  to  pass  this  ordinance 
must  be  found,  if  at  all,  in  paragraph  41  of  section  36  of  chap- 
ter 24  of  the  Revised  Statutes,  which  gives  the  power  to  the 
city  council,  and  the  president  and  board  of  trustees  in  villages, 
"  to  license,  tax,  regulate,  suppress,  and  prohibit  hawkers,  ped- 
dlers, pawn-brokers,  keepers  of  ordinaries,  theatricals,  and  other 
exhibitions,  shows,  and  amusements,  and  to  revoke  such  license 
at  pleasure."  By  a  subsequent  paragraph  of  the  same  section 
the  city  council  is  given  power  to  pass  all  ordinances,  and  to 
make  all  such  rules  and  regulations  as  are  proper  and  neces- 
sary to  carry  into  eflfect  the  powers  granted,  and  to  impose 
penalties.  The  power  given  is  to  license,  tax,  regulate,  sup- 
press, and  prohibit  "  hawkers  "  and  "  peddlers,"  etc.,  and  if  it 
shall  be  found  that  "  canvassers  of  books  or  other  publications, 
....  on  the  streets  or  from  house  to  house,"  are  not  hawkers 
or  peddlers,  within  the  meaning  of  -these  words  as  used  in  the 
statute,  then  it  is  clear  that  the  city  council  was  without  au- 
thority to  pass  an  ordinance  prohibiting  such  canvassing  within 
the  city  without  first  obtaining  a  license,  or  imposing  a  penalty 
therefor. 
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It  is  to  be  observed  that  neither  the  ordinance  nor  the  stat- 
ute attempts  to  define  who  shall  be  deemed  "  hawkers  "  or 
"  peddlers,"  and  we  are  therefore  to  determine  from  authority 
whether  appellant  falls  within  these  designations. 

We  said  in  City  of  Chicago  v.  Bartee,  100  111.  61,  that  the 
term  "  peddler,"  as  used  in  this  statute,  was  to  be  taken  in  its 
general  and  unrestricted  sense,  and  embraced  all  persons  en- 
gaged in  going  through  the  city  from  house  to  house  and  sell- 
ing commodities,  —  in  that  case,  selling  milk.  Abbott's  Law 
Dictionary  defines  a  "  hawker  "  to  be:  "A  person  who  practices 
carrying  merchandise  about  from  place  to  place  for  sale,  as 
opposed  to  one  who  sells  at  an  established  shop.  It  is  equiva- 
lent to  peddler,  the  term  now  more  commonly  employed." 
The  same  author  quotes  from  the  case  of  Commonwealth  v. 
Ober,  12  Gush.  493,  as  follows:  "  It  is  not,  perhaps,  essential 
to  the  idea,  but  it  is  generally  understood  from  the  word,  that 
a  hawker  is  one  who  not  only  carries  goods  for  sale,  but  seeks 
for  purchasers,  either  by  outcry  (which  some  lexicographers 
concede  as  intimated  by  the  derivation  of  the  word)  or  by 
attracting  notice  and  attention  to  them  as  goods  for  sale  by 
an  actual  exhibition  or  exposure  of  them  by  placards  or 
labels,  or  by  a  conventional  signal,  like  the  sound  of  a  horn  in 
the  sale  of  fish."  Tomlin  says:  "Hawkers,  peddlers,  and 
petty  chapmen  "  are  "persons  traveling  from  town  to  town 
with  goods  and  merchandise."  Bouvier  defines  peddlers: 
"  Peddlers,  — persons  who  travel  about  the  country  with  mer- 
chandise for  the  purpose  of  selling."  Webster's  definition  is; 
"A  traveling  trader;  one  who  carries  small  commodities  about 
on  his  back,  or  in  a  cart  or  wagon,  and  sells  them." 

This  list  of  definitions  might  be  extended  almost  indefi- 
nitely, but  enough  has  been  given  to  show  both  the  legal  and 
popular  meaning  of  the  words  "  hawker"  and  "  peddler."  It 
has  never  been  understood,  either  by  the  profession  or  the 
people,  that  one  who  is  ordinarily  styled  a  "drummer"  —  that 
is,  one  who  sells  to  retail  dealers  or  others  by  sample  —  is 
either  a  hawker  or  a  peddler;  and  the  same  is  true  in  respect 
of  persons  who  canvass,  taking  orders  for  the  future  delivery 
of  books  and  periodicals  or  other  publications.  It  is  a  funda- 
mental canon  of  construction  that  the  legislature  must  be 
presumed  to  have  used  these  words  in  their  known  and  ac- 
cepted signification,  and  intended  thereby  to  confer  upon  city 
and  village  authorities  power  to  license,  regulate,  and  prohibit 
only  such  callings  and  vocations  as  might  fall  within  the 
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terms  employed  in  the  act  as  thus  known  and  understood.  To 
concede  that  the  power  of  the  city  to  license,  tax,  or  regulate 
the  canvassing  for  books  or  publications  within  the  city  is 
doubtful  is  to  deny  the  power.  "Any  fair,  reasonable  doubt 
concerning  the  existence  of  power  is  resolved  against  the  cor- 
poration, and  the  power  is  denied  ";  1  Dillon  on  Municipal 
Corporations,  55-251. 

While  it  must  be  conceded  that  the  evil  resulting  from  the 
method  of  canvassing  from  house  to  house  may  be  great,  — 
indeed,  as  great  as  that  resulting  from  the  vocations  author- 
ized by  the  statute  to  be  taxed  and  regulated,  and,  indeed, 
may  be  even  greater, — yet  if  the  legislature,  as  we  are 
constrained  to  hold,  has  not  conferred  upon  cities  and  villages 
the  power  to  tax  or  regulate  the  same,  if  relief  is  to  be  ob- 
tained, resort  must  be  had  to  the  legislative  department  of  the 
state. 

We  are  of  opinion  that  so  much  of  the  ordinance  as  pro- 
hibits canvassing  for  books  and  publications  in  said  city  with- 
out obtaining  a  license  therefor  is  void,  for  want  of  power  in 
the  city  authorities  to  ordain  the  same,  and  appellant,  not  fall- 
ing within  the  designation  of  a  "  hawker  "  or  "  peddler,"  was 
not  amenable  to  prosecution  under  the  valid  portions  of  said 
ordinance. 

The  judgment  of  the  circuit  court  is  therefore  reversed. 

ScHOLFiELD,  J.,  and  Bailey,  J.  We  concur  in  reversing 
the  judgment  below,  upon  the  ground  that  the  ordinance  is  in 
conflict  with  the  constitution  of  the  United  States,  as  held 
in  Rohhins  v.  Shelby  Taxing  District,  120  U.  S.  489. 

DEFiNmoNS —  "Peddler."  —  As  to  who  is  a  "peddler"  or  a  "hawker," 
see  Commonwealth  v.  Gardner,  133  Pa.  St.  284;  19  Am.  St.  Rep.  G45,  and 
note.  A  corporation  cannot  be  a  peddler,  though  one  who  is  an  itinerant, 
handling  and  vending  the  goods  of  a  corporation,  may  be:  Wrougid  Iron  Co. 
V.  Johnson,  84  Ga.  754.  In  Ballou  v.  State,  87  Ala.  144,  it  is  decided  that 
one  cannot  be  convicted  of  peddling  without  a  license  by  showing  that  he 
was  an  agent  of  a  foreign  corporation  who  manufactured  stoves,  that  he 
traveled  about  in  a  two-horse  wagon,  carrying  one  stove  with  him,  selling 
stoves  by  sample,  taking  the  notes  of  purchasers  as  payment,  payable  upon 
the  delivery  of  the  stoves,  and  that  he  afterwards  delivered  such  stoves,  and 
received  payment  therefor. 
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Brown  v.  Duncan. 

[132  Illinois,  418.] 

8>PAKATB  Executions  mttst  bk  Issued  when.  — Where  the  court  order* 
each  of  the  defendaats  ia  an  action  to  pay  a  certain  proportion  of  all  the 
costs,  execution  can  only  properly  issue  against  each  of  such  defendants 
separately  for  that  proportion,  when  assessed  by  the  clerk.  One  is  in  no 
way  liable  for  the  costs  adjudged  against  another,  nor  is  any  joint  liabil- 
ity created  by  such  order. 

Special  Executions  not  Authorized  when.  —  A  decree  ordering  each  of 
the  defendaats  in  an  action  to  pay  a  certain  proportion  of  all  the  costs 
does  not  authorize  the  issuance  of  special  executions.  Except  in  cases 
provided  for  by  the  statute,  executions,  in  Illinois,  are  general,  and  the 
right  of  the  party  in  whose  favor  the  writ  is  issued  to  elect  on  what  prop- 
erty not  exempt  from  execution  he  will  have  the  same  levied  does  not 
give  him  a  right  to  a  special  execution. 

Execution  must  Describe  Judgment.  —  An  execution  must  show  upon 
what  judgment  or  decree  it  is  based,  for  and  against  whom  it  issues, 
the  amount  or  amounts  to  be  taken  from  the  latter  for  the  benefit  of  the 
former,  and  should  also  show  the  date  at  which,  and  the  court  where, 
the  judgment  was  rendered.  An  execution  which  fails  to  show  the 
judgment  or  decree  upon  which  it  issues  is  not,  in  leged  contemplation, 
an  execution  at  all,  and  confers  no  authority  whatever  upon  the  sher.£f 
to  whom  it  is  directed. 

Sale  bn  Masse  not  Authorized  by  Execution  when.  —  Where  a  decree 
orders  each  of  the  defendants  in  a  suit  to  pay  his  proportionate  share 
of  the  costs  and  of  a  solicitor's  fee,  and  awards  execution  to  enforce 
payment,  this  does  not  authorize  the  sale  of  the  property  of  the  several 
defendants  en  masse.  The  amount  awarded  against  each  must  be  made 
out  of  his  property,  so  that  he  may  be  able  to  redeem  without  paying. 
the  entire  debt. 

Ejectment.    The  opinion  states  the  case. 
Orendorff  and  Patton,  for  the  appellant. 
Gross  and  Broadwell,  for  the  appellee. 

Wilkin,  J.  This  was  an  action  of  ejectment  by  appellant 
against  appellee  to  recover  possession  of  certain  lands  in  San- 
gamon County.  The  judgment  below  was  for  the  defendant, 
and  plaintiff  appealed. 

The  bill  of  exceptions  fails  to  show  any  exception  to  the 
judgment,  and  appellee  insists  that  for  that  reason  it  must  be 
afl&rmed  without  reference  to  the  merits  of  the  case.  Since 
the  case  was  taken,  appellant  presented  an  amended  record 
containing  an  amended  bill  of  exceptions,  which  shows  proper 
exceptions  to  the  decision  of  the  circuit  court  in  overruling 
defendant's  motion  for  a  new  trial,  and  entering  judgment 
against  him  for  costs.  While  this  motion  should  have  been 
made  before  the  case  was  taken,  we  have  treated  the  amended 
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record  as  properly  before  us,  and  examined  the  case  upon  the 
errors  assigned. 

Appellant's  title  to  the  lands  in  suit,  if  he  has  any,  is  de- 
rived through  a  slierifF's  deed  and  an  execution  sale.  At  the 
February  term  of  the  Sangamon  circuit  court,  1885,  in  a  par- 
tition proceeding  in  which  Pamelia  Melton  and  others  were 
complainants  and  Lavina  Brown  and  others  were  defendants, 
the  final  order  contained  the  following:  "  It  is  further  ordered 
that  the  costs  and  expenses  of  this  proceeding,  including  a 
solicitor's  fee  of  $125,  which  the  court  finds  to  be  a  reasonable 
fee,  and  usual  and  customary,  and  allows,  be  paid  within 
twenty  days  from  this  date  by  said  parties,  in  the  following 
proportions,  viz.:  Isaac  M.  Brown,  five  ninths  thereof;  Lavina 
Brown,  Albert  Melton,  Florence  Melton,  and  James  Melton, 
each  one  ninth  thereof;  and  that  in  default  thereof,  execution 
issue  therefor." 

On  the  8th  of  the  following  September  a  writ  of  execution 
was  issued  on  said  order,  as  is  claimed,  which  is  as  follows:  — 
*'  The  People  of  the  State  of  Illinois,  to  the  Sheriflf  of  Sangamon 

County,  greeting. 

'*  We  command  you  that  of  the  following  described  real  estate 
in  your  county,  the  property  of  James  Melton,  to  wit  [then 
follows  a  description  of  land],  you  cause  to  be  made  the  sum 
of  $20.36,  —  his  proportion  of  the  foregoing  bill, — together  with 
costs;  and  the  following  described  real  estate  in  your  county, 
the  property  of  Lavina  Brown,  to  wit  [description],  you  cause 
to  be  made  the  sum  of  $20.36,  —  her  proportion  of  the  fore- 
going bill,  —  together  with  costs;  and  that  of  the  following 
described  real  estate  in  your  county,  the  property  of  Isaac 
Brown,  to  wit  [description],  you  cause  to  be  made  the  sum  of 
$101.80,  —  his  proportion  of  the  foregoing  bill,  —  together  with 
costs;  and  that  of  the  following  described  re  1  estate  in  your 
county,  the  property  of  Florence  Melton,  to  wit  [description], 
you  cause  to  be  made  the  sum  of  $20.36,  —  her  proportion  of 
the  foregoing  bill,  —  together  with  costs;  and  of  the  following 
described  real  estate  in  your  county,  the  property  of  Albert 
Melton,  to  wit  [description],  you  cause  to  be  made  the  sum  of 
$20.36,  —  his  proportion  of  the  foregoing  bill,  —  together  with 
costs;  and  that  you  make  return,  etc. 

"  In  witness  whereof,  etc.,  this  eighth  day  of  September, 
A.  D.  1885,  E.  R.  Roberts,  Clerk." 

The  sheriflf's  return  shows  that  after  offering  the  several 
tracts  described  in  the  execution  as  belonging  to  the  respective 
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parties  named  therein,  separately,  and  receiving  nohids  there- 
for, he  offered  all  the  tracts  as  a  whole,  and  John  E,  Everhart 
bid  $53.24  therefor,  and  became  the  purchaser,  receiving  a 
certificate  of  purchase  and  afterwards  a  sherifif's  deed  there- 
for.    Everhart  subsequently  conveyed  to  appellant. 

Conceding  that  the  above-mentioned  order  in  the  partition 
proceeding  was  sufficient  to  authorize  the  issuing  of  executions 
against  the  respective  parties  therein  named,  this  writ  and  the 
subsequent  proceedings  thereunder,  relied  upon  by  appellant 
as  vesting  title  in  his  grantor,  cannot  be  sustained.  The  most 
that  could  be  claimed  for  them  would  be,  that  though  irregu- 
lar and  voidable,  they  are  not  absolutely  void.  In  the  first 
place,  the  order  does  not  authorize  the  issuing  of  a  single 
writ  against  all  of  the  parties.  Each  was  ordered  to  pay  a  cer- 
tain proportion  of  all  the  costs,  and  execution  could  only  prop- 
erly issue  against  each  party  separately  for  that  proportion, 
when  assessed  .by  the  clerk.  One  was  in  no  way  liable  for  the 
costs  adjudged  against  another,  nor  was  there,  in  any  sense,  a 
joint  liability  created  by  the  decree;  neither  did  the  decree 
authorize  the  issuing  of  special  executions.  Except  in  cases 
provided  for  by  statute,  executions,  in  this  state,  are  general: 
Rev.  Stats.,  c.  77,  sec.  4.  The  right  of  the  party  in  whose  favor 
the  writ  is  issued  to  elect  on  what  property  not  exempt  from 
execution  he  will  have  the  same  levied  does  not,  as  is  con- 
tended, give  him  a  right  to  a  special  execution. 

The  fatal  objection,  however,  to  this  writ  appears  on  its 
face.  It  does  not  show  for  whose  benefit  it  issued.  It  does 
not  show  upon  what  judgment  or  decree  it  is  based,  nor  out  of 
what  court  it  issued.  An  execution  must  show  for  and  against 
whom  it  issues,  the  amount  or  amounts  to  be  taken  from  the 
latter  for  the  benefit  of  the  former,  and  should  also  show  the 
date  at  which,  and  the  court  where,  the  judgment  was  rendered: 
Freeman  on  Executions,  sec.  42;  Herman  on  Executions,  sees. 
65,  56.  It  is  true  that  a  mere  variance  between  the  judgment 
upon  which  an  execution  issues,  and  the  description  of  it  in  the 
writ,  does  not  render  it,  or  a  sale  and  deed  made  in  pursuance 
of  it,  void;  but  it  is  necessary  that  every  execution  should 
have  a  judgment  to  support  it,  and  that  it  should  appear 
from  the  execution  what  judgment  is  intended  to  be  enforced. 

The  reason  why  the  description  of  the  judgment  is  in- 
serted in  the  writ  is,  that  the  officer  may  know  what  he 
is  to  enforce,  and  that  the  writ  may,  by  inspection,  be  con- 
nected  with   the  authority   for  its   issuance:    Freeman    on 
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Executions,  sec.  43.  How  can  it  be  determined  whether 
an  execution  issued  on  a  particular  judgment,  or  whether 
there  is  a  fatal  variance  between  it  and  the  writ,  when  none 
is  set  out  or  even  mentioned  in  the  writ?  In  a  note  to 
Graham  v.  Price,  13  Am.  Dec.  199,  in  which  the  authorities, 
on  the  eflfect  of  a  variance  between  an  execution  and  the 
judgment  on  which  it  is  based,  are  collated  and  commented 
upon  by  Mr.  Freeman,  he  concludes:  "  The  principle  run- 
ning through  the  cases  is,  that  if  the  execution  identify 
the  judgment,  it  is  sufficient;  otherwise  not."  The  judg- 
ment is  the  foundation  of  the  execution.  The  vitality  of 
the  writ  is  drawn  from  the  judgment.  Failing  to  show  the 
judgment  or  decree  upon  which  it  issued,  this  writ  is  not,  in 
legal  contemplation,  an  execution  at  all,  and  conferred  no  au- 
thority whatever  upon  the  sheriflf  to  whom  it  was  directed. 

Equally  fatal  to  appellant's  title  is  the  objection  that  the 
writ,  if  it  had  been  valid,  did  not  authorize  a  sale  of  the  various 
lots  therein  described  en  masse.  Such  was  not  the  command 
of  the  writ.  According  to  its  express  terms,  Isaac  M.  Brown 
was  liable  for  $101.80.  That  amount  was  to  be  made  out  of 
his  property,  and  not  out  of  that  belonging  to  the  other  parties 
named  in  the  writ,  who  were  only  liable  for  $20.36  each.  It 
would  scarcely  be  contended  that  the  sheriff  could,  under  this 
writ,  have  legally  sold  the  property  of  James  Melton  for  the 
aggregate  amount  due  from  all  the  parties,  thus  making  him 
pay  $183.20,  when  he  was  only  liable  for  $20.36.  It  is  equally 
clear  that  he  could  not  sell  it,  with  the  lands  of  all  the  others, 
en  masse,  thereby  compelling  him,  if  he  redeemed  his  lot,  to 
pay  the  entire  debt. 

The  judgment  of  the  circuit  court  is  clearly  right,  and  will 
be  affirmed. 

ExxccnoNS — Special. — The  isouing  of  a  special  execution  apon  a  gen- 
eral judgment  is  an  irregularity,  and  must  be  taken  advantage  of  in  a  direct 
proceeding:  Swiggart  v.  Harber,  4  Scam.  364;  39  Am.  Dec.  418,  and  note. 

ExECOTiOMs  —  Must  Dbscribb  and  Conform  to  Judgment  upon  Which 
Issued.  —  An  execution  must  conform,  substantially,  to  the  judgment:  Ora- 
ham  V.  Price,  3  A.  K.  Marsh.  522;  13  Am.  Dec.  199,  and  extended  note.  An 
execution  must  describe  the  judgment  upon  which  it  is  founded;  if  it  does,  a 
clerical  error  will  not  vitiate  it:  Avery  v.  Bowman,  40  N.  H.  453;  77  Am. 
Dec.  728.  When  a  purchaser  claims  title  under  an  execution  sale,  he  must 
prove  the  judgment  upon  the  execution  issued:  FauU  v.  Cooke,  19  Or.  455. 
Where  a  plaintiff  seeks  to  amerce  a  sheriff  for  a  failure  to  return  an  execu- 
tion, the  execution  to  sustain  such  a  proceeding  must  conform  strictly  to  the 
judgment:  FuUer  v.  WelU,  Fargo,  de  Co.,  ^  Kan.  651. 
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Executions  —  Sale  en  Masse.  —  Chattels  sold  on  execution  cannot  be 
■old  en  masse,  except  under  special  circumstances:  McLeod  v.  Pearce,  2 
Hawks,  110;  11  Am.  Dec.  741,  and  note;  Klopp  v.  WUmoyert  43  Pa.  St  219; 
82  Am.  Dec.  561,  and  note. 
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Court  of  Equity  has  Jueisdiction  to  Impeach  Decree  fob  Fraud  and 
Collusion.  —  A  court  of  equity  has  jurisdiction  of  a  bill  filed  by  an  in- 
fant to  impeach  a  decree  of  the  county  court  directing  the  tale  of  land 
to  pay  debts,  when  auch  infant's  interest  in  the  land  is  affected  thereby, 
and  there  was  fraud  and  collusion  between  the  administrator  and  the 
guardian  ad  litem  in  concealing  from  the  court  the  infant's  interest  in  the 
land. 

Party  cannot  Complain  of  Decree  in  his  Favor.  —  A  party  cannot  com- 
plain of  a  portion  of  a  decree  which  is  solely  for  bis  benefit,  and  takes 
from  him  no  right. 

Deed  Construed  to  Convey  Estate  for  Life  with  Remainder  in  Fee. 
—  A  father  executed  a  deed  of  conveyance  of  land  to  his  four  children, 
"and  the  heirs  of  their  bodies,  party  of  the  second  part."  In  the  grant- 
ing clause  and  the  habendum,  the  words  "heirs  and  assigns"  were  used 
without  the  words  "of  their  bodies."  Immediately  preceding  the  ha- 
bendum was  inserted  the  clause:  "Meaning  and  intending  by  this  con- 
veyance to  convey  to  my  said  children  the  use  and  control  of  said  real 
estate  during  their  natural  lives,  and  at  their  death  to  go  to  their  chil- 
dren; should  they  die  without  issue,  to  their  legal  representatives."  It 
was  held  to  clearly  appear  from  this  clause  that  the  grantor,  by  the  use 
of  the  word  "heirs,"  in  other  parts  of  the  deed,  meant  "children,"  and 
the  deed  was  construed  to  convey  to  the  grantor's  children  a  life  estate 
only,  with  remainder  in  fee  to  their  children. 

Word  "Heirs"  may  be  Construed  to  Mean  " Children "  when. — The 
word  "heirs,"  in  a  deed,  may  be  construed  to  mean  "children,"  when 
it  clearly  appears  from  other  parts  of  the  deed  that  it  is  not  used  by  the 
grantor  in  its  legal,  technical  meaning. 

Bill  in  equity.     The  opinion  states  the  case. 
Palmer  and  Shutt,  for  the  appellant, 
James  M.  Riggs,  for  the  appellees. 

Wilkin,  J.  On  the  sixteenth  day  of  September,  1867,  Wil- 
liam Hicks  was  the  owner  of  four  certain  forty-acre  tracts  of 
land,  and  on  that  day  conveyed  the  same  to  four  of  his  chil- 
dren, by  the  following  deed:  — 

"This  indenture,  made  the  sixteenth  day  of  September, 
in  the  year  of  our  Lord  1867,  between  William  Hicks,  of  the 
county  of  Greene  and  state  of  Illinois,  party  of  the  first  part, 
and  Isham  V.  Hicks,  William  H.  V.  D.  Hicks,  Luther  M. 


960  Gbiswold  v.  Hicks.  [lUmois, 

Hicks,  and  Laura  A.  Hicks,  and  the  heirs  of  their  bodies,  all 
of  the  same  county  and  state,  party  of  the  second  part, — 

"  Witnesseth,  that  the  said  party  of  the  first  part,  for  and 
in  consideration  of  the  sum  of  forty  dollars  (being  from  each 
child  ten  dollars)  in  hand  paid  by  the  said  party  of  the  sec- 
ond part,  the  receipt  whereof  is  hereby  acknowledged,  and  the 
said  party  of  the  second  part  forever  released  and  discharged 
therefrom,  has  remised,  released,  sold,  conveyed,  and  quit- 
claimed, and  by  these  presents  does  remise,  release,  sell,  con- 
vey, and  quitclaim  unto  the  said  party  of  the  second  part, 
their  heirs  and  assigns,  as  aforesaid,  forever,  all  the  right, 
title,  interest,  claim,  and  demand  which  the  said  party  of  the 
first  part  has  in  and  to  the  following  described  lots,  pieces,  or 
parcels  of  land,  to  wit:  To  Isham  V.  Hicks,  the  northwest 
quarter  of  the  northwest  quarter  of  section  twenty-eight  (28); 
to  William  H.  V.  D.  Hicks,  the  southwest  quarter  of  the 
southwest  quarter  of  section  No.  twenty-eight  (28);  to  Luther 
M.  Hicks,  the  east  half  of  the  east  half  of  the  southeast  quar- 
ter of  section  No.  twenty-nine  (29);  and  to  Laura  A.  Hicks, 
the  west  half  of  the  east  half  of  the  southeast  quarter  of  sec- 
tion twenty-nine,  —  all  in  township  No.  twelve  (12)  north,  of 
range  No.  twelve  (12)  west,  of  the  third  principal  meridian, 
containing  in  all  160  acres  of  land;  and  to  each  child  forty 
acres,  all  lying  and  being  in  Greene  County,  Illinois, — mean- 
ing and  intending  by  this  conveyance  to  convey  to  my  said 
children  the  use  and  control  of  said  real  estate  during  their 
natural  lives,  and  at  their  death  to  go  to  their  children;  should 
they  die  without  issue,  to  their  legal  representatives,  —  to  have 
and  to  hold  the  same,  together  with  all  and  singular  the  ap- 
purtenances and  privileges  thereunto  belonging  or  in  any  wise 
thereunto  appertaining,  and  all  the  estate,  right,  title,  interest, 
and  claim  whatsoever  of  the  said  party  of  the  first  part,  either 
in  law  or  equity,  to  the  only  proper  use,  benefit,  and  behoof  of 
the  said  party  of  the  second  part,  their  heirs  and  assigns,  for- 
ever; and  the  said  William  Hicks,  party  of  the  first  part, 
hereby  expressly  waives,  releases,  and  relinquishes  unto  the 
said  party  of  the  second  part,  their  executors,  administrators, 
and  assigns,  all  right,  title,  claim,  interest,  and  benefit  what- 
ever in  and  to  the  above-described  premises,  and  each  and 
every  part  thereof,  which  is  given  by  or  results  from  all  laws 
of  this  state  pertaining  to  the  exemption  of  homesteads;  and 
the  said  party  of  the  first  part,  for  himself  and  his  heirs,  ex- 
ecutors, and  administrators,  doth  covenant,  promise,  and  agree. 
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to  and  with  the  said  party  of  the  second  part,  their  heirs,  ex- 
ecutors, administrators,  and  assigns,  that  he  hath  not  made, 
done,  committed,  executed,  or  suffered  any  act  or  acts,  thing 
or  things,  whatsoever,  whereby  or  by  means  whereof  the 
above  mentioned  and  described  premises,  or  any  part  or  par- 
cel thereof,  now  are,  or  at  any  time  hereafter  shall  or  may  be, 
impeached,  charged,  or  encumbered  in  any  way  or  manner 
whatsoever. 

"  In  witness  whereof,  the  said  party  of  the  first  part  here- 
unto sets  his  hand  and  seal  the  day  and  year  above  written. 

[Seal.]  "William    x    Hicks." 

mark. 

After  the  execution  and  delivery  of  this  deed,  the  said  Laura 
A.  Hicks,  one  of  the  grantees,  having  intermarried  with  one 
Charles  Hogg,  conveyed  the  said  west  half  of  the  east  half  of 
the  southeast  quarter  to  the  said  Luther  M.  Hicks,  and  the 
latter  thereupon  took  possession  thereof,  together  with  said 
east  half  of  the  east  half  of  the  southeast  quarter  conveyed  to 
him  by  his  father,  and  continued  in  such  possession  until 
September  20,  1888,  when  he  died,  leaving  Lucy  J.  Hicks,  his 
widow,  and  appellees,  his  only  children.  On  the  twenty- 
eighth  day  of  September,  1886,  the  said  Luther  M.  Hicks 
and  his  wife,  Lucy  J.,  conveyed,  by  mortgage  deed  of  that 
date,  both  of  said  forty-acre  tracts  to  appellant,  to  secure  the 
payment  of  two  thousand  four  hundred  dollars.  On  the  first 
day  of  October,  1888,  Isham  Roberts  was  duly  appointed  ad- 
ministrator of  the  estate  of  Luther  M.,  and  afterwards,  on  his 
petition,  —  to  which  said  widow  and  this  appellant  and  these 
appellees  were  made  parties,  —  the  county  court  of  said  Greene 
County  ordered  him  to  sell  all  of  said  land,  to  pay  debts  there- 
tofore allowed  against  said  estate.  The  said  widow  claimed 
homestead  and  dower  in  said  land,  but  consented,  in  writing, 
that  it  might  be  sold,  she  to  take  out  of  the  proceeds.  Appel- 
lant also  consented  to  such  sale,  his  mortgage  to  be  first  sat- 
isfied out  of  the  fund  arising  therefrom.  This  is  a  bill  in 
chancery,  by  appellees,  infants,  by  next  friend,  against  appel- 
lant, the  said  widow  and  administrator,  to  remove  said  order 
©f  said  county  court  as  a  cloud  on  their  title  to  the  east  half 
of  the  east  half  of  the  southwest  quarter,  described  in  said 
deed. 

In  addition  to  the  foregoing  facts,  the  bill  charges  that  while 
complainants  were  made  parties  to  the  petition  of  said  admin- 
istrator in  said  county  court,  being  infants,  they  were  repre- 
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sented  therein  only  by  a  guardian  ad  litems  who,  by  agreement 
and  collusion  with  appellant  and  said  administrator,  did  not 
fairly  represent  their  interests,  and  that  their  ownership  in 
said  lands  was  concealed  from  said  court.  The  bill  also  al- 
leges that  the  said  Laura  A.  Hogg  is  still  living,  but  has  no 
heirs  of  her  body. 

To  the  bill  the  appellant  filed  a  general  demurrer,  which  was 
overruled,  and  the  defendant  elected  to  abide  by  the  same. 
Thereupon  a  decree  was  rendered  in  favor  of  appellees,  which 
found  and  adjudged  that  said  Luther  M.  Hicks  took  only  a  life 
estate  in  the  forty  acres  conveyed  to  him  by  William  Hicks, 
and  that  appellees  took  the  remainder  in  fee-simple;  and  as  to 
this  forty  acres,  appellant's  mortgage  and  the  said  county  court 
proceedings  were  held  to  be  a  cloud  upon  appellees'  title,  and 
were  decreed  to  be  null  and  void.  As  to  the  forty  acres  con- 
veyed to  said  Luther  M.  by  Laura  A.  Hogg,  the  decree  com- 
plained of  found  that  at  the  time  of  said  Luther  M.'s  death  he 
owned  an  estate  therein,  which  is  liable  to  be  sold  to  pay  his 
debts,  subject  to  the  appellant's  rights  under  his  mortgage,  and 
subject  to  the  rights  of  said  widow;  and  it  is  decreed  that  said 
administrator  sell  the  same  under  his  said  county  court  decree, 
and  dispose  of  the  proceeds  in  due  course  of  administration. 
The  decree  also  found  that  there  was  collusion  in  the  procure- 
ment of  the  said  decree  in  the  county  court.  The  defendant 
Griswold  alone  appeals. 

The  theory  of  the  bill  is,  that  the  deed  from  William  Hicks 
to  the  father  of  the  complainant  vested  only  a  life  estate  in 
him  to  the  land  conveyed,  with  remainder  in  fee  to  his  chil- 
dren. This  theory,  of  course,  concedes  that  the  estate  of 
Luther  M.  Hicks  has  no  interest  or  title  in  the  other  forty- 
acre  tract  beyond  the  life  of  Laura  A.  Hogg. 

It  is  first  insisted  that  whatever  rights  appellees  have,  as 
disclosed  by  their  bill,  are  enforceable  in  the  county  court,  and 
therefore  they  have  no  right  to  come  into  a  court  of  chancery 
for  relief.  We  do  not  deem  it  important  on  this  point  to  de- 
termine whether  the  status  of  the  proceeding  by  the  adminis- 
trator in  the  county  court  is  such  as  that  appellees  could  attack 
the  decree  in  question  in  that  court.  Under  the  facts  well 
pleaded  in  this  bill,  and  which  are,  of  course,  admitted  by  the 
demurrer,  —  the  complainants  below  being  infants,  —  the  juris- 
diction of  a  court  of  equity  may  unquestionably  be  invoked, 
and  the  decree  of  the  county  court  impeached  for  fraud  and 
collusion:  Loyd  v.  Malone,  23  111.  44;  74  Am.  Dec.  179;  Kuch- 
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enheiser  v.  Beckert,  41  111.  172;  Lloyd  v.  Kirkwood,  112  111. 
329. 

It  is  next  contended  that  the  decree,  in  so  far  as  it  deals 
with  the  tract  conveyed  by  Laura  A.  Hogg  to  the  father  of 
appellees,  is  erroneous.  That  part  of  the  decree  is  solely  for 
the  benefit  of  appellant.  It  gives  appellees  no  right  in  that 
tract.  It  takes  from  appellant  no  right  which  he  had  therein 
under  his  mortgage  or  the  decree  of  the  county  court.  There 
is  therefore  certainly  no  error  in  it  of  which  he  can  complain. 

The  principal  question  in  the  case  is,  Are  appellees  the 
owners  in  fee  of  the  east  half  of  the  east  half  of  the  southeast 
quarter  described  in  the  bill?  —  the  decision  of  which  depends 
solely  upon  the  construction  to  be  placed  on  the  deed  from 
William  Hicks  to  their  father.  But  for  the  rule  in  Shelley's 
case,  there  would  be  no  ground  for  controversy  on  this  ques- 
tion. The  deed  clearly  shows  upon  its  face  an  intention  on 
the  part  of  the  grantor  to  vest  a  life  estate  in  the  father  of  ap- 
pellees, and  the  remainder  in  fee  in  his  children.  If,  how- 
ever, the  language  of  the  deed  brings  it  within  that  rule, 
then  intention  goes  for  naught,  and  its  legal  effect  must  con- 
trol. 

The  deed,  it  will  be  seen,  is  not  skillfully  drawn,  resulting, 
no  doubt,  in  part,  from  the  use  of  a  blank  form.  If  the  word 
"heirs,"  when  used  the  second  time  in  the  deed  in  the  grant- 
ing clause,  can  with  certainty  be  said  to  mean  *'  heirs  of  their 
bodies,"  as  expressly  stated  immediately  following  the  names 
of  the  grantees,  then  the  rule  in  Shelley's  case,  as  at  common 
law,  would  have  no  application,  our  statute  expressly  provid- 
ing in  such  case  that  he  who  would  by  the  common  law  have 
taken  a  fee-tail  shall  become  seised  for  his  natural  life  only, 
and  the  heirs  of  his  body,  tenants  in  tail  according  to  the 
common  law,  take  the  fee:  Rev.  Stats.,  c.  30,  sec.  6,  tit.  Convey- 
ances; Butler  V.  Huestia,  68  111.  594;  18  Am.  Rep.  589.  We 
are  inclined  to  think  that  such  is  the  proper  construction  of 
the  language  used.  The  usual  language  in  the  form  of  deeds 
here  used,  in  that  part  of  it  where  the  word  "  heir  "  is  used  the 
second  time,  is,  "sell,  convey,  etc.,  unto  the  said  party  of  the 
second  part,  their  heirs  and  assigns  forever."  H'jre,  it  will  be 
observed,  after  the  words  *'  heirs  and  assigns  "  are  used  the 
unusual  words  "as  aforesaid,"  which  would  seem  naturally 
to  relate  back  to  the  former  use  and  qualification  of  the  word 
"  heirs." 

However,  we  do  not  regard  it  important,  in  the  decision  of 
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the  point  under  consideration,  to  maintain  this  construction, 
for  while,  if  the  requisite  limitations  to  the  ancestor  and  his 
heirs  is  found  in  the  instrument,  the  rule  must  apply,  whether 
the  grantor  so  intended  or  not;  in  other  words,  while  the 
question  as  to  whether  the  grantor  intended  the  rule  to  apply 
cannot  arise,  nevertheless  it  may  he  shown  by  other  parts  of 
the  deed  that  the  word  '*  heirs  "  was  not  used  by  him  in  its 
legal,  technical  meaning:  Carpenter  v.  Van  Olinderj  127  111. 
42;  11  Am.  St.  Rep.  92;  Allen  v.  Croft,  109  Ind.  476;  58  Am. 
Rep.  425.  See  also  Shimer  v.  Mann,  99  Ind.  190;  50  Am.  Rep. 
82.  In  this  last  case,  Elliott  J.,  says:  "  We  have  no  doubt  that 
the  word  *  heirs '  may  be  construed  to  mean  children,  where  it 
is  plain  that  the  testator  employed  it  in  that  sense  ";  citing 
numerous  cases.  It  is  true  that  it  must  clearly  appear  that 
the  word  was  used  in  a  different  sense  from  that  which  the 
law  attaches  to  it.  In  the  case  just  cited,  Judge  Elliott 
quotes  from  Lord  Redesdale  in  Jesson  v.  Wright,  2  Bligh, 
56,  the  following  language:  "  The  rule  is,  that  the  technical 
words  shall  have  their  legal  effect,  unless  from  subsequent  in- 
consistent words  it  is  very  clear  that  the  testator  meant  other- 
wise." Also,  from  Lord  Denman  in  Doe  v.  Gallinij  5  Barn.  & 
Adol.  G21:  "Technical  words,  or  words  of  known  legal  import, 
muit  have  their  legal  effect,  even  though  the  testator  uses 
inconsistent  words,  unless  these  inconsistent  words  are  of  such 
a  nature  as  to  make  it  perfectly  clear  that  the  testator  did 
not  mean  to  use  the  technical  words  in  their  proper  sense." 

In  Urich's  Appeal,  86  Pa.  St.  386, 27  Am.  Rep.  707,  the  case 
is  stated  in  the  syllabus,  as  follows:  "A  testator  devised  lands 
to  his  children  and  their  'heirs  '  by  a  separate  clause.  By  a 
subsequent  clause  he  declared  that  none  of  the  children  should 
have  a  right  to  sell  or  encumber  the  lands,  but  '  the  land  shall 
remain  free  for  their  children  or  heirs,  and  they  (my  said 
children)  shall  have  the  use,  income,  and  profit  of  said  lands 
and  farms  during  their  lifetime.'  By  a  still  later  clause  he 
gave  them  the  power  to  dispose  of  their  interest  by  will,  as 
aforesaid."  Held,  that  the  testator's  children  took  but  life 
estates.  In  the  opinion,  Agnew,  C.  J.,  says:  "  We  agree  with 
all  said  upon  the  first  expression  of  this  devise,  if  the  tes- 
tator intended  to  give  him  a  fee,  and  used  the  word  'heirs'  in 
its  legal  acceptation.  But  that  intention  is  the  pivot  of  the 
question,  and  must  be  carefully  gathered  from  all  parts  of  the 
will." 

The  clause,  in  this  deed,  "  meaning  and  intending  by  this 
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conveyance  to  my  said  children  the  use  and  control  of  said 
real  estate  during  their  natural  lives,  and  at  their  death  to 
go  to  their  children;  should  they  die  without  issue,  to  their 
legal  representatives,"  shows,  beyond  question,  that  William 
Hicks  used  the  word  "heirs"  in  this  deed,  not  in  its  legal 
sense,  but  as  meaning  children.  Counsel  for  appellant  call 
this  clause  a  memorandum,  and  say:  "If  it  can  be  regarded 
as  a  part  of  the  deed,  it  can  have  no  greater  effect  than  is 
given  to  the  habendum  clause  of  which  it  is  a  part."  Why 
should  it  not  be  considered  a  part  of  the  deed?  And  why 
say  it  is  a  part  of  the  habendum  clause?  It  does  appear  to 
be  a  part  of  the  deed.  It  is  in  no  way  connected  with  the 
habenduniy  except  that  it  immediately  precedes  it.  It  is  a 
separate,  independent  statement  of  the  grantor,  from  which 
it  clearly  appears  that  by  the  use  of  the  word  "  heirs "  he 
meant  children,  and  serves  no  other  purpose. 

We  think  the  decree  of  the  circuit  court  was  right,  and  it 
will  be  affirmed,  ____^ 

Equity  —  Judgment  Procured  bt  Fraud.  —  As  to  when  a  court  of 
equity  has  jurisdictiou  to  relieve  against  a  judgment  procured  through  fraud, 
see  OreenwaklC  v.  May,  127  Ind.  511;  post,  p.  660,  and  note;  also  note  to 
Oliver  V.  Pray,  19  Am.  Dec.  603-612. 

A  Party  cannot  Complain  of  a  Dbcrke  in  his  Favor,  or  One  Which 
Deprives  Him  of  No  Right.  —  A  defendant  cannot  appeal  from  a  judg- 
ment in  his  favor,  as  he  was  not  aggrieved  by  the  result  of  the  trial  below: 
Ringgold  v.  Barley,  5  Md.  186;  59  Am.  Dec.  107.  Irregularity  in  the  form 
of  the  judgment  not  prejudicial  to  appellant  cannot  be  complained  of:  Chever 
V.  Horner,  11  Col.  68;  7  Am.  St.  Rep.  217. 

CoNSTRUcrrioN  of  Words  "Heirs"  and  "Children,"  as  Used  in 
Conveyances  or  Wills:  Estate  of  Hunt,  133  Pa.  St.  260;  19  Am.  St.  Rep. 
640,  and  note;  Waddell  v.  Wadddl,  99  Mo.  338;  17  Am.  St.  Rep.  575,  and 
note;  Carj>enUr  v.  Van  Olinder,  127  111.  42;  11  Am.  St.  Rep.  92,  and  ex- 
tended note.  The  words  "  bodily  heirs  "  are  used  in  the  sense  of  children: 
Mitchell  V.  Simpson,  88  Ky.  125.  The  words  "heirs,"  "lineal  heirs,"  "heirs 
of  the  body,"  "issue,"  or  words  of  similar  import,  will  be  held  to  mean  chil- 
dren:  Craig  v.  Ambrose,  80  Ga.  134.  The  word  "heirs  "has  a  well-known 
technical  meaning;  it  will  be  given  that  meaning,  unless  it  clearly  appears 
from  the  context  of  the  will  that  a  different  oue  was  ilitended:  Wallace  v. 
Minor,  86  Va.  650. 
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PowKB  Of  Railwat  Company  to  Locat?  Stations  on  its  Road.  —  A 
railway  company  cannot  be  compelled,  on  the  one  hand,  to  locate  stations 
on  its  road  at  points  where  the  cost  of  maintaining  them  will  exceed  the 
profits  resulting  therefrom  to  the  company,  nor  allowed,  on  the  other 
hand,  to  locate  them  so  far  apart  as  to  practically  deny  to  communities 
on  the  line  of  the  road  reasonable  access  to  its  use. 

Railway  Company  cannot  br  Compelled  to  Continue  Statdn  when. 
—  A  railway  company  cannot  be  compelled  to  maintain  or  continue  a 
station  at  a  point  when  the  welfare  of  the  company  and  of  the  comma* 
nity  in  general  requires  that  it  should  be  changed  to  some  other  point. 

Railway  Company  cannot  Bind  Itself  by  Contract  to  Maintain  Sta- 
tions at  Particular  Points.  —  A  railway  company  cannot  bind  itself 
by  contract  with  individuals  to  locate  and  maintain  stations  at  particu- 
lar points,  or  to  not  locate  and  maintain  them  at  other  points.  The  com- 
panyshould  be  left  free  to  establish  and  re-establish  its  depots  wherever 
the  accommodation  of  the  wants  of  the  public  may  require.  The  power 
to  locate  stations  is,  from  its  nature,  a  continuing  one. 

Mandamus  not  Awarded  where  Right  is  Doubtful.  —  A  mandamtis 
will  never  be  awarded  unless  the  right  to  have  the  thing  done  which  is 
sought  is  clearly  established.  If  the  right  is  doubtful,  the  writ  will  be 
refused. 

Petition  for  mandamus  by  the  attorney-general.  The  peti- 
tion, among  other  things,  set  forth  that  the  Cairo  and  St. 
Louis  Railroad  Company  was  incorporated  in  1865,  with  power 
to  construct  and  operate  a  railroad  from  East  St.  Louis  to 
Cairo;  that  it  did  own  and  operate  said  road  until  1882;  that 
it  established  a  station  named  Hodges  Park  at  the  time  of 
constructing  the  road,  at  which  were  located  and  maintained 
a  depot,  side-track,  offices,  and  conveniences  for  receiving  and 
discharging  freight  and  passengers;  that  during  all  the  time 
of  the  operation  of  the  road  by  this  company  its  trains  were 
accustomed  to  stop  at  said  station;  that  as  an  inducement  to 
locate  the  station  at  that  point,  citizens  residing  near  and  citi- 
zens of  the  village  of  Hodges  Park  caused  to  be  conveyed  to 
the  company,  free  of  cost,  certain  lots  of  land  for  its  own  use 
and  to  be  used  by  it  in  the  operation  of  its  road,  and  furnished 
it  lumber  and  other  material  for  the  construction  of  its  depot 
buildings,  and  furnished  it  other  valuable  aid;  that  in  1882 
the  St.  Louis  and  Cairo  Railroad  Company  was  incorporated, 
and  acquired  and  succeeded  to  the  property,  rights,  privileges, 
and  franchises  of  the  Cairo  and  St.  Louis  Railroad  Company, 
above  mentioned,  and  up  to  February  1,  1886,  continued  to 
own  and  operate  said  line  of  railroad,  and  during  all  said  time 
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maintained  at  Hodges  Park  a  station,  depot,  offices,  and  con- 
veniences for  receiving  and  discharging  passengers  and  freight, 
and  was  accustomed  to  stop  its  trains  there  daily;  that  Hodges 
Park,  during  said  time,  has  grown  to  be  a  village  of  three  or 
four  hundred  inhabitants,  who  have  acquired  property  and 
engaged  in  business  thereat,  relying  upon  said  village  being 
and  remaining  a  station  upon  said  railroad;  that  said  village 
contained  sixty  dwelling-houses,  two  general  merchandise 
stores,  one  drug-store,  two  school-houses,  three  churches,  a 
hotel,  post-office,  railroad  depot,  telegraph-office,  and  saw-mill, 
and  contains  about  sixt3'-five  families  resident  therein;  that 
the  railroad  passes  through  said  village,  and  the  depot  here- 
tofore established  was  located  within  convenient  reach  of  the 
business  houses  and  residents  of  said  village;  that  on  Febru- 
ary 1,  1886,  the  Mobile  and  Ohio  Railroad  Company  leased 
said  railroad  and  its  equipments  from  said  St.  Louis  and 
Cairo  Railroad  Company  for  ninety-nine  years,  and  took 
possession  of  said  railroad,  its  equipments,  and  other  prop- 
erty, and  has  ever  since  operated  said  railroad  under  said 
lease  as  a  public  carrier;  that  it  was  and  is  the  duty 
of  said  Mobile  and  Ohio  Railroad  Company  to  keep  and 
maintain  and  keep  open  a  station-house  and  depot  at 
Hodges  Park  at  all  suitable  times  for  the  accommodation  of 
passengers  and  of  persons  desiring  the  carriage  of  freight  over 
said  railroad,  and  to  stop  its  passenger  and  freight  trains 
there  daily  for  that  purpose;  that  said  company  does  run  a 
sufficient  number  of  trains  daily  to  accommodate  the  public 
if  properly  operated,  but  that,  disregarding  its  duty  in  the 
premises,  it  did,  on  the  1st  of  July,  1887,  refuse  and  neglect, 
and  from  that  time  hitherto  has  refused  and  neglected,  and 
still  does  refuse  and  neglect,  to  keep  and  maintain  at  Hodges 
Park  a  depot,  etc.,  for  the  convenience  and  accommodation  of 
persons  desiring  the  transportation  of  passengers  or  freight 
from  or  to  said  station,  and  since  said  time  has  refused 
and  neglected,  and  still  does  refuse  and  neglect,  to  stop  its 
trains,  either  freight  or  passenger,  at  said  station  of  Hodges 
Park,  though  often  requested  so  to  do  by  the  citizens  of 
Hodges  Park  and  by  the  railroad  and  warehouse  commission 
of  the  state  of  Illinois.  The  relator,  by  an  amendment  to  the 
petition  after  demurrer  sustained,  further  alleged  that  the 
said  Mobile  and  Ohio  Railroad  Company,  at  the  time  it  took 
the  lease  above  mentioned,  had  due  notice  of  the  condition 
under  which  the  depot  and  station    at   Hodges  Park  were 
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located,  and  of  the  granting  of  the  above-mentioned  lots  of 
land  to  said  Cairo  and  St.  Louis  Railroad  Company,  in  con- 
sideration of  which  said  depot  and  station  were  to  be  main- 
tained and  operated  by  it  and  its  successors.  The  petitioner 
prayed  for  a  writ  of  mandamus  commanding  the  respondent 
to  cause  the  trains  operated  upon  its  line  of  railway,  or  a  suf- 
ficient number  of  them  to  accommodate  the  public,  to  stop 
daily  at  said  station  of  Hodges  Park,  for  the  purpose  of  re- 
ceiving and  discharging  freight  and  passengers,  and  requiring 
it  to  keep  and  maintain  at  said  station  such  depots  or  station- 
houses,  offices,  side-tracks,  and  agents  as  shall  be  necessary 
for  the  convenience  and  accommodation  of  the  public  in  re- 
ceiving and  discharging  passengers  and  freight  thereat;  and 
that  upon  the  final  hearing,  such  further  order  may  be  made 
in  the  premises  as  to  the  court  shall  seem  meet  and  proper. 
The  petition  was  verified.  The  answer  alleged  the  incorpora- 
tion of  the  Cairo  and  St.  Louis  Railroad  Company  in  1865,  the 
building  of  the  road  by  it  in  1875,  and  that  it  put  up  a 
small  station-house  at  Hodges  Park  and  made  it  a  stopping- 
place  for  a  part  of  its  trains,  but  that  there  was  no  contract 
or  agreement  by  which  it  became  a  stopping-place,  nor  was 
any  property  conveyed  to  it  or  given  to  it  as  an  inducement 
to  the  company  to  make  it  a  station  or  stopping-place;  that 
in  1877  the  possession  and  control  of  the  road  passed  into  the 
control  of  Henry  W.  Smithers,  receiver;  that  the  road  was  in 
1881  sold  under  a  decree  of  foreclosure  to  Josiah  A.  Horsey 
and  Charles  J.  Cauda,  who  in  1882  conveyed  it  to  the  St. 
Louis  and  Cairo  Railroad  Company,  which  operated  it  until 
February  1,  1886,  when  it  leased  it  to  defendant  for  a  period 
of  forty-five  years;  that  during  the  time  the  St.  Louis  and 
Cairo  Railroad  Company  operated  the  road  it  stopped  a  part, 
but  only  a  part,  of  its  trains  at  Hodges  Park,  and  that  long 
prior  to  the  1st  of  February,  1886,  it  had  decided  to  discon- 
tinue this  station,  and  to  make  the  station  or  stopping-place 
half  a  mile  farther  north,  and  defendant  has  only  done  what 
the  St.  Louis  and  Cairo  Railroad  Company  had  decided  to  do, 
in  view  of  the  needs  and  demands  of  the  public,  and  of  its  own 
interests  as  a  carrier  of  passengers  and  freight;  that  defend- 
ant has  built  a  depot  building  on  its  road  just  2,850  feet 
north  of  the  station-house  at  Hodges  Park,  in  a  much  more 
convenient  location  for  the  public;  that  Hodges  Park  con- 
tains less  than  two  hundred  people,  and  has  always  done  very 
little  business  of  any  kind,  being  on  the  very  edge  of  a  large 
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agricultural  district  lying  entirely  north  of  it,  and  that  from 
Hodges  Park  southward  there  is  scarcely  a  farm  of  any  kind 
for  a  distance  of  six  miles;  that  four  fifths  of  the  people  who 
formerly  went  to  the  Hodges  Park  station  had  to  pass  by  the 
present  station  on  their  way  there;  that  all  the  public  roads 
in  the  vicinity  lead  to  the  present  station,  and  that  the  only 
bridge  over  the  Cache  River  is  only  two  or  three  hundred 
yards  northeast  of  the  present  station;  that  to  only  a  few 
people  in  Hodges  Park  is  the  present  station  less  convenient 
than  the  former  one,  and  to  everybody  else  interested  the 
present  station  is  much  more  convenient  than  the  former  one; 
that  defendant  has  changed  the  road  from  a  narrow  to  a  stan- 
dard gauge,  and  largely  increased  its  business,  and  that  its 
wants  and  needs  and  those  of  the  public  require  the  location 
of  its  stations  at  the  most  convenient  places,  and  that  it  is 
neither  just  nor  equitable  that  its  hands  should  be  tied  by 
what  the  other  companies  may  have  done  or  omitted.  The 
answer  denied  that  the  defendant  or  its  lessor  ever  had 
any  knowledge  of  any  agreement  between  the  Cairo  and  St. 
Louis  Railroad  Company  and  any  one  else  that  Hodges  Park 
should  become  or  be  a  station  on  that  road.  A  demurrer  to 
the  answer  having  been  sustained,  with  leave  to  amend,  the 
defendant  inserted  this  paragraph:  "This  defendant  says 
that  it  made  the  change  in  the  location  of  its  depot  building 
or  station  as  above  stated  because  the  wants  and  demands  of 
the  public  required  the  change  or  removal  to  be  made,  and 
because  of  the  further  fact  that  at  the  present  location  the 
defendant  could  obtain  grounds  for  the  putting  in  of  tracks, 
and  the  making  of  other  necessary  improvements  and  facili- 
ties for  the  transaction  of  the  business  of  the  defendant  at 
that  point  and  in  that  neighborhood,  and  that  at  the  former 
location  such  grounds  could  not  be  obtained.  And  defendant 
further  says  the  business  of  said  Hodges  Park  and  of  the 
vicinity  and  neighborhood  would  not  justify  or  require  the 
maintenance  of  the  two  places  or  points  as  stations,  and  that 
the  business  of  Hodges  Park  does  not  require  that  the  station 
should  be  maintained  as  formerly  for  its  benefit  or  accom- 
modation, without  regard  to  the  wants  and  requirements  of 
the  neighborhood  at  large."  The  circuit  court  awarded  the 
mandamus,  and  the  company  sued  out  a  writ  of  error. 

Lansden  and  Leek,  for  the  plaintiff  in  error. 
Oeorge  Hunt,  attorney-general,  for  the  people. 
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ScHOLPiELD,  J.  Railway  stations  for  the  receipt  and  dis- 
cbarge of  passengers  and  freight  are  for  the  profit  and  con- 
venience of  both  the  company  and  the  public.  Their  location 
at  points  most  desirable  for  the  convenience  of  travel  and 
business  is  alike  indispensable  to  the  efficient  operation  of  the 
road  and  the  enjoyment  of  it  as  a  highway  by  the  public. 
Necessarily,  therefore,  the  company  cannot  be  compelled,  on 
the  one  hand,  to  locate  stations  at  points  where  the  cost  of 
maintaining  them  will  exceed  the  profits  resulting  therefrom 
to  the  company,  nor  allowed,  on  the  other  hand,  to  locate 
them  so  far  apart  as  to  practically  deny  to  communities  on 
the  line  of  the  road  reasonable  access  to  its  use.  The  duty  to 
maintain  or  continue  stations  must  manifestly  rest  upon  the 
same  principle,  and  a  company  cannot  therefore  be  compelled 
to  maintain  or  continue  a  station  at  a  point,  when  the  welfare 
of  the  company  and  the  community  in  general  requires  that 
it  should  be  changed  to  some  other  point;  and  so  we  hava 
held  that  a  railway  company  cannot  bind  itself,  by  contract 
with  individuals,  to  locate  and  maintain  stations  at  particular 
points,  or  to  not  locate  and  maintain  them  at  other  points: 
Bestor  v.  Wathen,  60  111.  138;  Under  v.  Carpenter,  62  111.  309; 
Marsh  v.  Fairbury,  Pontiac,  and  Northwestern  R.  R.  Co.,  64  111. 
414;  16  Am.  Rep.  564;  Snell  v.  Pells,  113  111.  145;  St.  Louis, 
Jacksonville,  and  Chicago  R.  R.  Co.  v.  Mathers,  71  111.  592;  22 
Am.  Rep.  122;  104  111.  257. 

The  power  of  election  in  the  location  of  the  line  of  the  rail- 
way referred  to  in  People  v.  Louisville  and  Nashville  R.  R.  Co., 
120  111.  48,  results  from  the  franchise  granted  by  the  charter 
to  exercise  the  right  of  eminent  domain,  and  is  therefore  to- 
tally different  from  the  power  of  locating  stations,  which, 
from  its  very  nature,  is  a  continuing  one.  And  so  we  said  in 
Marsh  V.  Fairbury,  Pontiac,  and  Northwestern  R.  R.  Co.,  64  111. 
414,  16  Am.  Rep.  564,  where  a  bill  had  been  filed  for  the  spe- 
cific performance  of  a  contract  to  locate  and  maintain  a  sta- 
tion at  a  particular  point:  "  Railroad  companies,  in  order  to 
fulfill  one  of  the  ends  of  their  creation,  —  the  promotion  of 
the  public  welfare,  —  should  be  left  to  establish  and  re-estab- 
lish their  depots  wherever  the  accommodation  of  the  wants  of 
the  public  may  require."  And  so,  again,  we  said  in  St.  Louis, 
Jacksonville,  and  Chicago  R.  R.  Co.  v.  Mathers,  71  111.  592,  22 
Am.  Rep.  122:  "  Whenever  the  public  convenience  requires 
that  a  station  on  a  railroad  should  be  established  at  a  par- 
ticular point,  and  it  can    be  done  without  detriment  to  the 
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interests  of  the  stockholders,  the  law  authorizes  it  to  be  estab- 
lished there,  and  no  contract  between  the  board  of  directors 
and  individuals  can  be  allowed  to  prohibit  it."  And  in  the 
very  recent  case  of  People  v.  Chicago  and  Alton  R.  R.  Co.,  130 
111.  175,  where  we  awarded  a  mandamus  commanding  the  lo- 
cation and  maintaining  of  a  station  at  a  point  where  no  sta- 
tion had  before  been  located  and  maintained,  we  said:  "It  is 
undoubtedly  the  rule  that  railway  companies,  in  the  absence 
of  statutory  provisions  limiting  and  restricting  their  powers, 
are  vested  with  a  very  broad  discretion  in  the  matter  of  locat- 
ing, constructing,  and  operating  their  railways,  and  of  locat- 
ing and  maintaining  their  freight  and  passenger  stations. 
This  discretion,  however,  is  not  absolute,  but  is  subject  to  the 
condition  that  it  must  be  exercised  in  good  faith,  and  with  a 
due  regard  to  the  necessities  of  the  public." 

The  rule  has  been  so  often  announced  by  this  court  that  it 
is  unnecessary  to  cite  the  cases  that  a  mandamus  will  never 
be  awarded  unless  the  right  to  have  the  thing  done  which  is 
sought  is  clearly  established.  If  the  right  is  doubtful,  the 
writ  will  be  refused.  The  burden  was  on  the  relator  to  prove 
a  case  authorizing  the  issuing  of  the  writ,  and,  in  our  opinion, 
that  proof  has  not  been  made.  The  evidence  does  show  that 
there  are,  of  all  ages  and  sexes,  182  persons  residing  in  Hodges 
Park,  who  are,  by  the  change  of  the  station,  a  little  beyond  a 
half  a  mile  farther  from  the  station;  but  the  evidence  not 
only  fails  to  show  that  they  are  a  majority  of  the  people  re- 
sorting to  that  station  for  business  or  travel,  or  that  they  fur- 
nish the  majority  of  the  freight  received  or  shipped  at  that 
station,  but  it  shows  directly  the  reverse.  It  is  not  shown 
that  there  are  either  mining  or  manufacturing  interests  that 
would  be  accommodated  by  retaining  the  station  at  Hodges 
Park,  and  so  far  as  appears  from  the  evidence,  the  business 
there  is  only  that  incident  to  the  ordinary  railway  station  in 
an  agricultural  community.  The  evidence  shows  that,  with  a 
few  unimportant  exceptions,  the  entire  farming  interests  of 
the  country  accessible  either  to  Unity  or  to  Hodges  Park  are 
best  subserved  by  the  change  made  of  the  station.  Thus 
John  Hodges,  a  native  of  Unity,  who  was  sheriff  of  the  county 
for  ten  years,  and  who  also  at  one  time  filled  the  office  of  the 
county  treasurer,  and  who  was  thoroughly  acquainted  with 
the  country  in  the  vicinity  of  Unity  and  Hodges  Park,  testi- 
fied: "The  new  station  is  more  convenient  for  the  great  ma- 
jority of  the  people.     The  distance   between  the  two  depot 
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buildings  is  2,850  feet.  I  know  of  none  to  whom  Hodges 
Park  is  more  convenient  than  Unity,  besides  the  people 
of  Hodges  Park.  In  going  to  Hodges  Park  to  transact  busi- 
ness, nine  tenths  of  the  people  have  to  pass  by  Unity,  and 
«o  in  returning."  M.  Easterday,  who  resided  in  Cairo,  but 
who  was  a  real  estate  agent,  and  thoroughly  familiar  with  the 
country  and  people  in  the  vicinity  of  Unity  and  Hodges  Park, 
testified  to  the  effect  that  the  chief  part  of  the  farming  coun- 
try was  nearer  to  Unity  than  to  Hodges  Park,  and  that  the 
roads  and  bridges  favored  travel  to  the  former  place;  and  he 
said:  "Unity  is  as  much  nearer  the  greater  portion  of  the 
improved  surrounding  country  as  the  distance  from  Unity  to 
Hodges  Park.  I  know  of  no  one,  beside  the  people  of  Hodges 
Park,  to  whom  the  present  station  is  less  convenient  than  the 
former  one.  Unity  is  more  convenient  to  the  farmers  of  the 
community."  As  we  understand  the  record,  this  evidence  is 
not  contradicted. 

Charles  Hamilton,  the  superintendent  of  respondent's  road, 
testified, -among  other  things:  "There  were  two  or  three  rea- 
sons for  the  removal  of  the  station  at  Hodges  Part  to  the  other 
location.  There  was  but  a  little  side-track  at  Hodges  Park, 
and  there  is  one  half  a  mile  long  at  Unity.  At  Hodges  Park 
the  right  of  way  is  only  fifty  feet  on  each  side  of  the  track, 
and  there  was  no  room  to  build  a  side-track,  for  the  reason  that 
the  village  street  is  on  one  side  and  a  slough  on  the  other;  and 
besides,  there  was  not  business  enough  to  sustain  a  station  at 
both  points."  This  evidence  is  unirapeached  and  uncontra- 
dicted in  any  respect,  and  must  therefore  be  accepted  as 
true. 

In  People  v.  Louisville  and  Nashville  R.  R.  Co.y  120  111. 
48,  and  People  v.  Chicago  and  Alton  R.  R.  Co.^  130  111. 
175,  the  facts  were  settled  by  the  pleadings,  and  left  no  ques- 
tion but  that  the  public  welfare  required  stations  to  be  main- 
tained at  the  points  where  we  held  they  should  be  maintained, 
and  there  is  therefore  nothing  in  either  of  those  cases  that 
militates  against  our  conclusion  here. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded  to  that  court,  with  direction  to  enter  judgment 
for  the  respondent.  

Railroads  —  Location  of  Stations. —The  refusal  of  a  railroad  to  des- 
ignate aa  a  station  an  unincorporated  town  situated  within  three  miles  of  a 
regular  station  is  a  reasonable  regulation:  Railway  v.  Adcock^  62  Ark.  406; 
PwpU  V.  Chicago  etc.  Ry  Co.,  130  111.  176. 
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Railroads  cannot  Bind  Themselves  by  Contract  to  Maintain  a 
Station  at  Any  Particplar  Point:  See  Williamson  v.  CJueago  etc  R'y  Co., 
53  Iowa,  126;  36  Am.  Rep.  206,  and  extended  note  214-216. 

Mandamus  —  Right  to,  must  be  Clearly  Established. — Mandamtu 
is  not  a  writ  of  right,  but  a  prerogative  writ  which  issues  only  upon  a  proper 
case  clearly  proven  to  the  court:  State  v.  Kirke,  12  Fla.  278;  95  Am.  Dec 
314,  and  note;  Reading  v.  Commomcealth,  11  Pa.  St.  196;  51  Am.  Dec.  534; 
extended  note  to  Freon  v.  Carriage  Co.,  51  Am.  Rep.  798-801.  A  writ  of 
mandamvA  will  not  issue  in  case  of  a  doubtful  right:  People  v.  New  York  I. 
Asylum,  122  N.  Y.  190.  Mandamus  can  only  be  invoked  in  cases  where  a 
clear  legal  right  is  invaded:  State  v.  Bonnell,  119  Ind.  494;  Swigerl  v.  County 
of  Hamilion,  130  111.  539;  Commonwealth  v.  Fitler,  136  Pa.  St.  129;  Port 
Royal  etc  Co.  v.  Uagood,  30  S.  C.  519. 
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fl32  Illinois,  589.  | 

Former  Adjudication  Operates  as  Estoppel  when.  —  A  prior  adjudi- 
cation  of  the  same  subject-matter  between  the  same  parties,  although  in 
a  diflferent  mode  of  proceeding,  operates  as  an  estoppel  upon  the  parties 
against  subsequent  litigation,  as  to  all  matters  that  were  actually  in  con- 
troversy and  decided  in  that  adjudication.  Therefore  a  party  who  has 
established  his  title  to  land  by  a  decree  in  chancery,  under  which  he  has 
been  put  into  possession,  will  be  estopped  from  prosecuting  to  judgment 
an  action  of  ejectment  to  recover  possession  of  the  same  land. 

Appeal  from  Decree  does  not  Destroy  its  Effect  as  Former  Adjudica- 
tion. —  An  appeal  from  a  decree  does  not  vacate  or  set  it  aside,  but 
simply  suspends  its  operation,  leaving  it  in  full  force  as  a  merger  of  the 
cause  of  action,  and  a  bar  to  its  further  prosecution. 

Ejectment.     The  opinion  states  the  case. 

W.  H.  Williams,  for  the  appellants. 

George  C.  Ross  and  C.  H.  Layman^  for  the  appellees. 

ScHOLFiELD,  J.  This  was  ejectment  b}'  appellants  against 
appellees.  The  court  below  held  that  appellants  were  estopped 
from  prosecuting  the  suit  to  judgment  in  their  behalf,  by  a  de- 
cree in  chancery  in  that  court,  between  the  same  parties  and 
in  regard  to  the  same  subject-matter,  the  court  of  chancery 
having  jurisdiction  of  the  subject-matter;  and  that  ruling  pre- 
sents the  only  question  that  it  is  necessary  to  decide  upon  this 
record. 

The  doctrine  is  of  familiar  application  in  this  court  that  a 
prior  adjudication  of  the  same  subject-matters  between  the 
same  parties,  although  in  a  different  mode  of  proceeding, 
operates  as  an  estoppel  upon  the  parties  against  subsequent 
litigation,  at  least  as  to  all  matters  that  were  actually  ia 
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controversy  and  decided  in  that  adjudication:  Garrick  v. 
Chamberlain,  97  111.  620;  Hawley  v.  Simons^  102  111.  115; 
Hamilton  v.  Quimby,  46  111.  98;  Ilanna  v.  Read,  102  111.  596; 
40  Am.  Rep.  608.  But  it  seems  to  be  thought  by  counsel  for 
appellants  that  the  fact  that  an  appeal  has  been  prosecuted 
from  the  decree  destroys  it  as  a  former  adjudication.  This  is 
a  misapprehension.  The  appeal  does  not  vacate  or  set  aside 
the  decree;  it  simply  suspends  its  execution,  and  leaves  it  in 
full  force  as  a  merger  of  the  cause  of  action  and  a  bar  to  its 
further  prosecution:  Curtis  v.  Root,  28  111.  367;  Cakes  v.  Wil- 
liams, 107  111.  154;  Nill  v.  Comparet,  16  Ind.  107;  79  Am.  Dec. 
411;  Burton  v.  Burton,  28  Ind.  342;  Bank  of  North  America  v. 
Wheeler,  28  Conn.  433;  Freeman  on  Judgments,  sec.  328. 
Moreover,  the  evidence  shows  that  appellants,  notwithstand- 
ing their  appeal,  have  had  that  part  of  the  decree  which  is  in 
their  favor  executed.  They  were«awarded  a  writ  of  posses- 
sion, which  they  have  had  issued,  and  by  virtue  of  it  they 
have  been  placed  in  the  actual  possession  of  the  property  here 
sued  for,  and  it  is  therefore  impossible  that  they  could,  in  any 
view,  recover,  by  a  judgment  in  this  suit,  anything  they  do 
not  already  have  without  a  judgment. 
The  judgment  is  afl&rmed. 


Judgments  —  Former  Adjudication  Acts  as  Estoppel  when.  —  The 
estoppel  of  a  former  judgment  extends  to  every  material  matter  within  the 
issues  which  was  expressly  litigated  and  determined:  Huntley  v.  Holt,  59 
Conn.  102;  21  Am.  St.  Rep.  71,  and  note;  Peterson  v.  Weissbein,  80  Cal.  38. 
Title  to  real  estate  assailed  by  a  party,  and  determined  against  him,  cannot 
again  be  questioned  by  him:  Foster  v.  Hhiion,  76  Iowa,  714.  An  action 
against  an  executor  for  conversion  is  barred  by  a  previous  action  against 
bim  by  the  same  parties,  in  which  they  recovered  the  proceeds  of  the  sale  of 
the  property  alleged  as  having  been  the  subject  of  his  conversion:  Bradley  v. 
Brigliam,  149  Mass.  141. 

Judgments,  Conclusiveness  of  —  Appeal.  —  An  appeal  from  a  judgment 
does  not  affect  the  application  of  the  doctrine  of  ren  judicata:  Peters  v.  Banta, 

120  Ind.  416.  Recitals  in  judgments  are  conclusive  until  reversed  upon  ap- 
peal, or  set  aside  in  a  direct  proceeding:  Note  to  Qould  v.  Steinburg,  15  Am. 
St.  Rep.  143;  a  bill  to  review  a  judgment  is  such  an  attack:  Herff  v.  Qrigga, 

121  Ind.  471.  An  appeal  from  an  order  sustaining  a  demurrer  to  a  com- 
plaint having  been  dismissed  on  the  ground  that  the  right  to  appeal  was 
waived  by  filing  an  amended  complaint,  the  plaintiffs  cannot  question  the 
correctness  of  such  an  order  upon  an  appeal  from  the  judgment  obtained  on 
■uch  amended  complaint:  Hooker  v.  Village  of  Brandon,  75  Wis.  8.  Where 
a  cause  is  submitted  to  a  court  without  a  jury,  the  judgment  of  the  court  i» 
equivalent  to  the  verdict  of  a  jury,  and  the  appellate  court  cannot  question 
the  sufficiency  of  the  evidence  to  support  the  judgment:  Quillman  v.  Ourlei/, 
65  Ala.  694. 
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Davis  v.  Stout. 

[126  Indiana,  12.] 

Neqotiablb  Instruments  —  Extension  of  Time  for  Payment  of  Not« 
—  Want  of  Consideration.  —  A  contract  between  the  payor  and  payee 
of  a  promissory  note,  entered  into  after  principal  and  interest  are  due, 
and  reciting  that,  in  consideration  of  certain  payments  at  certain  times, 
to  avoid  litigation,  and  for  other  considerations,  the  time  is  to  be  ex> 
tended  to  a  date  mentioned  therein,  and  a  pending  suit  on  the  not« 
dismissed,  is  void,  as  being  without  consideration,  in  the  absence  of 
extrinsic  allegations  showing  a  valid  consideration  for  the  contract  of 
forbearance. 

Negotiable  Instruments  —  Void  Extension  op  Time  fob  Payment  oj 
Note  will  not  Release  Surety. — A  contract  for  an  extension  of 
time  in  which  to  pay  a  promissory  note,  void  for  want  of  consideration, 
will  not  release  the  surety  thereon. 

Negotiable  Instruments  —  Rate  of  Interest  on  Note  cannot  bi  Va- 
ried BY  Parol.  —  Where  a  promissory  note  fixes  the  rate  of  interest 
thereon,  parol  evidence  is  not  admissible  to  show  that  subsequent  to  iti 
execution  a  different  rate  of  interest  was  agreed  upon. 

F.  T.  Hord  and  M.  D.  Emig,  for  the  appellants. 
M.  Hacker  and  C.  F.  Eemy,  for  the  appellee. 

Elliott,  J.  The  promissory  note  upon  which  the  appellee's 
complaint  is  founded  was  executed  by  Jacob  Davis  as  prin- 
cipal, and  by  Eliza  J.  Davis  as  surety.  It  was  executed  in 
April,  1878,  and  became  due  May  4,  1878. 

The  principal  debtor  sets  forth  in  his  answer  this  contract 
with  the  payee:  — 

"  November  29th,  1886. 

"In  consideration  of  the  payment  of  three  hundred  dol- 
lars, the  receipt  of  which  is  hereby  acknowledged,  and  three 
hundred  on  or  before  May  the  Ist,  1887,  and  three  hundred 
dollars  August  1st,  1887,  and  balance  on  or  before  Decem- 
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ber  25th,  1887,  and  to  avoid  litigation,  and  other  consider- 
ations, the  time  on  note  held  against  Jacob  Davis  and 
Eliza  J.  Davis  is  to  be  extended  to  the  above  stipulated 
time,  and  suit  now  pending  in  Bartholomew  circuit  court 
dismissed.  Abner  Stout." 

Counsel  argue  that  the  contract  evidences  a  re-loan  of  the 
money  to  Jacob  Davis,  and  that  it  merges  the  original  note 
BO  that  no  action  can  be  maintained  upon  it.  This  conten- 
tion cannot  prevail.  The  words  of  the  instrument  are,  that 
"the  time  on  the  note  held  against  Jacob  Davis  and  Eliza  J. 
Davis  is  to  be  extended  to  the  above  stipulated  time,"  and 
there  can  be  no  doubt  as  to  their  meaning  and  effect.  They 
do  not  extinguish  the  note;  on  the  contrary,  they  expressly 
continue  it  in  force,  and  provide  for  an  extension  of  the  time 
of  payment.  If,  therefore,  it  should  be  granted  that  the  con- 
tract extending  the  time  of  payment  is  effective,  still  the  note 
itself  is  not  extinguished. 

The  contract  is  not  valid,  for  the  reason  that  it  is  without 
consideration.  It  does  not  belong  to  the  class  of  contracts  in 
which  a  consideration  is  implied,  nor  do  the  recitals  show  a 
consideration;  neither  is  there  any  extrinsic  averment  show- 
ing a  valid  consideration  for  the  agreement  of  forbearance. 
The  principal  and  interest  of  the  note  were  due  when  the  pay- 
ments were  made  and  the  agreement  extending  the  time  of 
payment  entered  into;  hence  it  is  plain  that  the  payors  of 
the  note  neither  did  anything  they  were  not  already  under  a 
binding  and  legal  obligation  to  do,  nor  undertook  to  do  any- 
thing that  they  were  not  already  bound  to  perform:  Harris  v. 
Cassady,  107  Ind.  153;  Laboyteauz  v.  Swigart,  103  Ind.  596; 
Fender  v.  Prather^  43  Ind.  119;  Ritenour  v.  Mathews,  42  Ind.  7; 
Reynolds  v.  Nugent,  25  Ind.  328. 

It  does  not  appear,  either  in  the  recitals  of  the  contract,  or 
by  extrinsic  averments,  that  the  payors  of  the  note  had  any 
defense;  but  for  aught  that  is  alleged  their  claim  was  utterly 
groundless;  and  it  is  well  settled  that  a  foundationless  claim 
will  not  support  an  agreement  of  compromise:  Harris  v.  Cas' 
eady,  107  Ind.  158,  and  cases  cited;  Smith  v.  Boruff,  75  Ind. 
412.  An  agreement  of  compromise  or  of  forbearance  requires 
a  consideration:  Holmes  v.  JBoyd,  90  Ind.  332;  Henry  v.  Gilli- 
iand,  103  Ind.  177;  Roberts  v.  Richardson,  39  Iowa,  290; 
Costello  V.  Wilhelm,  13  Kan.  229;  Dillon  v.  Russell,  5  Neb.  484. 
What  we  have  said  fully  disposes  of  the  case  as  to  the  princi- 
pal debtor. 
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The  surety  is  in  no  better  situation  than  her  principal,  if  it 
be  true  that  the  contract  of  forbearance  was  without  considera- 
tion; for  while  it  is  true  that  a  contract  of  extension  founded 
upon  a  consideration  will  release  the  surety,  it  is  also  true 
that  where  there  is  no  consideration  for  the  contract,  the 
surety  will  not  be  released:  Holmes  v.  Boyd,  90  Ind.  332; 
Henry  v.  Gillilandy  103  Ind.  177;  Cates  v.  Thayer,  93  Ind. 
156;  Hume  v.  Mazelin,  84  Ind.  574. 

The  terms  of  a  promissory  note  cannot  be  varied  or  con- 
tradicted by  parol;  and  hence  it  was  not  competent  for  the 
defendants  to  aver  that  the  note  drew  only  six  per  cent  in- 
terest, for  the  note  fixes  the  rate  of  interest  at  ten  per  cent. 
Nor  was  it  competent  for  the  parties  to  vary  the  subsequent 
written  contract,  if  it  be  conceded  to  be  a  valid  one;  and  as 
that  contract  does  not  provide  that  the  rate  of  interest  shall 
be  less  than  that  fixed  by  the  note,  parol  evidence  was  not 
admissible  upon  that  point.-  The  subsequent  writing  does, 
indeed,  purport  to  confirm  and  continue  the  note  and  all  its 
incidents  in  force;  and  the  utmost  that  can  be  said,  conced- 
ing it  to  be  valid,  is,  that  it  assumes  to  extend  the  time  of 
payment.  Granting  that  the  written  contract  is  in  force,  the 
appellants  cannot  be  heard  to  say  that  it  changes  the  rate  of 
interest  fixed  by  the  note;  but  as  we  have  already  shown, 
there  is  no  such  contract  in  force,  and  hence  the  terms  of  the 
original  contract  remain  unchanged. 

It  would  avail  the  appellants  nothing  if  it  were  held  that 
there  is  a  valid  contract  binding  them  to  pay  ten  per  cent  in- 
terest; their  original  contract  already  bound  them  to  do  that, 
so  that  there  was  no  agreement  on  their  part  to  do  anything 
they  were  not  already  legally  bound  to  do:  Shaw  v.  Righy,  84 
Ind.  375;  43  Am.  Rep.  96;  Gale  v.  Corey,  112  Ind.  39. 

Judgment  aflBrmed.  

Neqotiablk  Instruments  —  Extension  of  Time,  Considebatioit  for. 
—  A  note  usurious  ia  character  is  a  sufficient  consideration  to  sustain  a  con* 
tract  for  the  payment  of  another  promissory  note:  Kelley  v.  Oillespie,  12 
Iowa,  55;  79  Am.  Dec.  516,  and  note, 

A  Void  Extension  of  Time  will  not  Release  a  Surety.  —  A  surety 
on  a  promissory  note  is  not  discharged  by  a  usurious  agreement  for  extension 
of  time:  Meiswlnkle  v.  Jung,  30  Wis.  361;  11  Am.  Rep.  572;  Abel  t.  Alex- 
ander, 45  Ind.  523;  15  Am.  Rep.  270;  Irvine  v.  Adams,  48  Wis.  468;  33  Am. 
Rep.  817;  Merriman  v.  Baker,  121  Ind.  74;  contra,  Kelley  v.  Oillespie,  12 
Iowa,  55j  79  Am.  Dec.  516,  and  note;  Batavian  Bank  v.  McDonald,  77  Wia. 
487;  Leverone  v.  Hildreth,  80  Cal.  139.  The  obligation  of  a  surety  is  not  to 
be  extended  beyond  what  the  terms  of  the  contract  fully  import:  First  Nat, 
Bank  v.  Oerke,  68  Md.  449;  6  Am.  St.  Rep.  453,  and  note. 
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Conner  v.  Woodfill. 

[126  Indiana.,  85.] 

TanrASS  —  SHBDmno  WArra  om  Adjoining  Land.  — On*  who,  by  meant 
of  a  spoafc,  sheds  and  throws  the  water  from  his  building  upon  the  land 
of  »n  adjoining  owner  is  guilty  of  trespass,  and  liable  in  damages  there- 
for. 

Easembnt  —  Shkddino  Watkb  on  Land  or  Another.  —  One  who,  by 
means  of  a  spout,  throws  water  from  his  building  on  the  land  of  an  ad* 
joining  owner  for  more  than  twenty  years  without  an  assertion  of  a 
right  so  to  do,  and  only  by  sufferance  of  such  owner,  does  not  acquire 
an  easement,  but  remains  a  trespasser. 

W.  A.  Moore  and  C.  Shane,  for  the  appellant. 

Jf.  D.  Tackett  and  B.  F.  Bennett,  for  the  appellees. 

Berkshire,  C.  J.  This  is  an  action  to  recover  damages  for 
an  alleged  injury  to  real  estate. 

The  appellees  have  filed  no  brief,  and  except  so  far  as  we 
are  informed  by  the  brief  of  the  appellant,  we  have  no  in- 
formation as  to  the  position  assumed  by  the  appellees  in  the 
trial  couH. 

The  court  sustained  a  demurrer  to  the  appellant's  com- 
plaint, and  being  willing  to  abide  thereby,  he  refused  to 
amend,  and  the  court  rendered  judgment  against  him  for 
want  of  a  sufficient  complaint. 

The  only  question  presented  by  the  assignment  of  error  is 
as  to  the  propriety  of  the  ruling  of  the  court  sustaining  the 
demurrer  to  the  complaint. 

The  complaint  alleges  that  the  parties  were,  and  are,  ad- 
joining lot-owners  in  the  city  of  Greensburgh,  their  lots  being 
of  equal  size,  sixty  by  one  hundred  and  twenty  feet,  and 
lying  side  by  side;  both  lots  front  to  the  north,  the  appel- 
lant's being  on  the  west.  The  appellant  has  occupied  his  lot 
as  his  place  of  residence,  and  the  appellees  have  their  church 
upon  theirs. 

The  appellees  erected  their  church  in  the  year  1866;  the 
size  of  the  building  is  fifty  by  fifty  feet,  and  its  west  wall  is 
eight  feet  from  the  east  line  of  the  appellant's  lot. 

The  rainfall  upon  the  building  is  shedded,  as  near  as  may 
be,  one  half  to  the  east  and  the  other  half  to  the  west;  at  the 
Bouthwest  and  northwest  corners  of  the  building  are  down- 
f pouts  to  receive  and  carry  from  the  building  the  water 
which  is  shedded  to  the  west  side  of  said  building;  passing 
through  these  spouts  to  the  ground,  the  water  passes  off  the 
appellees'  lot  and  on  the  lot  of  the  appellant,  to  his  injury,  etc. 
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There  has  been  no  change  in  the  conditions  since  the  erec- 
tion of  the  church,  which  was  over  twenty  years  before  the 
conamencement  of  this  suit. 

It  is  averred  that  the  appellant  at  no  time  availed  himself 
of  the  statute  to  prevent  one  land-holder  from  acquiring  an 
easement  over  the  real  estate  of  another.  But  it  is  also 
averred  that  frequently  during  the  time  intervening  from 
the  date  at  which  the  church  was  erected  and  the  institution 
of  this  action,  the  appellant  complained  frequently  and  often 
protested  to  the  appellees  because  of  the  discharge  of  the 
water  from  their  said  building  upon  his  lot,  and  that  they 
as  frequently  promised  and  assured  him  that  they  would 
remove  the  cause  leading  to  the  injury  of  which  he  com- 
plained. 

We  think  there  can  be  no  doubt  but  that  the  appellees  were, 
in  the  beginning,  and  at  any  time  within  twenty  years  there- 
after, liable  to  an  action  for  the  injuries  complained  of. 

The  appellees  were  trespassers  whenever  they  shed  the 
water  from  their  building  so  as  to  throw  it  upon  the  appel- 
lant's lot:  Bellows  v.  Sackett,  15  Barb.  96;  Weia  v.  City  of 
Madison,  75  Ind.  241;  Templeton  v.  VosJiloe,  72  Ind.  134;  37 
Am.  Rep.  150;  Lynch  v.  Mayor  etc.,  76  N.  Y.  60;  32  Am.  Rep. 
271;  Miller  v.  Laubach,  47  Pa.  St.  154;  86  Am.  Dec.  521;  Pet- 
tigrew  v.  Village  of  Evansville,  25  Wis.  223;  3  Am.  Rep.  50; 
North  Vernon  v.  Voegler,  89  Ind.  77;  Seely  v.  Alden,  61  Pa. 
St.  302;  100  Am.  Dec.  642;  Adams  v.  Hastings  etc.  R.  R.  Co., 
18  Minn.  260. 

And  they  are  still  wrong-doers,  unless  by  twenty  years'  ad- 
verse enjoyment  they  have  acquired  an  easement. 

The  use  which  ripens  into  an  easement  is  adverse  to  the 
land-holder,  and  continuous  and  uninterrupted  for  twenty 
years.     The  statute  (section  4321)  so  provides. 

It  reads:  "The  right  of  way, air,  light,  or  other  easement 
from,  in,  upon,  or  over  the  land  of  another  shall  not  be  ac- 
quired by  adverse  use,  unless  such  use  shall  have  been  con- 
tinued uninterruptedly  for  twenty  years."  And  so  are  all 
the  authorities:  McCardle  v.  Barricklow,  68  Ind.  356,  and 
cases  cited;  Parish  v.  Kaspare,  109  Ind.  586. 

In  this  case  it  is  said:  "  An  owner  of  land  is  not  shorn  of 
his  right  by  merely  permitting,  as  a  favor,  another  to  pass  over 
his  land.  In  order  to  establish  a  prescriptive  right,  something 
more  than  mere  permissive  user  must  be  shown";  citing 
Bennett's  Goddard  on  Easements,   134.     It  is  further  said: 
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"  It  is  not  necessary,  to  establish  a  prescriptive  easement,  that 
there  should  be  color  of  title;  but  it  is  necessary  that  the 
use  be  under  an  assertion  of  right,  and  not  simply  a  user 
under  a  naked  license." 

The  appellees,  by  their  demurrer,  admit  the  allegations  of 
the  complaint  to  be  true. 

The  allegations  in  the  complaint  rebut  any  assertion  of 
right  on  the  part  of  the  appellees  to  flow  the  water  shed  from 
their  building  upon  the  appellant's  lot,  but  it  was  continued 
merely  by  his  sufferance. 

We  are  of  the  opinion  that  the  complaint  is  good,  and  that 
the  court  erred  in  sustaining  the  demurrer  to  it. 

Judgment  reversed,  with  costs. 

Trespass.  —  Who  arb  Trespassers,  and  their  Liabilftt  for  Dam- 
ages: See  extended  note  to  Kirkwood  v.  Miller,  73  Am.  Dec.  137-149. 

Continuous  Easement  is  one  which  may  be  used  and  enjoyed  without  th« 
act  or  intervention  of  man,  as  a  spout  discharging  rain-water:  BoTielli  v. 
Blakemoi-.e,  66  Miss.  136.  One  cannot  drain  water  upon  the  land  of  another 
because  no  special  damage  can  be  shown:  Chapel  v.  Smith,  80  Mich.  100; 
McOeorge  v.  Hoffman,  133  Pa.  St.  381.  And  if  land  was  damaged  he  would 
be  liable  therefor:   Weddell  v.  Hapner,  124  Ind.  315. 

Easement.  — To  maintain  a  prescriptive  right  to  an  easement,  it  must  ap- 
pear that  the  user  commenced  and  continued  under  a  claim  of  right,  was 
peaceable,  without  interruption,  open,  notorious,  and  exclusive,  and  main- 
tained with  th«  knowledge  of  the  owner  of  the  servient  estate:  Montgomei-y  v. 
Locke,  72  Cal.  75.  To  acquire  an  easement  by  prescription,  it  must  be  en- 
joyed daring  the  entire  time  prescribed  by  the  statute  of  limitations:  ToUl 
T.  Bonnefoy,  123  III.  653;  5  Am.  St.  Rep.  570. 
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[126  Indiana,  116.] 

KxECTTTioNS  —  Ratification  07  Execution  Issued  without  Authority. 
—  A  plaintiff  has  the  right  to  control  the  issuing  of  execution  upon  a 
judgment  in  his  favor;  but  if  an  execution  is  issued  without  his  authority, 
and  he  ratifies  such  act,  the  execution  becomes  valid  and  binding  as  to 
purchasers  under  it  in  good  faith. 

JuDOMBSTs  —  Assignment  of — Validity  of  Execution  Sale.  —  Where 
the  holder  of  a  valid  judgment  which  is  a  lien  on  real  estate  attempts  to 
assign  it,  and  the  assignee  afterwards  takes  out  execution,  and  at  the 
■ale  of  the  land  thereunder  becomes  the  purchaser,  paying  the  full 
amount  of  the  judgment  with  the  full  knowledge  and  consent  of  the  as- 
signor, third  parties  cannot  question  the  validity  of  the  assignment  and 
subsequent  proceedings  on  the  ground  that  the  assignment  and  notice  of 
■ale  were  insufficient. 
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Judgments  —  Salk  on  Execution  after  Expiration  of  Judgment  Lien. 
—  The  issuing  and  levy  of  execution  during  the  lifetime  of  the  judg- 
ment lien  will  not  continue  the  liea  beyond  the  time  limited  by  statute. 
To  preserve  the  priority  acquired  by  the  judgment,  the  sale  must  be 
made  during  the  statutory  period,  and  the  purchaser  at  a  sale  made 
thereafter  under  an  execution  issued  during  the  lifetime  of  the  judgment 
lien  takes  title  subject  to  all  liens  existing  at  the  date  of  the  levy  of  the 
execution. 

W.  K.  Marshall  and  L.  F.  Branaman,  for  the  appellant. 

R.  Applewhite  and  B.  H.  Burrell,  for  the  appellees. 

Olds,  J.  This  is  an  action  brought  by  the  appellees  against 
the  appellant  to  quiet  the  title  to  certain  real  estate.  The  ques- 
tion presented  arises  on  the  overruling  of  a  demurrer  by  the 
appellant  to  the  complaint.  As  appears  by  the  averments  of 
the  complaint,  one  Thomas  J.  H.  Bovver  was  the  owner  of  the 
real  estate  in  controversy,  situate  in  Jackson  County.  On  the 
twenty-fifth  day  of  April,  1876,  one  Josiah  Cobbs  recovered'  a 
judgment  in  the  Jackson  circuit  court  for  the  sum  of  ninety- 
two  dollars  and  costs  against  said  Thomas  J.  H.  Bower  and 
Simeon  Stockdell.  Afterwards,  on  the  eleventh  day  of  Febru- 
ary, 1884,  Cobbs  sold  and  duly  assigned  the  judgment  to 
Daniel  W.  Bower.  On  the  thirteenth  day  of  April,  1886,  the 
assignee  of  said  judgment  caused  an  execution  to  be  issued 
on  said  judgment,  and  to  be  delivered  to  the  sheriff  of  said 
county,  and  on  the  fifteenth  day  of  April,  1886,  the  sheriff 
duly  levied  said  execution  on  said  real  estate,  and  having  first 
duly  advertised  the  same,  sold  the  same  on  the  fifteenth  day 
of  May,  1886,  to  the  appellees  at  and  for  the  sum  of  $264.47, 
and  the  same  not  having  been  redeemed  on  the  fifteenth  day  of 
May,  1887,  the  sheriff  executed  a  deed  for  said  real  estate  so 
Bold  to  the  appellees. 

It  is  further  averred  in  the  complaint  that  on  the  twelfth 
day  of  December,  1877,  the  board  of  commissioners  of  said 
Jackson  County  recovered  a  judgment  in  the  Jackson  circuit 
court  against  said  Thomas  J.  H.  Bower  and  one  Calvin  B. 
Williams  for  the  sum  of  $315  and  costs;  that  on  the  ninth  day 
of  June,  1887,  the  members  of  the  board  of  commissioners  at- 
tempted to  sell  and  assign  said  judgment  to  the  appellant, 
James  C.  Wells,  by  an  indorsement  on  said  judgment,  but 
that  no  notice  was  given  of  the  time  and  place  of  the  sale  of 
Baid  judgment,  nor  did  the  members  of  said  board  enter  of 
record  their  action,  nor  did  they  assign  said  judgment  as  a  board 
of  commissioners;  that  after  said  pretended  sale  the  said  ap- 
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pellant  caused  an  execution  to  issue  on  said  judgment,  and  to 
be  delivered  to  the  sheriff  of  said  county,  which  execution 
said  sheriff  duly  levied  upon  said  real  estate,  and  having  duly 
advertised  the  same,  he  sold  the  same  on  the  sixth  day  of 
August,  1887,  to  the  appellant  for  the  sura  of  $310.  It  is 
averred  that  at  said  sale  the  appellees  gave  notice  lo  j^l  bid- 
ders that  said  proposed  sale  was  irregular  and  would  be  vulJ 

Two  questions  are  presented  and  discussed  by  counsel;  and 
stating  them  in  the  order  discussed,  they  are,  —  1.  Whether  the 
sale  on  the  execution  issued  on  the  Cobbs  judgment  relates 
back  to  the  date  of  the  rendition  of  the  judgment  so  that  the 
purchaser  took  title  by  virtue  of  the  judgment  lien,  or  whether, 
ten  years  having  expired  prior  to  the  sale  on  the  execution, 
the  purchaser  took  title  subject  to  all  liens  upon  the  land  at 
the  date  of  the  levy  of  the  execution-,  2.  Did  the  appellee 
derive  any  rights  or  title  under  the  sale  on  the  judgment 
rendered  in  favor  of  the  board  of  commissioners? 

We  may  properly  first  consider  the  question  last  stated, 
since,  if  the  appellant  derived  no  title  or  rights  by  virtue  of 
the  assignment  to  him  of  the  judgment  in  favor  of  the  board 
of  commissioners,  and  the  sale  thereafter  on  execution  issued 
on  said  judgment,  then  title  may  be  quieted  against  him, 
and  it  is  unnecessary  to  consider  the  question  as  to  whether 
the  appellees'  title  relates  to  the  date  of  the  levy  or  the  date 
of  the  judgment. 

It  is  contended  by  counsel  for  the  appellees  that  as  the  stat- 
ute provides  that  "the  board  of  commissioners  shall  not  be 
authorized  to  sell  any  county  property,  either  real  or  personal, 
except  at  public  auction,  after  advertising  said  property  for 
sale  sixty  days,"  etc.  (Rev.  Stats.  1881, sec.  4248),  the  attempted 
sale  and  transfer  are  absolutely  void,  and  that  the  execution 
was  issued  without  authority,  and  hence  the  sale  was  also 
void. 

The  facts  as  alleged  in  the  complaint  show  that  the  board 
of  commissioners  recovered  a  valid  judgment  against  the 
owner  of  the  real  estate  in  the  circuit  court  of  the  county 
wherein  it  was  situated;  that  the  board  of  commissioners  at- 
tempted to  sell  and  assign  the  same  to  the  appellant.  It  does 
not  appear  but  that  the  appellant  paid  to  the  board  the 
full  amount  of  the  judgment;  that  an  execution  was  duly 
issued  upon  the  judgment  and  delivered  to  the  sheriff  of  the 
county,  and  he  levied  upon  and  advertised  and  sold  the  land, 
and  the  appellant  became  the  purchaser. 
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The  appellees  base  their  contention  that  the  sale  was  void 
and  passed  no  title  to  the  appellant,  on  the  grounds  that  the 
judgment  is  personal  property,  and  that  the  board  of  com- 
missioners had  no  authority  to  sell  without  first  having  given 
notice.  We  do  not  concede  that  it  is  necessary  to  give  notice 
of  such  sale;  but  if  it  be  true  that  the  commissioners  could 
only  sell  and  transfer  the  legal  title  to  the  judgment  by  hav- 
ing first  given  notice  in  accordance  with  the  statute,  yet  it 
does  not,  by  any  means,  follow  that  the  execution  and  sale 
thereon  were  void  and  passed  no  title. 

As  a  rule,  judgment  plaintiffs  have  the  right  to  control  the 
issuing  of  executions  upon  judgments  in  their  favor;  but  if 
execution  be  issued  by  the  clerk  without  the  authority  of  the 
judgment  plaintiff",  and  if  he  ratify  it,  the  execution  becomes 
as  valid  and  binding  as  if  issued  by  his  authority. 

In  1  Freeman  on  Executions,  2d  ed.,  sec.  21,  it  is  said: 
"Doubtless  the  ratification  may  be  inferred  from  very  slight 
circumstances,  when  the  knowledge  of  the  existence  of  the 
writ  is  brought  home  to  plaintiff".  Nevertheless,  it  may  hap- 
pen, without  any  fault  or  neglect  on  the  part  of  the  plaintiff', 
that  the  writ  is  issued  and  executed  without  his  knowledge, 
and  to  his  prejudice.  In  such  case,  either  he  or  the  purchaser 
at  the  execution  sale  must  suffer  loss;  and  so  far  as  the  ques- 
tion has  been  considered,  it  has  been  held,  and  perhaps  wisely, 
that  the  loss,  if  any,  falls  on  him,  and  that  the  purchaser,  if 
he  acted  in  good  faith,  takes  title,  although  the  sale  was  with- 
out plaintiff's  knowledge,  and  realized  a  sum  less  than  the 
value  of  the  property,  and  insufficient  to  satisfy  the  writ." 

In  the  case  of  Johnson  v.  Murray,  112  Ind.  154,  2  Am.  St. 
Rep.  174,  it  is  held  that  the  improvident  issuing  of  a  writ 
does  not  render  it  void,  and  the  court  says:  "If  the  writ  is 
not  void,  it  must  be  attacked  directly,  and  not  collaterally; 
at  all  events,  it  must  be  attacked  prior  to  the  acquisition  of  title 
by  sale  made  under  it."  In  the  same  case  the  court  further 
says:  "  The  true  and  just  rule  is  that  recognized  by  the  text- 
writers  and  by  our  decisions,  and  that  is,  where  there  is  a 
mere  improvident  issue  of  the  writ,  there  must  be  a  motion  to 
quash  it,  or  some  such  direct  attack,  and  that  a  suit  to  quiet 
title  after  the  sale  has  been  perfected  will  be  unavailing." 
But,  indeed,  in  this  case  it  is  not  so  much  as  shown  that  the 
writ  was  improvidently  issued.  It  is  not  shown  to  have  been 
issued  without  the  consent  of  the  commissioners.  It  is  shown 
that  thev  made  an  attempt  to  assign  the  judgment,  which,  if 
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legally  done,  would  have  given  the  assignee  the  right  to  have 
controlled  the  writ.  Neither  the  board  of  commissioners  nor 
any  person  with  authority  from  them  is  questioning  the  legal- 
ity  of  the  writ  or  sale.  The  question  as  presented  by  the  facts 
shows  that  the  board  of  commissioners  had  a  valid  judgment, 
which  was  a  lien  upon  the  real  estate  of  Thomas  J.  H.  Bower, 
and  the  commissioners  attempted  to  assign  it,  and  an  execu- 
tion was  issued  upon  it,  and  the  real  estate  of  the  judgment 
defendant  sold  to  satisfy  the  judgment,  and  the  appellant 
became  the  purchaser  for  about  the  full  amount  of  the  judg- 
ment, and  the  board  of  commissioners  are  making  no  ques- 
tion about  the  improvident  issuing  of  the  execution,  or  the 
legality  of  the  sale,  and  for  aught  that  appears  they  had  full 
knowledge  of  its  issuance  and  of  the  sale,  and  have  received 
full  payment  of  their  judgment.  Certainly,  under  these  cir- 
cumstances, the  appellees  are  in  no  condition  to  contest  the 
validity  of  the  sale,  and  the  appellant  derived  title  to  the  land 
by  such  sale  and  purchase.  It  remains,  then,  to  determine  the 
effect  of  the  sale  on  the  execution  on  the  Cobbs  judgment 
after  the  expiration  of  ten  years  from  the  rendition  thereof. 
By  section  608,  Revised  Statutes  of  1881,  it  is  provided  that 
"  all  final  judgments  in  the  supreme  and  circuit  courts  for 
the  recovery  of  money  or  costs  shall  be  a  lien  upon  real  estate 
and  chattels  real,  liable  to  execution  in  the  county  where 
judgment  is  rendered,  for  the  space  of  ten  years  after  the  ren- 
dition thereof,  and  no  longer,  exclusive  of  the  time  during 
which  the  party  may  be  restrained  from  proceeding  thereon 
by  any  appeal  or  injunction,  or  by  the  death  of  the  defend- 
ant, or  by  agreement  of  the  parties  entered  of  record." 

This  identical  question  was  considered  and  passed  upon  in 
the  case  of  Jenkins  v.  Newman,  122  Ind.  99.  In  that  case  a 
judgment  was  rendered  on  March  4, 1371,  and  execution  issued 
on  the  judgment  March  3,  1881.  In  speaking  of  the  sale 
made  on  such  execution,  at  pages  107, 108, it  is  said:  "The  judg- 
ment rendered  in  favor  of  Ferris  by  virtue  of  the  statute  was 
made  a  lien  on  the  land  of  the  judgment  debtor,  Alexander 
Jenkins,  for  the  period  of  ten  years  from  the  date  of  the  ren- 
dition of  such  judgment.  At  the  expiration  of  ten  years  that 
lien  expired,  and  cannot  be  extended  by  the  issuing  and  levy 
of  an  execution,  and  the  judgment  lien  expired  before  the  sale 
made  by  virtue  of  the  execution  issued  upon  the  judgment; 
BO  that  DO  title  passed  by  such  eale  by  reason  of  any  judgment 
lien." 
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This,  we  think,  must  be  the  correct  construction  to  be  given 
to  this  statute.  It  expressly  provides  that  the  judgment  shall 
be  a  lien  for  ten  years,  and  no  longer,  except  in  certain  cases, 
and  none  of  the  exceptions  are  applicable  in  this  case. 

If  a  party  desires  to  derive  the  benefit  of  his  judgment  lien 
he  must  enforce  it  during  its  lifetime,  and  if  he  fails  to  do  so 
he  derives  no  benefit  of  the  lien;  and  unless  the  judgment  plain- 
tiflF's  right  to  enforce  his  lien  is  suspended  on  account  of  some 
of  the  reasons  stated  in  the  section,  the  lien  expires  at  the  end 
of  ten  years,  and  he  obtains  no  title  by  virtue  of  the  lien 
through  a  sale  made  after  that  date.  The  conclusion  we  have 
reached  is  in  harmony  with  authority:  See  Freeman  on  Judg- 
ments, 3d  ed.,  sec.  392.  It  is  said:  "  The  lien  of  judgments, 
being  generally  created  and  limited  by  statutes  prescribing 
the  period  of  its  duration,  is,  for  the  most  part,  kept  strictly 
within  the  bounds  thus  assigned  to  it.  The  object  of  a  scire 
facias  is  not  to  extend  or  to  continue  the  lien,  but  to  enable 
plaintiff  to  make  it  available  by  execution.  Therefore  if  the 
law  provide  that  judgment  liens  shall  continue  for  a  number 
of  years,  but  that  execution  can  issue  only  within  a  shorter 
period,  it  may  be  necessary  for  the  plaintiff  to  revive  his  judg- 
ment so  as  to  obtain  execution  after  the  lapse  of  this  shorter 
period,  and  before  the  expiration  of  the  lien.  In  case  he  pro- 
ceeds to  revive  his  judgment  by  scire  facias,  this  will  not 
prolong  the  lien  beyond  the  time  prescribed  by  statute." 

The  same  author,  at  section  394  a,  says:  "  The  time  during 
which  judgments  have  the  force  of  liens  on  the  lands  of  judg- 
ment debtors  is  usually  prescribed  by  statute.  In  many  in- 
stances, executions  have  been  taken  out  and  levies  made  within 
the  time  prescribed  for  the  continuance  of  the  lien,  but  so  late 
that  the  sale  did  not  take  place  until  after  the  lapse  of  such 
time.  In  regard  to  such  cases,  so  far  as  our  observation  has 
extended,  it  has,  except  in  the  state  of  Missouri,  been  uniformly 
held  that  the  execution  and  levy  did  not  continue  the  lien, 
and  that  to  preserve  tlie  priority  acquired  by  the  judgment 
the  sale  must  be  made  during  the  statutory  period.  The  title 
acquired  at  such  a  sale  is  therefore  precisely  the  same  as 
though  the  judgment  had  never  been  regarded  as  a  lien": 
Bagley  v.  Ward,  37  Cal.  121;  99  Am.  Dec.  256;  Isaac  y.  Swift, 
10  Cal.  71;  70  Am.  Dec.  698;  Roe  v.  Swart,  5  Caw.  294;  Little 
V.  Harvey,  9  Wend.  158;  Tufts  v.  Tufts,  18  Wend.  621;  Davis  v. 
Ehrman,  20  Pa.  St.  256;  Javies  v.  Wortham,  88  111.  69;  Farsour 
V.  Ehyne,  82  N.  C.  149. 
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The  sale  upon  the  execution  issued  on  the  judgment  in  favor 
of  the  board  of  commissioners,  having  been  made  within  the 
lifetime  of  this  lien,  related  back  to  the  date  of  judgment,  and 
the  sale  on  the  execution  issued  on  the  Gobbs  judgment  was 
subject  to  the  lien  of  the  judgment  in  favor  of  the  board. 

It  follows  from  the  conclusion  we  have  reached  that  the 
court  erred  in  overruling  the  demurrer  to  the  complaint. 

Judgment  reversed,  at  costs  of  appellees,  with  instructions  to 
sustain  the  demurrer  to  the  complaint. 

Judgment  —  Issuancb  of  Execution  thereunder.  —  Execation  nnder 
»  jndgment  io  favor  of  a  plaintiff  is  issued  and  made  returnable  at  his  option: 
Blodqett  v.  Perry,  97  Ma  263;  10  Am.  St.  Rep.  307.  A  defect  In  issuing  an 
execution  may  be  cured:  Hali  ▼.  Ladcmond,  50  Ark.  113;  7  Am.  St.  Rep.  84, 
and  note. 

Judqmbnt  —  Assignment  of.  —  An  action  to  set  aside  a  judgment  may 
be  maintained  against  an  assignee:  Magin  v.  Lamb,  43  Minn.  80;  19  Am.  St. 
Rep.  216.  An  assent  by  an  heir  toa  sale  under  a  void  judgment  passes  an  equi- 
table title  as  to  his  share:  Salmond  v.  Price,  13  Ohio,  368;  42  Am.  Dec.  204. 
As  to  the  assignment  of  judgments  and  the  validity  of  executions  there* 
under,  sde  extended  note  to  Dugaa  v.  Mathews,  54  Am.  Dec.  3G6-369. 

JcDGMRNT  Lien  —  Statutory  Period.  —  The  lien  of  a  judgment  ceases 
with  the  judgment's  life:  Paxtoa  v.  Eich,  85  Va.  378. 
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Malicious  Prosecution  —  Conviction  and  Acquittal  as  Affecting 
Right  of  Action  —  SuFFiciENcy  of  Complaint.  — A  complaint  in  ma- 
licious prosecution,  alleging  a  conviction  before  a  justice  of  the  peace 
and  an  acquittal  on  appeal,  and  that  the  prosecution  was  malicious  and 
without  probable  cause,  but  containing  no  allegation  that  the  conviction 
was  procured  by  perjury  or  subornation  of  perjury  on  the  part  of  de- 
fendant, or  by  fraud  or  collusion,  or  any  improper  motive  on  the  part  of 
the  justice,  is  insufficient  on  demurrer.  In  such  case  the  conviction  is 
conclusive  evidence  of  probable  cause,  and  exonerates  the  defendant 
from  liability. 

Maucious  Prosecution  —  Conviction  as  Proof  of  Probable  Cause.  — 
In  an  action  for  malicious  prosecution,  founded  upon  a  conviction  below 
and  an  acquittal  on  appeal,  the  conviction,  in  the  absence  of  fraud,  is 
conclusive  evidence  of  probable  cause,  and  relieves  the  defendant  from 
liability. 

MALiaous  Pbossoution  —  Relying  on  Advice  of  Counsel  as  Probable 
Cause.  —  In  malicious  prosecution  the  burden  of  proof  is  upon  the 
plaintiff  to  prove  want  of  probable  cause,  and  where  the  defendant  baa 
laid  all  the  facts  before  counsel,  and  has  acted  in  good  faith  upon  the 
•dvice  given,  this  exonerates  him  from  liability. 


Nov.  1890.]  Ada'ms  v.  Bicknell.  677 

Malicious  Pkosectjtion  —  Conviction  as  Proof  of  Probablb  Cause.  — 
Where  a  court  of  competent  jurisdiction  to  try  aa  offense  has  acted. 
upon  all  the  facts,  and  has  found  the  defendant  guilty,  this  constitutes 
probable  cause,  and  conclusively  exonerates  the  prosecuting  witness 
from  liability  in  an  action  for  malicious  prosecution,  although  the  con* 
viction  has  been  appealed  from  and  an  acquittal  had. 

/.  0.  Chancy  and  W.  S.  Maple,  for  the  appellant. 

W.  C.  Hultz  and  0.  B.  Harris,  for  the  appellee. 

Olds,  C.  J.  This  is  an  action  for  a  malicious  prosecution. 
The  complaint  alleges  that  in  March,  1887,  the  appellee  insti- 
tuted before  a  justice  of  the  peace  a  prosecution  against  the 
appellant,  charging  the  appellant  with  having  obstructed  a 
public  highway  in  Sullivan  County,  Indiana. 

It  appears  from  the  averments  of  the  complaint  that  the 
appellant  was  convicted  before  the  justice  of  the  peace,  and 
he  took  an  appeal  to  the  circuit  court,  and  was  acquitted  of 
the  charge. 

The  complaint  contains  proper  averments  that  the  prosecu- 
tion was  malicious  and  without  probable  cause,  but  there  are 
no  averments  that  the  conviction  before  the  justice  was  pro- 
cured by  perjury  or  subornation  of  perjury  on  the  part  of  the 
appellee,  or  by  fraud  or  collusion,  or  any  improper  motives  on 
the  part  of  the  justice. 

A  demurrer  was  sustained  to  the  complaint,  exceptions 
reserved  to  the  ruling,  and  the  ruling  of  the  circuit  court  in 
sustaining  the  demurrer  is  assigned  as  error. 

The  sole  question  presented  is  as  to  whether  the  complaint 
is  rendered  defective  on  account  of  its  showing  that  there  waa 
a  conviction  of  the  appellant  before  the  justice  of  the  peace. 

It  is  contended  by  counsel  for  appellee  that  the  fact  that 
the  appellant  was  convicted  by  the  justice,  in  the  absence  of 
averments  that  such  conviction  was  procured  by  perjury  or 
subornation  of  perjury  on  the  part  of  the  appellee,  or  showing, 
that  it  was  procured  by  fraud  or  collusion  on  his  part,  rebuts 
the  other  averments  of  malice  and  want  of  probable  cause, 
and  is  conclusive  evidence  of  probable  cause,  and  exonerates 
the  appellee  from  liability. 

On  the  other  hand,  it  is  contended  by  counsel  for  appellant 
that  the  appeal  operated  to  vacate  the  judgment  before  the 
justice,  and  the  cause  came  up  in  the  circuit  court  for  a  trial 
de  novo;  that  it  is  the  same  as  if  a  new  trial  had  been  granted 
by  the  justice,  and  hence  is  not  conclusive  evidence  that  prob- 
able cause  existed  for  instituting  the  prosecution. 
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The  decisions  of  the  courts  are  not  uniform  upon  the  ques- 
tion presented,  but  we  think  the  great  weight  of  authority  is 
to  the  effect  that  the  judgment  of  conviction  of  the  justice's 
court,  though  appealed  from  and  an  acquittal  had  in  the  cir- 
cuit court,  is,  in  the  absence  of  fraud,  conclusive  of  probable 
cause. 

Cooley  on  Torts,  2d  ed.,  page  185,  states  the  law  to  be:  "If 
the  defendant  is  convicted  in  the  first  instance,  and  appeals, 
and  is  acquitted  in  the  appellate  court,  the  conviction  below 
is  conclusive  of  probable  cause." 

Stephen,  in  his  work  on  the  law  relating  to  actions  for  ma- 
licious prosecution,  page  101,  says:  "It  seems  probable  that 
the  reversal  on  appeal  of  a  conviction  is  not  a  termination 
favorable  to  the  person  convicted  upon  which  he  can  found  an 
action  for  malicious  prosecution.  Reynolds  v.  Kennedy,  1  Wils. 
232  (1748),  which  has  frequently  been  quoted  as  an  authority, 
was  an  appeal  from  the  court  of  king's  bench  in  Ireland. 
The  declaration  was  for  seizing  the  plaintiflf's  brandy,  and 
*  falsely  and  maliciously '  exhibiting  an  information  against 
him  before  the  subcommissioners  of  excise  for  not  having 
paid  duty  upon  it.  It  alleged  that  the  subcommissioners 
condemned  the  brandy,  and  that  the  commissioners  of  appeal 
'most  justly  reversed  the  judgment  of  the  subcommissioners.' 
It  was  held  that  as  to  the  information  before  the  subcommis- 
sioners, the  declaration  showed  a  foundation  for  the  prosecu- 
tion, and  that  as  to  the  appeal  *we  cannot  infer  from  the  judg- 
ment of  reversal  of  the  commissioners  of  appeal,  that  the 
defendant,  the  prosecutor,  was  guilty  of  any  malice.' " 

In  Griffis  v.  Sellers,  2  Dev.  &  B.  492,  31  Am.  Dec.  422,  a 
well-reasoned  case,  it  is  held  that  where  there  were  a  trial  and 
conviction  in  the  county  court,  and  an  appeal  taken  to  the 
superior  court,  where  the  defendant  was  acquitted,  it  was  con- 
clusive of  probable  cause,  and  that  the  defendant  in  such  case 
could  not  maintain  an  action  for  malicious  prosecution,  and 
the  declaration  was  held  bad  for  this  reason. 

In  the  case  of  Clements  v.  Odorless  etc.  Co.,  67  Md.  476,  1 
Am.  St.  Rep.  409,  in  an  action  for  malicious  prosecution, 
where  there  had  been  a  judgment  in  favor  of  the  defendant, 
in  the  cause  upon  which  the  prosecution  was  based,  which 
judgment  had  been  reversed,  said:  "It  was  the  deliberate 
judgment  of  a  court  of  competent  jurisdiction  that  there  was 
not  only  a  probable  cause  for  filing  the  bill  for  injunction,  but 
that  the  appellee  was  entitled  to  the  relief  prayed.     A  judg- 
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ment  thus  rendered  ought  to  be  considered  conclusive  as  to 
the  question  of  probable  cause,  although  it  was  reversed  on 
appeal  by  the  supreme  court;  otherwise,  in  every  case  of  re- 
versal, an  action  would  lie  for  the  institution  of  the  original 
suit." 

Whitney  v.  Pechham,  15  Mass.  243,  is  a  case  directly  in 
point.  The  plaintiff  in  that  case  was  arrested  for  an  alleged 
assault  and  battery,  and  tried  and  convicted  before  a  justice. 
On  appeal  to  the  circuit  court  of  common  pleas,  he  was  ac- 
quitted. The  supreme  court  held  that  the  conviction  before 
the  justice,  he  having  jurisdiction  of  the  subject-matter,  was 
conclusive  evidence  that  there  was  probable  cause:  Parker  v. 
Huntington,  2  Gray,  124;  Parker  v.  Farley,  10  Cush.  279. 

In  Bitting  v.  Ten  Eyck,  82  Ind.  421,  42  Am.  Rep.  505,  it  is 
said  by  this  court:  "  The  conviction  of  the  plaintiff  is  always 
evidence  of  probable  cause,  unless  it  was  obtained  chiefly  or 
wholly  by  the  false  testimony  of  the  defendant;  generally  it 
is  conclusive  evidence  of  probable  cause."  It  is  further  said: 
"And  it  has  been  held  sufficient  evidence  of  probable  cause  to 
show  that  the  plaintiff  was  convicted  of  the  offense  before  a 
justice  of  the  peace  who  had  jurisdiction,  although  he  was 
afterwards  acquitted  on  an  appeal." 

These  decisions  are  in  accordance  with  other  holdings  in 
regard  to  the  law  governing  malicious  prosecutions. 

The  burden  of  proof  rests  upon  the  plaintiff,  in  such  cases, 
to  prove  the  want  of  probable  cause;  and  in  this  class  of  cases 
it  has  been  held  that  where  one  lays  all  the  facts  before  coun- 
sel, and  acts  in  good  faith  upon  an  opinion  given,  it  exonerates 
him  from  liability. 

In  Cooley  on  Torts,  page  183,  Mr.  Cool ey  says:  "It  may 
perhaps  turn  out  that  the  complainant,  instead  of  relying 
upon  his  own  judgment,  has  taken  the  advice  of  counsel 
learned  in  the  law,  and  acted  upon  that.  This  should  be 
safer  and  more  reliable  than  his  own  judgment,  not  only  be- 
cause it  is  the  advice  of  one  who  can  view  the  facts  calmly 
and  dispassionately,  but  because  he  is  capable  of  judging  of 
the  facts  in  their  legal  bearings.  A  prudent  man  is  therefore 
expected  to  take  such  advice;  and  when  he  does  so,  and  places 
all  the  facts  before  his  counsel,  and  acts  upon  his  opinion, 
proof  of  the  fact  makes  out  a  case  of  probable  cause,  provided 
the  disclosure  appeals  to  have  been  full  and  fair,  and  not  to 
have  withheld  any  of  the  material  facts";  and  this  doctrine  is 
adhered  to  by  this  court,  and  is  distinctly  and  clearly  stated 
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in  the  case  of  Paddock  v.  Watts,  116  Ind.  146,  151,  9  Am.  St. 
Rep.  832,  as  follows:  "  Where  one  lays  all  the  facts  before 
counsel,  and  acts  in  good  faith  upon  an  opinion  given,  he  is 
not  liable  to  an  action,  even  though  it  turn  out  that  he  was 
mistaken.  But  in  order  that  he  may  obtain  immunity,  he 
must  have  made  a  full  and  fair  statement  of  all  the  facts 
known  to  him." 

When  the  question  arises  upon  the  evidence,  it  is  usually  a 
controverted  fact  as  to  whether  the  defendant  did  make  a 
full  and  fair  statement  of  all  the  facts  known  to  him,  and 
acted  in  good  faith  on  the  opinion  given;  but  should  it  af- 
firmatively appear  in  a  complaint  that  the  defendant  did 
make  a  full  and  fair  statement  to  counsel,  and  in  good  faith 
acted  upon  an  opinion  given,  it  would  seem  that  it  would 
show  a  case  of  probable  cause  on  the  part  of  the  defendant, 
and  render  the  complaint  insufficient  to  wi-thstand  a  demur- 
rer; or  if  such  a  state  of  facts  should  be  pleaded  as  a  defense, 
it  would  be  good  to  withstand  a  demurrer. 

If  it  be'  a  good  defense,  then  it  destroys  the  plaintiff's  right 
of  action  when  it  is  fully  stated  in  his  complaint. 

One  of  the  reasons  upon  which  this  rule  is  based  is,  that 
when  the  prosecuting  witness  acts  upon  facts  which  are  of 
such  a  character  that  when  they  are  stated  to  a  calm  and  dis- 
passionate person,  capable  of  judging,  they  lead  him  to  con- 
clude the  person  charged  is  guilty,  they  are  such  as  to  make 
a  case  of  probable  cause  on  which  the  prosecuting  witness  has 
the  right  to  act;  so  in  relation  to  a  case  like  the  one  at  bar,  if 
the  facts  are  such  as  lead  a  court  of  competent  jurisdiction  to 
try  the  offense,  to  act  upon  them  and  find  the  defendant 
guilty,  it  makes  out  a  case  of  probable  cause,  and  conclusively 
exonerates  the  prosecuting  witness  from  liability,  although  an 
appeal  may  be  taken  and  an  acquittal  had  in  the  appellate 
court. 

As  said  in  Paddock  v.  Watts,  116  Ind.  146,  151,  9  Am.  St. 
Rep.  832,  "  Where  one  lays  all  the  facts  before  counsel,  and 
acts  in  good  faith  upon  an  opinion  given,  he  is  not  liable  to 
an  action,  even  though  it  turn  out  that  he  was  mistaken." 

So  it  may  be  said  in  a  case  where  the  judgment  of  convic- 
tion is  appealed  from  and  an  acquittal  had.  If  the  prose- 
cuting witness  presented  the  facts  to  one  court,  competent  to 
try  the  cause,  and  the  court  found  the  defendant  guilty, 
it  makes  out  a  case  of  probable  cause,  and  exonerates  him 
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from  liability,  though  that  court  erred  in  its  judgment.  This 
is  undoubtedly  the  true  rule. 

It  is  the  duty  of  citizens  when  they  are  in  possession  of 
facts  which,  when  fully  and  fairly  presented  to  a  calm  and 
dispassionate  lawyer,  capable  of  determining  whether  such 
facts  constitute  a  crime  such  as  should  be  prosecuted  and 
punished,  or  sufficient  when  presented  to  a  court  having  ju- 
risdiction to  try  the  offense,  to  lead  the  court  to  act  upon 
them,  and  find  the  defendant  guilty,  to  take  legal  steps  for 
the  punishment  of  such  offenders;  and  they  should,  when  they 
act  in  good  faith  upon  such  facts,  be  exonerated  from  any 
liability  in  an  action  for  malicious  prosecution. 

If  it  was  averred  or  shown  by  the  complaint  in  this  case 
that  such  conviction  had  been  procured  by  perjury  or  subor- 
nation of  perjury  on  the  part  of  the  appellee,  or  by  any  fraud 
or  collusion  on  his  part,  it  would  present  a  different  question; 
but  it  contains  no  such  averments. 

The  conclusion  we  have  reached  being  in  harmony  with  the 
ruling  of  the  circuit  court,  the  judgment  must  be  affirmed. 

Judgment  affirmed,  with  costs. 


Malicioxts  Prosecution — Sufficiency  of  Complaint. — A  plain  and 
clear  statement  of  the  facts  constituting  the  wrong  is  sufficient:  Antcliff  y. 
June,  81  Mich.  477;  21  Am.  St.  Rep.  533;  and  note;  Cottrell  v.  CoUrell,  126 
Ind.  181. 

Malicious  Prosecution  —  Conviction  as  a  Proof  of  Probable  Cause. 
—  An  acquittal  does  not  establish  a  want  of  probable  cause:  Boeger  v.  Lan- 
genberg,  97  Mo.  390;  10  Am.  St.  Rep.  322,  and  note;  Brown  v.  Randall,  36 
Conn.  56;  4  Am.  Rep.  35;  Jones  v.  Finch,  84  Va.  204.  Where  there  is  a  failure 
to  establish  want  of  probable  cause,  a  nonsuit  is  properly  granted:  Fenster- 
maker  v.  Page,  20  Nev,  290. 

Malicious  Prosecution — Probable  Cause  —  Acting  under  Advice 
"of  Counsel.  —  The  presumption  of  malice  may  be  rebutted  by  showing  that 
prosecutor  acted  under  advice  of  counsel:  Smith  v.  Walter,  125  Pa.  St.  453; 
Huntington  v.  Oault,  81  Mich.  144;  Hazzard  v.  Flury,  120  N.  Y.  223;  Cooney  v. 
Chase,  81  Mich.  203.  But  if  full  disclosure  was  not  made  to  the  attorney  the 
fact  that  the  action  was  brought  on  his  advice  will  not  be  a  shield  to  an  action 
for  malicious  prosecution:  Cointement  v.  Cropper,  41  La.  Ann.  303;  and  the 
eame  is  true  if  false  statements  were  made  to  the  attorney:  Peterson  y* 
Tmer,  80  Mich.  350. 
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Louisville,  New  Albany,  and  Chicago  Railway 
Company  v.  Nitsche. 

(126  INDIANA,  229.] 

Railroads  —  Negligence — Setting  Fire  on  Right  of  Wat. — Where 
a  railroad  company,  whose  right  of  way  as  well  as  surrounding  lands  ia 
composed  of  one  vast  bed  of  turf  or  peat,  intentionally  sets  fire  to  such 
right  of  way  in  a  season  of  great  drought,  it  is  guilty  of  positive  tort, 
and  not  of  mere  passive  negligence,  and  is  liable  for  all  loss  resulting  to 
adjoining  owners  or  others  to  whose  land  the  fire  is  communicated  by 
an  ordinary  wind. 

Railroads  —  Negligence  —  SErrixo  Fire  on  Right  op  Way. — A  rail- 
road company  may  remove  combustible  material  from  its  right  of  way, 
and  while  it  may  ordinarily  employ  tire  for  that  purpose  without  com- 
mitting negligence,  still,  when  the  use  of  fire  greatly  imperils  adjoining 
property,  it  is  a  positive  wrong  to  employ  fire  for  such  purpose,  for 
which  the  company  must  respond  in  damages  in  case  of  loss. 

G.  W.  Friedley  and  E.  C.  Field,  for  the  appellant. 

J.  Kopelke,  for  the  appellee. 

Elliott,  J.  Gathered  and  grouped  in  a  form  sufSciently 
mil  and  clear  to  exhibit  the  questions  of  law  which  arise  in 
this  case,  the  facts  as  they  appear  in  the  special  finding  may 
be  thus  stated:  The  appellee  is  the  owner  of  lands  used  for 
ordinary  farming  and  grazing  purposes,  adjoining  the  appel- 
lant's railroad.  On  the  nineteenth  day  of  July,  1887,  the 
section-hands  of  the  appellant,  by  order  of  its  road-master, 
set  fire  to  grass,  weeds,  and  other  combustible  materials 
on  the  appellant's  right  of  way,  a  short  distance  from  the 
appellee's  land,  and  burned  off  a  great  part  of  the  space 
occupied  by  the  track.  The  object  of  the  section-men  was  to 
remove  from  the  right  of  way  all  combustible  materials.  At 
the  time  the  fire  was  set  out  it  was  very  dry,  no  rain  having 
fallen  for  more  than  four  weeks.  The  section-men  extin- 
guished all  the  blaze  and  flame  caused  by  the  fire  set  out  by 
them,  but  fire  remained  in  some  pieces  of  turf  which  had  been 
ignited,  and  although  there  was  no  flame,  the  fire  was  still 
alive  and  smoldering.  These  pieces  of  burning  turf  were  cast 
back  upon  the  space  which  had  been  burned  over.  The  ap- 
pellant's right  of  way  extended  over  beds  of  turf,  or  peat,  and 
the  same  material  formed  the  surface  of  the  body  of  ,adjoin- 
ing  lands,  and  also  of  the  appellee's  land,  which  was  adjacent 
to  the  right  of  way  of  the  appellant.  Turf,  or  peat,  when 
dry,  will  ignite,  and  burn  to  the  depth  at  which  it  ceases  to  be 
dry.     On  the  twenty-second  day  of  July,  1887,  the  wind  shifted 
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to  the  northeast,  and  blew  fresh,  but  not  unusually  strong  for  the 
locality.  The  fire  smoldering  in  the  pieces  of  turf  cast  back 
upon  the  track  was  kindled  into  a  flame,  and,  passing  from 
the  right  of  way,  communicated  fire  to  the  land  owned  by 
Hawkinson,  burned  there  for  a  time,  but  finally  all  the  fire 
that  was  visible  was  fought  out  and  extinguished  by  persons 
residing  in  the  neighborhood.  The  fire  had,  however,  com- 
municated with  the  turf  on  Hawkinson's  farm,  where  it  re- 
mained dormant  until  the  morning  of  the  twenty-third  day 
of  the  month  named;  on  that  day  it  broke  out  and  spread 
over  the  land  of  Schafier.  For  the  second  time  neighbors 
extinguished  such  flame  as  was  visible,  but  the  turf  still  held 
fire,  and  burned  slowly.  On  the  twenty-fourth  day  of  the 
same  month  the  wind  shifted  to  the  south,  and  the  fire  from 
Schaff'er's  land  was  communicated  to  the  turf,  or  peat,  on  the 
appellee's  farm.  For  the  third  time  such  fire  as  could  be 
seen  or  reached  was  extinguished  by  persons  residing  in  the 
neighborhood,  assisted  by  the  employees  of  the  appellant;  but 
still  the  fire  remained  in  the  turf,  smoldering,  but  not  ex- 
tinguished. On  the  second  day  of  August  the  wind  increased, 
but  it  did  not  blow  stronger  than  is  usual  in  the  locality,  and 
again  the  fire,  smoldering  in  the  turf  on  appellee's  farm,  broke 
out.  It  ran  over  ten  acres,  and  caused  the  appellee  serious 
loss.  *'  By  reason  of  the  dryness  of  the  season  and  the  char- 
acter of  the  soil,"  says  the  trial  court  in  its  finding,  "  it  was 
negligence  on  the  part  of  the  defendant  to  set  fire  to  and  burn 
off"  the  right  of  way  at  the  place  and  time  where  the  same 
was  so  burned." 

An  essential  and  ruling  element  of  this  case  is,  that  it  was 
a  tortious  act  to  set  out  the  fire  which  caused  the  plaintiff's 
injury.  It  was  something  more  than  culpable  negligence  to 
start  a  fire  on  a  bed  of  turf,  or  peat,  in  a  season  of  great 
drought,  when  for  weeks  no  rain  had  fallen,  and  the  ground 
was  parched  and  dry.  The  act  of  the  defendant  in  setting 
out  a  fire  at  such  a  place  and  under  such  conditions  was  a 
positive  wrong;  for  the  law  forbids  that  one  person  should 
put  the  property  of  another  in  jeopardy  by  such  an  act.  In 
degree,  only,  is  there  a  difference  between  such  a  case  as  this 
and  one  in  which  a  person  kindles  a  fire  near  a  train  of  gun- 
powder leading  to  a  magazine  filled  with  explosive  sub- 
stances. In  essence,  the  case  is  the  same  as  that  of  one  who 
builds  a  fire  upon  materials  that  will  ignite  and  continue 
burning,  in  a  place  where  all  surrounding  materials  are  of  the 
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same  combustible  character.  If  a  person  should  kindle  a 
fire  in  a  great  heap  of  inflammable  paper,  surrounded  on 
every  side  by  other  like  heaps,  with  the  line  of  communica- 
tion between  them  direct  and  unbroken,  no  one,  we  venture 
to  say,  would  hesitate  to  declare  that  he  by  whom  the  fire 
was  kindled  was  guilty  of  a  positive  tort,  and  not  of  mere 
passive  negligence. 

A  railroad  company  has  a  right  to  remove  combustible 
material  from  its  right  of  way,  and  ordinarily  it  may  not  be 
negligence  to  employ  fire  for  that  purpose;  but  where  the 
conditions  are  such  as  to  put  in  great  peril  adjacent  property, 
fire  cannot  be  rightfully  used  for  such  a  purpose.  Fire  is  a 
necessary  agent,  in  common  use  in  life,  and  from  its  employ- 
ment, under  ordinary  conditions,  negligence  or  wrong  is  not 
necessarily  inferable;  but  it  may  be  so  used  as  to  make  the 
person  using  it  guilty  of  a  tortious  act.  The  doctrine  we  as- 
sert was  declared  in  the  early  years  of  the  common  law: 
Smith  V.  Frampton,  2  Salk.  644;  Tubervil  v.  Stamp,  1  Salk.  13; 
Anonymous,  Cro.  Eliz.  10. 

The  rule  has  continued  in  unbroken  force  through  all  the 
ages  of  the  jurisprudence  of  the  English-speaking  nations: 
Catron  v.  Nichols,  81  Mo.  80;  51  Am.  Rep.  222;  Miller  v.  Mar- 
<tn,16  Mo.  508;  57  Am.  Dec.  242;  Clark  v.  Foot,  8  Johns.  421; 
Barnard  v.  Poor,  21  Pick.  878;  If  anion  v.  Ingram^  3  Iowa,  81; 
Fahn  v.  Reichart,  8  Wis.  255;  76  Am.  Dec.  237;  Filliter  v. 
Phippard,  11  Q.  B.  347;  McKenzie  v.  McLeod,  10  Bing.  385; 
Cleland  v.  Thornton,  43  Cal.  437;  Collins  v.  Qrosedose,  40  Ind. 
414.  A  lawful  act  may  be  done  in  such  a  mode  or  under 
such  circumstances  as  to  make  it  wrongful,  and  where  fire 
is  used  in  an  improper  manner,  or  under  circumstances  such 
as  inexcusably  imperil  surrounding  or  adjacent  property,  the 
person  so  using  it  is  a  wrong-doer:  Gagg  v.  Vetter,  41  Ind. 
228;  13  Am.  Rep.  322;  FreemantU  v.  London  etc.  Ry  Co.,  2 
Post.  &  F.  337;  Aldridge  v.  Great  Western  etc.  R'y  Co.,  3  Man. 
<fe  G.  615;  Vaughan  v.  Menlove,  3  Bing.  N.  C.  468;  Crogate 
v.  Morris,  Brownl.  197;  Higgins  v.  Dewey,  107  Mass.  494;  9 
Am.  Rep.  63.  In  a  series  of  cases  our  court  has  held  that 
railroad  companies  are  not  liable  for  setting  out  fire  on  their 
own  right  of  way,  but  are  liable  for  negligently  suffering  it  to 
escape  and  injure  adjacent  property:  Pittsburgh  etc.  R'y  Co.  v. 
Hixon,  79  Ind.  Ill,  and  cases  cited;  Pittsburgh  etc.  R'y  Co.  v. 
Jones,  86  Ind.  496;  44  Am.  Rep.  334;  Brinkman  v.  Bender,  92 
Ind.  234;  Louisville  etc.  Ry  Co.  v.  Ehlert,  87  Ind.  339;  Indiana 
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etc.  R'y  Co.  v.  Adamson,  90  Ind.  60;  Indiana  etc.  R'y  Co.  v. 
McBroom,  91  Ind.  Ill;  Wabash  etc.  R'y  Co.  v.  Johnson,  96  Ind. 
40;  Pittsburgh  etc.  Ry  Co.  v.  Hixon,  110  Ind.  225.  Within 
the  principles  established  by  these  authorities,  the  person 
whose  land  was  first  reached  by  the  fire  would  undoubtedly 
be  entitled  to  recover;  for  the  use  of  fire,  under  the  circum- 
stances existing  at  the  time  the  fire  was  set  out  by  the  appel- 
lant, was  wrongful,  and  the  conditions  were  such  as  to  make 
it  reasonably  certain  that  it  would  leave  the  appellant's  right 
of  way  and  follow  the  continuous  beds  of  peat,  or  turf,  upon 
which  the  track  was  laid,  and  which  extended  on  every  side 
of  it,  covering  many  acres.  That  the  fire  would  escape  from 
the  right  of  way  was  so  probable  that  the  appellant  must  be 
held  responsible  for  what  did  actually  occur;  for  all  persons 
are  required  to  foresee  and  provide  against  the  probable  con- 
sequences of  their  acts.  Unusual  and  improbable  results  are 
not  to  be  anticipated,  but  usual  or  probable  ones  must  be: 
Billman  v.  Indianapolis  etc.  R.  R.  Co.,  76  Ind.  166;  40  Am. 
Doc.  230;  Dunlap  v.  Wagner,  85  Ind.  529;  44  Am.  Rep.  42; 
Wabash  etc.  Ry  Co.  v.  Locke,  112  Ind.  404;  2  Am.  St.  Rep. 
193;  Louisville  etc.  R'y  Co.  v.  Wood,  113  Ind.  544,  556,  and 
cases  cited;  Clore  v.McIniire,  120  Ind.  262,  265;  Cincinnati 
etc.  R.  R.  Co.  v.  Cooper,  120  Ind.  469,  472;  16  Am.  St.  Rep. 
334;  Terre  Haute  etc.  R.  R.  Co.  v.  Clem,  123  Ind.  15;  18  Am. 
St.  Rep.  303;  Lane  v.  Atlantic  Works,  111  Mass.  136;  Hill  v. 
Winsor,  118  Mass.  251. 

The  only  difficulty  which  this  case  presents  grows  out  of  the 
fact  that  the  fire  crossed  the  land  of  Hawkinson  and  of  Schaffer 
before  reaching  that  of  the  appellee;  but  the  difficulty  will  be 
found,  upon  scrunity  and  analysis,  to  be  apparent  rather  than 
real.  Its  apparel  of  seeming  strength  drops  when  the  tests  of 
reason  and  authority  are  applied,  for  neither  upon  principle 
nor  authority  can  it  be  justly  concluded  that  the  injury  was 
80  remote  as  to  defeat  a  right  of  recovery.  As  has  been  shown, 
the  act  of  setting  out  a  fire  at  such  a  season,  and  on  an  inflam- 
mable and  continuous  bed  of  peat,  was  a  positive  wrong  and 
not  mere  passive  negligence,  so  that  the  case  falls  within  the 
rule  declared  in  the  famous  '*  Squib  case,"  which  our  own  and 
other  courts  have  so  often  and  so  strongly  approved:  Scott  t. 
Shepherd,  2  W.  Black.  892;  Billman  v.  Indianapolis  etc.  R.  R. 
Co.,  76  Ind.  166;  40  Am.  Dec.  230;  Dunlap  v.  Wagner,  85  Ind. 
529;  44  Am.  Rep.  42;  Terre  Haute  etc.  R.  R.  Co.  v.  Buck,  96 
Ind.  346;  49  Am.  Rep.  168;  Louisville  etc.  R'y  Co.  v.  Fahey^ 
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104  Ind.  409;  Indianapolis  etc.  R'y  Co.  v.  Pitzer,  109  Ind.  179 
(188);  58  Am.  Rep.  387;  Ohio  etc.  R.  R.  Co.  v.  Hecht,  115  Ind. 
443,  and  cases  cited;  Louisville  etc.  R'y  Co.  v.  Snyder, 117  Ind. 
435;  10  Am.  St.  Rep.  60;  Denver  etc.  R'y  Co.  v.  Harris,  122 
U.  S.  597;  Lake  Shore  etc.  R'y  Co.  v.  Rosenzweig,  113  Pa.  St. 
519;  Addison  onf  Torts,  42;  Cooley  on  Torts,  70;  Bishop  on  Non- 
contract  Law,  sec.  45;  2  Shearman  and  Redfield  on  Neg- 
ligence, 4th  ed.,  sec.  742.  The  wrong  of  the  appellant  put  in 
motion  the  destructive  agency,  and  the  result  is  directly  at- 
tributable to  that  wrong.  In  this  instance,  cause  and  effect 
are  interlinked;  there  is  no  break;  the  chain  is  perfect  and 
complete.  The  line  of  connection  is  as  continuous  and  almost 
as  closely  woven  into  unity  as  the  beds  of  peat  which  the  rail- 
road traverses,  and  which  lie  in  one  vast  body  along  the  right 
of  way.  Firing  one  part  of  such  a  body  of  inflammable  ma- 
terial when  it  was  parched  by  the  long  drought  was,  in  legal 
contemplation,  firing  it  all,  for  the  spread  of  the  fire  was  so 
probable  that  it  was  the  duty  of  the  appellant  to  foresee  the 
result-  and  not  set  out  the  fire.  If  a  man  should  set  fire  to  a 
rope  saturated  with  inflammable  oil,  leading  from  house  to 
house,  and  the  fire,  following  the  rope,  should  destroy  a  third 
house,  we  suppose  it  to  be  perfectly  clear  that  he  would  be 
liable  to  the  owner  of  that  house;  and  what  is  true  of  the  imagi- 
nary case  is  true  of  the  actual  one,  for  the  line  of  causation 
is  even  more  complete  and  perfect  in  the  latter  than  in  the 
former.  We  discriminate  this  case  from  the  case  of  Penn- 
$ylvania  Co.  v.  Whitlock,  99  Ind.  16;  50  Am.  Rep.  71.  There 
is  solid  reason  for  discriminating  between  the  two  cases.  In 
the  one  there  was  mere  passive  negligence,  in  the  other  a  posi- 
tive wrong.  There  is  also  another  element  of  difi'erence,  for 
the  case  referred  to  proceeds  upon  the  theory  that  there  was 
an  intervening  agency  and  a  break  in  the  line  of  causation, 
while  here  no  such  theory  can  be  framed  without  violence  to 
the  facts,  since  the  fire  followed  the  continuous  inflammable 
bed  of  peat  upon  which  it  was  ignited  by  the  appellant.  It 
must,  indeed,  be  owned  that  the  case  cited  carries  the  doc- 
trine to  the  utmost  verge.  The  doctrine  cannot,  at  all  events, 
be  extended,  for  even  limiting  it  to  the  facts  of  the  particular 
instance  then  before  the  court,  the  decision  is  in  conflict  with 
the  decisions  of  the  supreme  court  of  the  United  States,  with 
those  of  almost  all  of  the  state  courts,  and  it  is  at  variance 
with  the  views  of  the  standard  text-writers:  Milwaukee  etc.  R'y 
Co.  V.  Kellogg,  94  U.  S.  469;  Shearman  and  Redfield  on  Negli- 


Dec.  1890.]    Louisville  etc.  R'y  Co.  v.  Nitschb.  587 

gence,  4th  ed.,  sec.  666,  and  notes;  Cooley  on  Torts,  96,  and 
note;  Bishop  on  Non-contract  Law,  sec.  45;  8  Am.  &  Eng. 
Ency.  of  Law,  11,  and  cases  cited. 

It  is  difficult,  if  not  impossible,  to  find  a  substantial  reason 
for  holding  that  an  ordinary  wind  is  an  independent  interven- 
ing agency;  for  what  occurs  in  the  usual  course  of  nature,  and 
is  not  abnormal  or  extraordinary,  cannot  be  regarded  as  an 
independent  agency.  We  think  it  very  clear  that  if  a  man 
should  erect  walls  too  weak  to  withstand  the  force  of  ordinary 
winds,  and  they  should  fall  upon  and  crush  an  adjoining 
building,  he  could  not  defeat  the  claim  of  the  owner  of  the 
ruined  building  upon  the  ground  that  the  walls  fell  before  an 
ordinary  wind.  Between  the  supposed  case  and  the  real  one 
before  us,  no  difference  in  principle  can  be  discerned  by  the 
keenest  vision.  Extraordinary  winds  may  justly  be  regarded 
as  independent  intervening  agencies;  but  not  so  winds  which 
are  usual,  and  prevail  without  disturbing  the  normal  condi- 
tion of  nature.  One  who  is  himself  without  fault  has,  in 
justice  and  common  fairness,  a  right  to  recover  from  one  who 
has  caused  him  loss  by  a  tortious  act,  although  an  ordinary 
natural  occurrence  entered  into  the  chain  of  events  which 
culminated  in  the  loss.  It  is  in  truth  impossible  to  conceive 
a  case  wherein  loss  from  fire  can  happen  wholly  indepen- 
dent of  natural  causes.  Fire  will  not  burn  without  air,  and 
yet  no  one  will  be  bold  enough  to  assert  that  because  this 
natural  agency  enters  into  every  conflagration,  therefore  the 
wrong-doer  is  absolved  from  responsibility. 

It  is  very  seldom  that  any  case  arises  in  which  some  break 
between  cause  and  effect  is  not  discernible  upon  rigid  scrutiny 
and  by  captious  refinement;  but  the  law  is  a  practical  science, 
and  repudiates  subtle  refinements  and  speculative  inquiries. 
It  will  not  sacrifice  substantial  rights  to  such  impracticable 
processes,  but  will  reject  them  to  make  way  for  practical  jus- 
tice. Recondite  discussions  of  efficient  cause,  plurality  of 
causes,  and  kindred  topics,  are  for  the  metaphysician  and  the 
speculative  philosopher,  not  the  practical  lawyer  or  judge.  In 
the  ably  reasoned  opinion  pronounced  in  the  case  of  Milwaukee 
etc.  R.  R.  Co.  V.  Kellogg,  94  U.  S.  469,  the  supreme  court  of 
the  United  States  unanimously  declared  that  "  in  a  succes- 
sion of  dependent  events  an  interval  may  always  be  seen  by 
an  acute  mind  between  a  cause  and  its  effect,  though  it  may 
be  so  imperceptible  as  to  be  overlooked  by  a  common  mind. 
Thus  if  a  building  be  set  on  fire  by  negligence,  and  an  adjoin- 
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ing  building  be  destroyed  without  any  negligence  of  the  occu- 
pants of  the  first,  no  one  would  doubt  that  the  destruction  of 
the  second  was  due  to  the  negligence  that  caused  the  burning 
of  the  first.  Yet,  in  truth,  in  a  very  legitimate  sense,  the 
immediate  cause  of  the  burning  of  the  second  was  the  burn- 
ing of  the  first.  The  same  might  be  said  of  the  burning  of 
the  furniture  in  the  first.  Such  refinements  are  too  minute  for 
rules  of  social  conduct.  In  the  nature  of  things,  there  is  in 
every  transaction  a  succession  of  events,  more  or  less  depend- 
ent upon  those  preceding,  and  it  is  the  province  of  a  jury  to 
look  at  this  succession  of  events  or  facts,  and  ascertain 
whether  they  are  naturally  and  probably  connected  with  each 
other  by  a  continuous  sequence,  or  are  dissevered  by  new  and 
independent  agencies;  and  this  must  be  determined  in  view 
of  the  circumstances  existing  at  the  time."  Discussing  the 
same  general  principle  in  another  case,  that  high  tribunal 
said:  "  In  the  sense  of  an  efficient  cause,  causa  causans,  this 
is  no  doubt  strictly  true;  but  that  is  not  the  sense  in  which 
the  law  uses  the  term  in  this  connection.  The  question  is, 
Was  it  causa  sine  quo  non,  —  a  cause  which,  if  it  had  not  ex- 
isted, the  injury  would  not  have  taken  place,  —  an  occasional 
cause?  and  that  is  a  question  of  fact,  unless  the  causal  con- 
nection is  evidently  not  proximate  ":  Hayes  v.  Michigan  Cen- 
tral R.  R.  Co.,  Ill  U.  S.  228. 

In  the  case  of  JStna  Ins.  Co.  v.  Boon,  95  U.  S.  117,  the 
court  said:  "The  question  is  not  what  cause  was  nearest  in 
time  or  place  to  the  catastrophe.  This  is  not  the  meaning 
of  the  maxim,  Causa  proonma,  non  remota  spectatur."  In  the 
same  case  the  court  quoted  with  approval  from  the  case  of 
Brady  v.  Northwestern  Ins.  Co.,  11  Mich.  425,  the  following 
statement  of  the  law:  *'  That  which  is  the  actual  cause  of  the 
loss,  whether  operating  directly  or  by  putting  intervening 
agencies  —  the  operation  of  which  could  be  reasonably 
avoided — in  motion,  by  which  the  loss  is  produced,  is  the 
cause  to  which  such  loss  shall  be  attributed." 

In  almost  every  branch  of  the  law  may  be  found  cases,  an- 
cient and  modern,  asserting  the  general  doctrine  outlined  in 
the  decisions  from  which  we  have  quoted.  Many  of  the  cases 
we  have  already  cited  assert  this  general  doctrine,  and  to  them 
may  be  added  Omslaer  v.  Philadelphia  Co.,  31  Fed.  Rep.  354; 
Lund  V.  Tyngshoro,  11  Gush.  563;  Louisiana  etc.  Ins.  Co.  v. 
Tweed,  7  Wall.  44;  Butler  v.  Wildman,  3  Barn.  &  Adol,  398; 
Barton  v.  Home  Ins,  Co.,  42  Mo.  156;  97  Am.  Dec.  329;  Marcy 
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V.  Merchants'  Mut.  Ins.  Co.,  19  La.  Ann.  388;  Ring  v.  City  of 
Cohoes,  77  N.  Y.  83;  33  Am.  Rep.  574;  Ehrgott  v.  Mayor  etc.y 
96  N.  Y.  264;  48  Am.  Rep.  622. 

In  speaking  of  the  cases  of  Ryan  v.  New  Yorlc  Central  R.  R. 
Co.,  35  N.  Y.  210,  91  Am.  Dec.  49,  and  Pennsylvania  R.  R.  Co- 
V.  Kerr,  62  Pa.  St.  353,  1  Am.  Rep.  431,  which  declare  a  doc- 
trine antagonistic  to  that  held  by  the  supreme  court  of  the 
United  States,  an  able  lawyer,  John  D.  Lawson,  says:  "For 
they  are  not  only  opposed  to  all  the  English  decisions,  to 
every  subsequent  American  case,  but  to  the  later  adjudica- 
tions of  the  very  states  in  which  they  were  decided."  In  sup- 
port of  his  statement,  Mr.  Lawson  cites  a  great  number  of 
cases:  4  South.  L.  Rev.  760,  761.  Very  much  the  same 
statement  was  made  by  Judge  Cooley  in  his  work  on  torts,  to 
which  we  have  already  referred,  and  his  statement  is  quoted 
in  Billman  v.  Indianapolis  etc.  R.  R.  Co.,  76  Ind.  166;  40  Am. 
Dec.  230. 

Following  maxims  with  rigid  strictness  is  a  perilous  pro- 
ceeding. They  are  scant  covers  for  great  principles,  and  are 
sometimes  as  misleading  as  the  wise  saws  or  musty  proverbs 
of  a  village  oracle.  It  is  idle  to  expect  a  terse  maxim  to  ade- 
quately express  a  great  principle;  the  most  it  can  ordinarily 
do  is  to  suggest  the  principle;  but  even  so  much  as  that  it  can 
only  do  in  shadowy  outline.  "  Legal  maxims,"  it  has  been 
said,  "  are  convenient  currency,  but  they  require  the  test,  from 
time  to  time,  of  a  careful  analysis."  "  It  is  hardly  fair,  by 
the  way,"  said  an  eminent  English  lawyer,  "to find  fault  with 
a  maxim  for  its  brevity,  though  brevity  should  make  us  be- 
ware": 5  Law  Quarterly  Rev.  444.  Mr.  Townshend  says: 
"We  believe  that  not  a  single  law  maxim  can  be  pointed 
out  which  is  not  obnoxious  to  objection":  Ram  on  Judg- 
ments, 45. 

These  are  echoes  from  the  opinions  of  the  judges  who  have 
frequently  shown  the  folly  of  depending  too  much  on  maxims: 
Black  V.  Ward,  27  Mich.  191;  15  Am.  Rep.  171;  Thurston  v. 
City  of  St.  Joseph,  51  Mo.  510;  11  Am.  Rep.  463;  Bonomi  v. 
Backhouse,  27  L.  J.,  N.  S.,  378. 

It  is  certainly  true  that  the  court  which  follows  strictly  and 
without  expansion  the  maxim.  Causa  prozima,  non  remota  spec- 
tatur,  will  go  so  far  astray  as  to  be  unable  to  deal  out  justice 
to  deserving  suitors.  But  no  court  is  bound  to  "  stick  in  the 
bark  "  of  a  maxim;  on  the  contrary,  it  is  its  duty  to  ascertain 
and  give  effect  to  the  spirit  of  the  principle  which  the  maxim 
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dimly  indicates,  but  does  not  fully  express.  In  this  instance, 
the  spirit  of  the  principle,  of  which  the  maxim  quoted  is  a 
glimmering  outline,  requires  that  it  should  be  adjudged  that 
the  appellant  shall  make  good  to  the  appellee  the  loss  sus- 
tained by  him  from  its  tortious  act 
Judgment  affirmed.  

Railroads  — Nioliosnce  —  Setting  Firks.  —  Where  a  railroad  company 
negligently  sets  fire  to  its  right  of  way,  and  the  property  of  adjacent  owners 
is  thereby  injured,  the  question  whether  or  not  the  setting  of  the  fire  was 
the  proximate  cause  is  a  question  for  the  jury:  Haverly  v.  State  etc.  R.  R. 
Co.,  135  Pa.  St.  50;  20  Am.  St.  Rep.  848.  It  is  a  presumption  of  law  when 
an  injury  is  done  by  a  fire  set  out  by  a  railroad  that  the  company  is  negli- 
gent; but  this  may  be  overcome  by  showing  that  the  company  exercised  due 
eare  and  diligence:  Eage  v.  Chicago  etc  R'y  Co.,  77  lowa^  68L 
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[128  Indiana,  322.] 
Ck>MMON  Carrieb  —  Attachment  of  Goods  in  Transit  —  Riqht  of  Car- 
rier TO  Hold  Goods.  —  In  an  action  against  a  common  carrier  to  re- 
cover for  taking  goods  which  he  has  in  transit  from  the  possession  of  a 
sheriff  who  has  levied  upon  them  under  a  writ  of  attachment,  it  is  a  good 
defense  that  the  property  sought  to  be  attached  was  not  the  property  of 
the  party  against  whom  the  writ  of  attachment  issued,  nor  subject  to 
levy  and  attachment  against  him. 

C.  S.  Tandy  and  L.  0.  Schroeder,  for  the  appellant. 
F.  M.  Griffith  and  W.  R.  Johnston^  for  the  appellees. 

Coffey,  J.  This  case  is  here  for  the  second  time,  and  is 
reported  in  95  Indiana,  302.  The  material  facts  as  disclosed 
by  the  complaint  are  set  out  in  the  complaint  as  copied  in 
the  above  report,  and  need  not  be  repeated  here.  Upon  a  re- 
turn of  the  cause  to  the  Switzerland  circuit  court  a  substituted 
complaint  was  filed,  and  the  appellant,  as  the  then  sheriflf  of 
the  county,  was  substituted  for  Anderson,  as  plaintiff. 

The  appellee  Dufour  filed  an  answer  consisting  of  nine  para- 
graphs, to  all  of  which  the  court  sustained  a  demurrer,  except 
the  first  and  eighth.  The  eighth  paragraph  avers,  substan- 
tially, that  there  was  in  force  in  the  state  of  Kentucky  a  gen- 
eral statute,  by  the  terms  of  which  all  persons  who  were  the 
owners  of  warehouses  in  which  were  stored  whisky,  tobacco, 
etc.,  were  denominated  warehousemen;  that  such  warehouse- 
men were  permitted  to  issue  warehouse  receipts  for  goods  on 
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hand  and  stored  in  such  warehouses;  that  such  warehouse  re- 
ceipts were  negotiable  as  inland  bills  of  exchange;  that  Darlingi 
on  the  sixth  day  of  April,  1878,  was  the  owner  of  a  warehouse, 
in  said  state,  in  which  was  stored  a  large  quantity  of  whisky, 
and  that  he  was,  by  virtue  of  said  statute  of  Kentucky,  a  ware- 
houseman; that  on  said  day  the  said  Darling  executed  a 
warehouse  receipt  for  193  barrels  of  whisky,  or  cologne  spirits, 
describing  the  barrels  by  their  serial  numbers  and  warehouse 
numbers;  that  the  40  barrels  sought  to  be  attached  was  a  part 
of  said  193  barrels;  that  said  warehouse  receipt  was,  on 
said  sixth  day  of  April,  indorsed  by  said  Darling  to  one  White- 
head, and  was  by  said  Whitehead  indorsed  to  one  Ferdinand 
Schwill,  of  the  city  of  Cincinnati,  in  the  state  of  Ohio,  to  whom 
said  whisky,  on  being  shipped,  was  consigned;  that  by  reason 
of  said  Schwill  being  the  owner  and  holder  of  said  warehouse 
receipt  he  thereby  became  the  owner  of  said  whisky  on  the 
sixth  day  of  April,  1878,  four  days  before  the  same  was  shipped, 
and  was  entitled  to  hold  the  same;  that  said  warehouse  receipt 
was  issued  and  assigned  to  said  Schwill  by  virtue  of  a  written 
contract  entered  into  by  said  Schwill  and  Darling  and  said 
Whitehead,  in  the  fall  of  1877,  whereby,  in  consideration  that 
Schwill  would  advance  a  large  sum  of  money  with  which  to 
repair  said  Darling's  distillery,  and  furnish  grain  and  material 
with  which  to  operate  said  distillery,  and  also  to  purchase  all 
revenue  stamps  for  the  whisky  produced  at  said  distillery,  the 
said  Schwill  was  to  have  the  entire  product  thereof  until  he 
was  fully  repaid  all  money  so  advanced  and  paid  out  by  him; 
that  at  the  time  said  warehouse  receipt  was  transferred  to  said 
Schwill,  and  at  the  time  said  40  barrels  were  sought  to  be  at- 
tached, Darling  and  said  Whitehead,  under  the  terms  of  said 
contract,  were  indebted  to  said  Schwill  in  a  sum  exceeding  the 
value  of  the  whisky  covered  by  said  warehouse  receipt;  that 
by  reason  of  said  statute  of  Kentucky  the  said  Schwill  was  the 
owner  of  said  whisky,  and  the  same  was  not  subject  to  levy 
and  attachment  as  the  property  of  said  Darling. 

The  statute  of  the  state  of  Kentucky  is  set  out  in  this  an- 
swer. 

After  issues  formed,  the  cause  was  tried  by  a  jury,  resulting 
in  a  verdict  for  the  appellees,  upon  which  the  court  rendered 
judgment. 

The  first  assignment  of  error  calls  in  question  the  correct- 
ness of  the  ruling  of  the  circuit  court  in  overruling  the  de- 
murrer to  the  above  answer. 
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It  is  contended  by  the  appellant  that  it  is  no  defense  for 
Dufour  to  show  that  the  property  sought  to  be  attached  was 
not  the  property  of  Darling,  against  whom  the  writ  of  attach- 
ment was  issued,  and  that  it  was  the  duty  of  Dufour  to  have 
permitted  the  sheriff  to  seize  the  property  and  leave  the  court 
to  determine  the  question  of  ownership. 

We  are  not  inclined  to  adopt  this  view.  The  sheriff  had  no 
right  to  seize  the  property  of  Schwill  on  a  writ  of  attachment 
against  Darling.  Had  he  done  so  he  would  have  been  a  tres- 
passer. It  is  true  that  in  refusing  to  permit  the  levy,  Dufour 
took  the  risk  of  rendering  himself  liable  in  the  event  it  should 
be  established  that  Darling  owned  the  property,  for  then  the 
sheriff  would  have  been  acting  rightfully  under  his  writ;  but 
if  the  property  was  in  fact  Schwill's  property,  the  sheriff  can- 
not be  heard  to  complain  that  the  appellee  prevented  him  from 
committing  a  trespass. 

The  appellee  was  a  common  carrier,  and  an  insurer  of  the 
property  in  controversy,  and  it  was  his  duty  to  hold  it  until 
such  time  as  it  reached  its  destination,  unless  taken  from  his 
possession  lawfully:  Sherlock  v.  Ailing,  44  Ind.  184;  PittS' 
burgh  etc.  Ky  Co.  v.  Hollowell,  65  Ind.  188;  32  Am.  Rep.  63; 
Pennsylvania  Co.  v.  Poor,  103  Ind.  553;  McCulloch  v.  McDon- 
ald, 91  Ind.  240. 

If  it  was  the  property  of  Schwill  it  could  not  be  lawfully 
taken  from  his  possession  by  virtue  of  a  writ  of  attachment 
against  Darling.  In  our  opinion,  this  answer  stated  a  good 
defense  to  the  cause  of  action  set  up  in  the  complaint. 

It  is  also  urged  by  the  appellant  that  the  court  erred  in 
overruling  his  motion  for  a  new  trial. 

It  is  claimed  that  the  court  erred  in  its  instructions  to  the 
jury. 

The  instructions  are  quite  voluminous,  and  no  good  purpose 
would  be  subserved  by  setting  them  out  here. 

We  have  given  them  a  careful  examination,  and,  when 
taken  as  whole,  we  think  they  state  the  law,  substantially, 
as  applicable  to  the  case  as  made  by  the  evidence. 

With  the  general  verdict  the  jury  returned  answers  to  spe- 
cial interrogatories,  by  which  it  is  made  to  appear  that  the 
facts  are  as  set  out  in  the  eighth  paragraph  of  the  answer.  The 
case  seems  to  have  been  correctly  decided  on  its  merits. 

There  is  no  substantial  error  in  the  record. 

Judgment  affirmed. 
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Common  Cahrier  —  Attachment  of  Goods  in  Transit,  —  Goods  in  the 
hands  of  a  common  carrier,  seized  under  process  against  the  owuer  and 
taken  out  of  the  carrier's  possession,  releases  the  carrier  from  liability  for 
non-delivery:  Jewett  v.  Olsen,  18  Or.  419;  17  Am.  St.  Rep.  745,  and  note. 
In  order  to  exercise  the  right  of  stoppage  in  transitu  upon  goods  that  hare 
been  attached,  it  is  essential  that  the  consignor  shall  learn  of  the  con- 
■ignee's  insolvency  after  shipment:  Fenkhausen  v.  Fellows,  20  Nev.  312. 


Cleveland,  Columbus,  Cincinnati,  and  Indianap- 
olis Railway  Company  v.  Closseb. 

[126  Indiana,  348.] 

Common  Carriers  —  Validitt  of  Contract  for  Rebatb  to  Shipper. — 
A  contract  between  a  common  carrier  and  a  grain  shipper,  by  which  the 
carrier  agrees  to  receive  at  the  time  of  shipment  a  designated  sum  aa 
compensation  for  the  transportation  of  grain,  and  to  refund  a  certain  part 
of  the  sum  received  when  the  transportation  is  completed,  is  valid  and 
binding. 

Common  Carriers  —  Validity  of  Contract  for  Rebate  to  Shipper.  — 
To  give  an  illegal  character  to  a  contract  between  a  common  carrier  and 
a  shipper  by  which  the  latter  is  to  receive  a  rebate  on  freight  charged 
when  the  transit  is  ended,  more  must  be  shown  than  the  mere  fact  that 
the  parties  stipulated  for  a  rebate,  as  it  cannot  be  presumed  that  fraud 
was  intended  or  practiced,  nor  that  there  was  any  wrongful  combination 
to  secure  an  undue  advantage  over  other  shippers,  nor  that  in  stipulate 
ing  for  a  rebate  the  carrier  intended  to  make,  in  favor  of  a  particular 
shipper,  a  discrimination  forbidden  by  law. 

Common  Carrier  —  Validity  of  Contract  Discriminating  in  Favor  of 
One  Shipper.  —  A  mere  discrimination  will  not  invalidate  a  contract  be- 
tween a  carrier  and  a  shipper.  To  have  that  efifect,  other  elements  must 
enter  into  the  contract,  and  when  such  elements  are  present  in  such 
force  as  to  make  the  discrimination  unjust  or  oppressive,  the  contract 
will  be  illegal.  Whether  or  not  the  contract  is  impartial  dependa  upon 
the  circumstances  of  each  particular  case. 

Common  Carriers  —  Illegal  Combination  Stifling  Competition  — 
Right  to  Make  Special  Contract  with  Shipper.  —  A  contract  be- 
tween competing  carriers  forming  a  combination  or  "  pool  "  for  the  pur- 
pose of  preventing  or  stifling  competition  is  illegal  and  void,  and  a 
contract  between  one  of  the  associated  carriers  and  a  shipper,  stipulating 
for  a  special  rate,  and  containing  no  element  of  partiality,  oppression,  or 
improper  favoritism,  is  valid  and  enforceable. 

Common  Carriers  —  Combination  to  Stifle  Competition  —  Burden  of 
Proof.  —  A  combination  between  common  carriers  to  prevent  competi- 
tion is  prima  facie  illegal,  and  the  burden  of  proof  is  on  the  carrier  to 
remove  the  presumption  by  affirmative  proof  that  the  object  of  the  com- 
bination was  only  to  prevent  ruinous  competition,  and  that  it  does  not 
establish  unreasonable  rates,  unjust  discriminations,  or  oppressive  reg- 
ulations. Until  the  presumption  is  thus  removed,  the  combination 
must  be  held  to  be  within  the  condemnation  directed  against  all  con- 
tracts which  violate  public  policy. 
▲m.  St,  Rep.,  Vol.  XXIL  —38 
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P&AonoB  —  Pboductioit  of  Evidencb  —  Remedy. — Where  a  motion  re- 
qairing  »  party  to  produce  certain  books  and  papers  la  sustained,  the 
party  ia  not  bound  to  disregard  the  order  of  the  trial  court,  sufifer  for 
the  disobedience,  and  then  seek  redress  by  appeal.  An  objection  made 
and  exception  reserved  in  proper  time  is  all  that  is  required  to  be  done 
to  present  the  question  on  appeal. 

Pbactics  —  Production  and  Use  of  Evidence — Presumption. —  Wher.e 
inatrnments  of  evidence  are  nsed  in  the  mode  required  by  law,  it  can- 
not be  said  that  there  was  prejudicial  error,  although  the  motion  for  their 
production  may  have  been  defective,  or  the  order  made  upon  it  too 
broad.  In  such  case  it  will  be  presumed  on  appeal  that  there  was  no 
irregularity  or  error  in  the  ultifnate  action  of  the  trial  court. 

EviDSNCB,  WHEN  Admis-siblb. — It  is  Sufficient,  to  entitle  evidence  to  ad- 
mission, that  there  is  aome  evidence,  direct  or  circumstantial,  tending 
to  make  it  competent;  for  it  ia  not  necessary  that  the  connecting  evi- 
dence should  distinctly  establish  the  facts  which  give  the  character  of 
competency  to  the  testimony,  as  the  court,  in  admitting  testimony,  does 
not  conclusively  adjudge  that  the  evidence  establishing  its  competency 
ia  sufficient  to  fully  prove  the  requisite  fact.  It  simply  declares  that 
there  is  some  evidence  tending  to  make  the  testimony  competent. 

AoBNOT  — Scope  — Declarations  as  to  Past  Transaction.  — Where  au- 
thority ia  delegated  to  an  agent  to  transact  business,  and  that  business 
requirea  continuous  negotiations,  or  is  a  business  not  fully  ended  by  a 
aingle  act,  and  requires  a  series  of  acts  to  complete  it  according  to  the 
intention  of  the  parties  and  commercial  usages,  the  authority  of  the 
agent  does  not  expire  with  the  performance  of  one  act,  although  that  act 
may  be  of  prime  importance.  The  rule  ia  the  aame  when  the  agent  has 
authority  to  conduct  a  aingle  transaction;  for  as  to  that,  he  ia  a  general 
agent,  with  authority  to  perform  all  acts  necessary  to  fully  consummate 
the  transaction.  This  rule,  however,  does  not  permit  tlie  declarations 
of  an  agent  narrating  a  past  transaction  to  be  given  in  evidence. 

Common  Carriers  —  Special  Contract  with  Shipper  —  Right  to  Re- 
bate. —  Where  a  common  carrier  makes  a  special  contract  with  a  ship- 
per to  repay  part  of  the  sum  received,  he  must  perform  his  part  of  the 
contract,  unless  he  overthrows  the  presumption  of  fairness  and  right  by 
countervailing  facts.  The  shipper  need  not  first  prove  that  the  rate 
charged  and  paid  under  the  contract  was  excessive  and  unjust,  as  his 
right  to  recover  rests  upon  the  contract  stipulating  for  a  rebate. 

Peactice.  —  Special  Findings  must  be  Considered  as  a  Whole,  and  can- 
not be  dissected  into  fragmentary  parts,  and  successfully  assailed  in  de- 
tail. One  part  must  be  considered  in  connection  with  other  connected 
parts,  or  parts  referring  to  the  same  transaction,  and  if,  taken  as  a  whole, 
the  findings  legitimately  support  the  judgment,  it  will  be  upheld. 

Practice  —  Special  Findings  —  Sufficiency  of.  —  Where  by  a  special  find- 
ing the  substance  of  the  issue  is  established,  it  is  sufficient;  and  that  it 
contains  more  facts  than  plaintiff  ia  required  to  prove  does  not  vitiate  it, 
provided  such  facta  are  connected  with  the  main  issue,  support  it,  and 
do  not  establish  a  distinct  and  independent  cause  of  action. 

OoMMON  Carriers  —  Special  Contract  with  Shipper  —  Validity  of.  —  A 
contract  binding  a  carrier  to  transport  as  many  car-loads  of  grain  as  the 
shipper  may  desire  transported  is  not  illegal  and  inefifective  for  the  rea- 
son that  the  shipper  is  under  no  obligation  to  ship  any  definite  or  desig- 
nated quantity  of  grain.     When  acts  are  done  in  performance  of  the 
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contract,  it  is  valid  as  to  those  acts,  although  the  coatract  may  be  rer* 
ocable,  for  until  there  is  an  effective  revocation  the  contract  remains  in 
force. 
CJoMMON  Carriers  —  Special  Contract  with  Shipper — Waiver  by 
Agent.  —  Where,  under  a  special  contract  between  a  carrier  and  a  ship- 
per, it  appears  that  the  contracting  shipper  was  first  prohibited  from 
claiming  a  rebate  on  grain  consigned  by  him  to  a  certain  third  party, 
and  that  subsequently  thereto  an  authorized  agent  of  the  company  en< 
tered  into  a  contract  as  to  rebates  with  the  shipper,  treating  the  former 
interdiction  as  withdrawn  and  ineffective,  and  inducing  the  shipper  to 
believe  that  it  bad  no  force,  he  is  entitled  to  rebates  on  grain  subse- 
quently shipped  by  him  to  such  third  party. 

H.  H.  Poppleton^  A.  C.  HarriSf  and  W.  H.  Calkins^  for  the 
appellant. 

B.  Harrison,  W.  H.  H.  MilUr^  J.  B.  Elam^  and  J.  Kopelkej 
for  the  appellees. 

Elliott,  J.  The  appellees  were  partners,  under  the  name 
of  Closser  &  Co.,  and,  as  such,  prosecute  this  action  against 
the  appellant.  They  base  their  right  of  action  upon  contracts 
made  with  the  appellant,  wherein  it  undertook  to  transport 
grain  from  Indianapolis  to  the  sea-board,  and  they  charge  that 
the  appellant  agreed  to  receive,  at  the  time  of  the  shipment,  a 
designated  sum  as  compensation  for  the  transportation  of  the 
grain,  and  to  refund  to  them  a  certain  part  of  the  sum  re- 
ceived. They  demand  that  the  appellant  be  compelled  to 
respond  in  damages  for  a  breach  of  the  agreement  to  refund 
part  of  the  money  paid  to  it  as  freight  on  the  grain  carried 
under  the  contracts. 

In  the  first  paragraph  of  the  complaint  it  is  alleged  that  on 
the  fifteenth  day  of  September,  1884,  the  appellant  made  a 
contract  with  Closser  &  Co.,  wherein  it  agreed  to  transport 
grain  from  Indianapolis  to  Philadelphia,  "  at  the  price  of  six- 
teen and  a  half  cents  per  hundredweight,  at  the  same  time 
stipulating  that  Closser  &  Co.  should  pay  the  defendant  at 
the  rate  of  twenty-one  cents  per  hundredweight,  but  should 
be  entitled  to  a  rebate  of  four  and  a  half  cents  per  hundred- 
weight, to  be  repaid  to  Closser  &  Co.  promptly  after  such  ship- 
ments." 

The  contract  described  is  valid.  It  is  not  different  in  any 
material  respect  from  the  ordinary  one  in  which  the  carrier 
stipulates  directly  to  carry  goods  at  a  fixed  rate,  for  the  agree- 
ment to  repay  does  not  of  itself  change  the  legal  eflect  of  the 
undertaking  to  such  an  extent  as  to  transform  it  into  an  ille- 
gal contract.     It  is,  in  contemplation  of  law,  nothing  more 
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than  an  agreement  to  carry  the  grain  at  the  compensation 
ultimately  agreed  upon,  inasmuch  as  the  provision  binding 
the  carrier  to  pay  back  part  of  the  nominal  compensation 
simply  fixes  the  amount  of  the  actual  compensation,  although 
it  does  provide  for  a  peculiar  mode  of  payment.  There  is  no 
element  of  moral  or  legal  wrong  in  an  agreement  to  repay  part 
of  the  compensation  received.  To  give  an  illegal  character  to 
such  an  agreement,  more  must  be  shown  than  the  mere  fact 
that  the  parties  stipulated  for  a  rebate.  In  simply  making  a 
rebate,  or  in  providing  for  a  drawback,  parties  violate  no  law, 
and  their  contract  must  stand.  It  cannot  be  presumed  that 
fraud  was  intended  or  practiced,  nor  can  it  be  presumed 
that  there  was  any  wrongful  combination  to  secure  an  undue 
advantage  over  other  shippers;  neither  can  it  be  presumed 
that  in  stipulating  for  a  rebate  the  carrier  intended  to  make, 
in  favor  of  the  particular  shipper,  a  discrimination  forbidden 
by  law.  It  is  by  no  means  every  favor  shown  a  particular 
shipper,  although  it  may  constitute,  in  some  measure,  a  dis- 
crimination favorable  to  him  and  unfavorable  to  other  ship- 
pers, that  impresses  upon  a  contract  for  the  carriage  of  goods 
the  seal  of  condemnation.  The  common-law  authorities  (and 
by  them  this  case  is  ruled)  fully  support  the  doctrine  that  a 
mere  discrimination  will  not  invalidate  a  contract;  to  have 
that  effect,  other  elements  must  enter  into  the  contract;  but 
when  such  elements  are  present  in  such  force  as  to  make  the 
discrimination  unjust  or  oppressive,  the  contract  will  be  ille- 
gal. It  is  not  necessarily  or  per  se  a  legal  wrong  for  a  carrier 
to  give  better  rates  to  one  who  ships  many  car-loads  of  grain, 
than  to  one  who  ships  a  single  car-load  or  a  single  bushel.  It 
is  a  matter  of  common  knowledge,  and  therefore  one  of  which 
judicial  notice  is  taken,  that  an  increase  in  the  volume  of 
business  is  desirable  and  advantageous;  and  in  the  rivalry  of 
business  competition  it  is  lawful  to  favor  those  whose  business 
is  great,  rather  than  those  whose  business  is  small  or  incon- 
siderable. 

In  the  case  of  Nicholson  v.  Great  Western  Ry  Co.,  7  Com.  B., 
N.  S.,  755,  1  Nev.  &  McN.  R'y  etc.  Gas.  143,  Erie,  C.  J.,  said: 
"  I  take  the  free  power  of  making  contracts  to  be  essential  for 
making  commercial  profit.  Railway  companies  have  that 
power  as  free  as  any  merchants,  subject  only  (as  to  this  court) 
to  the  duty  of  acting  impartially,  without  respect  of  persons; 
and  this  duty  is  performed  when  the  offer  of  contract  is  made 
to  all  who  wish  to  adopt  it.     Large  contracts  may  be  beyond 
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the  means  of  small  capitalists;  contracts  for  long  distances 
may  be  beyond  the  needs  of  those  whose  traffic  is  confined  to 
a  home  district;  but  the  power  of  the  railway  company  to  con- 
tract is  not  restricted  by  these  considerations." 

It  is  obvious  that  whether  the  common  carrier  acts  impar- 
tially or  not  depends  upon  the  circumstances  of  the  particular 
case,  for  regard  must  be  had  to  such  circumstances  as  quan- 
tity, distance,  and  kindred  considerations.  The  hinge  of  the 
question  is  not  found  in  the  single  fact  of  discrimination,  for 
discrimination  without  partiality  is  inoffensive,  and  partiality 
exists  only  in  cases  where  advantages  are  equal,  and  one  party 
is  unduly  favored  at  the  expense  of  another  who  stands  upon 
an  equal  footing.  Many  English  cases  support  this  general 
doctrine:  Garton  v.  Bristol  etc.  R'y  Co.^  1  Best  &  S.  112;  Hozier 
V.  Caledonian  Ry  Co.,  1  Nev.  &  McN.  R'y  Gas.  27;  Great 
Western  R'y  Co.  v.  Sutton,  L.  R.  4  H.  L.  226;  Ransome  v.  East- 
em  etc.  R'y  Co.,  1  Com.  B.,  N.  S.,  437;  Jones  v.  Eastern  etc.  R'y 
Co.,  1  Nev.  &  McN.  R'y  Cas.  45;  Oxlade  v.  North  Eastern  R'y 
Co.,  1  Nev.  &  McN.  R'y  Cas.  72;  Baxendale  v.  Railway  Co.y. 
5  Com.  B.,  N.  S.,  336;  Bellsdyke  etc.  Co.  v.  North  British  R'y 
Co.,  2  Nev.  &  McN.  R'y  Cas.  105. 

The  current  of  judicial  opinion  in  America  flows  in  the  gen- 
eral channel  marked  out  and  opened  by  the  courts  of  Eng- 
land: Bayles  Y.  Kansas  etc.  R'y  Co.,  13  Col.  181;  Spofford  v. 
Boston  etc.  R.  R.  Co.,  128  Mass.  326;  Fitchburg  R.  R.  Co.  v. 
Gage,  12  Gray,  393;  Johnson  v.  Pensacola  etc.  R.  R.  Co.,  16 
Fla.  623;  26  Am.  Rep.  731;  Ragan  v.  Aiken,  9  Lea,  609;  42 
Am.  Rep.  684;  McDuffee  v.  Portland  etc.  R.  R.  Co.,  52  N.  H.  430; 
13  Am.  Rep.  72;  Hersh  v.  Northern  Central  R'y  Co.,  74  Pa.  St. 
183;  Christie  v.  Missouri  Pacific  R'y  Co.,  94  Mo.  453;  Chicago 
etc.  R.  R.  Co.  V.  People,  67  111.  11;  16  Am.  Rep.  599;  Toledo  etc. 
R'y  Co.  V.  Elliott,  76  III.  67;  Erie  and  Pacific  Despatch  y.  Cecily 
112  111.  185;  Root  v.  Long  Island  R.  R.  Co.,  114  N.Y.  300;  Kilmer 
V.  New  York  etc.  R.  R.  Co.,  100  N.  Y.  395;  53  Am.  Rep.  194; 
Stewart  v.  Lehigh  etc.  R.  R.  Co.,  38  N.  J.  L.  505;  Union  Pacific 
R'y  Co.  V.  United  States,  117  U.  S.  355;  Hays  v.  Pennsylvania 
Co.,  12  Fed.  Rep.  309;  Interstate  Commerce  Commission  v. 
Baltimore  etc.  R.  R.  Co.,  8  Railway  and  Corporation  Law 
Journal,  343. 

The  cases  of  State  v.  Cincinnati  etc.  R'y  Co.,  47  Ohio  St. 
130,  Scofield  V.  Lake  Shore  etc.  R'y  Co.,  43  Ohio  St.  571,  and 
Messenger  v.  Pennsylvania  R.  R.  Co.,  36  N.  J.  L.  407,  13  Am. 
Rep.  457,  are  not  entirely  out  of  line  with  the  decisions  to 
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which  we  have  referred,  although  fragmentary  expressions 
found  in  some  of  the  opinions  seemingly  pass  the  lines  of 
principle.  It  is  very  doubtful  whether  the  reasoning  in  the 
case  of  Burlington  etc.  R'y  Co.  v.  Northwestern  Fuel  Co.,  31 
Fed.  Rep.  652,  can  be  regarded  as  sound,  or  be  made  to  har- 
monize with  the  reasoning  in  the  much  more  carefully  con- 
sidered case  of  Interstate  Commerce  Commission  v.  Baltimore 
etc.  R.  R.  Co.,  8  Railway  and  Corporation  Law  Journal,  343; 
but,  granting  the  reasoning  to  be  unimpeachable  and  the  con- 
clusion sound,  the  decision  cannot  be  regarded  as  of  control- 
ling influence  in  such  a  case  as  the  one  at  our  bar.  In  the  case 
upon  which  we  are  commenting,  a  recovery  was  adjudged  on 
the  ground  that  the  difference  in  the  rate  charged  shippers  of 
large  quantities  of  goods  and  that  charged  shippers  of  small 
quantities  was  so  gross  as  to  be  against  public  policy.  We 
have  no  such  question  here.  So  far  as  concerns  the  question 
of  the  right  to  discriminate  between  shippers,  we  concur  with 
the  general  doctrine  of  the  case  cited,  for  we  have  no  doubt 
that  an  unjust,  unfair,  or  oppressive  discrimination  is  pro- 
hibited by  the  soundest  considerations  of  public  policy;  but, 
as  we  have  already  suggested,  we  do  not  believe  that  from 
the  sole  fact  that  there  is  a  discrimination  a  conclusion  can 
be  inferred  which  invalidates  the  special  contract  between 
the  carrier  and  the  shipper,  for  to  warrant  such  a  conclusion, 
without  defying  principle,  another  element  must  be  added  to 
the  premises,  and  that  element  is  this:  the  discrimination  is 
unjust  or  oppressive. 

In  the  later  case  of  Stewart  v.  Lehigh  etc.  R.  R.  Co.,  38 
N.  J.  L.  505,  the  decision  in  Messenger  v.  Pennsylvania  R.  R. 
Co.j  36  N.  J.  L.  407,  13  Am.  Rep.  457,  is  explained,  and  it 
was  said:  "The  contract  held  invalid  in  the  Messenger  case, 
above  cited,  was  indeed  one  inuring  to  the  benefit  of  the  in- 
dividual and  against  the  corporation;  but  its  terms  were  such 
that  it  could  not  possibly  be  effectuated  without  giving  the 
plaintiff  a  preference  over  the  public;  it  was,  in  effect,  that 
whatever  rate  should  be  charged  against  any  one  else  twenty 
per  centum  less  should  be  charged  to  the  plaintiff.  Plainly, 
such  a  contract  was  not  consistent  with  the  company's  duty  of 
impartiality.  As  soon  as  the  general  rates  were  reduced  to 
the  standard  of  tlie  plaintiff's,  he  was  entitled  to  have  his 
rates  reduced  twenty  per  centum  lower."  It  is  evident  from 
this  that  the  courts  of  New  Jersey  did  not  hold,  nor  mean  to 
hold,  that  a  contract  giving  a  special  rate  and  providing  for  a 
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drawback  was  in  itself  illegal  and  void.  We  do  not  regard 
tlie  decision  in  the  case  of  Indianapolis  etc.  R.  R.  Co.  v.  Ervin, 
27  Am.  &  Eng.  R.  R.  Cas.  8,  as  relevant  to  the  point  under 
immediate  consideration,  and  for  this  conclusion  we  assign 
these  reasons:  The  decision  is  founded  upon  an  express  stat- 
ute, and  proceeds  upon  the  assumption  that  the  discrimina- 
tion was  an  unjust  one.  Whether  that  case  does  or  does  not 
overrule  the  earlier  cases  decided  by  the  same  court  we  need 
not  inquire,  for,  however  this  may  be,  the  reasoning  in  the 
earlier  cases  harmonizes  with  the  doctrine  of  the  standard 
authorities,  and  commands  our  assent.  We  believe  those 
cases  are  right  in  asserting  that  a  preferential  rate,  although 
made  effective  by  a  provision  for  a  drawback,  does  not,  of  its 
own  force,  destroy  the  contract;  but  in  assenting  to  the  con- 
clusion stated,  we  do  not  mean  to  be  understood  as  asserting 
that  where  a  preferential  rate  is  given,  the  fact  that  a  draw- 
back is  provided  for  may  not  exert  an  important  influence 
upon  the  decision  of  the  question  whether  the  discrimination 
is  or  is  not  an  unjust  one;  on  the  contrary,  we  mean  to  do  no 
more  than  affirm  that  the  single  fact  will  not  justify  a  judicial 
declaration  of  illegality.  Whether  it  may  be  considered,  in 
connection  with  other  facts,  as  tending  to  show  an  unjust  dis- 
crimination is  a  different  question  from  the  one  before  us. 

The  conclusion  that  common  carriers  may,  within  the  lim. 
its  of  fairness  and  impartiality,  consult  their  own  interests 
underlies  the  decisions  which  we  have  referred  to  as  correct 
exponents  of  the  law;  and  this  general  conclusion  is  affirmed 
in  our  own  case  of  Louisville  etc.  R'y  Co.  v.  Flanagan,  113 
Ind.  488;  3  Am.  St.  Rep.  674;  and  from  the  doctrine  of  that 
case  we  see  no  reason  for  departing.  This  principle  has  been 
given  force  in  many  other  cases:  Chicago  etc.  R.  R.  Co.  v. 
Iowa,  94  U.  S.  155;  Easton  v.  Houston  etc.  R.  R.  Co.,  32  Fed. 
Rep.  897;  Glasgow  Steamship  v.  Mackinnon,  27  Am.  &  Eng. 
R.  R.  Cas.  1;  Mogul  Steamship  Co.  v.  McGregor,  89  Alb.  L.  J.  50. 

The  second  paragraph  of  the  complaint  alleges  that  the  de- 
fendant is,  and  long  has  been,  a  common  carrier  of  goods,  and 
that  its  custom,  of  long  standing,  is  to  make  contracts  for 
carrying  grain  from  Indianapolis  to  the  Eastern  cities;  that 
the  plaintiffs  have  long  been  engaged  in  the  business  of  buy- 
ing, selling,  and  shipping  grain;  that  on  the  first  day  of  No- 
vember, 1884,  the  plaintiffs,  under  the  firm  name  of  Closser 
&  Co.,  entered  into  a  contract  with  the  defendant  whereby  it 
undertook  to  transport  grain  from  a  station  on  its  road,  known 


600  Cleveland  etc.  R'y  Co.  v.  Closser.     [Indiana, 

as  Union  City,  to  the  city  of  New  York;  that  at  the  time  this 
contract  was  made  "  there  was  no  open  and  established  rate 
of  freight  charges  for  carrying  such  grain,  except  a  certain 
rate  agreed  upon  between  the  defendant  and  other  railway 
companies  owning  competing  lines;  the  rate  so  fixed  by  the 
competing  companies  was  established  by  an  agreement  made 
by  them  for  the  purpose  of  preventing  competition,"  and  was 
enforced  and  maintained,  in  so  far  as  it  was  enforced  and 
maintained,  by  an  agency  of  such  companies  established  for 
that  purpose,  and  called  a  "pool";  that  the  "pool"  was  man- 
aged by  a  person  selected  by  the  companies  for  that  pur- 
pose, and  called  a  "pool  commissioner";  that  at  the  time 
mentioned  all  the  railway  companies  that  "  were  so  located 
or  situated  as  to  be  competitors  for  such  freight  were  parties 
to  said  arrangement  and 'pool';  that  the  rate  established 
by  the  combination  of  common  carriers  was  twenty-one  and  a 
half  cents  per  hundredweight;  that  the  defendant,  "  notwith- 
standing such  combination  and  pool,  offered  and  gave  to 
Closser  &  Co.  an  inducement  for  shipping  freight  over  its  line 
at  a  rate  lower  than  that  fixed  by  the  combination  and  *  pool '; 
but  in  order  to  do  this,  and  be  able  to  report  to  the  pool  com- 
missioner that  such  pool  rate  had  been  charged,"  the  defend- 
ant "requested  Closser  &  Co.,  when  shipping  freight  over  its 
lines,  to  pay  the  pool  rate,  and  agreed  at  the  same  time  with 
Closser  &  Co.  to  pay  a  certain  portion  of  the  pool  rate  so 
charged,  as  a  rebate,  in  order  that  the  shippers  might,  in  the 
end,  be  only  required  to  pay  the  rate  fixed  by  the  defendant"; 
that  "  in  this  manner  and  for  this  purpose  the  defendant  did, 
on  the  same  day,  agree  with  Closser  &  Co.,  in  respect  to  the 
shipment  of  grain,  that  Closser  &  Co.  should  pay  the  pool 
rate  of  twenty-one  and  a  half  cents  per  hundredweight,  and 
that  the  defendant  would  thereupon  repay  to  them  four  and  a 
half  cents  on  every  hundredweight  of  grain  so  shipped  as  a 
rebate,  so  that  they  should,  iir  the  end,  pay  as  freight  upon 
such  shipment  but  seventeen  cents  per  hundredweight,  which 
was  then  in  fact  the  rate  of  the  defendant  for  such  freight 
between  said  points  as  then  agreed  upon,  which  rebate  the  de- 
fendant agreed  to  pay  promptly  after  such  shipment."  It  is 
also  alleged  that  grain  was  shipped  by  Closser  &  Co.  under 
the  contract,  and  that  they  paid  the  "  pool  "  rate. 

The  third  paragraph  is  essentially  the  same  as  the  second, 
so  far  as  concerns  the  combination  and  pool,  the  agreement 
for  rebate,  and  the  like,  but  it  counts  upon  a  contract,  similar 
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to  that  described  in  the  second  paragraph,  made  on  the  tenth 
day  of  November,  1884,  and  also  alleges  that  the  defendant 
refused  to  furnish  forty-two  cars  demanded  by  the  appellees 
and  needed  by  them  for  the  transportation  of  wheat  which 
they  had  ready  for  shipment. 

The  fourth  paragraph  of  the  complaint  contains,  substan- 
tially, the  same  allegations  respecting  the  combination  and 
"pool"  as  those  found  in  the  two  preceding  paragraphs,  but 
it  is  alleged  that  on  the  thirtieth  day  of  September,  1884,  and 
the  second  day  of  October  of  that  year,  the  open  and  estab- 
lished rate  was  twelve  cents  per  hundredweight.  It  is  also 
alleged  in  this  paragraph  that  Closser  &  Co.  entered  into 
contracts  with  the  defendant  on  the  days  named,  wherein  it 
was  agreed  that  it  would  transport  all  the  grain  that  they 
might  buy  and  tender  for  shipment  at  that  rate,  although  the 
combination  might  increase  the  rate.  It  is  further  alleged 
that  wheat  was  shipped  under  the  contract;  that  rates  wei'e 
increased  by  the  combination;  that  the  appellees  paid  the 
increased  rate,  and  are  entitled  under  their  agreement  to  a 
rebate. 

The  central  question  presented  for  our  decision  is  as  to  the 
validity  of  the  contract  between  the  rival  railroad  companies, 
described  in  the  second,  third,  and  fourth  paragraphs  of  the 
complaint;  for  if  that  contract  was  valid,  it  established  an 
open  rate,  and  a  shipper  would  have  no  right  to  unite  with 
one  of  the  competing  companies  to  secure,  by  an  undue  pref- 
erence, an  advantage  over  other  shippers,  or  by  that  means 
defraud  or  mislead  other  carriers  who  were  parties  to  the  agree- 
ment creating  the  "  pool."  If  the  combination  was  a  lawful 
one,  then  those  who  had  notice  of  its  existence  were  bound  to 
refrain  from  assisting  a  party  to  it  in  defrauding  or  deceiving 
other  members  of  the  combination  for  the  purpose  of  securing 
an  advantage  for  himself  over  other  shippers.  If,  to  descend 
from  a  generalization  to  the  particular  instance,  the  combina- 
tion of  the  competing  carriers  was  a  lawful  one,  and  was  known 
to  Closser  &  Co.,  and  they  contracted  for  a  rebate  in  violation 
of  the  terms  of  the  contract  which  bound  the  carriers  together, 
and  established  a  rate  to  which  all  were  under  a  duty  to  con- 
form, they  cannot  recover  back  the  sum  paid  in  excess  of  the 
rate  established  by  the  combined  companies.  If,  however, 
their  agreement  was  illegal,  the  courts  will  turn  them  away 
with  the  answer  that,  in  substance  at  least,  has  been  so  often 
given  suitors:  "  No  polluted  hand  shall  touch  the  pure  fountains 
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of  justice."  One  whose  road  lies  through  a  corrupt  contract 
—  a  contract  which  violates  the  rules  of  public  policy  or  of 
commercial  honesty — cannot  recover  back  money  paid  under  it. 
The  courts  will  leave  the  parties  where  it  found  them.  But 
if  the  contract  which  bound  the  rival  carriers  together  was 
illegal,  then  it  was  incapable  of  conveying  any  right  to  any 
person,  since  a  void  thing  is  as  a  thing  without  existence  or 
capacity  for  existence.  If  that  contract  was  totally  destitute 
of  force,  then  no  person  was  under  an  obligation  to  regard  or 
respect  it,  for  all  were  bound  to  know,  as  matter  of  law,  that 
it  was  ineffective  for  any  purpose. 

It  further  follows  that  if  the  contract  creating  the  combi- 
nation was  not  entitled  to  respect,  there  was  no  obstacle  bar- 
ring the  way  to  a  contract  between  a  carrier  and  a  shipper 
stipulating  for  a  special  rate.  It  still  further  follows  that  if 
the  contract  between  the  associated  carriers  was  utterly  with- 
out force,  it  is  inconceivable  that  it  should  obstruct  the  other- 
wise unfettered  power  to  make  contracts  for  the  transportation 
of  goods  where  no  element  of  partiality,  oppression,  or  improper 
favoritism  entered  into  the  transaction.  Do  but  grant  that 
the  contract  between  the  carriers  was  void,  and  it  must  inevi- 
tably follow  that  it  neither  obstructs  the  right  to  provide  by 
special  contract  for  a  special  rate,  nor  makes  an  act  which 
ignores  or  disregards  the  attempt  to  form  such  a  combination 
as  that  described  in  the  complaint  wrongful  or  illegal. 

The  line  of  thought  we  are  pursuing  naturally  leads  to  the 
suggestion  that  where  a  contract  is  so  corrupted  by  illegality 
as  to  be  utterly  void,  no  one  of  the  parties  to  it,  nor  any  one 
basing  a  claim  upon  it,  can  successfully  assert  that  a  third 
person  who  disregards  it  has  committed  any  wrong  or  violated 
any  duty;  for  it  seems  perfectly  clear  that  no  right  entitled 
to  respect  can  arise  out  of  a  contract  prohibited  and  con- 
demned by  law.  It  is  evident  that  whatever  path  be  chosen 
in  this  instance,  it  leads  at  last  to  the  pivotal  question  whether 
the  contract  upon  which  rests  the  combination  formed  by 
the  associated  carriers  possesses  any  vitality. 

We  preface  our  discussion  of  the  central  question  by  saying 
that  we  are  not,  at  this  point,  dealing  with  a  case  where  a 
combination  is  formed  for  the  purpose  of  preventing  ruinous 
competition,  and  in  which  there  is  no  design  to  stifle  fair  com- 
petition. We  are  not  required  to  decide,  nor  do  we  decide, 
that  combinations  fair  to  the  public,  untainted  by  any  sinister 
design,  and  formed  solely  to  prevent  the  destruction  of  busi- 
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ness  by  unregulated  competition,  may  not  be  valid.  There 
are,  we  know,  cases  sanctioning  the  doctrine  that  combina- 
tions may  be  formed  where  the  purpose  is  lawful,  and  the 
means  employed  not  forbidden  by  positive  law  or  high  con- 
siderations of  public  policy:  Central  Trust  etc.  Co.  v.  Ohio  Cen- 
tral R.  R.  Co.,  23  Am.  &  Eng.  R.  R.  Cas.  666;  Boston  Chamber 
of  Commerce  v.  Lake  Shore  etc.  R'y  Co.,  32  Am.  &  Eng.  R.  R. 
Cas.  618;  Hare  v.  London  etc.  R'y  Co.,  2  Johns.  &  H.  80;  Leslie 
v.  Lorillard,  110  N.  Y.  519;  Manchester  etc.  R.  R.  Co.  v.  Con- 
cord Railroad,  8  Railway  and  Corporation  Law  Journal,  443. 
The  doctrine  of  these  cases  we  neither  affirm  nor  deny;  we  do, 
however,  declare  that  they  are  not  relevant  to  the  matter  here 
in  dispute.  It  is,  however,  both  appropriate  and  necessary  to 
adjudge  that  a  combination  between  common  carriers  to  pre- 
vent competition  is,  at  least,  prima  facie  illegal.  The  doubt 
is,  as  to  whether  any  ultimate  purpose  can  save  it  from  the 
condemnation  of  the  law;  there  can  be  no  doubt  that,  unex- 
plained, such  a  combination  for  such  a  purpose  is  condemned 
by  public  policy.  If  such  a  combination  can,  in  any  event, 
be  admitted  to  be  legal,  it  can  only  be  so  where  it  is  affirma- 
tively shown  that  its  object  was  to  prevent  ruinous  competi- 
tion, and  that  it  does  not  establish  unreasonable  rates,  unjust 
disGximinations,  or  oppressive  regulations.  If  such  a  contract 
can  stand,  it  must  be  upon  an  affirmative  showing,  and  one 
so  full,  complete,  and  clear  as  to  remove  the  presumption  (to 
which  its  existence,  in  itself,  gives  rise)  that  it  was  formed  to 
do  mischief  to  the  public  by  repressing  fair  competition.  The 
burden  is  on  the  carrier  to  remove  the  presumption,  and  until 
it  is  removed  the  agreement  providing  for  the  combination 
gives  way  before  this  presumption,  and  the  agreement  must 
be  held  to  be  within  the  condemnation  directed  against  all 
contracts  which  violate  public  policy. 

Coming  to  the  question  which  awaits  our  judgment,  and  to 
which  we  have  cleared  our  path,  we  affirm  that  a  contract  be- 
tween corporations  charged  with  a  public  duty,  such  as  is 
that  of  common  carriers,  providing  for  the  formation  of  a 
combination  having  no  other  purpose  than  that  of  stifling 
competition,  and  providing  means  to  accomplish  that  object, 
is  illegal.  The  purpose  to  break  down  competition  poisons 
the  whole  contract,  and  there  is  here  no  antidote  which  will 
rescue  it  from  legal  death.  The  element  which  destroys  the 
contract  is  the  purpose  to  stifle  competition;  for  a  combination 
of  rival  carriers,  moved  and  controlled  by  that  purpose  alone, 
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is  destructive  of  public  interest,  and  to  the  last  degree  antag- 
onistic to  sound  public  policy.  The  principle  on  which  this 
rule  rests  is  a  very  old  one,  and  its  place  in  the  law  is  very 
firm.  The  overshadowing  element  in  this  case  and  in  kin- 
dred cases  is  the  purpose  which  influences  the  parties  in 
uniting  themselves  in  a  combination,  and  concerting  means  to 
make  its  purpose  effective,  for  the  law  abhors  a  combination 
which  has  for  its  principal  object  the  suppression  of  competi- 
tion in  matters  of  commerce  in  which  the  public  have  an  in- 
terest. Among  the  early  cases  establishing  and  enforcing 
the  general  principle  which  now  occupies  our  attention  are 
those  wherein  it  is  held  that  an  agreement  to  prevent  or 
hinder  competition  at  public  sales  is  void.  For  illustrations, 
although  there  is  a  vast  number  of  cases,  we  need  not  look 
beyond  our  own  reports.  Our  court  has  again  and  again  en- 
forced the  general  principle  we  have  stated:  Hunter  v.  Pfeiffer^ 
108  Ind.  197;  Board  etc.  v.  Verharg,  63  Ind.  107;  Maguire  v. 
Smock,  42  Ind.  1;  13  Am.  Rep.  353;  Gilbert  v.  Carter,  10  Irid. 
16;  68"  Am.  Dec.  655;  Forelander  v.  Hicks,  6  Ind.  448;  Plaster 
V.  Burger,  5  Ind.  232;  Bunts  v.  Cole,  7  Blackf.  265;  41  Am. 
Dec.  226. 

"  No  one,"  said  the  court  in  Hunter  v.  Pfeiffer,  108  Ind.  197, 
"  can  predicate  an  enforceable  right  upon  such  an  agreement." 
In  support  of  this  statement  the  court  cited  Atcheson  v.  MaU 
Ion,  43  N.  Y.  147;  3  Am.  Rep.  678;  Woodworth  v.  Bennett,  43 
N.  Y.  273;  3  Am.  Rep.  706;  Gihba  v.  Smith,  115  Mass.  592; 
Hannah  v.  Fife,  27  Mich.  172.  Relevant  and  striking  illus- 
trations of  the  scope  and  force  of  the  general  principle  are 
supplied  by  what  are  known  as  the  Sugar  Trust  Cases,  de- 
cided by  the  courts  of  New  York,  —  cases  rich  in  argument 
and  authority:  People  v.  North  River  Sugar  Refining  Co.,  22 
Abb.  N.  C.  164.  See  also  Law  Literature  of  Trust  Combina- 
tions, etc.,  23  Abb.  N.  C.  317;  People  v.  North  River  Sugar 
Refining  Co.,  121  N.  Y.  582;  18  Am.  St.  Rep.  843.  The  au- 
thorities collected  in  those  cases  demonstrate  the  proposition 
that  a  trust  or  combination  having  for  its  purpose  the  sup- 
pression of  free  competition  cannot  live  where  the  common 
law  prevails.  There  are,  however,  cases  which  in  their  fact& 
bear  a  closer  resemblance  to  the  present  than  the  Sugar  Trust 
Cases;  but  after  all,  it  may  be  said  with  propriety,  the  impor- 
tant thing  to  be  secured  is  a  sound  and  salutary  general  prin- 
ciple, and  not  merely  cases  with  closely  resembling  facts. 
There  is  no  difficulty  in  securing  the  principle  we  seek,  for 
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cases  almost  without  number  assert  and  enforce  it  in  an  almost 
endless  variety  of  forms  and  phases. 

One  of  the  cases  near  akin  to  the  one  before  us  is  that  of 
Hooker  V.  Vandewater,  4  Denio,  349;  47  Am.  Dec.  258.  In  that 
case,  competing  canal  companies  combined  and  agreed  to  fix 
an  established  rate  of  freight,  and  to  divide  profits.  The 
agreement  was  adjudged  illegal,  the  court  saying,  among 
other  things,  that  "it  is  a  general  proposition  that  an  agree- 
ment to  do  an  unlawful  act  cannot  be  supported  at  law; 
that  no  right  of  action  can  spring  out  of  an  illegal  contract; 
and  this  rule  applies  not  only  when  the  contract  is  expressly 
illegal,  but  whenever  it  is  opposed  to  public  policy."  Still 
closer  is  the  resemblance  between  this  case  and  that  of  Texas 
etc.  R'y  Co.  v.  Southern  Pacific  R'y  Co.,  41  La.  Ann.  970;  17 
Am.  St.  Rep.  445.  The  court  there  held  a  "  pooling  contract," 
Bubstantially  the  same  as  the  one  described  in  the  appellees' 
complaint,  to  be  void,  and  in  support  of  its  ruling  referred  to 
the  cases  of  Gihhs  v.  Consolidated  Gas  Co.,  130  U.  S.  396; 
Woodstock  Iron  Co.  v.  Richmond  etc.  Extension  Co.,  129  U.  S. 
643;  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa,  St.  173; 
Arnut  V.  Pittston  etc.  Coal  Co.,  68  N.  Y.  558;  23  Am.  Rep.  190; 
Craft  V.  McConoughy,  79  111.  346;  22  Am.  Rep.  171;  Morrill  v. 
Boston  etc.  R.  R.  Co.,  55  N.  H.  531;  Jackson  v.  McLean,  36  Fed. 
Rep.  213;  Santa  Clara  Valley  etc.  Co.  v.  Hayes,  76  Cal.  387; 
9  Am.  St.  Rep.  211;  Firemen's  Charitable  Ass'n  v.  Berghaus, 
13  La.  Ann.  209;  India  Bagging  Ass'n  v.  Kock,  14  La.  Ann. 
168;  Glasscock  v.  Wells,  23  La.  Ann.  517;  and  Cummings  v.  Saux, 
30  La.  Ann.  207. 

The  authorities  found  on  every  hand  not  only  fully  support 
our  conclusion  that  a  contract  between  competing  carriers 
forming  a  combination  for  the  purpose  of  stifling  competition 
is  prima  facie  illegal,  but  many  of  them  carry  the  principle  to 
a  much  greater  length;  it  is  enough  for  us,  however,  tliat  the 
law,  as  it  has  long  existed,  sustains  the  conclusion  we  here 
affirm,  since  it  is  neither  necessary  nor  proper  for  us  to  go  be- 
yond the  case  before  us  for  judgment. 

Questions  respecting  rulings  upon  matters  of  evidence  next 
require  our  attention.  The  first  of  these  questions  arises  on 
the  ruling  sustaining  the  motion  of  the  appellees  requiring  the 
production  of  books  and  papers.  Counsel  for  the  appellees  re- 
spond to  the  argument  of  their  opponents  upon  this  question 
by  asserting,  as  their  primary  proposition,  that  the  appellant 
is  not  in  a  situation  to  avail  itself  of  this  ruling,  inasmuch  as 
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it  did  not  decline  to  obey  the  order  and  suffer  the  consequences. 
The  counsel  for  appellees  have  assumed  a  position  that  cannot 
be  successfully  defended.  The  appellant  was  not  bound  to 
disregard  the  order  of  the  trial  court,  suffer  for  its  disobedience, 
and  then  seek  redress  by  appeal;  it  did  all  that  it  was  legally 
bound  to  do;  it  objected  in  due  season,  in  a  proper  mode,  and 
appropriately  reserved  an  exception.  This  was  sufficient;  in- 
deed, the  appellant  could  not  have  appealed  from  the  isolated 
order,  for  cases  cannot  be  appealed  before  final  judgment,  nor 
in  fragments,  except  in  rare  instances,  and  this  case  is  not  a 
member  of  that  rare  class:  Western  Union  Tel.  Co.  v.  Lockcy 
107  Ind.  9;  Board  etc.  v.  Fullen,  118  Ind.  158. 

One  of  the  positions  taken  by  the  appellees  is,  however,  im- 
pregnable, and  defeats  the  appellant  upon  the  point  under 
direct  consideration.  It  does  not  appear  that  irrelevant  or 
improper  parts  of  the  books  or  papers  produced  in  obedience 
to  the  order  were  used,  but,  so  far  as  the  record  discloses,  the 
use  made  of  those  instruments  of  evidence  was  proper,  and 
was  made  under  the  supervision  of  the  court.  If  instruments 
of  evidence  are  used  in  the  mode  required  by  law,  it  cannot 
be  said  that  there  was  prejudicial  error,  although  the  motion 
for  their  production  may  have  been  defective,  or  the  order 
made  upon  it  too  broad.  As  the  court  in  this  instance  directed 
what  use  should  be  made  of  the  books  and  papers,  and  as  there 
is  nothing  showing  that  the  direction  was  not  an  appropriate 
one,  or  that  the  direction  was  not  fully  obeyed,  we  must,  in 
accordance  with  the  settled  rule,  presume  that  there  was  no 
irregularity  or  error  in  the  ultimate  action  of  the  trial  court. 
It  is  incumbent  upon  an  appellant  to  show  an  erroneous  rul- 
ing, and  that  he  was  prejudiced  by  it;  failing  in  this,  he  can- 
not have  a  judgment  in  his  favor:  Perkins  v.  Hayward,  124 
Ind.  445. 

The  question  presented  upon  the  ruling  admitting  the  testi- 
mony of  the  witness  Closser  detailing  statements  made  bj 
Steiner  is  perhaps  not  entirely  free  from  difficulty;  but  in  view 
of  the  character  of  the  testimony,  and  the  evidence  tending  to 
make  it  competent,  we  have  concluded  that  there  was  no  error 
in  this  ruling.  It  is  sufficient  to  entitle  testimony  to  admis- 
sion that  there  is  some  evidence,  direct  or  circumstantial, 
tending  to  make  it  competent,  for  it  is  not  necessary  that  the 
connecting  evidence  should  distinctly  establish  the  facts  which 
give  the  character  of  competency  to  the  testimony,  as  the  court, 
in  admitting  testimony,  does  not  conclusively  adjudge  that  the 
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evidence  establishing  its  competency  is  suflficient  to  fully  prove 
the  requisite  fact  or  facts;  it  simply  decides  that  there  is  some 
evidence  tending  to  make  the  testimony  competent:  Pedigo  v. 
Grimes,  113  Ind.  148;  Shugart  v.  Miles,  125  Ind.  445. 

If,  therefore,  there  was  some  evidence  of  such  facts  as  ren- 
dered the  testimony  admissible,  there  was  no  error  in  admit- 
ting it,  and  our  opinion  is,  that  such  evidence  was  adduced. 
The  evidence  shows  that  Steiner  was  more  than  a  special 
agent  of  the  defendant,  and  that  his  authority  respecting 
contracts  for  freight  was  of  wide  scope;  and  it  shows,  also, 
that  the  claim  of  Closser  &  Co.  for  the  drawback,  or  rebate, 
was  presented  to  Steiner  as  the  representative  of  the  appel- 
lant at  Indianapolis,  and  that  communications  concerning 
the  claim  were  made  to  him,  and  that  he  conducted  the  gen- 
eral negotiations  by  corresponding  with  the  principal  and  by 
interviews  with  Closser  &  Co.  We  accept  as  undoubted  law 
the  proposition  of  the  counsel  for  appellant  that  the  decla- 
rations of  an  agent,  made  after  the  performance  of  a  special 
duty  delegated  to  him,  are  not  admissible  against  the  princi- 
pal: Belief ontaine  Ry  Co.  v.  Hunter,  33  Ind.  335;  5  Am.  Rep. 
201.  But  while  we  fully  approve  the  statement  of  counsel  as 
to  the  rule  of  law,  we  cannot  sanction  the  application  made 
by  them  of  the  rule,  for  the  reason  that  we  regard  the  case  as 
belonging  to  a  class  radically  different  from  the  one  which 
the  rule  governs.  The  case  belongs  to  that  class  in  which 
corporate  agents  are  intrusted  with  the  transaction  of  busi- 
ness requiring  continuous  negotiations,  and  in  which  the  au- 
thority of  the  agent  does  not  terminate  until  the  negotiations 
are  at  an  end.  The  principle  which  the  adjudged  cases  es- 
tablish is  this:  Where  authority  is  delegated  to  an  agent  to 
transact  business,  and  that  business  requires  continuous  ne- 
gotiations. Of  is  a  business  not  fully  ended  by  a  single  act, 
but  requires  a  series  of  acts  to  complete  it  according  to  the 
intention  of  the  parties  and  commercial  usages,  the  authority 
of  the  agent  does  not  expire  with  the  performance  of  one  act, 
although  that  act  may  be  of  prime  importance:  Pennsylvania 
Co.  V.  Nations,  111  Ind.  203;  United  States  etc.  Co.  v.  Rawson, 
106  Ind.  215;  Wells  v.  Morrison,  91  Ind.  51;  Louisville  etc.  Ry 
Co.  V.  Henly,  88  Ind.  535;  Kirkstall  etc.  Co.  v.  Furness  Ry  Co., 
L.  R.  9  Q.  B.  468;  Morse  v.  Connecticut  etc.  R.  R.  Co.,  6  Gray, 
450;  Lane  v.  Boston  etc.  R.  R.  Co.^  112  Mass.  455;  Qott  v. 
Dinsmore,  111  Mass.  45.  Nor  is  the  rule  different  where  the 
agent  is  authorized  to  conduct  a  single  transaction,  for  as  to 
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that  transaction  he  is  a  general  agent,  invested  with  author- 
ity to  perform  all  acts  necessary  to  fully  consummate  the 
transaction:  Cruzan  v.  Smith,  41  Ind.  288;  Toledo  etc.  R^y  Co. 
V.  Owen,  43  Ind.  405.  But  it  is  proper  to  say,  to  avoid  possi- 
ble misconception,  the  rule  does  not  permit  the  declarations 
of  an  agent  narrating  a  past  transaction  to  be  given  in  evi- 
dence: Boston  etc.  R.  R.  Co.  v.  Ordway,  140  Mass.  610. 

TLe  facts  stated  in  the  special  finding  are  in  most  particu- 
lars substantially  the  same  as  those  stated  in  the  complaint; 
but  there  are  differences  between  the  facts  pleaded  and  those 
found  by  the  court,  and  those  differences  will  be  indicated, 
but  not  expressly  detailed,  as  we  discuss  the  questions  made 
upon  the  special  finding.  Many  of  the  questions  presented 
by  the  special  finding  are  disposed  of  in  the  preceding  dis- 
cussion, and  we  shall  not  again  consider  them. 

It  was  not  necessary  for  the  shippers  to  prove  that  the  rate 
charged  and  paid  by  them  under  their  contract  was  excess- 
ive or  unjust,  for  the  right  to  recover  rests  upon  the  contract 
providing  for  a  drawback.  If  a  common  carrier  makes  a 
special  contract  to  repay  part  of  the  sum  received  from  the 
shipper,  he  must  perform  his  part  of  the  contract,  unless  he 
overthrows  the  presumption  of  fairness  and  right  by  counter- 
vailing facts. 

If  the  contract  made  by  Closser  &  Co.  with  the  appellant 
was  illegal,  then  there  can  be  no  recovery,  and  the  cases  of 
Morris  v.  Philpot,  11  Ind.  447,  Judah  v.  Trustees  etc.,  16  Ind. 
56,  Oscanyan  Co.  v.  Arma  Co.,  103  U.  S.  261,  Craft  v.  Mc- 
Conoughy,  79  111.  346,  22  Am.  Rep.  171,  Arnot  v.  Pittston  etc. 
Coal  Co.,  68  N.  Y.  558,  23  Am.  Rep.  190,  and  Gregory  v. 
Wendell,  39  Mich.  337,  33  Am.  Rep.  390,  would  be  of  influen- 
tial importance;  but  as  the  contract  between  the  parties  was 
not  illegal,  a  recovery  is  not  defeated,  and  those  cases  are  not 
relevant. 

It  is  true,  as  counsel  contend,  that  a  finding  beyond  the 
issues  made  by  the  pleadings  is  ill,  and  will  not  support  a 
judgment:  Buchanan  v.  Milligan,  108  Ind.  433;  Boardman  v. 
Griffin,  52  Ind.  101.  If  they  have  established  their  proposi- 
tion that  the  special  finding  goes  outside  of  the  issues,  they 
must  succeed,  to  the  extent,  at  least,  that  the  judgment  rests 
upon  facts  not  within  the  issues. 

Before  giving  consideration  to  the  precise  question  argued 
by  counsel,  it  is  proper,  and  indeed  necessary,  to  speak  of  a 
matter  of  procedure,  since  it  is  tacitly  assumed,  although  not 
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expressly  asserted,  that  a  special  finding  may  be  considered  in 
detached  parts.  This  position  is  not  tenable.  A  pleading  does 
not  supply  an  analogue  for  guidance  in  construing  and  giving 
effect  to  a  special  finding,  for  a  special  finding,  like  a  special 
verdict,  a  series  of  instructions,  or  the  like,  must  be  consid- 
ered as  a  whole,  and  it  cannot  be  dissected  into  fragmentary 
parts  and  successfully  assailed  in  detail.  One  part  may  be 
considered  in  connection  with  other  connected  parts,  or  parts 
referring  to  the  same  transaction,  and  if  taken  as  a  whole, 
the  finding  legitimately  supports  the  judgment,  it  will  be  up- 
held. 

To  determine  whether  the  finding  is  beyond  the  issues  it 
was  necessary  to  analyze  so  much  of  it  as  is  sought  to  be  im- 
peached, and  this  we  have  done  with  care;  but  we  think  it 
unnecessary  to  give  the  result  of  our  analysis  in  detail.  It 
maybe  said,  generally,  that  the  facts  are  essentially  the  same 
as  those  pleaded  in  the  complaint,  although  it  is  perhaps 
true  that  the  special  finding  makes  a  somewhat  stronger  case 
than  the  pleading  does;  but  this  does  not  take  the  foundation 
from  under  the  judgment.  It  is  sufficient  if  the  substance 
of  the  issue  is  established,  and  a  finding  containing  more  facts 
than  the  plaintiff  is  required  to  prove  is  not  ill,  provided,  of 
course,  the  facts  are  connected  with  the  main  issue,  support  it, 
and  do  not  establish  a  distinct  and  independent  cause  of 
action. 

It  is  suggested  that  a  contract  binding  a  carrier  to  trans- 
port as  many  car-loads  of  grain  as  the  shipper  may  desire 
transported  is  ineffective,  for  the  reason  that  the  shipper  is 
under  no  obligation  to  ship  any  definite  or  designated  quan- 
tity of  grain.  In  our  judgment,  the  fact  that  there  is  no 
designation  of  quantity  does  not  invalidate  a  contract  unim- 
peachable in  all  other  respect?.  Possibly  such  a  contract  may 
be  revoked;  but  if  acts  are  done  in  performance,  it  is,  at  all 
events,  valid  as  to  those  acts,  for  until  there  is  an  effective  revo- 
cation the  contract  remains  in  force.  A  proposal,  although 
revocable  in  its  nature,  becomes  effective  if  accepted  and  acted 
upon  before  annulled  by  revocation:  Wellington  v.  Apthorpf 
145  Mass.  69;  Louisville  etc.  R'y  Co.  v.  Flanagan^  113  Ind. 
488;  3  Am.  St.  Rep.  674, 

A  question  made  on  the  evidence  requires  a  brief  considera- 
tion. Some  of  the  grain  shipped  by  the  appellees  was  in- 
tended for  a  firm  known  as  Gill  and  Fisher,  with  whom  it 
appears  the  appellant  had  entered  into  a  contract  in  which  it 
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was  agreed  that  they  should  be  allowed  a  drawback,  or  rebate, 
on  grain  consigned  to  them.  On  the  25th  of  September,  1884i 
after  the  first  contract  described  in  the  fourth  paragraph  of 
the  complaint  had  been  entered  into,  but  before  the  second 
contract  there  described  was  made,  the  appellant,  by  one  of 
its  officers,  forbade  the  allowance  of  drawbacks  on  grain 
shipped  to  Gill  and  Fisher,  and  the  evidence  shows  that  no- 
tice of  the  interdiction  was  given  to  Closser  &  Co.  on  the 
twenty-sixth  day  of  the  same  month.  If  no  more  than  this 
appeared,  we  should  be  inclined  to  hold  that  there  was  a  valid 
revocation  and  an  effective  interdiction  upon  contracts  allow- 
ing Closser  &  Co.  a  drawback  on  grain  consigned  to  Gill  and 
Fisher;  but  more  does  appear,  for  it  appears  that  a  person 
representing  the  company  —  one,  too,  who  had  acted  for  it  in 
making  former  contracts  with  Closser  &  Co.  —  solicited  and 
obtained  the  contract  entered  into  on  the  2d  of  October,  treated 
the  order  referred  to  as  ineffective,  and  induced  Closser  &  Co. 
to  believe  that  it  had  no  force.  It  is  probably  true  that  the 
evidence  is  not  so  satisfactory  upon  the  question  of  the  author- 
ity of  the  agent  who  represented  the  appellant  in  making  the 
contract  of  October  2d,  or  as  to  whether  the  interdiction  was 
abrogated  or  withdrawn,  as  might  be  desired;  but  there  is 
evidence  tending  to  prove  that  an  agent,  superior  to  the  one 
who  gave  the  order  forbidding  drawbacks  on  grain  shipped  to 
Gill  and  Fisher,  authorized  the  contracts  to  be  made,  and 
that  all  agents  of  the  company  concerned  in  the  transactions 
declared  that  the  interdiction  was  withdrawn,  and  treated  it 
as  devoid  of  force.  In  this  state  of  the  evidence  we  must,  in 
obedience  to  a  long-settled  rule,  decline  to  disturb  the  de- 
cision of  the  trial  court  upon  the  controverted  question  of 
fact. 

A  cross-error  assigned  by  the  appellees  challenges  the  cor- 
rectness of  the  conclusion  of  law  which  denies  a  full  recovery 
upon  the  cause  of  action  stated  in  the  third  paragraph  of  the 
complaint,  and  we  have  carefully  studied  the  finding  upon 
that  branch  of  the  case.  The  result  of  our  examination  is, 
that  the  facts  stated  are  not  so  full  and  clear  as  to  authorize 
us,  as  in  favor  of  a  party  having  the  burden  of  proof,  to  over- 
throw the  conclusion  of  law  stated  by  the  trial  court,  although 
the  question  is  a  very  close  one,  and  our  conclusion  upon  it  ia 
reached  with  some  hesitation. 

Judgment  affirmed. 
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Common  Carrier — Right  to  Discriminate. — A  common  carrier  must 
carry  for  all  who  apply,  but  he  may  discriminate  as  to  rates,  so  long  as  no 
unreasonable  charge  is  made:  Avinger  v.  South  Carolina  R.  R,  Co.,  29  S.  C. 
265;  13  Am.  St.  Rep.  716.  As  to  the  right  of  carriers  to  discriminate,  and 
what  are  just  and  what  unjust  discriminations,  see  extended  note  to  Root  v. 
R.  R.  Co.,  11  Am.  St.  Rep.  647-655.  An  agreement  to  give  exclusive  priv- 
ileges is  against  public  policy  and  void:  Cravtna  v.  Rodgers,  101  Mo.  247. 
A  contract  tending  to  create  a  monopoly  is  against  public  policy  and  void: 
Baylea  v.  Kansas  etc  R.  R.  Co.,  13  Col.  181. 

Common  Carrier  —  Rebate.  —  A  common  carrier  can  contract  to  ship 
freight  at  a  lower  rate  than  the  regular  tariff  rate  unless  such  rate  is  granted 
exclusively  to  one  shipper,  which  would  render  it  void:  Christie  v.  Missouri 
etc.  R.  R.  Co.,  94  Mo.  453. 

Agency  —  Scope  of  Agent's  Authority.  —  A  general  agent  may  bind 
his  principals  by  an  act  contrary  to  special  instructions,  if  such  act  was  made 
within  the  scope  of  his  authority:  Ruggles  v.  American  etc  Ins.  Co.,  114N.  Y. 
415;  11  Am.  St.  Rep.  674,  and  note.  An  agent  authorized  to  make  a  con- 
tract is  authorized  to  do  everything  necessary  to  bring  about  such  contract: 
Busch  V.  Wilcox,  82  Mich.  315;  Wise  v.  Newatney,  26  Neb.  88;  Mart  T. 
Mars,  27  S.  C.  132;  Raynor  v.  Bryant,  43  Kan.  492. 
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Judgment  by  Confession  Rendered  in  Another  State  cannot  be  Col- 
laterally Attacked.  —  A  judgment  by  confession  rendered  by  a  court 
of  general  jurisdiction  in  another  state,  the  record  being  regular,  and 
showing  an  appearance  on  behalf  of  the  defendant,  and  that  such  ap- 
pearance was  authorized  by  power  of  attorney  duly  executed  by  such 
defendant,  cannot  be  collaterally  attacked  in  a  sister  state.  The  same 
faith  and  credit  must  be  given  such  judgment  as  if  rendered  within  the 
state. 

Judgment —  Collateral  Attack.  —  A  judgment  is  not  void  unless  the 
thing  lacking  or  making  it  so  is  apparent  in  the  record;  and  unless  a 
judgment  is  void,  it  cannot  be  collaterally  attacked,  although  it  may  be 
voidable. 

Judgment  by  Confession  Rendered  in  Another  State  —  Collateral 
Attack  —  Res  Judicata.  —  A  judgment  by  confession  rendered  by  a 
court  of  general  jurisdiction  in  another  state,  against  a  man  and  his  wife, 
fixes  her  status  and  relation  to  the  debt  on  which  the  action  was  brought, 
and  her  liability  for  its  payment;  and  in  attachment  proceedings 
against  her  property  instituted  on  the  judgment  in  another  state,  she 
cannot,  for  the  first  time,  set  up  as  a  defense  that  the  debt  represented 
by  the  judgment  is  the  debt  of  her  husband,  and  that  she  was  only 
surety  upon  the  note  sued  upon  and  merged  in  such  judgment. 

J.  C.  Blacklidge,  W.  E.  Blacklidge,  and  B.  O.  Moon,  for  the 
appellants. 

J.  F.  Ellwtt  and  L.  J.  KirJcpatrick,  for  the  appellee. 
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Olds,  C.  J.  This  action  was  brought  by  the  appellee, 
William  A.  Paulson,  against  the  appellants,  Martha  A.  King- 
man and  Arthur  L.  Kingman,  in  the  Howard  circuit  court, 
upon  a  judgment  rendered  in  the  superior  court  of  Cook 
County,  Illinois,  in  favor  of  said  appellee  against  said  ap- 
pellants. Attachment  proceedings  were  also  instituted  in 
this  case,  and  the  property  of  the  appellant  Martha  A.  King- 
man was  attached. 

Two  questions  are  presented  by  the  record  and  discussed 
by  counsel.  It  is  first  contended  by  counsel  for  appellants 
that  the  judgment  of  the  superior  court  of  Cook  County  is  not 
conclusive,  and  that  it  may  be  attacked  collaterally  in  this 
case.  The  record  of  the  judgment  in  the  superior  court  shows 
it  to  be  a  judgment  by  confession  upon  a  promissory  note,  the 
note  executed  by  the  appellants  being  payable  to  J.  Robson 
Weddell,  and  afterwards  indorsed  by  him  to  the  appellee. 
The  appellants  executed  a  power  of  attorney  appointing  and 
authorizing  the  appellee,  William  A.  Paulson,  or  any  attorney 
of  any  court  of  record,  to  be  their  true  and  lawful  attorney, 
irrevocable,  for  them  and  in  their  names,  ^lace,  and  stead 
to  appear  before  any  court  of  record,  either  in  term  time  or 
in  vacation,  in  any  of  the  states  or  territories  of  the  United 
States,  at  any  time  after  the  expiration  of  said  note,  to  waive 
the  issuing  and  service  of  process,  and  confess  judgment,  etc. 
The  note  is  payable  at  the  office  of  Weddell  in  Chicago. 

The  record  shows  an  appearance  by  Clifford,  Anthony,  and 
Paulson  on  behalf  of  the  appellee  herein,  the  plaintiff  in  said 
cause,  and  the  filing  of  the  complaint,  and  by  William  P. 
Winners,  the  attorney  for  the  defendants  in  said  cause,  the 
appellants  herein,  the  filing  of  the  warrant  of  attorney  as  his 
authority  to  appear,  and  that  proof  of  its  execution  was  duly 
made,  and  the  judgment  is  regular  in  form. 

The  question  presented  is  as  to  whether  or  not  a  judgment 
of  a  court  of  a  sister  state  having  general  jurisdiction,  the 
record  being  regular,  and  showing  an  appearance  on  behalf  of 
the  defendant  or  defendants,  and  a  confession  of  judgment 
against  them,  and  that  such  appearance  was  authorized  by  a 
power  of  attorney,  duly  executed  by  suoli  defendants,  author- 
izing such  appearance  and  confession  of  judgment,  can  be 
attacked  collaterally;  that  it  cannot  be  attacked  is  too  well 
settled  to  be  open  to  discussion.  Section  1,  article  4,  of  the 
constitution  of  the  United  States  provides  that  "full  faith  and 
credit  shall  be  given  in  each  state  to  the  public  acts,  records, 
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and  judicial  proceedings  of  every  other  state."  Freeman,  in 
his  work  on  judgments,  third  edition,  section  560,  says:  "  The 
language  of  the  supreme  court  in  Mills  v.  Duryee,  which,  sub- 
stantially, was  but  a  quotation  from  the  act  of  1790,  that  a 
judgment  must,  in  every  state,  be  given  the  same  faith  and 
credit  to  which  it  is  entitled  where  it  was  rendered,  was  so 
comprehensive  and  distinct  as  to  seem  to  negative  the  exist- 
ence of  any  exception  to  the  broad  rule  here  laid  down,  and 
to  impart  to  such  a  judgment  in  all  cases  and  in  all  localities 
the  full  effect  of  a  domestic  judgment."  Giving  to  the  judg- 
ment the  same  faith  and  credit  as  given  to  a  judgment  ren- 
dered by  a  court  of  general  jurisdiction  within  this  state,  it 
cannot  be  collaterally  attacked;  and  this  same  rule  applies  to 
judgments  by  confession:  Freeman  on  Judgments,  sec.  557. 
As  applicable  to  this  case,  there  having  been  an  appearance, 
it  is  well-settled  law  that  a  judgment  is  not  void  unless  the 
thing  lacking,  or  making  it  so,  is  apparent  in  the  record.  If 
it  do  not  so  appear,  the  judgment  is  not  void,  though  it  may 
be  voidable:  Smith  v.  Hess,  91  Ind.  424.  And  unless  a  judg- 
ment be  void,  it  cannot  be  attacked  collaterally:  Lantz  v.  Maf- 
fett,  102  Ind.  23;  Bailey  v.  Martin,  119  Ind.  103. 

In  Caley  v.  Morgan,  114  Ind.  350,  it  is  held  that  when  a 
party  submits  himself  to  the  jurisdiction  of  a  competent  court 
and  confesses  judgment,  and  the  court  enters  judgment  for  the 
amount  admitted  to  be  due,  it  will  be  presumed  that  all  the 
preliminary  steps  necessary  to  confer  jurisdiction  were  taken. 
In  the  case  at  bar,  it  affirmatively  appears  by  the  record  of  the 
judgment  in  the  superior  court  of  Cook  County  that  all  things 
existed  to  give  the  court  jurisdiction,  and  to  permit  it  to  be 
attacked  in  this  case  would  be  to  impeach  and  contradict  the 
record  collaterally,  and  this  cannot  be  done.  If  for  any  rea- 
son the  superior  court  did  not  have  jurisdiction,  or  the  judg- 
ment was  obtained  by  fraud,  as  contended  by  counsel  for 
appellant,  such  facts  might  be  grounds  for  setting  aside  and 
avoiding  the  judgment  in  a  direct  attack;  but  until  it  is  so 
attacked  and  set  aside  it  is  binding  upon  the  parties,  and  its 
validity  cannot  be  questioned  in  a  suit  upon  the  judgment. 

The  further  contention  by  counsel  for  appellant  is,  that  as 
a  defense  to  the  judgment  and  attachment  proceedings  it  may 
be  shown  by  the  appellant  Martha  A.  Kingman  that  she  and 
her  co-appellant,  Arthur  L.  Kingman,  are  husband  and  wife, 
and  that  the  debt  represented  by  the  judgment  is  the  debt  of 
her  husband,  and  that  she  was  only  surety  upon  the  note  sued 
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upon,  and  merged  in  the  judgment  rendered  in  tne  superior 
court  of  Cook  County,  Illinois,  and  that  the  property  attached 
is  her  individual  property,  and  not  liable  for  the  debt.  We 
cannot  agree  with  this  contention  of  counsel.  The  judgment 
in  the  superior  court  fixed  her  status  and  relation  to  the  debt, 
and  liability  for  its  payment.  That  is  an  individual  judg- 
ment against  her  and  her  husband,  both  as  principals,  and 
for  which  her  property  is  liable,  and  by  that  judgment  she  is 
bound. 

The  time  for  her  to  have  established  her  suretyship  was 
when  she  was  sued  upon  the  note.  In  the  case  of  Lieh  v. 
Lichtenstein,  121  Ind.  483,  Mrs.  Lieb  was  sued  in  the  superior 
court  of  Cook  County,  Illinois,  and  a  judgment  rendered 
against  her  upon  a  note  which  was  signed  by  her  and  her 
husband,  and  secured  by  mortgage  on  real  estate  situate  in 
Elkhart  County,  Indiana;  and  in  the  suit  to  foreclose  the  mort- 
gage it  was  sought  by  Mrs.  Lieb  to  show  that  the  debt  for  which 
judgment  was  rendered  was  the  debt  of  her  husband,  and  she 
was  only  surety,  and  the  property  mortgaged  for  its  payment 
was  her  individual  property,  and  therefore  was  not  liable,  and 
it  was  held  that  she  could  not  make  such  defense;  that  having 
failed  to  set  up  her  suretyship  when  sued  in  the  superior  court, 
she  was  bound  by  the  judgment  which  fixed  her  liability  for 
the  debt. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

JuDQMEirr.  —  A  judgment  regularly  entered  by  a  court  of  competent  jn- 
rlsdictioa  cannot  be  collaterally  impeached:  WiUcerson  v.  Shoonmacker,  77 
Tex.  615;  19  Am.  St,  Rep.  803;  Williams  v.  Haynea,  77  Tex.  283;  19  Am. 
St.  Rep.  252,  and  note.  As  to  the  validity  and  conclusiveness  of  judgments 
of  courts  of  sister  states,  see  note  to  Hood  v.  State,  26  Am.  Rep.  27-33;  note 
to  BartleU  v.  Knight,  2  Am.  Dec.  42-45;  Knickerhocker  v.  Wilcox,  83  Mich. 
200;  21  Am.  St.  Rep.  595. 

JuDOMBSTS  OF  Sister  States.  — It  may  be  laid  down  as  a  general  rule 
that  the  judgment  of  a  sister  state  is  entitled  to  full  faith  and  credit  in 
every  other  state,  and  cannot  be  collaterally  attacked:  Thomas  v.  Morrisett, 
76  Ga.  384;  Drake  v.  Granger,  22  Fla.  348;  McDonald  v.  Drew,  64  N.  H. 
547;  Rea  v.  Scully,  76  Iowa,  343;  Glass  v.  Blackwell,  48  Ark.  50. 

Judgments  —  Foreign  —  When  They  mat  be  Collaterally  Attacked. 
—  A  foreign  judgment  obtained  without  jurisdiction  of  the  person  of  the 
defendant  maybe  attacked  directly  or  collaterally:  Thorn  v.  Salmonaon,  37 
Kan.  441;  Stone  v.   Wainwright,  147  Mass.  201. 

Judgment  —  Res  Jcdicata.  —  A  final  decr«e  or  judgment  is  conclusive 
apon  all  the  parties  in  respect  to  all  matters  determined  by  it,  and  as  to  all 
natters  which  the  parties  were  bound  to  litigate  and  bring  to  a  decision: 
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Berj-y  v.  Whidden,  62  N.  H.  473;  Woloerlon  v.  Baker,  86  Cal.  591;  Smith  v. 
Walker,  77  Ga.  289;  Lowry  v.  Davenport,  80  Ga.  742;  Keokuk  etc.  Co.  v. 
Keokuk,  «0  Iowa,  137;  JKeier  v.  Mick,  131  III.  521;  Sanders  v.  /'eri,  131  111. 
408;  Culver  v.  PAs/p^s  1.30  111.  217;  Bowe  v.  Lewjw,  121  Ind.  110;  Ashmead  v. 
Burt,  125  lud.  566;  Z//e6v.  Lichteiistein,  121  Iiui.  483;  Nicklesa  v.  Pearson,  126 
Ind.  477;  <Sei/er  v.  Bank  etc.,  86  Ky.  128;  Succession  of  DaM,  42  La.  Ann 
253;  ^n.s<m  v.  5ofird  e(!c.,  40  La.  Atin.  705;  Fuller  v.  Eastman,  81  Me.  284, 
Ouilfoixi  V.  Western  etc.  Co.,  43  Minn.  434;  Murphy  v.  De  France,  101  Mo.  152; 
Burke  v.  Perry,  26  Neb.  414;  Phillips  v.  Pullen,  45  N.  J.  Eq.  831;  Campbell 
etc.  Mfg.  Co.  v.  Walker,  114  N.  Y.  7;  Allen  v.  Salinger,  103  N.  C.  15;  Peck 
V.  Culberson,  104  N.  C.  4-25;  Stuart  v.  Heiskell,  86  Va.  191;  Jourolman  v. 
Massengill,  86  Tenn.  81;  Huntley  \.  Holt,  59  Conn.  102;  21  Ain.  St.  Rep. 
71,  and  note.  But  the  judgment  does  not  bind  persons  not  parties,  or  their 
privies,  and  binds  no  persons  as  to  matters  not  litigated  or  in  issue:  Ernst 
Bros.  V.  Hogue,  86  Ala.  502;  McW/wrther  v.  Andrews,  53  Ark.  307;  Schuster 
V.  Bader,  13  Col.  330;  Florida  Southern  etc.  R.  R.  Co.  v.  Brown,  23  Fla.  106; 
Henderson  v.  Fox,  80  Ga.  479;  Livingston  v.  Marshall,  82  Ga.  281;  Lindley  v. 
Snell,  80  Iowa,  104;  Carson  etc.  Co.  v.  Knapp,  80  Iowa,  617;  Wibon  v.  Brook- 
Bhire,  126  Ind.  497;  Telford  v.  Garrels,  132  111.  551;  Simmsv.  Simms,  88  Ky. 
642;  Deal  v.  Sdilonibery,  20  Nev.  330;  TrMU  v.  Perry,  28  S.  C.  566. 
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Mechanic's  Lisn.  —  A  mechanic  to  whom  any  article  is  intrusted  to  alter  or 
repair,  and  who  furnishes  material  and  labor  in  its  alteration  and  repair, 
has  a  lien  thereon  which  is  enforceable  under  sections  5303  and  6304  of 
the  Revised  Statutes  of  Indiana. 

MORTOAGB  AND  MECHANIC'S  LlEN,  PRECEDENCE  BETWEEN.  — If  the  mort- 
gagee of  a  railway  and  the  rolling  stock  thereon  permits  a  locomotive  and 
tender  to  remain  in  the  possession  and  use  of  the  mortgagor,  and  through 
such  use  it  becomes  in  need  of  alterations  and  repairs,  whereupon  it  is 
intrusted  to  a  mechanic  to  alter  and  repair,  he  has  a  lien  thereon  for  the 
amount  due  him  which  has  precedence  over  such  mortgage. 

If  a  Mortqagee  of  Machinery  upon  Which,  through  Use,  repairs 
and  alterations  will  become  necessary  leaves  it  in  the  possession  of  the 
mortgagor  to  be  used  by  him,  it  will  be  presumed  that  they  contemplated 
that  repairs  thereon  would  become  necessary,  and  that  the  mortgagor  was 
authorized,  if  necessary,  to  intrust  it  to  a  mechanic  for  repairs;  and  when 
it  is  so  intrusted,  the  mechanic  has  a  lien  thereon  paramount  to  the  lien 
of  the  mortgage  for  materials  and  labor  furnished  in  such  repairs. 

Practice.  —  If  a  party  has  filed  an  answer  in  bar,  he  cannot  afterwards  file 

an  answer  in  abatement  even  by  leave  of  the  court. 
Quiktinq  Title  to  Personalty.  —  Though  an  original  action  cannot  be 
maintained  to  quiet  title  to  personal  property,  yet  when  an  action  is 
commenced  to  foreclose  a  mortgage  thereon,  one  who  is  made  a  party 
defendant  may,  by  a  cross-complaint,  set  up  his  title  to  the  property,  and 
ask  to  have  his  ownership  declared  and  the  foreclosure  enjoined;  and 
having  done  so,  he  cannot  be  deprived  of  his  right  to  have  his  ownership 
declared  by  a  dismissal  of  the  case  as  to  him. 
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W.  N.  Tracewell  and  R.  J.  Tracewell,  for  the  appellants. 
M.  Z.  Stannard,  for  the  appellees. 

Olds,  C.  J.  On  September  12,  1883,  the  Louisville,  New 
Albany,  and  Corydon  Railway  Company,  for  the  purpose  of 
securing  the  payment  of  its  negotiable  bonds  and  interest 
coupons  thereto  attached,  executed  to  appellant  a  mortgage 
upon  its  real  estate,  its  road,  and  its  equipments,  including 
an  engine  called  the  Samuel  J.  Wright,  which  mortgage  was, 
on  said  day,  recorded  in  the  office  of  the  recorder  of  Harrison 
County,  Indiana,  in  record  No.  12.  On  August  4,  1887,  ap- 
pellant filed  in  the  Harrison  circuit  court  his  complaint  for 
the  foreclosure  of  the  mortgage,  making  defendants  to  said 
action,  among  others,  the  appellees  Sweeney  and  Sweeney. 
Appellees  Sweeney  and  Sweeney  filed  an  answer  to  the  com- 
plaint, and  also  filed  a  cross-complaint.  Appellant  then  dis- 
missed his  complaint  as  to  Sweeney  and  Sweeney.  Issues 
were  joined  between  appellees  and  appellant  Watts,  trustee, 
upon  the  cross-complaint,  and  a  trial  was  had,  and  judgment 
rendered  upon  the  cross-complaint  in  favor  of  the  appellees. 

The  following  errors  are  assigned:  1.  That  the  court  erred 
in  overruling  the  separate  demurrer  of  the  appellant  to  the 
first  paragraph  of  the  cross-complaint  of  the  appellees;  2.  The 
court  erred  in  sustaining  the  demurrer  of  the  appellees  to 
the  plea  in  abatement  filed  by  appellant  to  the  cross-com- 
plaint of  the  appellees;  3.  The  court  erred  in  sustaining  the 
demurrer  of  the  appellees  to  the  second  paragraph  of  the  sep- 
arate answer  of  the  appellant  to  the  cross-complaint  of  appel- 
lees; 4.  The  court  erred  in  overruling  the  separate  motion  of 
appellant  to  separately  docket  and  try  the  cross-complaint  of 
appellees;  6.  The  court  erred  in  overruling  the  motion  by  ap- 
pellant for  a  new  trial  on  appellees'  cross-complaint;  6.  The 
cross-complaint  of  appellees  does  not  contain  sufficient  facts 
to  constitute  a  cause  of  action  against  appellant. 

It  is  alleged  in  the  cross-complaint  "  that  on  the  fifteenth 
day  of  May,  1885,  and  for  three  years  prior  thereto,  and  ever 
since  said  date,  the  appellees  Sweeney  and  Sweeney  were,  and 
had  been,  engaged  under  the  firm  name  of  M.  A.  Sweeney  and 
Brother,  in  running  and  operating  a  foundry  and  machine-shop 
at  the  city  of  Jeff'ersonville,  county  of  Clark,  and  state  of  In- 
diana, for  the  purpose  of  building  and  repairing  engines,  loco- 
motives, and  other  machinery  for  railroad  companies,  steamboat 
companies,  and  the  general  public;  that  they  admit  the  exe- 
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cution  of  the  mortgage  to  the  plaintiff  in  trust,  as  in  his  com- 
plaint herein  set  forth  and  declared,  and  that  the  same  was 
for  the  uses  and  purposes  therein  mentioned.  It  is  further 
admitted  that  the  conditions  of  said  mortgage  were  broken  by 
non-payment  of  interest  upon  the  bonds  referred  to  and  secured 
thereby  and  at  the  time  therein  set  out,  and  that  then  and 
there,  and  by  reason  thereof,  the  plaintiff  became  entitled  to 
the  possession  of  all  the  personal  property  covered  by  said 
mortgage,  including  the  said  engine  and  tender  number  one 
(1),  and  named  the  Samuel  J.  Wright;  but  the  defendants 
aver  that  notwithstanding  the  premises,  the  plaintiff  permitted 
their  co-defendant,  the  Louisville,  New  Albany,  and  Corydon 
Railway  Company,  the  mortgagor  thereof,  to  continue  to  hold, 
use,  and  operate  the  railroad,  machinery,  and  rolling  stock 
named  in  said  mortgage  (including  said  engine  and  tender), 
for  a  long  time  after  the  same  became  forfeited  as  aforesaid, 
to  wit,  for  more  than  two  years  thereafter;  that  during  all  of 
said  time,  by  the  consent  of  the  plaintiff,  and  to  enable  said 
mortgagor  to  pay  the  principal  and  interest  of  the  debt  se- 
cured by  said  mortgage,  their  said  co-defendant  was  allowed 
to  remain  so  in  possession  and  control  of  and  operate  the  said 
railroad,  and  to  run  the  said  locomotive-engine  and  tender; 
that  by  reason  of  such  use  of  said  engine  and  tender  in  the 
manner  and  for  the  purposes  aforesaid,  the  same  became  worn 
out,  broken,  out  of  repair,  and  of  no  service  to  the  plaintiff  or 
said  mortgagor,  for  the  purpose  aforesaid,  and  in  order  to  ren- 
der said  engine  and  tender  fit  for  use,  the  same  being  then  and 
there  the  only  locomotive-engine  and  tender  owned  by  the 
plaintiff  or  said  mortgagor,  and  to  be  used  in  operating  said 
mortgaged  railroad,  and  thereby  to  earn  the  means  of  liqui- 
dating said  debt  and  interest,  repairs  became  necessary  thereto; 
that  said  Louisville,  New  Albany,  and  Corydon  Railway  Com- 
pany, while  so  possessing  and  operating  said  railroad,  locomo- 
tive-engine and  tender,  intrusted  the  said  engine  and  tender 
to  the  appellees  as  machinists  and  mechanics  at  their  said 
place  of  business,  at  the  said  city  of  Jeffersonville,  to  the  end 
that  the  same  might  be  by  the  said  firm,  as  such  mechanics, 
overhauled,  repaired,  altered,  remodeled,  and  rendered  fit  for 
use;  that  while  said  engine  and  tender  were  so  intrusted  to 
them  and  under  their  care  and  control,  and  in  their  custody 
for  the  purposes  aforesaid,  they,  as  such  firm,  at  the  special 
instance  and  request  of  said  mortgagor,  expended  and  bestowed 
a  large  amount  of  money,  to  wit,  $1,163.56,  in  providing  mate- 
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rial  and  labor  in  and  about  the  necessary  repairs,  refitting  and 
rendering  fit  for  service  the  said  engine  and  tender,  thereby 
imparting  increased  value  thereto  in  said  sum;  that  the  re- 
pairs so  made  by  these  cross-complainants  were  necessary  to 
be  done,  and  the  amount  so  expended  was  a  reasonable  charge 
for  such  repairs." 

It  is  further  averred  "  that  long  before  the  commencement 
of  this  suit  the  said  repairs  upon  said  engine  and  tender  were 
completed,  and  their  said  reasonable  charge  for  the  same  be- 
came then  and  there  due,  yet  the  same  was  not  paid,  and  said 
engine  and  tender  taken  away,  nor  were  said  charges  paid  or 
tendered  to  said  cross-complainants,  or  any  one  for  them;  that 
the  said  charges  for  said  repairs  became  due  and  payable  to 
these  cross-complainants  on  the  fifteenth  day  of  July,  1885; 
that  after  six  months  had  elapsed  from  said  last-named  date, 
to  wit,  on  the  twenty-seventh  day  of  March,  1886,  these  cross- 
complainants,  for  the  purpose  of  paying  and  satisfying  their 
said  charges,  the  same  not  having  previously  been  paid,  sold 
the  said  locomotive-engine  and  tender  at  public  auction  on 
Pearl  Street,  between  Court  Avenue  and  Maple  Street,  in  the 
city  of  Jeflersonville,  Clark  County,  state  of  Indiana,  for  cash, 
at  the  hour  of  ten  o'clock,  a.  m.,  on  the  twenty-seventh  day  of 
March,  1886,  the  same  not  being  susceptible  of  division  with- 
out injury  thereto;  that  said  articles  exceeded  in  value  the 
sum  of  ten  dollars,  and  before  making  said  sale  said  cross- 
complainants,  as  such  mechanics,  gave  public  notice  of  the 
time,  place,  and  terms  thereof  by  advertisement  for  three  weeks 
successively  next  before  said  sale,  in  the  National  Democrat, 
a  weekly  newspaper  of  general  circulation,  printed  and  pub- 
lished in  said  county  of  Clark,  the  same  being  the  county  in 
which  said  articles  were  so  repaired  and  sold;  that  said  cross- 
complainants,  being  the  highest  and  best  bidders  therefor,  be- 
came the  purchasers  of  the  said  engine  and  tender,  and  have 
ever  since  said  time  owned,  held,  and  possessed  the  same  in 
pursuance  of  said  sale  and  purchase;  that  said  plaintiff  and 
the  cross-complainants'  co-defendant  each  claim  to  own  some 
interest  in  said  property  by  virtue  of  a  mortgage  filed  with 
plaintiff's  complaint  and  sought  to  be  foreclosed  in  this  ac- 
tion, a  copy  of  which  is  filed  herewith,  made  a  part  hereof, 
and  marked  '  Exhibit  A' ;  but  these  cross-complainants  allege 
that  neither  said  plaintiff  nor  their  co-defendant  has  any  in- 
terest whatever  therein  nor  title  thereto,  and  that  their  said 
claim  and  pretense  cast  a  cloud  upon  the  title  of  these  cross- 
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complainants  to  said  property,  and  materially  interfere  with 
their  use  and  enjoyment  thereof,  and  prevent  them  from  sell- 
ing and  disposing  of  tlie  same.  Wherefore  these  cross-com- 
plainants pray  that  the  said  cloud  be  removed  from  their  title 
to  said  property,  and  their  title  quieted  therein;  that  plaintiff 
may  be  enjoined  from  foreclosing  its  said  mortgage  herein  upon 
said  engine  and  tender,  and  for  such  other  and  necessary  re- 
lief in  the  premises  as  the  nature  and  circumstances  of  this 
case  may  require." 

The  first  question  presented  upon  the  facts  alleged  in  the 
cross-complaint  is  as  to  the  priority  of  the  lien  of  the  appel- 
lees over  that  of  the  mortgagee.  The  appellees  had  a  lien 
upon  the  property  for  the  materials  furnished  and  labor  per- 
formed in  making  the  repairs;  this  they  would  have  had  at 
common  law,  but  the  same  lien  which  they  had  at  common 
law  is  declared,  and  a  method  for  its  enforcement  provided, 
by  sections  5304  and  5305,  Revised  Statutes  of  1881. 

This  section  is  very  awkwardly  worded.  It  provides  that 
"  whenever  any  person  shall  intrust  to  any  mechanic  or 
tradesman  materials  to  construct,  alter,  or  repair  any  article 
of  value,"  etc.  It  is  a  remedial  statute,  and  must  be  con- 
strued liberally,  and  a  reasonable  construction  of  it  is,  that 
it  was  intended  to  apply  to  cases  where  articles  of  value  are 
intrusted  to  a  mechanic  or  tradesman  to  alter  or  repair;  and, 
indeed,  literally  construed,  it  would  apply  to  the  case  under 
consideration,  for  the  engine  and  tender  were  intrusted  to  the 
appellees  to  alter  and  repair;  and  when  so  altered  and  re- 
paired, the  engine  and  tender  so  intrusted  to  them  were  a  part 
of  the  material  which  entered  into  and  constituted  a  part  of 
the  same  as  repaired.  This  section  does  not  declare  a  lien, 
but  provides  the  manner  of  enforcing  a  lien  which  the  me- 
chanic has  at  common  law,  and  it  would  be  an  imputation 
upon  the  intelligence  of  the  legislative  body  enacting  the 
section  to  hold  that  it  was  only  intended  to  apply  to  a  case 
where  materials  were  furnished  to  alter  or  repair  an  article 
of  value,  and  that  it  does  not  apply  where  the  mechanic  is 
intrusted  with  the  article  to  be  altered  or  repaired,  furnish- 
ing his  own  materials  for  the  repairs,  in  view  of  the  fact  that 
there  is  no  other  statute  relating  to  such  a  case.  The  rights 
of  the  appellees  are  therefore  governed  by  sections  5304  and 
5305,  Revised  Statutes  of  1881,  in  enforcing  their  lien. 

The  case  presented  by  the  cross-complaint  shows  the  en- 
gine repaired  was  mortgaged  with  the  other  equipments  of 
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the  railroad;  that  it  was  the  only  engine  belonging  to  the 
mortgagor  and  used  in  operating  the  railroad,  and  by  the 
terms  of  the  mortgage  was  left  in  the  possession  of  the  mort- 
gagor, and  after  the  debt  became  due  it  was  still  permitted 
by  the  mortgagee  to  remain  in  the  possession  of  the  mort- 
gagor, to  be  used  by  him  in  operating  the  railroad  and  earn- 
ing the  money  to  pay  the  mortgage  debt;  and  that  by  virtue 
of  such  use  it  became  worn,  out  of  repair,  and  unfit  for  use, 
and  was  by  the  mortgagor  in  possession,  long  after  the  debt 
matured,  and  after  there  was  a  forfeiture  of  the  conditions 
in  the  mortgage,  intrusted  to  the  appellees  to  repair.  Under 
such  circumstances  the  necessary  implication  was,  and  the 
fair  presumption  is,  that  the  engine  thus  mortgaged,  but  re- 
tained by  the  mortgagor  to  be  used  by  him  in  earning  money 
to  pay  the  mortgage  debt,  was  to  be  kept  in  repair;  and  the 
further  presumption  follows,  that  it  being  machinery  requir- 
ing skilled  mechanics  and  machinists  to  repair,  it  would 
be  intrusted  to  machinists  to  make  necessary  repairs,  and 
such  being  the  understanding  of  the  parties  to  the  mortgage, 
as  fairly  inferred  from  the  nature  of  the  machinery  and  use  to 
be  made  of  it,  and  by  permitting  it  to  be  retained  and  used  by 
the  mortgagor  long  after  the  mortgage  debt  matured  and  the 
conditions  of  the  mortgage  forfeited,  the  mortgagee  was  bound 
to  know  that  such  mechanic  or  machinist  would  have  a  lien 
for  the  amount  of  the  repairs. 

When  the  mortgagee  intrusts  machinery  of  the  character 
in  controversy  to  the  custody  of  the  mortgagor  for  a  long 
period  of  time,  to  be  used  by  the  mortgagor  in  operating  the 
railroad,  it  will  be  presumed  against  the  mortgagee  that  all 
necessary  repairs  were  contemplated,  and  the  mortgagor  was, 
in  case  of  needed  repairs,  constituted  the  agent  of  tho  mort- 
gagee in  procuring  such  repairs,  and  in  such  case  equity 
gives  the  mechanic  a  lien  for  his  services  and  materials.  The 
repairs  add  to  the  value  of  the  property,  and  they  are  for  th» 
benefit  of  the  mortgagee  as  well  as  the  mortgagor. 

Where  property  is  to  be  retained  and  used  by  the  mort- 
gagor for  a  long  period  of  time,  it  will  be  presumed  to  have 
been  the  intention  of  the  parties  to  the  mortgage,  where  it  i» 
property  liable  to  such  repairs,  that  it  is  to  be  kept  in  repair; 
and  when  the  property  is  machinery,  or  property  of  a  charac- 
ter which  renders  it  necessary  to  intrust  it  to  a  mechanic  or 
machinist  to  make  such  repairs,  the  mortgagor  in  possession 
'"ill  be  constituted  the  agent  of  the  mortgagee  to  procure  th» 
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repairs  to  be  made;  and  as  such  necessary  repairs  are  for  the 
betterment  of  the  property,  and  add  to^its  value  to  the  gain 
of  the  mortgagee,  the  common-law  lien  in  favor  of  the  me- 
chanic for  the  value  of  the  repairs  is  paramount  and  superior 
to  the  lien  of  the  mortgagee.  The  mortgagee  is  presumed,  in 
such  case,  to  have  contracted  with  a  knowledge  of  the  law 
giving  to  a  mechanic  a  lien. 

Where  the  lien  is  purely  a  statutory  one,  or  where  the  prop- 
erty is  of  such  a  character  that  it  would  not  be  reasonable  to 
anticipate  the  necessity  for  any  needed  repairs  for  the  period 
of  tim3  the  property  is  to  or  does  remain  in  the  possession 
of  the  mortgagor,  or  when  it  is  but  reasonable  to  expect  the 
mortgagor  in  person  to  care  for  or  repair  the  property, — in 
such  cases,  a  different  rule  may  prevail. 

In  the  case  of  Hanch  v.  Ripley,  127  Ind.  151,  it  was  held 
that  the  lien  of  an  agister  for  feeding  horses  was  not  superior 
to  a  chattel  mortgage;  but  the  agister  is  given  a  lien  by  stat- 
ute, and  it  would  be  the  natural  presumption  that  if  the  mort- 
gagor retained  the  possession  of  horses  or  live-stock,  he  was  to 
feed  and  care  for  the  same. 

In  Jones  on  Chattel  Mortgages,  2d  ed.,  section  473,  it  is 
said:  "Where  the  subject  of  a  mortgage  was  a  hack  let  for 
hire,  and  it  was  described  as  '  now  in  use  '  at  certain  stables, 
and  it  was  stipulated  that  the  mortgagor  might  retain  posses- 
sion and  use  it,  it  was  regarded  as  the  manifest  intention  of 
the  parties  that  the  hack  should  continue  to  be  driven  for 
hire,  and  should  be  kept  in  a  proper  state  of  repair  for  that 
purpose,  not  merely  for  the  benefit  of  the  mortgagee,  but  for 
that  of  the  mortgagor  also,  by  preserving  the  value  of  the 
security  and  affording  a  means  of  earning  wherewithal  to  pay 
off  the  mortgage  debt";  and  this  is  the  holding  in  the  case  of 
Hammond  v.  Danielson,  126  Mass.  294. 

It  is  the  recognized  rule  that  when  the  mortgagee  of  a  ship 
allows  the  mortgagor  to  continue  in  possession  as  the  ap- 
parent owner,  making  it  a  source  of  profit  wherewithal  to  pay 
off  the  mortgage  debt,  the  mortgagor  has  the  implied  right  to 
do  all  that  is  necessary  to  keep  the  ship  in  repair,  and  it  is 
inferred  that  he  has  the  right  to  procure  such  repairs  to  be 
made  on  the  usual  and  ordinary  terms,  and  such  terms  give 
the  shipwright  a  lien  for  the  work  done  and  the  labor  ex- 
pended: Jones  on  Chattel  Mortgages,  sec.  535;  The  De  Smet,  10 
Fed.  Rep.  483,  and  note  on  p.  489;  Scott  v.  Delahunt,  65  N.  Y. 
128.  See,  on  question  of  liens,  Jackson  v.  Cummins,  5  Mees. 
&  W.  341. 
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In  1  Jones  on  Liens,  section  744,  the  doctrine  is  stated  to 
be,  that  the  mortgagor's  authority  for  the  creation  of  a  lien  on 
the  mortgaged  property  may  be  implied  from  the  mortgagor 
being  allowed  to  remain  in  possession  of  the  chattel;  and  the 
lien  of  the  mechanic  is  prior  to  the  lien  of  the  mortgagee. 

The  averments  of  the  complaint  show  that  section  5305  was 
fully  complied  with  in  making  the  sale.  Notice  was  published 
in  accordance  with  the  requirements  of  said  section,  and  a  sale 
made  in  accordance  with  the  sections;  a  sale  under  sections 
5304  and  5305  passes  a  complete  title  to  the  property  to  the 
purchaser.  There  was  no  error  in  overruling  the  demurrer  to 
the  complaint. 

The  next  question  presented  is  as  to  the  ruling  of  the  court 
on  the  demurrer  to  the  appellant's  plea  in  abatement.  This 
plea  shows  that  prior  to  the  commencement  of  this  action 
appellant  had  filed  his  complaint  in  the  circuit  court  of  the 
United  States  for  the  district  of  Indiana  against  the  appellees 
in  replevin,  alleging  that  the  appellant  had  a  special  property 
in  the  engine  and  tender  by  reason  of  the  mortgage,  and  was 
entitled  to  the  possession  of  the  same  by  reason  of  the  failure 
to  comply  with  the  conditions  of  the  mortgage;  and  the  appel- 
lees had  alleged  in  their  answer  in  said  cause  the  same  ser- 
vice performed  on  the  engine  and  tender,  the  sale,  and  that 
they  were  the  owners,  alleging  in  said  answer  the  same  facts 
set  up  in  their  cross-complaint  in  this  action,  and  that  said 
cause  was  pending  at  the  time  of  the  commencement  of  this 
action  and  the  filing  of  the  cross-complaint,  and  is  still  pend- 
ing; also,  alleging  other  formal  matters  showing  that  the 
United  States  court  had  jurisdiction  in  said  action  of  replevin. 
The  appellant  first  appeared  to  the  cross-complaint,  and  filed 
an  answer  in  bar,  and  then,  with  leave  of  court,  withdrew  the 
answer  in  bar,  and  filed  an  answer  in  abatement. 

That  when  a  party  first  files  an  answer  in  bar  he  cannot 
afterwards  file  an  answer  in  abatement,  even  by  leave  of  court, 
has  been  settled  by  a  decision  of  this  court  in  the  case  of  Brink 
V.  Reidy  122  Ind.  257;  and  having  been  so  held,  and  the  stat- 
ute, section  365,  Revised  Statutes  of  1881,  providing  that  an- 
swers in  abatement  must  precede  and  cannot  be  pleaded  with 
an  answer  in  bar,  we  deem  it  best  to  adhere  to  the  decision  in 
that  case.  Pleas  in  abatement  being  dilatory  pleas,  a  strict 
rule  should  be  held  in  regard  to  them.  The  answer  in  abate- 
ment in  this  case  having  been  filed  after  the  filing  of  an  an- 
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Bwer  in  bar,  the  same  was  subject  to  be  struck  out  on  motion. 
The  same  result  was  reached  by  sustaining  a  demurrer  thereto, 
and  there  is  no  available  error  in  the  ruling. 

The  next  alleged  error  discussed  is  the  ruling  of  the  court 
in  sustaining  appellees'  demurrer  to  the  second  paragraph  of 
appellant's  answer. 

This  paragraph  disclaims  any  intention  on  the  part  of 
appellant  to  affect  in  any  way  the  appellees  by  the  fore- 
closure of  the  mortgage,  and  states  facts  showing  that  the 
engine  and  tender  were  personal  property  in  the  hands  of  the 
appellees. 

It  is  contended  that  this  paragraph  of  answer  is  good,  for 
the  reason  that  the  appellees,  having  the  possession,  cannot 
maintain  a  suit  to  determine  and  quiet  their  title.  However 
this  may  be  as  to  maintaining  an  independent  suit,  in  this 
case  the  appellant,  in  his  complaint,  sought  a  foreclosure  of 
his  mortgage  upon  the  engine,  and  the  appellees  were  made 
parties  to  the  suit,  and  filed  their  cross-complaint,  asking  to 
have  their  ownership  declared,  and  to  enjoin  and  prevent  a 
foreclosure  against  them  as  to  the  engine  and  tender.  After 
the  filing  of  the  cross-complaint,  appellant  dismissed  his  case 
as  to  the  appellees.  This  did  not  take  appellees'  cross-com- 
plaint out,  and  the  appellees  had  the  right  to  have  their  title 
to  the  property  settled  and  determined  as  between  them  and 
the  mortgagee. 

The  facts  alleged  in  the  cross-complaint  entitled  the  appel- 
lees to  some  relief,  and  the  answer  did  not  state  facts  showing 
they  were  not  entitled  to  any.  No  objection  is  made  as  to  the 
form  of  the  judgment. 

The  next  objection  urged  relates  to  the  ruling  of  the  court 
on  the  motion  to  separately  docket  and  try  the  case  on  the 
cross-complaint;  but  it  is  conceded  that  this  was  a  matter 
within  the  discretion  of  the  trial  court,  and  not  a  matter  to 
which  the  appellant  was  entitled  as  of  right.  There  was  no 
error  in  this  ruling. 

The  next  question  presented  arises  on  the  ruling  of  the  court 
in  overruling  the  motion  for  a  new  trial.  It  is  contended  that 
the  evidence  as  to  the  notice  and  sale  of  the  engine  and  tender 
was  improperly  admitted,  for  the  reason  that  such  sale  was 
unauthorized.  This  objection  is  not  well  taken.  The  statute 
authorized  the  sale. 

Lastly,  it  is  urged  that  the  evidence  does  not  support  the 
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finding.     There  is  sufficient  evidence  to  support  the  finding, 
and  in  such  a  case  it  will  not  be  disturbed  by  this  court. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Mechanic's  Lien  —  Services.  —  Aa  artisan  who  has  bestowed  his  labor 
upon  property  held  by  him  as  bailee  has  a  lien  thereoa  for  the  value  of  his 
services:  Orinnelly.  Cook,  3  Hill,  485;  38  Am.  Deo.  663,  and  note;  Ariant  v. 
Brickley,  65  Wis.  26;  56  Am.  Rep.  611;  note  to  Mclntyre  v.  Carver,  37  Am. 
Dec.  522,  523;  Plullipa  v.  Freyer,  80  Mich.  254;  Boyce  v.  Poore,  84  Ga.  574. 
A  laborer's  general  lien  on  personal  property  takes  precedence  over  ordinary 
mortgages,  even  those  created  prior  to  the  contract  for  labor:  Allred  v.  Halle, 
84  Ga.  570.  A  mechanio'it  lien  is  superior  to  the  landlord's  lien  for  rent,  as 
well  as  to  a  chattel  mortgage  placed  upon  the  improvements  after  they  are 
made,  but  before  proceedings  are  instituted  to  establish  the  mechanic's  lien: 
National  L.  Co.  v.  Bowman,  77  Iowa,  706.  But  the  lien  of  a  chattel  mortgage 
upon  a  horse  is  superior  to  the  subsequently  acquired  statutory  lien  of  a  liv- 
ery-stable keeper,  even  though  the  latter  had  no  knowledge  of  the  existence 
of  the  mortgage:  McOhee  v.  Bdtoards,  87  Tenn.  506.  Contra,  Smith  v.  Steoena, 
36  Minn.  303.  The  bona  Jide  purchase  of  personalty  in  payment  of  an  ante- 
cedent debt,  prior  to  its  seizure  under  a  laborer's  lien,  will  take  precedence 
over  such  lien,  no  notice  thereof  having  been  brought  home  to  the  purchaser! 
Fwbc  V.  Chiaholm,  84  Ga.  641. 
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A  Stats  Enterinq  into  Contracts  lays  aside  its  attributes  of  sovereignty, 
and  binds  itself,  substantially,  as  one  of  its  citizens  does  when  ha 
enters  into  a  contract. 

Contracts  or  a  State  are  Interpreted  as  the  contracts  of  individuals  are, 
and  controlled  by  the  same  laws. 

A  State  has  No  Power  to  Annul  or  Impair  its  Own  Contract.  Its 
legislature  may,  by  failing  to  make  an  appropriation,  defeat  the  pay- 
ment of  a  just  claim  or  block  the  wheels  of  government,  but  it  has, 
under  the  constitution,  no  right  to  do  so. 

Between  a  Contract  or  the  State  and  One  of  its  Citizens  there  is 
This  Difference,  that  the  latter  cannot  defeat  the  enforcement  of  a 
contract,  while  the  former  may,  because  not  liable  to  suit  without  its 
consent,  and  not  compellable  to  make  appropriations  to  provide  means 
of  payment. 

Creditors  Accepting  Obligations  of  the  State  are  Bound  to  Know 
that  they  cannot  enforce  their  claims  against  the  state  directly,  nor 
against  its  ofBcers,  when  no  appropriation  has  been  made  as  the  constitu- 
tion requires. 

If  No  Appropriation  has  been  Made  to  Pat  a  Debt  of  a  State,  No 
Action  can  Lie  against  the  Officers  of  the  State  thereon. 
Unless  there  is  an  appropriation,  courts  have  no  power  to  enforce  a  con- 
tract of  a  state,  though  they  do  not  doubt  its  validity. 
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Appropriation.  —  Promise  to  Pay  a  Debt  of  a  State,  contained  in  a 
certificate  thereof  issu'jd  by  its  authority,  is  not  an  appropriation. 

Approfriatioji  need  not  be  Made  in  Express  Terms.  It  is  sufficient 
that  an  inteation  to  make  it  is  clearly  evinced  by  the  language  of  the 
statute,  or  that  no  effect  can  be  given  to  the  statute  unless  it  is  consid- 
ered as  making  the  necessarj'  appropriation. 

Appropriation  for  Payment  of  Salary.  —  If  the  salary  of  a  public  officer 
is  fixed  and  the  times  of  payment  prescribed  by  law,  no  special  appropri. 
ation  is  necessary  to  authorize  the  issuing  of  a  warrant  for  its  payment. 

Appropriation.  —  If  a  Statute  Sets  Apart  the  Moneys  in  the  Statk 
Debt  Sinking  Fund  for  the  payment  of  the  principal  of  certain  in- 
debtedness of.  the  state,  this  is  a  valid  appropriation;  and  if  that  statute 
is  afterwards  abrogated  by  another  statute,  declaring  that  the  state  sink- 
ing fund  shall  be  discontinued,  merged  in,  and  constitute  part  of  the 
general  fund,  and  all  sums  of  money  payable  out  of  the  state  sinking 
fund  shall  be  payable  out  of  the  general  fund  of  the  state  treasury,  this 
latter  statute  is  also  an  appropriation. 

Contract  Law  Chanqinq  Place  of  Payment.  —  The  holder  of  a  certifi- 
cate of  indebtedness  payable  at  a  designated  place  cannot  be  deprived 
of  his  rights  by  a  subsequent  law  or  order  making  it  payable  elsewhere, 
and  declaring  if  it  is  not  there  presented  for  payment  interest  thereon 
shall  cease.  The  only  method  in  which  a  debtor  can  escape  liability  is 
by  having  money  ready  for  the  creditor  at  the  place  of  payment  named 
in  the  contract. 

Constitutional  Law.  —  A  Statute  cannot  be  Changed  or  Repealed 
by  a  Subsequent  Act  Which  is  Void  because  unconstitutional.  An 
unconstitutional  act  can  neither  tear  down  nor  build  up,  neither  create 
new  rights  nor  destroy  existing  ones. 

Constitutional  Law.  —  Statute  Attempting  to  Withdraw  an  Appro- 
priation BY  Annulling  a  Contract  cannot  accomplish  such  purpose, 
because  the  legislature  has  no  power  to  annul  contracts. 

Interest,  when  Doe  on  a  Contract  of  the  State.  — If  a  statute  au- 
thorizes the  issue  of  certificates  for  the  payment  of  the  principal  and 
interest  to  which  the  faith  of  the  state  is  pledged,  and  declares  that 
the  interest  shall  be  paid  half-yearly  at  the  city  of  New  York,  but  that 
if  interest  is  not  demanded  before  the  expiration  of  thirteen  months 
after  it  falls  due  then  it  shall  be  demandable  only  at  the  treasury  of 
the  state,  such  certificates  bear  interest  to  their  maturity. 

Interest.  —  A  Sovereign  is  not  Bound  to  Pay  Interest  unless  it  has 
contracted  so  to  do. 

Rate  of  Interest  on  Contracts  of  the  State  after  their  Maturity 
is  the  rate  mentioned  in  the  statute  authorizing  such  contracts,  and  not 
the  rate  specified  in  the  general  statutes  of  the  state  giving  interest  on 
contracts. 

Interest  on  Interest  is  not  Allowable  on  a  Contract  or  Obligation 
OF  A  State,  unless  it  has  expressly  promised  to  pay  such  interest. 

Appropriation  to  Pay  the  Principal  and  Interest  of  a  Bond  of  a 
state  does  not  authorize  the  payment  of  interest  upon  interest. 

A.  O.  Smith,  attorney-general,  and  J.  H.  Gillett,  for  the  ap- 
pellants. 

/.  P.  Gray  and  P.  Gray,  for  tne  appellee. 
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Elliott,  J.  The  legislature  of  the  state,  in  1846  and  1847, 
passed  laws  providing  for  the  funding  and  payment  of  the 
public  debt.  Those  acts  authorized  the  auditor  and  treasurer 
of  the  state  to  execute  certificates  pledging  the  irrevocable 
faith  of  the  state  to  the  payment  of  the  sura  named  in  each 
of  the  certificates.  Among  the  certificates  issued  were  those 
upon  which  this  action  is  founded.  They  are  dated  the  third 
day  of  May,  1852,  and  are  payable  at  the  pleasure  of  the  state 
at  any  time  after  twenty  years  from  the  nineteenth  day  of 
January,  1846.  They  provide  for  the  payment  of  interest 
semi-annually,  at  the  rate  of  five  per  centum  per  annum;  the 
days  of  such  semi-annual  payments  are  designated  as  the  first 
days  of  January  and  July  in  each  year.  The  payee  of  the 
certificates  is  described  as  Jean  Baptiste  Maurice  du  Coetlos- 
quet,  of  Paris,  and  provision  is  made  for  the  registry  of  the 
certificates.  The  place  of  payment  of  principal  and  interest 
is  declared  to  be  the  city  of  New  York. 

No  question  is  made  as  to  the  validity  of  these  certificates, 
nor  coyld  any  be  successfully  made.  The  certificates  were 
issued  under  valid  legislative  authority,  and  in  accordance 
with  duly  enacted  laws.  There  is  therefore  a  complete  and 
binding  contract;  no  element  is  wanting,  nor  is  any  incident 
absent. 

As  there  is  a  perfect  contract,  the  state  is  bound  to  perform 
it  according  to  its  legal  tenor  and  effect,  and  to  redeem  the 
pledge  it  has  declared  to  be  irrevocable.  In  entering  into  the 
contract  it  laid  aside  its  attributes  as  a  sovereign,  and  bound 
itself,  substantially,  as  one  of  its  citizens  does  when  he  enters 
into  a  contract.  Its  contracts  are  interpreted  as  the  contracts 
of  individuals  are,  and  the  law  which  measures  individual 
rights  and  responsibilities  measures,  with  few  exceptions, 
those  of  a  state,  whenever  it  enters  into  an  ordinary  business 
contract:  Hartman  v.  Greenhow^  102  U.  S.  672;  Poindeorter  v. 
Greenhow,  114  U.  S.  270;  Keith  v.  Clark,  97  U.  S.  454;  Murray 
v.  Charleston,  96  U.  S.  432;  Gray  v.  State,  72  Ind.  567;  State  v. 
Cardozo,  8  S.  C.  71;  28  Am.  Rep.  275;  People  v.  Canal  CommWs, 
5  Denio,  401;  Georgia  etc.  Co.  v.  Nelms,  71  Ga.  301;  Lowry  v. 
Francis,  2  Yerg.  534;   Grogan  v.  San  Francisco,  18  Cal.  590. 

The  principle  that  a  state,  in  entering  into  a  contract,  binds 
itself,  substantially,  as  an  individual  does  under  similar  cir- 
cumstances necessarily  carries  with  it  the  inseparable  and 
Bubsiiiary  rule  that  it  abrogates  the  power  to  annul  or  im- 
pair its  own  contract.     It  cannot  be  true  that  a  state  is  bound 
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by  a  contract,  and  yet  be  true  that  it  has  power  to  cast  ofif  its 
obligation  and  break  its  faith,  since  that  would  involve  the 
manifest  contradiction  that  a  state  is  bound  and  yet  not 
bound  by  its  obligation.  It  may  have  the  might  and  means 
of  defeating  the  enforcement  of  a  contract,  yet,  in  a  just  sense, 
have  no  power  to  do  so.  Might  and  opportunity  do  not  con- 
stitute power  in  the  true  sense;  to  constitute  power,  another 
element  must  be  present,  and  that  element  is  right.  If  right 
is  absent,  there  is  no  power.  Legislatures  may,  by  a  failure 
to  make  an  appropriation,  defeat  a  just  claim,  or,  indeed, 
block  the  wheels  of  government;  but  under  the  constitution 
they  have  no  power  to  do  any  such  thing.  It  seems  very  clear, 
therefore,  that  there  is  no  constitutional  power  to  annul  or  im- 
pair a  valid  contract  entered  into  by  a  state,  and  so  it  has 
long  been  settled:  Fletcher  v.  Peck,  6  Cranch,  87;  Terrett  v. 
Taylor,  9  Cranch,  43;  Trustees  etc.  Co.  v.  Beers,  2  Black,  448; 
Davis  V.  Gray,  16  Wall.  203;  Hall  v.  Wisconsin,  103  U.  S.  5; 
People  V.  Piatt,  17  Johns.  195;  Montgomery  v.  Kasson,  16  Cal. 
189;  State  ex  rel.  v.  Barker,  4  Kan.  379;  96  Am.  Dec.  175. 

There  is  one  essential  and  far-reaching  difiference  between 
the  contracts  of  citizens  and  those  of  sovereigns,  not,  indeed, 
as  to  the  meaning  and  effect  of  the  contract  itself,  but  as  to 
the  capacity  of  the  sovereign  to  defeat  the  enforcement  of  its 
contract.  The  one  may  defeat  enforcement,  but  the  other 
cannot.  This  result  flows  from  the  established  principle  that 
a  state  cannot  be  sued:  Hans  v.  State,  24  Fed.  Rep.  55.  Nor 
is  this  the  only  method  under  such  a  constitution  as  ours  by 
which  a  state  may  defeat  the  enforcement  of  its  obligation,  for 
the  failure  to  make  the  necessary  appropriation  will  effectu- 
ally accomplish  that  object:  State  ex  rel.  v.  Porter,  89  Ind.  260; 
May  V.  Rice,  91  Ind.  546;  Rice  v.  State  ex  rel.,  95  Ind.  33. 
The  legislature  has  therefore  the  ability  to  avoid  payment  of 
the  obligations  of  the  state  by  a  failure  or  refusal  to  make  the 
necessary  appropriation,  although  that  body  cannot  impair  the 
obligation  of  the  contract.  Creditors  who  accept  the  obliga- 
tions of  a  state  are  bound  to  know  that  they  cannot  enforce 
their  claims  by  an  action  against  the  state  directly,  nor  by  an 
action  against  its  officers,  where  no  appropriation  has  been  made 
as  the  constitution  requires.  If,  however,  there  is  an  effective 
appropriation,  then  an  officer  wliose  duty  it  is  to  draw  a  war- 
rant upon  the  fund  set  apart  by  statute  may  be  coerced  into 
a  performance  of  that  duty:  Gray  v.  State  ex  rel.,  72  Ind.  567. 
But  there  is  no  power  that  can  coerce  the  legislature  into 
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making  an  appropriation,  no  matter  how  strong  the  justice  of 
the  creditor's  claim,  nor  how  plain  the  duty  seems.  Neither 
directly  nor  indirectly  can  such  a  result  be  accomplished; 
hence  it  is  that  where  there  is  no  statute  making  an  appro- 
priation no  action  will  lie  against  the  officers  of  the  state: 
State  V.  Stanton,  6  Wall.  50;  Hans  v.  State,  24  Fed.  Rep.  55. 
Whether  an  appropriation  shall  or  shall  not  be  made  is  a 
legislative  question,  and  over  purely  legislative  questions  the 
courts  have  no  supervision  or  control.  A  question  of  that 
character  is  beyond  the  touch  of  the  judiciary,  for  one  depart- 
ment of  government  cannot  enter  the  domain  of  another: 
Smith  V.  Myers,  109  Ind.  1;  58  Am.  Rep.  375,  and  authorities 
cited;  State  ex  rel.  v.  Haworth,  122  Ind.  462,  and  authorities 
cited;  Wilson  v.  Jenkins,  72  N.  C.  5;  Goddin  v.  Crump,  8  Leigh, 
154;  Burch  v.  Earhart,  7  Or.  58;  Franklin  v.  State  Board  etc., 
23  Cal.  173;  People  v.  Pacheco,  27  Cal.  175. 

The  right  of  the  relator  to  compel  the  auditing  and  pay- 
ment of  his  claim  must,  it  is  evident,  depend  upon  whether 
there  is  an  appropriation  upon  which  a  warrant  can  be  right- 
fully drawn,  and  out  of  which  it  can  be  lawfully  paid;  for  if 
there  is  no  such  appropriation,  the  courts  are  powerless  to  as- 
sist him  to  enforce  his  contract,  although  they  may  not  doubt 
its  validity. 

It  is  clear,  upon  authority,  that  the  promise  to  pay,  con- 
tained in  the  certificate,  is  not  an  appropriation:  Ristine  v. 
State  ex  rel.,  20  Ind.  328;  State  ex  rel.  v.  Ristine,  20  Ind.  345; 
Newell  V.  People,  7  N.  Y.  9;  Sunbury  etc.  R.  R.  Co.  v.  Cooper, 
33  Pa.  St.  278. 

It  does  not,  however,  follow  that  because  no  claim  can  be 
enforced  where  there  is  no  appropriation,  the  appropriation 
must  be  made  in  a  particular  form  or  in  express  terms.  It  is 
sufficient  if  the  intention  to  make  the  appropriation  is  clearly 
evinced  by  the  language  employed  in  the  statutes  upon  the 
subject,  or  if  it  is  evident  that  no  effect  can  possibly  be  given 
to  a  statute  unless  it  be  construed  as  making  the  necessary 
appropriation.  In  Ristine  v.  State  ex  rel.,  20  Ind.  328,  it  was 
said:  "An  appropriation  of  the  money  to  a  specified  object 
would  be  an  authority  to  the  proper  officers  to  pay  the  money, 
because  the  auditor  is  authorized  to  draw  his  warrant  upon  an 
appropriation,  and  the  treasurer  is  authorized  to  pay  such  war- 
rant if  he  has  appropriated  money  in  the  treasury.  And  such 
an  appropriation  may  be  prospective;  that  is,  it  may  be  made 
in  one  year,  of  the  revenues  to  accrue  in  another  or  future 
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years,  the  law  being  so  framed  as  to  address  itself  to  such 
future  revenues.     So  a  direction  to  the  officers  to  pay  money 
out  of  the  treasury  upon  a  given  claim,  or  for  a  given  object, 
may,  by  implication,  include  in  the  direction  an  appropria- 
tion."    The  point  affirmed  in  the  case  of  Reynolds  v.  Taylor, 
43  Ala.  420.  is  thus  stated  by  the  reporter:  "  If  the  salary  of 
a  public  officer  is  fixed,  and  the  times  of  payment  prescribed 
by  law,  no  special  annual  appropriation  is  necessary  to  au- 
thorize the  auditor  to  issue  his  warrant  for  its  payment."     To 
the  same  efifect  is  the  decision  in  Nichols  v.  Comptroller,  4  Stew. 
&  P.  154.     The  same  principle  was  asserted  in  a  case  where 
the  constitution,  in  general  terms,  provided  what  salary  should 
be  paid  a  public  officer:  Thomas  v.  Owens,  4  Md.  189.     That 
case  was  followed  and  approved  in  the  case  of  Green  v.  Pur- 
nell,  12  Md.  329.     In  the  fully  considered  case  of  State  ex  rel. 
V.  Hickman,  10  Mont.  497,  the  doctrine  of  the  Maryland  cases 
was  approved  and  enforced.     A  similar  doctrine  was  declared 
in  the  case  of  State  ex  rel.  v.  Weston,  4  Neb.  216.   The  question 
as  to  what   constitutes   an   appropriation  was  discussed   by 
Field,  C.  J.,  in  McCauley  v.  Brooks,  16  Cal.  11,  28,  in  an  able 
opinion,  and  it  was  there  said:  "To  an  appropriation  within 
the  meaning  of  the  constitution,  nothing  more  is  requisite 
than  a  designation  of  the  amount,  and  the  fund  out  of  which 
it  shall  be  paid.     It  is  not  essential  to  its  validity  that  the 
funds  to  meet  the  same  should  be  at  the  time  in  the  treasury. 
As  a  matter  of  fact,  there  have  seldom  been  in  the  treasury  the 
necessary  funds  to  meet  the  several   amounts  appropriated 
under  the  general   appropriation  act  of  each   year."     It  is 
evident  from  these  authorities  that  an  appropriation  may  be 
implied,  and  the  debatable  question  is,  What  provisions  are 
sufficient  to  create  such  an  implication?    To  determine  this 
question,  it  is  necessary  to  examine  the  legislative  enactments 
subsequent  to  those  under  which  the  bonds  were  issued,  and 
from  them  ascertain  whether  an  appropriation  has  been  made. 
The  decisions  in  the  cases  of  Ristine  v.  State  ex  rel.,  20  Ind. 
328,  and  State  ex  rel.  v.  Ristine,  20  Ind.  345,  declare  that  the 
acts  of  1846  and  1847  did   not  make  the  requisite  appropria- 
tion, and  hence  we  must  search  for  it  elsewhere. 

While  it  is  true  that  the  acts  of  1846  and  1847  cannot, 
under  the  decisions  referred  to,  be  considered  as  making  an 
appropriation,  still  they  do  exert  some  influence  upon  the 
question,  and  cannot  pass  unheeded.  They  do  pledge  the 
faith  of  the  state  to  the  payment  of  the  debt,  and  do  provide 
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that  the  certificates,  together  with  the  interest  thereon,  shall 
be  paid  out  of  the  state  revenues:  Acts  of  1847,  p.  1.  Inde- 
pendently of  any  provision  of  this  character,  the  presumption 
is,  and  ought  to  be,  that  the  state  meant  to  pay  its  debt;  for  the 
law,  as  well  as  equity,  imputes  an  intention  to  fulfill  an  obli- 
gation. In  justice  a  state  has  no  I'ight  to  repudiate  its  con- 
tract, either  directly  or  by  indirection,  and  no  such  purpose 
should  be  imputed  to  it.  In  McCauley  v.  Brooks,  16  Cal.  11, 
it  was  said:  "  We  deny  both  the  right  to  repudiate  and  the 
fact  of  repudiation.  The  state  possesses  no  such  right,  but 
upon  her  rests  the  same  obligations  to  do  justice  and  keep 
faith  as  rest  upon  individuals."  In  view  of  the  provisions  of 
the  act  of  1847  and  of  the  general  principles  of  equity  and 
justice,  the  courts  must  assume,  unless  a  contrary  intention  is 
clearly  manifested,  that  the  state  did  not  intend  to  defeat  its 
creditors  by  direct  or  indirect  measures;  hence  we  must  as- 
sume in  the  construction  of  subsequent  statutes  (unless  to 
make  this  assumption  violates  the  language  employed)  that 
the  state  meant  to  make  good  its  declaration  in  the  act  of  1847, 
and  perform  the  promise  contained  in  the  contract  of  1852. 
A  series  of  acts,  extending  over  a  period  of  many  years,  shows 
an  intention  to  provide  means  for  the  payment  of  the  state 
debt,  for  various  statutes  provide  measures  for  raising  money 
to  pay  the  certificates  issued  to  the  creditors  of  the  state 
under  the  acts  of  1846  and  1847:  1  Rev.  Stats.  1852,  p.  408; 
Acts  of  1861,  p.  107;  Acts  of  1871,  p.  6. 

It  is  unnecessary  to  refer  to  all  of  those  acts,  but  of  two  of 
them  it  is  necessary  to  speak  with  some  particularity.  In 
1865  an  act  was  passed  wherein  it  was  declared  that  it  was 
the  purpose  of  the  general  assembly  to  provide  for  the  prompt 
payment  of  the  bonds  or  certificates  issued  under  the  acts  of 
1846  and  1847,  and  in  that  act  duties  concerning  the  pay- 
ment of  such  evidences  of  indebtedness  were  imposed  upon 
certain  of  the  state  oflScers:  Acts  of  1865  (Special  Sess.),  p.  49. 
That  act  contains,  among  others,  this  provision:  "All  the 
money  and  funds  properly  belonging  to  either  of  said  funds 
shall  be  denominated  the  State  Debt  Sinking  Fund,  and  all 
such  moneys  are  hereby  set  apart  for  the  payment  of  such 
principal  exclusively,  and  shall  not,  under  any  circum- 
stances, be  drawn  or  paid  out  of  the  state  treasury  for  any 
other  purpose  whatever."  This  provision,  taken  in  connection 
with  other  provisions  of  the  act,  so  clearly  makes  an  appro- 
priation that  there  is  no  room  for  controversy,  much  less  neces- 
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sity  for  amplification.  So  far  we  encounter  no  difficulty;  but 
such  difficulties  as  we  do  encounter  arise  out  of  the  act  of 
December  13,  1872.  The  third  section  of  that  act  reads 
thus:  — 

*'  Sec.  3.  That  the  state  debt  sinking  fund  as  a  separate 
fund  of  the  state  treasury  be  discontinued  from  and  after  the 
first  day  of  February,  A.  D.  1873,  and  be  merged  in  and  con- 
stitute a  part  of  the  general  fund  of  said  treasury,  and  all 
sums  of  money  or  claims  now  lawfully  payable  out  of  the 
said  state  debt  sinking  fund  shall,  after  the  date  last  afore- 
said, be  payable  out  of  the  general  fund  of  the  state  treasury." 

This  provision,  even  if  it  stood  alone,  must  be  regarded  as 
making  an  appropriation  within  the  meaning  of  the  constitu- 
tion; but  if  it  were  true  that  there  might  be  doubt  if  the  pro- 
vision were  isolated  from  all  others  and  considered  in  itself, 
there  can  possibly  be  none  when  it  is  considered,  as  it  must 
be,  in  connection  with  the  prior  statute  and  under  the  rules 
of  the  law  we  have  stated;  so  that  if  there  is  no  valid  provision 
in  other  sections  of  the  act  of  1872  contravening  that  contained 
in  section  3,  it  must  be  held  that  there  was  a  valid  appropria- 
tion. If  there  is  a  provision  destroying  the  appropriation,  it 
must  be  that  contained  in  the  first  section  of  the  act  of  1872, 
since  no  other  act  professes  to  annul  the  appropriation.  That 
section  reads  thus:  "That  the  said  action  of  the  said  board  of 
state  debt  of  sinking-fund  commissioners,  in  stopping  the  in- 
terest on  the  two  and  a  half  and  five  per  cent  certificates  of 
state  stocks,  as  aforesaid,  is  hereby  ratified  and  approved,  and 
that  from  and  after  the  first  day  of  February,  A.  D.  1873,  the 
principal  of  such  of  said  certificates  as  are  still  outstanding, 
with  the  interest  that  may  have  accrued  thereon  prior  to  the 
stoppage  of  interest  thereon,  as  aforesaid,  shall  be  payable  at 
the  treasury  of  the  state,  and  not  elsewhere." 

To  understand  this  section  it  is  necessary  to  quote  one  par- 
agraph of  the  preamble  of  the  act,  and  to  mention  what  action 
of  the  sinking-fund  commissioners  it  refers  to.  The  para- 
graph of  the  preamble  to  which  we  refer  reads  as  follows: 
"And  whereas  the  board  of  state  debt  sinking-fund  commis- 
sioners of  this  state,  on  or  about  the  first  day  of  September, 
1870,  stopped  the  payment  of  interest  on  all  the  two  and  a  half 
and  five  per  cent  certificates  of  state  stocks  then  outstanding, 
because  of  their  non-presentment  for  payment,  due  notice 
having  been  given  requiring  their  presentment  for  payment 
at  the  state  agency  in  the  city  of  New  York,  where  the  money 
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was  on  deposit  to  redeem  them."  The  action  of  the  sinking. 
fund  commissioners  to  which  reference  is  made  consisted  in 
ordering  a  presentment  for  payment,  and  in  giving  notice  by 
publication  that  unless  the  certificates  were  presented  within 
a  given  time  interest  should  cease.  If  the  provisions  of  sec- 
tion 1  are  valid,  there  is  no  appropriation;  but  if  they  are  in- 
valid, the  appropriation  made  by  the  act  of  1865  has  not  been 
annulled,  since  the  effect  of  section  3  of  the  act  of  1872  is  to 
continue  the  appropriation;  the  only  change  made  is  in  char- 
ging the  general  fund  instead  of  the  state  debt  sinking  fund. 
That  the  appropriation  as  to  the  principal  continued  in  force 
admits  of  no  debate,  and  our  judgment  is,  that  there  is  little 
doubt  that  it  continues  in  force  as  to  the  interest  promised  to 
be  paid  by  the  state. 

The  board  of  sinking-fund  commissioners  had  no  authority 
to  alter  or  abrogate  the  contract  made  in  1852,  nor  to  impair 
it  in  any  material  particular,  for  no  statute  assumed  to  confer 
upon  them  any  such  power.  Into  that  contract  the  law  en- 
tered, as  it  does  into  every  contract,  as  an  important  factor: 
Long  V.  Straus,  107  Ind.  94;  67  Am,  Rep.  87;  Coggeshall  v. 
State,  112  Ind.  561.  The  elements  of  law  embodied  in  a  con- 
tract are  as  unchangeable  as  the  elements  of  fact.  The  rights 
flowing  from  a  contract  cannot  be  impaired  by  taking  any  ele- 
ment of  law  from  the  obligation.  As  the  law  existed,  and 
long  has  existed,  the  holder  of  a  registered  certificate  of  in- 
debtedness, payable  at  a  designated  place,  cannot  be  deprived 
of  his  rights  by  a  subsequent  order  of  the  debtor  that  it  shall 
be  payable  elsewhere,  or  that  in  the  event  that  it  is  not  pre- 
sented at  the  place  designated,  the  interest  should  cease.  The 
only  method  in  which  the  debtor  can  escape  liability  is  by 
having  the  money  ready  for  the  creditor  at  the  place  of  pay- 
ment designated  by  the  contract:  City  of  Jeffersonville  v.  Pat- 
terson,  26  Ind.  15;  89  Am.  Dec.  448;  Olatt  v.  Fortman,  120  Ind. 
384;  Wallace  v.  McConnell,  13  Pet.  136;  Gelpcke  v.  City  of  Du- 
buque, 1  Wall.  175;  Ward  v.  Smith,  7  Wall.  447.  The  author- 
ity conferred  upon  the  board  of  sinking-fund  commissioners 
was  to  pay  the  debt,  not  to  change  the  contract,  so  that  its 
action  in  assuming  to  alter  the  contract  was  entirely  destitute 
of  force. 

Ab  the  action  of  the  board  of  sinking-fund  commissioners 
was  ineflFective,  the  question  necessarily  turns  upon  the  pro- 
visions of  the  act  of  1872,  which  assume  to  infuse  vitality 
into  the  action  of  the  board  by  confirming  it.     We  do  not 
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deem  it  necessary  to  inquire  whether  a  void  act  can  be  rati- 
fied or  validated  in  such  a  case  as  this;  for  if  the  appropria- 
tion was  annulled,  the  question  is  not  important,  and  if  it  was 
not  annulled,  the  question  is  of  still  less  importance.  The 
pivotal  question  is,  whether  the  appropriation  was  annulled; 
for,  as  we  have  seen,  if  there  was  no  appropriation  this  action 
cannot  be  maintained. 

The  act  of  1872  does  not  annul  the  appropriation.  In  the 
first  section  of  that  act,  the  general  assembly  assumes  to 
change  the  contract  made  by  the  state  with  its  creditor,  and 
this  that  body  had  no  power  to  do.  If  there  was  no  power  to 
alter  or  annul  the  contract,  then  the  appropriation  previously 
made  remains  unaffected  and  in  force.  We  suppose  it  clear 
that  no  law  can  be  changed  or  repealed  by  a  subsequent  act 
which  is  void  because  unconstitutional.  If,  for  illustration, 
the  legislature  should  incorporate  a  provision  annulling  an 
appropriation  for  the  payment  of  the  state  debt  in  an  act 
regulating  the  taking  up  of  estrays,  no  one  would  doubt  that 
the  attempt  to  annul  the  appropriation  would  be  utterly 
futile,  and  that  the  appropriation  would  remain  in  full  force. 
The  principle  involved  in  the  imagined  case  is  the  same  as 
that  involved  in  the  actual  case;  for  the  repeal  of  a  statute 
cannot  be  accomplished  by  an  unconstitutional  act.  An  act 
which  violates  the  constitution  has  no  power,  and  can,  of 
course,  neither  build  up  nor  tear  down.  It  can  neither  create 
new  rights  nor  destroy  existing  ones.  It  is  an  empty  legisla- 
tive declaration,  without  force  or  vitality. 

The  right  of  the  auditor  to  refuse  to  audit  a  claim  where 
an  appropriation  has  been  annulled  by  an  effective  statute 
must  be  conceded,  for  the  principle  which  requires  that  con- 
clusion is  declared  in  the  case  of  Louisiana  v.  Jumel,  107 
U.  S.  711.  But  the  question  here  is,  not  whether  the  effective 
withdrawal  of  the  appropriation  will  defeat  the  creditor,  but 
the  question  is,  Was  there  a  valid  enactment  annulling  the 
prior  statutes  which  made  the  appropriation?  It  can  make 
no  diflFerence  for  what  cause  the  statute  assuming  to  abrogate 
the  appropriation  is  unconstitutional;  if  in  reality  it  is  uncon- 
stitutional, the  cause  of  its  infirmity  is  immaterial.  Here 
the  infirmity  is,  that  the  general  assembly,  instead  of  directly 
annulling  or  repealing  the  appropriation,  attempted  to  accom- 
plish that  end  by  annulling  the  contract  of  the  state;  and  as 
that  body  cannot  annul  the  contract,  its  action  is  fruitless. 
Either  thij^  conclusion  must  be  affirmed,  or  else  it  must  be 
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affirmed  that  a  state  may  annul  its  contract;  and  this,  as  we 
have  shown,  the  constitution  forbids. 

There  is  no  question  in  this  case  as  to  the  power  of  the 
state  to  withdraw  a  remedy,  and  thus  defeat  its  creditor.  As 
we  have  seen,  the  question  here  is,  whether  the  appropriation 
made  by  prior  statutes  was  destroyed  by  the  act  of  1872;  if 
it  was  not,  the  remedy  is  unaffected,  for  there  is  no  suggestion 
in  any  statute  looking  in  the  direction  of  a  change  of  the 
rule  that  has  so  long  prevailed  in  this  state,  namely,  that 
where  there  is  a  valid  claim  and  an  effective  appropriation, 
the  auditor  will  be  compelled  by  mandate  to  draw  the  proper 
warrant.  In  holding,  as  we  do,  that  this  action  will  lie,  we 
do  not  adjudge  that  a  state  is  bound  to  continue  a  remedy 
or  an  appropriation  once  provided;  we  decide  simply  that 
where  an  appropriation  is  once  effectively  made,  it  will  stand 
until  annulled  by  some  constitutional  statute,  and  that  an 
enactment  assuming  to  impair  a  contract  of  the  state  is  not 
such  a  statute. 

Courts  are  bound  to  ascertain  and  give  effect  to  the  legisla- 
tive intention  when  expressed  as  the  constitution  sanctions; 
but  neither  the  courts  nor  the  legislature  can  disregard  the 
commands  of  the  constitution.  No  enactment  can  carry  into 
effect  a  legislative  intention  if  it  be  expressed  in  an  unconsti- 
tutional mode.  The  infirmity  in  the  first  section  of  the  act 
of  1872  consists  in  assuming  to  do  what  the  legislature  has 
no  power  to  do.  It  assumes  to  do  what  caimot  be  done  with- 
out a  violation  of  the  constitutional  provision  forbidding  the 
impairment  of  the  obligation  of  a  contract.  It  is,  as  every 
one  knows,  the  duty  of  the  judiciary  to  declare  all  enact- 
ments void  which  clearly  infringe  the  provisions  of  the  para- 
mount law,  and  in  the  discharge  of  that  duty  we  must 
adjudge  that  the  attempt  to  annul  the  contract  evidenced  by 
the  obligations  of  the  state  is  utterly  futile.  As  there  is  no 
constitutional  expression  of  a  legislative  intention  to  abrogate 
the  appropriation  made  for  the  payment  of  the  state  debt, 
there  is  no  intention  which  the  courts  can  carry  into  effect; 
hence  there  is  but  one  thing  for  us  to  do,  and  that  is  to 
adjudge  that  the  appropriation  remains  unannulled. 

Freely  granting,  as  we  do,  that  it  is  the  duty  of  the  ju- 
diciary to  ascertain  and  give  effect  to  the  properly  expressed 
legislative  intention,  we  nevertheless  aflBrm  that  we  have  no 
right  to  give  life  and  vigor  to  an  act  which  the  constitution 
makes  lifeless  and  powerless.     If  it  could  be  granted  that  the 
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courts  can  give  life  to  an  unconstitutional  statute,  then  the 
conclusion  stated  in  the  very  able  argument  of  the  counsel  for 
the  appellant  would  necessarily  follow;  but  this  no  court  can 
do,  so  that  the  conclusion  falls  to  the  ground.  Without  the 
premise,  the  conclusion  is  absolutely  foundationless. 

It  is,  in  truth,  unnecessary  to  inquire  or  decide  whether  the 
act  of  1872  does  or  does  not  make  an  appropriation,  for, 
conceding  that  it  does  not,  and  conceding,  also,  that  it  is 
proper  to  consider  the  invalid  provisions  of  that  act,  still,  the 
result  must  be  the  same,  for  if  there  was  no  repeal  of  the  ap- 
propriation made  by  former  acts,  that  appropriation  remains 
in  full  force  and  vigor. 

The  contract  of  the  state,  as  we  construe  it,  contains  a 
promise  to  pay  interest,  and  that  promise,  under  the  settled 
rule  to  which  we  have  referred,  binds  the  state  to  pay  interest 
upon  the  principal  sura.  This  disposes  of  the  general  question 
as  to  the  right  of  the  relator  to  interest  under  the  contract;  but 
the  entire  question  is  not  disposed  of  by  the  principle  stated, 
since  the  general  rule  that  a  state  is  not  liable  for  interest, 
unless  it  contracts  to  pay  it,  exerts  an  important  influence 
upon  another  phase  of  the  question.  To  justly  apply  this 
general  rule  that  a  state  is  not  liable  for  interest,  in  the 
absence  of  a  contract  agreeing  to  pay  it,  and  to  ascertain 
whether  our  construction  of  the  contract  is  correct,  we  must 
look  to  the  provisions  of  the  statute,  to  the  language  of  the 
contract,  and  to  the  facts  bearing  upon  the  question  of  inter- 
est. Section  5  of  the  act  of  1846  reads  as  follows:  "The 
interest  on  the  stock  hereby  created  shall  be  payable  half- 
yearly,  at  the  city  of  New  York,  on  the  first  days  of  January 
and  July  of  each  year,  commencing  on  the  first  day  of  July, 
1847.  But  if  the  interest  for  any  half-year  shall  not  be 
demanded  before  the  expiration  of  thirteen  months  from  the 
time  the  same  became  due,  it  shall  only  be  demandable  after- 
ward at  the  treasury  of  the  state;  and  for  the  payment  of  the 
interest  and  the  redemption  of  the  principal  as  herein  pro- 
vided, the  faith  of  the  state  is  hereby  solemnly  pledged." 
The  certificates  show  on  their  face  that  they  were  issued 
under  the  provisions  of  this  statute,  and  subsequent  statutes, 
as  we  have  indicated,  recognize  the  obligation  to  pay  interest. 
The  provision  we  have  quoted  from  the  act  of  1847  contem- 
plates payment  of  the  interest  upon  the  principal  debt  after 
the  maturity  of  the  obligations,  for  it  provides  for  cases  where 
the  installments   remain   unpaid   for  thirteen  months  after 
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maturity.  The  act  of  1846  provides  that  the  certificates  shall 
"be  redeemable  at  the  pleasure  of  the  state  "after  twenty 
years."  These  provisions  clearly  express  a  promise  to  pay 
interest  on  the  principal  debt  after  maturity,  and  that  promise 
is  embodied  in  the  certificates.  It  seems  quite  clear,  there- 
fore, that  there  is  a  contract  binding  the  state  to  pay  interest 
on  the  principal  debt,  and  until  it  performs  its  contract  that 
promise  remains  valid  and  enforceable. 

The  next  question  which  naturally  arises  is,  What  rate  of 
interest  did  the  state  contract  to  pay?  The  law,  as  we  have 
said,  is,  that  a  sovereign  is  bound  to  pay  only  such  interest 
as  it  binds  itself  by  contract  to  pay:  United  States  v.  North 
Carolina,  136  U.  S.  211;  United  States  v.  Bayard,  127  U.  S. 
251;  United  States  v.  Sherman,  98  U.  S.  565;  In  re  Gosman, 
17  Ch.  Div.  771.  The  contract  of  a  sovereign  with  respect  to 
the  payment  of  interest  is  governed  by  a  different  rule  from 
that  which  prevails  in  cases  of  contracts  of  citizens,  for  where 
there  is  no  promise  to  pay  interest  a  sovereign  is  exempt. 
We  are  therefore  required  to  determine  what  rate  the  sov- 
ereign agreed  to  pay;  and  when  that  is  determined,  the  rate 
recoverable  is  ascertained  and  fixed.  In  this  instance  the 
only  rate  mentioned  in  the  statutes  or  contract  is  five  per 
centum,  and  no  other  can  be  recovered,  since  the  only  rate 
recoverable  is  that  fixed  by  the  contract.  It  is  probably  true 
that  the  opinion  in  the  case  of  Gray  v.  State,  72  Ind.  567, 
contains  some  propositions  not  easily  harmonized  with  th© 
doctrine  of  the  supreme  court  of  the  United  States;  but 
however  this  may  be,  there  is  an  essential  difference  between 
that  case  and  the  one  now  at  our  bar.  One  essential  differ- 
ence is,  that  in  this  case  it  appears  affirmatively  that  no 
coupons  were  issued  for  the  interest,  while  in  the  case  re- 
ferred to  there  were  coupons.  Another  difference  is,  that  it 
here  appears  that  thirteen  months  elapsed  without  the  pres- 
entation of  the  certificates  on  New  York,  thus  giving  the 
state  the  right  to  pay  at  its  own  treasury,  under  the  provisions 
of  the  act  of  1847;  and  this  fact  exerts  an  important  influence 
upon  the  question.  Under  these  circumstances  it  seems  clear 
that  the  interest  recoverable  is  that  fixed  by  the  statutes  and 
the  contract,  for  the  state  undoubtedly  had  a  right  to  declare 
what  interest  it  would  pay.  This  it  did  by  providing  that  the 
certificates  should  run  for  twenty  years  at  five  per  centum  per 
annum  interest,  and  that  after  twenty  years  it  might,  at  its 
pleasure,  redeem  them.     We  can  conceive  no  tenable  ground 
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upon  which  it  can  be  asserted  that  the  rate  of  interest  in- 
creased after  twenty  years,  for  it  seems  clear  to  us  that  no 
matter  how  long  the  bonds  were  allowed  to  run,  the  rate  of 
interest  was  that  fixed  by  the  statutes  and  the  contract.  Our 
final  conclusion  upon  this  branch  of  the  case  is,  that  the  re- 
lator is  entitled  to  interest  on  the  principal  sum  at  the  rate 
fixed  by  the  statutes  and  the  contract  made  under  them,  but 
to  no  more. 

The  remaining  question  is  this:  Is  the  relator  entitled  to 
interest  upon  interest?  The  contention  of  his  counsel  is,  that 
he  is  not  asking  compound  interest,  but  that  he  is  asking  in- 
terest upon  each  semi-annual  installment  of  interest  which  the 
state  failed  to  pay.  This  question  must  be  examined  in  the 
light  of  the  rule  that  a  sovereign  state  is  not  liable  for  interest 
except  in  cases  where  it  has  promised  to  pay  interest.  If 
there  is  no  such  promise,  no  liability  exists.  The  authorities 
to  which  we  have  referred  seem  to  us  to  be  satisfactory,  and 
to  settle  the  question  against  the  relator;  but  we  have  exam- 
ined others,  and  find  them  strongly  against  him.  In  the  case 
of  State  ex  rel.  v.  Board  etc.,  36  Ohio  St.  409,  it  was  held  that 
in  the  absence  of  a  promise  to  pay  interest  none  can  be  re- 
covered against  a  state,  and  that  a  state  is  not  within  the 
provisions  of  a  general  statute  providing  for  the  payment 
of  interest  in  cases  where  money  is  wrongfully  withheld  from 
a  creditor.  The  court  put  its  decision  upon  the  familiar  rule 
that  a  sovereign  is  not  bound  by  the  words  of  a  statute  unless 
it  is  expressly  named,  and  in  support  of  its  conclusion  cited 
these  cases:  Trustee  etc.  v.  Campbellj  16  Ohio  St.  11;  Joselyn 
V.  Stone,  28  Miss.  753;  State  v.  Kinne,  41  N.  H.  238;  Attorney- 
General  V.  Cape  Fear  etc.  Co.,  2  Ired.  Eq.  444;  Auditorial 
Board  v.  Aries,  15  Tex.  72;  State  v.  Thompson,  10  Ark.  61.  In 
Wightman  v.  United  States,  23  Ct.  of  CI.  144,  the  general  rule 
was  stated,  and  it  was  said:  "Hence  there  is  no  law  fixing  a 
rate  of  interest  for  all  classes  of  the  public  debt,  and  a  long- 
established  public  policy  has  been  to  pay  interest  only  where 
it  is  a  subject  of  express  agreement  or  of  positive  enactment." 
It  was  held  in  the  case  of  Tillson  v.  United  States,  100  U.  S. 
43,  that  a  statute  referring  a  claim  did  not  authorize  a  re- 
covery of  interest,  in  the  absence  of  words  expressly  providing 
for  the  payment  of  interest.  It  is  impossible  to  escape  the 
efiect  of  these  authorities,  and  considerations  may  be  readily 
suggested  which  increase  their  force.  One  is,  that  there  is  no 
right  to  coerce  the  payment  of  a  debt  due  from  a  sovereign, 
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and,  of  course,  a  sovereign  may  impose  limitations  upon  its 
liability.  This  it  does  when  it  provides  for  the  payment  of 
interest,  since  it  agrees  to  pay  that  rate,  and  no  other;  and 
indeed,  in  the  absence  of  such  a  provision,  no  enforceable 
liability  would  exist  to  pay  any  interest  whatever.  Again, 
under  constitutions  like  ours,  there  is  no  enforceable  liability 
until  an  appropriation  is  lawfully  made,  and  an  appropriation 
cannot  be  construed  as  extending  to  claims  which  a  state  is 
not  under  an  express  contract  to  pay.  If  this  be  true,  it  must 
also  be  true  that  an  appropriation  to  pay  the  principal  and  in- 
terest of  a  bond  only  authorizes  the  payment  of  interest  upon 
the  principal,  and  not  upon  the  interest. 

We  do  not  inquire  whether  an  individual  would  or  would 
not  be  liable  for  interest  upon  interest,  as  it  is  enough  to  ad- 
judge that  a  sovereign  state  is  not  liable  where,  as  here,  there 
is  no  contract  to  pay  interest  upon  interest. 

Judgment  affirmed.  

Appropriations,  What  arb.  —  The  constitutions  of  the  diflFerent  states 
rery  generally  provide  that  money  shall  not  be  drawn  from  the  treasury 
except  in  pursuance  of  an  appropriatioa  made  by  law:  State  v.  Hickman,  9 
Mont.  370;  People  v.  Spi-uance,  8  Col.  535;  Baggett  v.  Dunn,  69  Cal.  75;  Wes- 
ton V.  Dane,  51  Me.  461;  Martin  v.  Francis,  13  Kan.  220;  Ristine  v.  State,  20 
Ind.  328-345.  Honce  has  arisen  the  necessity,  in  many  instances,  of  deter- 
mining wiiat  is  an  appropriation,  and  whether  a  demand  for  a  warrant  upon 
the  treasury  of  the  state  has  been  preceded  by  an  appropriation  sufficiently 
specific  to  justify  the  proper  officer  in  issuing  the  warrant  demanded. 

The  supreme  court  of  Indiana,  in  considering  this  question,  first  viewed  it 
negatively,  and  determined  what  was  not  an  appropriation,  saying:  "  What, 
then,  is  an  appropriation  by  law?  What  is  a  definition  of  it?  Judicial  decis- 
ions are  not  cited  to  any  extent  on  this  point.  It  has  rarely  arisen  in  the 
courts  of  this  state,  and  yet  it  is  one  of  great  importance  in  the  correct  ad- 
ministration  of  the  government,  and  ought  to  be  definitely  settled,  and  when 
it  is  so,  carefully  observed.  There  are  some  things  which,  plainly  enough,  are 
not  severally  an  appropriation.  A  promise  by  the  government  to  pay  money  is 
not  an  appropriation.  A  duty  on  the  part  of  the  legislature  to  make  an 
appropriation  is  not  such.  A  promise  to  make  an  appropriation  is  not  an 
appropriation.  The  pledge  of  the  faith  of  the  state  is  not  an  appropriation  of 
money  with  wliich  to  redeem  the  pledge.  Usage  of  paying  money  in  the 
absence  of  an  appropriation  cannot  make  an  appropriation  for  future  pay- 
ment. Tlie  question  is  to  be  settled  upon  the  meaning  of  the  constitution. 
Usage  may  be  evidence  of  the  meaning  the  administrative  officers  have  put 
upon  that  instrument,  and,  as  such,  entitled  to  respectful  consideration;  but 
it  is  no  binding  interpretation,  and  the  late  usage  was  in  fact  probably  com- 
menced without  much  consideration":  Ristine  v.  State,  20  Ind.  337.  The 
court  then  proceeded  to  view  the  question  affirmatively,  and  said:  "An 
appropriation  may  be  made  iu  different  modes.  It  may  be  made  by  an  act 
setting  apart  and  specially  appropriating  the  money  derived  from  a  particular 
source  of  revenue  to  a  particular  purpose.     Our  swamp-land  act  ia  of  thii 
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character.  ....  'Appropriation,'  as  applicable  to  the  general  fund  in  the 
treasury,  may  perhaps  be  defined  to  be  an  authority  from  the  legislature, 
given  at  the  proper  time  and  in  legal  form,  to  the  proper  officers,  to  apply 
sums  of  money  out  of  that  which  may  be  in  the  treasury,  in  a  given  year,  to 
specified  objects  or  demands  against  the  state.  An  appropriation  of  the 
money  to  a  specified  object  would  be  an  authority  to  the  proper  officers  to 
pay  the  money,  because  the  auditor  is  authorized  to  draw  his  warrant  upon 
an  appropriation,  and  the  treasurer  is  authorized  to  pay  such  warrant  if  he 
has  appropriated  money  in  the  treasury.  And  such  an  appropriation  may  be 
prospective;  that  is,  it  may  be  made  in  one  year,  of  the  revenues  to  accrue  in 
another  or  future  years,  the  law  being  so  framed  as  to  address  itself  to  such 
future  revenues.  So  a  direction  to  the  officers  to  pay  money  out  of  the  treas- 
ury upon  a  given  claim  or  for  a  given  object  may,  by  implication,  include  in 
the  direction  an  appropriation  ":  Pages  338,  339. 

In  the  case  from  which  the  foregoing  quotations  were  made,  it  appeared 
that  the  state  was  indebted  for  a  large  sum,  and  that  the  interest  thereon  be- 
came due  semi-annually  on  the  first  day  of  January  and  July  of  each  year,  in 
the  city  of  New  York,  and  that  the  faith  of  the  state  was  solemnly  pledged 
to  the  payment  of  such  interest;  that  a  statute  required  the  treasurer,  at 
some  convenient  time  prior  to  the  falling  due  of  the  interest  of  the  debt  of 
the  state,  to  transmit  to  New  York,  without  stating  to  whom  the  transmission 
should  be  made;  that  the  constitution  declared  all  revenues  derived  from 
public  works,  and  any  surplus  remaining  in  the  treasury  derived  from  taxes, 
after  paying  the  ordinary  expenses  of  government  and  the  interest  on  the 
bonds  of  the  state,  should  be  applied  annually,  under  direction  of  the 
general  assembly,  to  the  payment  of  the  public  debt.  It  was  held  that  there 
was  no  appropriation  of  money  for  the  payment  of  the  interest,  and  there- 
fore that  the  auditor  was  justified  in  refusing  to  draw  his  warrant  on  the 
treasurer  for  the  amount  of  such  interest:  Ristine  v.  State,  20  Ind.  328. 

If  a  statute  provides  for  the  appointment  of  an  officer,  fixes  his  salary,  and 
declares  that  it  is  payable  monthly  out  of  any  money  in  the  general  fund  not 
otherwise  appropriated,  this  is  not  an  appropriation  justifying  the  drawing 
of  a  warrant  for  the  amount  of  his  salary  when  there  is  no  money  in  the  gen- 
eral fund  of  the  state  not  appropriated  to  other  purposes:  Baggett  v.  Dunn, 
69  Cal.  75;  Marshall  v.  Dunn,  69  Cal.  223. 

In  Colorado,  under  a  constitution  declaring  that  the  general  appropriation 
bill  shall  embrace  only  the  appropriations  for  the  ordinary  expenses  of  the 
executive,  legislative,  and  judicial  departments  of  the  state,  interest  on  the 
bonded  debt,  and  for  public  schools,  and  that  all  other  appropriations  shall 
be  made  by  special  bills,  each  embracing  but  one  subject,  the  court  held  that 
a  statute  creating  a  horticultural  bureau,  and  declaring  that  to  enable  the 
bureau  to  carry  out  the  purposes  of  the  act  "  the  sum  of  one  thousand  dollars 
is  hereby  appropriated  out  of  any  moneys  not  otherwise  appropriated,"  did 
not,  of  itself,  make  an  appropriation  such  as  was  required  by  the  constitution: 
People  V.  Spruance,  8  Col.  530. 

We  apprehend  that  if  the  decisions  to  which  we  have  referred,  or  any 
others  that  may  be  found,  imply  that  an  appropriation  must  be  made  ia  any 
set  form  of  words,  they  are  not,  in  that  respect,  sustained,  either  by  reason 
or  by  the  majority  of  the  adjudications  upon  the  subject.  The  appropria- 
tions required  by  the  constitutions  of  the  several  states  are  nothing  beyond 
expressions  of  the  legislative  will.  That  will  may  be  expressed  in  an  act 
which  styles  itself  an  appropriation  bill,  or  it  may  be  in  some  other  act.  In 
either  event,  the  words  used  may  amount  to  an  appropriation;  the  only  dif- 
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ferenoe  being  that,  in  a  statute  which  did  not  purport  to  make  an  appropria- 
tion, perhaps  the  intent  to  make  one  may  need  to  be  expressed  in  language 
more  clear  and  definite  than  if  it  were  contained  in  a  statute  professing  to 
be  an  appropriation  bill. 

"To  an  appropriation  within  the  meaning  of  the  statute,  nothing  more  is 
requisite  than  the  designation  of  the  amount,  and  the  fund  out  of  which 
it  should  be  paid.  It  is  not  essential  that  funds  to  meet  the  same  should 
be  at  the  time  in  the  treasury":  McCauley  v.  Brooks,  16  Cal.  29.  And 
there  are  few,  if  any,  instances  in  which  the  fund  from  which  payment 
must  be  made  need  be  named  in  the  statute.  Therefore  it  was  held,  in 
the  case  last  cited,  that  a  valid  appropriation  had  been  effected  where 
officers  of  the  state  had  been,  by  statute,  empowered  to  lease  lands  and 
buildings  to  be  used  as  a  state  prison,  and  the  statute  had  declared  that 
"  the  sum  of  fifteen  thousand  dollars  per  month,  or  such  sum  per  month  less 
than  that  amount,  in  accordance  with  the  contract  to  be  made,  is  hereby 
appropriated  out  of  any  money  in  the  treasury  not  otherwise  appropriated, 
and  the  controller  is  hereby  authorized  and  required  to  draw  his  warrants 
on  the  treasury  of  the  state  for  that  sum."  When  this  case  was  determined, 
there  was  in  force  in  the  state  a  statute  prohibiting  the  drawing  of  any  war- 
rants unless  there  was  aa  unexpended,  specific  appropriation  to  meet  them; 
but  the  court  declared  tliis  statute  constituted  no  impediment  to  the  issu- 
ing of  the  warrants  by  the  controller  to  meet  the  payment  required  to  be 
made  under  the  contract  entered  into  under  the  statute  for  the  leasing 
of  the  prison,  because  "it  means  only  that  the  treasurer  shall  not  draw 
a  warrant  for  a  specific  object  when  he  has  already  drawn  for  the  full 
amount  of  the  appropriation  made  for  that  object."  In  an  earlier  case,  in 
the  same  state,  it  appeared  that  a  statute  had  been  enacted  creating  the 
office  of  state  printer,  and  requiring  the  controller  to  draw  his  warrants  on 
the  treasury  for  such  amounts  as  may  be  due  the  state  printer,  and  that  the 
controller  had  refused  to  draw  a  warrant,  on  the  ground  that  the  statute  did 
not  constitute  a  specific  appropriation;  and  the  claim  of  the  controller  was 
sustained,  the  court  saying:  "No  fund  is  appropriated;  there  is  no  named 
amount  which  is  capable  of  being  exceeded.  Tlie  state-printer  acts  required 
warrants  to  be  drawn,  but  this  was  in  contemplation  that  there  would  be  a 
specific  appropriation,  according  to  the  settled  financial  system  adopted  by 
the  legislature,  and  without  which  the  requirement  must  be  in  abeyance  ": 
Redding  v.  Bell,  4  Cal.  333.  Tiiis  case  was  reaffirmed  at  a  later  day,  and 
was  preferred  to  McCauley  v.  Brooks,  1 6  Cal.  29,  so  far  as  any  conflict  be- 
tween them  exists;  and  it  was  said  that  "by  a  specific  appropriation  we 
understand  an  act  by  which  a  named  sum  of  money  has  been  set  aside  in 
the  treasury,  and  devoted  to  the  payment  of  a  particular  claim  or  demand  "; 
Stratton  v.  Green,  45  Cal.  149.  The  case  last  cited  was  an  application  for  a 
writ  of  mandate  to  compel  the  controller  of  state  to  draw  his  warrant  for  the 
payment  of  the  salary  of  the  petitioner  as  a  member  of  the  board  of  tide- 
laud  commissioners  of  California.  The  salary  of  each  member  was,  by  stat- 
ute, fixed,  and  was  declared  to  be  payable  quarterly  out  of  the  general  fund 
on  the  first  day  of  January,  April,  October,  and  December.  The  petitioner 
had  done  all  the  acts  required  of  him  to  authorize  the  payment  of  his  salary, 
but  no  specific  appropriation  for  snch  payment  had  been  made,  unless  made 
by  the  provisions  of  the  statute  declaring  the  amount  of  his  salary  and  the 
times  when  it  was  payable.  The  claim  of  the  controller  was,  that  this  did 
not  constitute  a  specific  appropriation;  and  in  sustaining  it  the  court  said: 
*'  By  a  apecifio  appropriation  we  understand  an  act  by  which  a  named  sum 
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of  money  has  been  set  apart  in  the  treasury,  and  devoted  to  the  payment  of 
a  particular  claim  or  demand.  The  act  of  ]8C9-70  (p.  541),  in  its  sixth  sec- 
tion, provides  that  upon  the  production  of  the  certified  approval  of  the  state 
board  the  controller  shall  draw  his  warrant  upon  the  general  fund  for  the 
payment  of  the  amount;  but  it  can  scarcely  be  claimed  that  the  entire  '  gen- 
eral fund'  named  is  specifically  appropriated  by  the  act  for  the  payment  of 
this  particular  claim.  If  it  has  been  so  appropriated  for  that  purpose,  the 
authority  to  draw  the  warrant  would  continue  until  the  general  fund  had 
been  exhausted,  and  then  ceasing  for  a  time,  would  revive  again  so  soon  as 
other  moneys  should  be  received  thereafter  into  that  fund.  The  fund  upon 
which  a  warrant  must  be  drawn  must  be  one  the  amount  of  which  is  des- 
ignated by  law,  and  therefore  capable  of  definite  exhaustion,  —  a  fund  in 
which  an  ascertained  sum  of  money  was  originally  placed,  and  a  portion  of 
that  sum  being  drawn,  an  exhausted  balance  remains,  which  balance  cannot 
be  thereafter  increased,  except  by  further  legislative  appropriation.  We 
think  that  the  provisions  of  the  section  of  the  code  referred  to  were  intended 
to  prescribe  a  uniform  rule  of  official  conduct  for  the  controller  in  this 
respect,  and  as  it  is  the  latest  expression  of  the  legislative  will,  it  necessarily 
displaces,  and  by  implication  repeals,  the  provision  of  section  6  of  the  act  of 
1869-70  in  respect  to  his  duty  to  draw  the  warrant  of  the  petitioner.  Our 
attention  has  been  drawn  to  the  case  of  McCauley  v.  Brooks,  16  Cal.  11,  but 
we  prefer  the  rule  announced  here  in  the  earlier  case  of  Redding  v.  Bell,  4 
Cal.  333,  in  which  the  act  of  April,  1854  (in  almost  the  identical  words  of 
the  code),  received  the  same  construction  as  that  we  place  upon  those  worda 
as  found  in  the  code." 

The  most  recent  decisions  in  California  are,  however,  in  harmony  with 
McCauley  v.  Brooks,  16  Cal.  29,  rather  than  with  the  case  last  cited.  Proll 
V.  Dunn,  SO  Cal.  220,  was  an  application  to  compel  the  state  controller  to 
draw  his  warrant  in  favor  of  petitioner  for  supplies  furnished  the  state  min- 
ing bureau.  The  statute  upon  which  the  petitioner  relied,  so  far  as  material 
to  the  subject  here  under  consideration,  was  as  follows:  "The  sum  of  one 
hundred  thousand  dollars  is  hereby  appropriated  for  the  support  and  main- 
tenance of  the  mining  bureau,  created  under  an  act  entitled  *  An  act  to  pro- 
vide for  the  establishment  and  maintenance  of  a  mining  bureau,*  approved 
April  16,  1880,  and  the  act  supplementary  thereto,  approved  March  21,  1885, 
and  at  least  seventy  per  cent  of  this  appropriation  shall  be  used  for  geological 
work  in  the  field."  The  contention  of  the  parties,  and  the  views  of  the  court, 
as  well  as  its  review  of  the  prior  decisions  in  the  same  state,  sufficiently  ap- 
pear from  the  following  extracts  from  the  opinion  of  the  court:  — 

"  There  is  no  provision  in  the  constitution  providing  or  prescribing  any  par- 
ticular form  of  words  in  which  an  appropriation  shall  be  made,  except  that 

it  shall  be  made  by  law It  is  claimed  that  the  act  does  not  specify 

upon  what  fund  the  warrant  is  to  be  drawn;  and  as  the  controller  is  required 
in  every  warrant  to  specify  the  fund  out  of  which  it  is  payable,  therefore, 
that  it  is  insufficient.  Several  authorities  are  cited  which  are  claimed  to 
support  the  proposition  that  the  act  itself  must  specify  the  fund  out  of  which 
tho  money  is  to  be  drawn,  but  we  do  not  think  they  bear  that  construc- 
tion, in  the  sense  in  which  it  is  claimed  for  it  here,  and  as  to  the  statutes, 
not  one  appropriation  act  in  fifty  designates  the  fund  out  of  which  the  money 
is  to  be  drawn.  The  majority  of  all  appropriations  are  drawn  out  of  a  single 
fund,  and  that  without  any  designation  in  the  act  as  to  what  fund  the  money 
shall  be  drawn  from. 

"In  Fowler  v.  Pierce,  2  Cal.  167,  cited  by  connsel,  the  question  under  coa« 
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•ideration  in  that  part  of  the  opinion  from  which  the  quotation  was  made 
was,  whether  or  not  mandate  was  the  proper  remedy.  The  words  quoted  by 
counsel  were  not  necessary  to  the  determination  of  that  question,  and  although 
the  language  quoted  seems  to  assume  that  the  fund  out  of  which  the  money 
was  payable  had  been  specified  in  the  act  referred  to,  a  reference  to  the  act 
itself  shows  that  such  was  not  the  fact  in  any  sense  other  or  different  from 
that  found  in  the  act  under  consideration  here.  The  case,  as  a  whole, 
is  against  rather  than  in  favor  of  the  position  taken  by  respondent.  In 
McCauky  v.  Brooks,  16  Cal.  11,  also  cited  by  respondent,  there  was  noth- 
ing in  the  act  designating  the  fund  out  of  which  the  money  was  to  be  drawn. 
The  language  of  the  act  there  was:  'Appropriated  out  of  any  money  in  the 
treasury  not  otherwise  appropriated.'  These  words  constitute  no  designa- 
tion of  'the  fund,'  in  the  sense  in  which  that  term  is  applied  in  this  objec- 
tion. By  reference  to  the  act  referred  to  in  Stratton  v.  Oreen,  45  Cal.  1  *9,  — 
the  act  creating  a  board  of  tide-land  commissioners  (Stats.  1869-70,  i).  541), 
—  it  will  be  seen  that  it  provided  for  the  incurring  of  large  expenses  and 
salaries,  and  that  the  controller  should  draw  his  warrant  upon  the  general 
fund  for  the  payment  of  the  same;  but  neither  in  that  act  nor  in  any  other 
did  the  legislature  make  any  appropriation  out  of  the  general  fund,  or  any 
other  fund,  for  the  payment  of  those  expenses  or  salaries.  No  attempt  was 
made  to  appropriate  money  for  that  purpose,  and  the  mandate  was  in  that 
case  refused  for  want  of  appropriation.  Baggett  v.  Dunn,  69  Gal.  75,  was  a 
case  where  the  claim  was  for  a  salary,  —  a  claim  which  was  not  required  to 
be  presedted  to  the  board  of  examiners.  The  controller  refused  to  draw  his 
warrant,  because  no  appropriation  had  been  made  for  the  payment  of  the 
salary  for  that  year,  and  the  court  sustained  him.  In  Marshall  v.  Dunn,  69 
Cal.  223,  the  warrant  was  refused  because  the  appropriation  was  ezhaustedf 
and  the  court  sustained  the  ruling. 

"  Neither  the  constitution  nor  the  code  requires  that  an  appropriation  act 
shall  specify  the  fund  out  of  which  the  appropriation  shall  be  paid,  nor  is  it 
usual  in  appropriation  acts  to  do  so.  If  such  a  specification  is  required,  the 
wheels  of  the  government  ought  long  since  to  have  stopped,  for  out  of  many 
acts  which  we  have  examined,  including  the  general  appropriation  bills  for 
the  current  and  past  years,  we  find  none  which  make  such  designation.  It 
has  become  and  is  the  custom  in  this  state,  of  very  general,  but  not  univer- 
aal,  application,  to  use  the  phrase  '  appropriated  out  of  any  money  in  the 
treasury  not  otherwise  appropriated.'  But  it  seems  to  be  mere  custom,  not 
founded  upon  any  constitutional  or  other  legislative  requirement.  And  we 
learn  from  the  argument  that  the  controller  interprets  that  phrase  to  mean 
'out  of  the  general  fund.'  We  know  of  no  law  which  authorizes  such  an 
interpretation.  On  the  contrary,  it  would  seem  that  everything  authorized 
by  law  to  be  paid  out  of  the  state  treasury  is  payable  out  of  the  general  fund, 
if  not  specially  made  payable  out  of  some  specific  fund,  as  the  'school  fund,' 
the  'interest  and  sinking  fund,'  and  the  like.  The  truth  is,  there  are  not 
many  separate  funds  in  the  treasury,  but  there  are  many  appropriations,  and 
most  of  the  latter  are  payable  out  of  the  same  fund.  —  the  general  fund. 
The  treasurer  keeps  an  account  of  the  separate  funds,  while  the  controller 
keeps  account  of  the  separate  appropriations,  as  well  m  of  the  separate  funds. 
'  Appropriation  '  and  '  fund '  are  not  synonymous  terms.  All  through  the 
■tatutes  there  is  a  distinction  made  between  them.  In  the  section  of  the 
Political  Code  (3713)  which  provides  for  the  amount  of  revenue  to  be  raised 
(and  which  is  amended  at  each  session  of  the  legislature),  a  given  amount  ia 
provided  for  eack  separate  fund,  but  nothing  ia  said  about  appropriations. 
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The  amount  named  for  the  general  fund  is  supposed  to  be  sufficient  to  meet 
the  aggregate  of  all  the  appropriations  made  for  the  year,  except  such  aa 
have  been  expressly  made  payable  out  of  some  special  fund.  But  if  the  word 
'fund,'  as  used  in  subdivision  17,  section  433,  of  the  Political  Code  is  synony- 
mous with  the  word  'appropriation,' it  only  remains  to  determine  whether 
there  has  been  an  appropriation  in  this  case, 

"  Appropriations  are  made,  and  can  only  be  made,  by  the  legislature.  The 
constitution  has  prescribed  no  set  form  of  words  in  which  it  is  to  be  done. 
All  that  is  required  is  a  clear  expression  of  the  legislative  will  on  the  subject. 
It  has  declared  that  the  sum  of  one  hundred  thousand  dollars  is  hereby 
appropriated,  —  not  more  than  one  half  of  which  shall  be  expended  in  the 
forty-first  fiscal  year.  That  appropriation  is  made  for  the  maintenance  of  a 
bureau  theretofore  established  by  act  of  the  legislature,  and  for  several  years 
past  supported  in  whole  or  in  part  by  legislative  appropriation:  See  Stata. 
1883,  p.  279;  1885,  p.  86;  1887,  p.  62.  But,  says  the  controller,  it  has  not 
designated  the  fund  out  of  which  the  appropriation  is  payable.  It  did  not 
in  any  of  the  former  years;  nor  has  it  designated  the  fund  out  of  which  the 
salaries  of  any  of  the  officers  of  the  state,  or  the  expenses  of  any  of  the  other 
bureaus  or  departments  of  the  government,  shall  be  paid.  '  It  has  not  said 
that  the  money  is  appropriated  out  of  any  moneys  in  the  treasury  not  other- 
wise appropriated.'  What  of  it?  The  legislature  can  make  no  appropriation  • 
except  *  out  of  the  treasury.*  The  remaining  words  are  not  only  a  form  not 
required  by  law,  but  usually  a  fiction,  for  at  the  time  of  the  passage  of  ap- 
propriation bills  there  is  not  usually  any  money  in  the  treasury  in  excess  of 
existing  appropriations,  and  whenever  the  legislature  makes  a  new  appro- 
priation, it  is  to  be  assumed  that  it  will  provide  funds  to  meet  the  same.  Aa 
said  by  Chief  Justice  Field  in  McCauley  v.  Brooks,  16  Cal.  11:  'Appropria- 
tions are  made  in  anticipation  of  the  receipt  of  the  yearly  revenues.'  '  An 
appropriation  is  the  act  of  setting  apart,  or  assigning  to  a  particular  use  '»r 
person,  in  exclusion  of  all  others;  application  to  a  special  use  or  purpos"*,  aa 
of  ...  .  money  to  carry  out  some  public  object ':  Webster's  Diet.  '  An 
appropriation  of  the  money  to  a  specific  object  would  be  an  authori*'y  to  the 
proper  officers  to  pay  the  money,  because  the  auditor  is  authorized  to  draw 
his  warrant  upon  an  appropriation,  and  the  treasurer  is  authorized  to  pay 
such  warrant  if  he  has  appropriated  money  in  the  treasury ':  Ristine  v.  StaUt 
20  Ind.  .339. 

"In  this  act  we  have  a  clear,  distinct  expression  of  the  legislative  will 
making  the  appropriation.  The  words  'out  of  any  moneys  in  the  treasury 
not  otherwise  appropriated  *  are  not  necessary  to  the  expression  of  that  will, 
or  the  making  of  such  appropriation.  They  are  in  common  use  in  this  state, 
but  nowhere  made  necessary,  and  are  not  always  used:  See  act  to  provide 
for  improvements  of  the  Deaf,  Dumb,  and  Blind  Asylum,  Stats.  1889,  p.  303; 
act  to  provide  for  a  system  of  irrigation,  etc.,  Stats,  1877-78,  p.  634,  subd. 
1  of  sec.  4;  act  making  appropriations  for  benevolent  purposes,  Stats. 
1875-76,  p.  323.  No  doubt  further  examination  would  disclose  many  simi- 
lar omissions.  So  far  as  we  have  observed,  they  are  never  used  in  the  acta 
of  Congress.  Whether  they  are  in  common  use  in  other  states,  and  if  so, 
whether  there  is  a  reason  for  it,  we  have  not  time  to  inquire,  nor  do  we  deem 
it  necessary,  in  the  absence  of  any  requirement  for  their  use  in  this  state. 

"If  the  word  'fund,'  in  the  point  here  made  by  the  controller,  and  in  sub- 
division 17,  section  433,  Political  Code,  is  used  in  its  technical  sense,  as  des- 
ignating the  separate  funds  in  the  treasury,  then  the  whole  history  and 
practice  under  it  in  this  state  from  its  earliest  organization  is  against  the 
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contention  now  made,  that  the  appropriation  act  itself  must  specify  the  fund 
npon  which  the  warrant  is  to  be  drawn;  but  if  it  is  used  as  an  alternative  for 
•appropriation,*  then  all  difficulty  is  removed,  provided  there  is  a  specifio 
appropriation  against  which  the  warrant  may  be  drawn,  and  the  case  doea 
not  dilfer  from  all  others  where  the  appropriation  is  not  bj'  express  words 
made  payable  out  of  some  one  of  the  separate  funds  in  the  treasury  other 
than  the  general  fund. 

"  The  board  of  examiners  have,  by  their  action  under  sections  660  and  661 
of  the  Political  Code,  by  implication  at  least,  held  that  in  this  case  there  was 
a  specific  appropriation  for  the  maintenance  of  the  mining  bureau,  and  that 
this  claim  was  payable  out  of  that  appropriation.  In  this  we  think  the  board 
was  correct,  and  unless  the  appropriation  has  been  exhausted  (of  which  there 
is  no  claim),  the  controller  has  no  discretion,  but  is  required  by  law  to  draw 
his  warrant  therefor  upon  such  appropriation. 

"Let  the  writ  issue  as  prayed." 

In  Humbert  v.  Dunn,  84  Cal.  57,  the  statute  involved  created  a  commission 
to  examine  rivers  and  harbors,  and  provided  that  each  of  its  members  should 
receive  an  annual  salary  of  two  thousand  four  hundred  dollars,  payable 
monthly  "  and  his  traveling  expenses  while  engaged  in  the  performance  of 
official  duties,  said  salary  and  expenses  to  be  paid  out  of  any  money  in  the 
state  treasury  not  otherwise  appropriated."  In  determining  that  this  statute 
constituted  a  specific  appropriation  and  required  the  controller  to  issue  his 
warrant  for  the  monthly  salary  of  a  commissioner,  the  supreme  court  said:  — 

"The  question  is,  whether  these  provisions  of  the  act  constitute  an  'ap- 
propriation' within  the  meaning  of  that  term  as  used  in  section  22,  article  4,  of 
the  constitution,  which  provides  that  'no  money  shall  be  drawn  from  the  treas- 
ury but  in  consequence  of  appropriations  made  by  law.'  It  is  true,  the  usual 
formula,  '  there  is  hereby  appropriated  the  sum  of  ...  .  dollars  out  of  any 
money  in  the  state  treasury  not  otherwise  appropriated,  for  the  payment  of 
salaries,'  etc.,  is  not  found  in  the  act,  but  the  intention  of  the  legislature  to 
provide  for  the  payment  of  the  salaries  of  the  commissioners  as  they  accrued 
is  clearly  manifested  in  the  language  used:  'Each  member  ....  shall  re- 
ceive a  salary  of  two  thousand  four  hundred  dollars  per  annum,  payable 
monthly,'  and  it  is  'to  be  paid  out  of  any  money  in  the  state  treasury 
not  otherwise  appropriated.'  Tliere  is  nothing  in  this  language  indicat- 
ing an  intention  to  postpone  the  payment  of  the  salaries  of  the  commis- 
sioners  until  the  next  session  of  the  legislature.  They  are  to  be  paid 
monthly,  and  out  of  any  money  not  otherwise  appropriated.  '  Not  other- 
wise appropriated  *  when?  Clearly  at  the  time  when  the  services  are  per- 
formed and  the  monthly  payments  become  due.  While  it  is  customary  to 
use  the  words  'there  is  hereby  appropriated  the  sum,' etc.,  in  bills  appro- 
priating money  for  the  payment  of  salary  and  other  expenses  of  the  govern- 
ment, it  is  not  essential  to  the  validity  of  an  appropriation  that  those  words, 
or  any  of  them,  should  be  used,  if  the  legislature  has  clearly  designated  the 
amount  and  the  fund  out  of  which  it  is  to  be  paid.  Has  the  legislature  fixed 
the  amount  of  the  claim  and  designated  its  payment  out  of  a  certain  fund? 
The.se  are  the  only  things  necessary  to  the  validity  of  the  appropriation, 
there  being  no  other  constitutional  objection  to  the  bill  than  as  to  the 
sufficiency  of  the  act  of  appropriation:  McCauley  \.  Brooks,  16  Cal.  28. 

"The  limitation  that  '  no  money  shall  be  drawn  from  the  treasury  bnt  in 
consequence  of  appropriations  made  by  law  '  is  taken  literally  from  the  con- 
stitution of  the  United  States.  Its  object  is  to  secure  to  the  legislative  de- 
partmeut  of  the  goverumeut  the  exclusive  power  of  deciding  how,  when,  and 
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for  what  pnrposes  the  public  funds  shall  be  applied  in  carrying  on  the  gov- 
ernment: 2  Opinions  Attorneys-General,  670.  It  had  its  origin  in  Parlia- 
ment in  the  seventeenth  century,  when  the  people  of  Great  Britain,  to  pro- 
vide against  the  abuse  by  the  king  and  his  officers  of  the  discretionary  money 
power  with  which  they  were  vested,  demanded  that  the  public  funds  should 
not  be  drawn  from  the  treasury  except  in  accordance  with  express  appro- 
priations therefor  made  by  Parliament:  Hallam's  Constitutional  History,  555. 
and  the  system  worked  so  well  in  correcting  the  alrases  complained  of,  our 
forefathers  adopted  it,  and  the  restraint  imposed  by  it  has  become  a  part  of 
the  fundamental  law  of  nearly  every  state  in  the  Union.  To  the  legislative 
department  of  the  government  is  intrusted  the  power  to  say  to  what  purpose 
the  public  funds  shall  be  devoted  in  each  fiscal  year,  and,  as  stated  before, 
when  the  legislature  has  clearly  indicated  its  will  as  to  the  claim  which  is  to  be 
paid  and  the  fund  from  which  it  is  to  be  paid,  the  constitutional  requirement 
is  satisfied,  and  no  particular  form  of  words  is  essential  to  make  the  appro- 
priation valid:  Proll  v.  Dunn,  80  Cal.  220.  In  Bisiine  v.  State,  20  Ind.  339, 
the  court  said:  'An  appropriation  of  the  money  to  a  specific  object  would  be 
an  authority  to  the  proper  officer  to  pay  the  money,  because  the  auditor  is 
authorized  to  draw  his  warrant  upon  an  appropriation,  and  the  treasurer  is 
authorized  to  pay  such  warrant,  if  he  has  appropriated  money  in  the  treasury. 
And  such  an  appropriation  may  be  prospective;  that  is,  it  may  be  made  io 
one  year  of  the  revenues  to  accrue  in  another  or  future  years,  the  law  being 
so  framed  as  to  address  itself  to  such  future  revenues.* 

"It  is  claimed  that  the  act  is  unconstitutional  because  it  does  not  specify 
the  amount  to  be  appropriated;  that  the  amount  which  may  be  incurred  as 
expenses  is  uncertain.  So  far  as  the  traveling  expenses  are  concerned,  this 
contention  may  be  good,  although  it  has  been  held  that  '  it  is  not  essential  or 
vital  to  an  appropriation  that  it  should  be  of  an  amount  certainly  ascertained 
prior  to  the  appropriation ':  People  v.  Miner,  46  111.  390.  We  are  not  called 
upon  to  decide  this  question,  however,  as  the  only  claim  here  is  for  salary,  which 
is  fixed  by  the  act  at  two  thousand  four  hundred  dollars  per  annum,  payable 
monthly.  The  act  provides  for  the  appointment  of  three  engineers  as  com- 
missioners, and  so  far  as  their  salaries  are  concerned,  the  amount  appro- 
priated is  fixed  and  certain. 

"The  demurrer  is  overruled,  with  permission  to  file  an  answer,  if  the 
attorney-general  should  be  so  advised,  within  ten  days  after  notice  of  this 
decision." 

The  decisions  in  Indiana  affirm  the  same  general  principles  as  those  in 
California,  Thus  in  one  it  was  said:  "  It  is  true,  £is  claimed,  that  no  money 
can  be  lawfully  drawn  from  the  treasury  except  in  pursuance  of  an  ap- 
propriation made  by  law;  but  such  an  appropriation  may  be  made  impliedly 
as  well  as  expressly,  and  in  general  as  well  as  in  special  terms.  It  may  also 
be  a  continuing  appropriation  as  well  as  one  for  a  temporary  purpose  or  a 
limited  period.  The  use  of  technical  words  in  a  statute  making  an  appro- 
priation is  not  necessary.  There  may  be  an  appropriation  of  public  moneys 
to  a  given  purpose  without  in  any  manner  designating  the  act  as  an  appro- 
priation":  Campbell  v.  Board  of  Commissioners,  115  Ind.  594. 

If  the  salary  of  a  public  officer  is  fixed  by  statute,  and  the  times  when  it 
shall  be  paid  designated,  this  is  equivalent  to  an  appropriation  of  moneys 
to  make  payment  at  such  times,  and  no  annual  or  special  appropriation  is 
necessary  to  authorize  the  proper  officer  to  draw  his  warrant  on  the  treas- 
ury for  the  amount  due:  Reynolds  v.  Taylor,  43  Ala.  420;  State  v.  Borden,  6 
La.  Ann.  68;  Nichols  v.  T/ie  Comptroller,  4  Stew.  &  P.  154;  State  v.  Kenne^t 
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10  Mont.  485;  Humbert  v.  Dunn,  84  Cal.  57,  and  the  principal  case.    Contra, 
Utaie  V.  Weston,  6  Neb.  16. 

The  constitution  of  a  state  is  a  law,  and  its  provisions  may  therefore 
operate  as  an  appropriation  of  moneys  without  any  legislative  action  what- 
ever. Thus  if  it  states  what  the  salary  of  an  officer  shall  be,  and  the  times 
when  it  shall  become  due,  it  is  the  duty  of  the  controller  to  draw  and  the 
treasurer  to  pay  warrants  for  the  amount  of  such  salary  as  it  falls  due:  State 
▼.  Hickman,  9  Mont.  370;  Thomas  v.  Owens,  4  Md.  189;  Slate  v.  Weston,  4 
Neb.  216.  To  hold  otherwise  would  give  the  legislature,  by  its  non-action, 
the  power  to  annul  the  constitution. 

A  statute,  though  sufficient  to  constitute  an  appropriation,  may  be  ren* 
dered  ineflfectual  by  the  fact  that  all  the  moneys  in  the  treasury  are,  either 
directly  or  by  implication,  appropriated  to  other  purposes.  Thus  statutes 
may  contain  appropriations  for  specific  sums  for  special  purposes,  and  other 
general  appropriations  by  which  sums  are  directed  to  be  paid  out  of  moneys 
not  otherwise  appropriated,  in  which  case,  if  there  are  no  more  moneys 
than  are  necessary  to  pay  the  specific  appropriations,  they  will  generally  be 
conceded  precedence,  and  the  less  specific  appropriations  will  properly  re- 
main unpaid,  though  the  statutes  respecting  them  are  sufficient  to  consti- 
tute appropriations  if  the  requisite  moneys  were  in  the  treasury  to  meet 
them.  So  appropriations  required  to  meet  the  current  or  necessary  expenses 
of  the  state  or  county  government  are,  we  think,  to  be  preferred  to  other 
appropriations.  No  court  would  willingly  hold  that  the  wheels  of  govern- 
ment may  be  stopped,  by  taking  the  money  raised  for  the  express  purpose  of 
paying  the  necessary  current  expenses  of  the  government,  and  applying  it 
to  the  payment  of  old  debts  which  had  perhaps  been  entirely  overlooked 
by  the  legislature,  or  the  payment  of  which  might  be  impossible  or  inexpe- 
dient in  view  of  the  financial  condition  of  the  state.  This  precise  question 
was  decided  by  the  judges  of  the  supreme  court  of  Colorado,  in  their  opinion 
given  in  accordance  with  the  constitution  of  that  state,  in  response  to  inter- 
rogat--ries  propounded  by  the  governor:  In  re  Appropriations,  13  Col.  316.  One 
of  the  questions  so  propounded  involved  the  determination  of  the  question 
whether,  in  case  the  money  in  the  state  treasury  should  be  insufficient  to  pay 
all  valid  appropriations  drawn  against  it,  such  appropriations  should  be  paid 
in  the  order  they  were  made,  or  whether  precedence  should  be  given  to  any 
particular  class.  In  answer  to  this  question,  the  judges  certified  as  their 
opinion  that  the  acts  of  the  legislature  making  the  necessary  appropriations  to 
defray  the  expenses  of  the  government  for  a  particular  fiscal  year,  including 
interest,  on  any  valid  public  debt,  are  entitled  to  preference  over  any  other 
appropriations  from  the  general  public  revenue  of  the  state,  without  refer- 
ence to  the  date  of  their  passage.  After  referring  to  the  clause  in  the 
constitution  of  the  state  prohibiting  the  payment  of  money  unless  in  pur* 
Buance  of  an  appropriation  made  by  law,  and  the  clause  permitting  the  gov- 
ernor to  veto  any  distinct  item  in  an  appropriation  bill,  the  judges  said: 
"This  shows  a  clear  purpose  to  invest  the  executive  with  discretion  to 
save  such  appropriations  as  are  necessary  to  defray  the  expenses  of  the  gov- 
ernment without  the  danger  of  encumbering  or  defeating  them  by  excessive 
or  improvident  expenditures.  Considering  the  great  care  thus  taken  to 
secure  and  guard  such  appropriations,  we  cannot  doubt  that  the  ordinary 
expenses  of  the  legislative,  executive,  and  judicial  departments  of  the  state  are 
the  expenses  primarily  intended  to  be  provided  for  by  section  2,  article  10. 
It  would  be  a  deplorable  condition  of  affairs  if,  by  making  excessive  appro- 
priations, or  by  authorizing  improvident  expenditures  under  enactments 
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containing  emergency  clauses,  the  constitntional  limit  shonld  be  reached 
before  the  passage  of  appropriations  indispensable  for  the  support  and  main- 
tenance  of  the  several  departments  of  the  government,  whereby  the  latter 
appropriations  should  be  rendered  unconstitutional.  We  must  not  be  under- 
stood as  expressing  any  fear  that  the  general  assembly  would  intentionally 
attempt  any  such  thing,  though  it  might  happen  through  inadvertence  if  a 
dififerent  construction  were  given  to  the  constitutional  provisions  under  con- 
sideration. In  view  of  the  examination  we  have  given  the  subject,  we  are 
of  the  opinion  that  acts  of  the  general  assembly  making  the  necessary  appro- 
priations to  defray  the  expenses  of  the  executive,  legislative,  and  judicial 
departments  of  the  state  government  for  each  fiscal  year,  including  interest 
on  any  valid  public  debt,  are  entitled  to  preference  over  all  other  appropria- 
tions from  the  general  public  revenue  of  the  state,  without  reference  to  the 
date  of  their  passage,  and  irrespective  of  emergency  clauses."  A  similar 
result  was  reached  in  the  case  of  McDonald  v.  Oriswold,  4  Cal.  352,  in  which 
the  court,  construing  the  act  authorizing  the  board  of  supervisors  of  a  cer- 
tain county  to  levy  a  tax  of  a  given  amount  "  for  county  purposes,"  held  that 
the  tax  so  raised  must  be  employed,  at  least  in  the  first  instance,  for  the 
payment  of  the  ordinary  expenses  of  the  county,  in  preference  to  the  pay- 
ment of  the  floating  debt." 

So  it  has  been  held  in  Louisiana  that  where  there  are  officers  whose  sala- 
ries are  fixed  by  the  constitution,  and  also  state  institutions  recognized  by 
the  constitution,  and  which  it  intends  shall  be  continued  and  kept  in  an  effi- 
cient condition,  appropriations  made  for  such  salary  and  the  maintenance  of 
state  institutions  must  be  given  precedence  over  other  appropriations:  State 
V.  Burke,  37  La.  Ann.  434;  State  v.  Burke,  35  La.  Ann.  457. 

Some  of  the  constitutions,  in  addition  to  the  general  declaration  that  no 
money  shall  be  drawn  from  the  treasury  except  in  pursuance  of  appropria- 
tions made  by  law,  further  declare  that  no  appropriation  can  be  made  for  a 
longer  period  than  two  years.  In  considering  this  latter  provision,  it  has 
been  said:  "This  section  means  simply  this:  that  provisions  for  the  support 
of  the  government  by  one  legislature  must  be  limited  to  two  years.  It  does 
not  require  that  the  amount  appropriated  be  actually  drawn  from  the  treas- 
ury during  that  time,  but  the  expenses  must  be  incurred  on  the  salary  earned 
during  the  two  years  for  which  the  appropriation  was  made  ":  Opinion  of  the 
Judges,  5  Neb.  572. 

The  question  whether,  when  an  act  has  been  passed  authorizing  a  contract 
to  be  entered  into  on  behalf  of  the  state,  and  making  the  appropriations 
necessary  on  its  part  to  comply  with  its  contract,  the  act  can  be  repealed,  and 
the  appropriations  thereby  withdrawn,  was  also  presented  in  the  case  of 
People  V.  Brooks,  16  Cal.  11,  and  in  the  opinion  therein  by  Mr.  Justice  Field, 
now  of  the  supreme  court  of  the  United  States,  was  disposed  of  as  follows: 
"The  act  of  April  19,  1859,  providing  for  the  condemnation  and  appropria- 
tion to  the  use  of  the  state  of  the  interest  of  certain  parties  in  the  state 
prison  grounds,  repealed  the  act  of  March  21,  1856,  but  such  repeal  did  not 
affect  the  contract  made  under  the  repealed  act.  The  contract  was  a  thing 
consummated,  and,  after  its  execution,  did  not  depend  for  its  further  exist- 
ence upon  the  continuation  of  the  act  which  originally  gave  it  life.  The  con- 
tract remained,  after  the  extinction  by  repeal  of  its  parent  act,  possessed  of 
the  same  operative  and  binding  force  as  previously.  The  rights  of  the  par- 
ties and  their  respective  obligations  became  fixed  by  that  instrument  beyond 
the  reach  of  legislative  power.  They  required  for  their  enforcement  no  fur- 
ther legislation  or  reference  to  the  act  under  which  they  were  created,  and 
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were  vested  interests.  The  premises  constituting  the  prison  and  prison 
grounds  had  been  leased  for  five  years,  and  the  leasehold  interest  was  beyond 
the  power  of  revocation.  It  was  vested  for  that  period,  and  the  right  to  the 
ten  thousand  dollars  a  month  was  equally  so.  Upon  neither  the  right  to  the 
interest  in  the  property  or  to  the  money  could  subsequent  legislation  operate. 
The  constitution  tolerates  no  such  absurdity  as  the  total  destruction  of  a  con- 
tract, whilst  it  inhibits  attempts  to  impair  its  efiBcacy.  If  the  proposition 
that  a  repeal  of  the  act  of  March  21,  1856,  discharged  the  appropriation  and 
rendered  the  contract  no  longer  obligatory  could  be  sustained,  it  is  not  per- 
ceived why  repudiation  of  bonds  issued  under  the  various  funding  acts  of  the 
state  may  not,  on  the  same  grounds,  be  defended.  The  indebtedness  of  sev- 
eral cities  and  counties  of  the  state  has  been  funded,  and  bonds  have  been 
issued  therefor  under  different  statutes,  which  provided  at  the  same  time  the 
means  for  meeting  the  yearly  interest  thereon,  and  for  their  ultimate  pay- 
ment. It  would  be  a  strange  doctrine  that  a  repeal  of  any  such  funding  acts 
would  impair  the  right  of  the  bond-holders,  either  to  their  interest  or  princi- 
pal. The  learned  attorney-general  would  never  advance  a  doctrine  so  re- 
pugnant to  all  just  notions  of  the  obligations  of  good  faith  and  the  guaranties 
furnished  by  the  constitution.  And  if  the  state  were  indebted  within  the 
constitutional  limit,  excluding  the  amount  rendered  valid  by  the  vote  of  the 
people,  and  should  see  fit  in  like  manner  to  fund  the  indebtedness,  he  would 
not  contend,  we  are  confident,  that  subsequent  legislation  could  impair,  much 
less  destroy,  the  rights  of  the  parties  taking  her  bonds.  And  yet  her  faith 
would  be' no  more  pledged  for  their  payment  than  it  is  to  discharge  the  obli- 
gations of  the  contract  in  relation  to  the  state  prison.  The  contract  with  the 
bond-holders  and  the  contract  with  the  lessee  would  stand  upon  the  same 
footing.  The  repudiation  of  one  would  not  be  more  odious  than  would  be 
the  repudiation  of  the  other.  If  she  can  do  one,  she  can  do  the  other.  If  she 
can  repudiate  one,  she  can  repudiate  both.  The  truth  is,  she  can  do  neither. 
The  appropriation  once  made,  the  funds  to  meet  it  having  been  provided  and 
received  into  the  treasury,  the  legislature  cannot,  by  revoking  the  appro- 
priation, prohibit  the  treasurer  from  making  the  payments  designated." 

Interest.  —  With  Respect  to  the  Obligation  of  the  State  to  pay 
interest  upon  its  indebtedness,  the  principal  case  is  well  sustained  by  other 
authorities  upon  the  same  subject.  In  nearly  and  perhaps  in  all  of  the  states 
there  are  statutory  provisions  providing  that  moneys,  after  they  become  due, 
shall,  in  the  absence  of  express  contract  to  the  contrary,  bear  the  rate  of  in- 
terest specified  in  such  statutes;  but,  acting  under  the  old  common-law  rule 
that  the  king  or  sovereign  is  not  bound  by  a  statute  unless  expressly  named 
therein,  it  has  been  nniformly  held  that  these  statutory  provisions  respect- 
ing interest  did  not  apply  to  any  obligation  either  of  the  state  or  of  the 
national  government,  and  therefore  that  interest  is  never  allowed  upon  such 
obligations,  in  the  absence  of  some  special  statute  clearly  manifesting  the 
intention  of  the  sovereign  to  be  bound  for  the  payment  of  interest  upon  the 
particular  obligation  or  class  of  obligations  nnder  consideration:  United  Stale* 
r.  North  Carolina,  136  U.  S.  211;  State  v.  Thompson,  10  Ark.  61;  Sla/.e  v. 
Board  of  Public  Works,  36  Ohio  St.  409;  State  v.  Bank  of  Washington,  18  Ark. 
654;  UniUd  States  v.  Sherman,  98  U.  S.  565;  United  Staies  v.  Bayard,  127  U.  S. 
251;  TiUson  v.  UniUd  States,  100  U.  8.  43;  In  re  Oosman,  17  Ch.  Div.  771; 
Attorney-General  v.  Cape  Fear  N.  Co.,  2  Ired.  Eq.  444;  Bledsoe  v.  State,  64 
N.  C.  392;  Trustee  v.  Campbell,  16  Ohio  St.  11;  Joaaelyn  v.  Stone,  28  Miss.  753; 
Wiyhtman  v.  Umted  Slates,  23  Ct  of  CL  144. 
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States,  Contracts  of.  —  A  state  may  make  a  valid  contract  in  like  man- 
ner as  a  private  person  may  do  so:  Stdte  v.  Bank,  2  Houst.  99;  73  Am.  Dec 
699.  A  state,  entering  into  a  contract  with  its  citizens,  can  claim  no  exemp- 
tion from  the  rules  of  law  applicable  to  contracts  between  individuals:  Pat' 
ton  V.  Oilmer,  42  Ala.  548;  94  Am.  Dec.  665.  When  a  state  breaks  its 
contract,  it  may  be  liable  for  prospective  profits:  DanoUls  v.  State,  89  N.  Y. 
36;  42  Am.  Rep.  277.  However,  a  state  cannot  be  sued,  as  in  the  case  of  a 
private  person,  except  by  its  own  consent:  Garter  v.  State,  42  La.  Ann.  9275 
21  Am.  St.  Rep.  404,  and  note;  Julian  v.  Stale,  122  Ind.  68. 

SrATaTES  —  Unconstitutionality,  Effect  of.  —  An  unconstitutional  stat- 
ute is  absolutely  null  and  void:  State  v.  Tajly,  20  Nev.  427;  19  Am.  St.  Rep. 
374,  and  note;  Adsit  v.  Osmun,  84  Mich.  420.  The  repealing  clause  in  an 
unconstitutional  act  falls  with  the  rest  of  the  act:  Staie  v.  Blend,  121  Ind. 
614;  16  Am.  St.  Rep.  411.  A  statute  cannot  be  repealed  by  an  act  which  is 
unconstitutional:  Judaon  r.  City  qf  Bessemer ,  87  Ala.  240. 


Brumbaugh  v,  Kiohoreek. 

[127  Indiana,  240.] 

Fraudulent  Conveyance.  —  A  Creditor  cannot  Maintain  an  Action  to 
Set  Aside  a  Conveyance  of  his  debtor  as  fraudulent,  unless  he  shows 
that  his  debtor  has  not,  at  the  time  the  action  is  brought,  any  property 
out  of  which  the  payment  of  the  debt  can  be  compelled,  though  when 
made,  such  conveyance  left  the  debtor  without  any  property  subject  to 
execution. 

Fraudulent  Conveyance.  —  Though  a  debtor  conveys  property  with  the 
intention  of  defrauding  his  creditor,  the  latter  cannot  complain,  if  the 
former  retains  or  subsequently  acquires  property  out  of  which  the  debt 
may  be  collected. 

Creditor  of  Person  of  Unsound  Mind,  whose  mental  unsoundness  has  not 
been  judicially  declared,  cannot  maintain  a  suit  in  equity  to  set  aside  a 
conveyance  made  by  the  debtor  which  does  not  injure  the  creditor. 

Practice. — The  Finding  of  Facts  not  Alleged  cannot  sustain  a  judg- 
ment  upon  appeal. 

I.  H.  Hall,  E.  Haymondj  and  L.  W.  Royse,  for  the  appellant. 
8.  J.  North  and  H.  S.  Briggs,  for  the  appellees. 

.McBride,  J.  This  was  a  suit  by  Rachel  Richcreek,  the  ap- 
pellee, to  set  aside  an  alleged  fraudulent  conveyance  of  land. 

The  appellee  was  a  judgment  creditor  of  Susan  Brumbaugh, 
who  had  conveyed  certain  lands  to  appellant,  and  appellee 
insisted  that  the  conveyances  were  made  by  said  Susan  and 
received  by  appellant  for  the  sole  purpose  of  preventing  the 
collection  of  her  claim. 

The  complaint  is  in  two  paragraphs,  and  the  circuit  court 
overruled  a  separate  demurrer  to  each  paragraph.  Appellant 
excepted,  and  this  ruling  is  assigned  as  error. 
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In  the  first  paragraph  of  the  complaint  it  is  alleged,  in  sub- 
stance, that  on  the  twenty-fourth  day  of  October,  1885,  said 
Susan,  "contriving  to  cheat,  hinder,  delay,  and  defraud  plain- 
tiff out  of  her  said  debt,"  conveyed  a  portion  of  said  land  to 
appellant,  and  afterwards,  on  the  first  day  of  April,  1887, 
"the  more  efiectually  to  place  said  Susan  in  a  situation  to 
defeat  the  collection  of  plaintiflF's  claim,  and  to  cheat  and  de- 
fraud plaintiflf  out  of  her  said  claim,"  conveyed  to  appellant 
the  residue  of  said  land,  and  that  such  conveyances  were  vol- 
untary, and  without  consideration;  that  appellant  had  knowl- 
edge of  said  indebtedness,  and  of  said  fraudulent  purpose,  and 
that  said  conveyances  left  said  Susan  "  with  no  property  what- 
ever subject  to  execution." 

In  the  second  paragraph  it  is  alleged  that  said  Susan  was 
"of  weak  and  infirm  mind,  and  wholly  incapable  of  making 
any  contracts  or  transacting  any  business  for  herself,"  and 
that  appellant,  "having  knowledge  of  her  indebtedness  to 
plaintiff,  and  also  having  full  knowledge  of  her  mental  in- 
capacity, and  purposing  and  intending  to  cheat  and  defraud 
plaintiff  out  of  her  debt,  and  to  prevent  it  being  made  out 
of  the  property  of  said  Susan,"  procured  and  induced  her  to 
convey  the  land  to  him,  which  she  did  at  the  time  indicated 
in  the  first  paragraph,  without  any  consideration  whatever, 
"  leaving  said  Susan  without  any  property  whatever  subject  to 
execution." 

There  is  no  averment  in  either  paragraph  of  the  complaint 
that  at  the  time  of  the  commencement  of  the  suit  the  debtor 
had  no  property  out  of  which  the  debt  might  have  been  col- 
lected, nor  is  there  any  equivalent  averment. 

This  suit  was  commenced  October  10,  1887,  while,  as  above 
shown,  the  last  deed  was  made  April  1,  1887;  and  the  only 
averment  occurring  in  either  paragraph  with  reference  to  what, 
if  any,  property  she  had  remaining  is  that  quoted  above,  that 
when  the  deed  of  April  1,  1887,  was  made,  it  left  her  "  with- 
out any  property  subject  to  execution." 

In  a  suit  by  a  creditor  to  set  aside  a  conveyance  of  property 
on  the  ground  that  it  was  made  to  defraud  creditors,  an  aver- 
ment that  at  the  time  the  suit  was  brought  the  debtor  had  no 
property  out  of  which  the  debt  might  be  collected,  or  an  aver- 
ment equivalent  thereto,  is  material  and  necessary,  and  its 
omission  is  fatal:  Bruker  v.  Kelsey,  72  Ind.  51;  Sherman  y. 
Hogland,  73  Ind.  472;  McCole  v.  Loehr,  79  Ind.  430;  Bishop  y. 
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State  ex  rel,  83  Ind.  67;    Taylor  v.  Johnson,  113  Ind.  164; 
Adams  v.  Slate,  87  Ind.  573. 

A  creditor  is  not  authorized  to  interfere  with  any  disposition 
which  his  debtor  may  make  of  his  property,  so  long  as  he  is  not 
injured  thereby.  The  debtor  may  convey  his  property  with 
the  intention  of  defrauding  his  creditor,  but  if  he  still  retains 
property  subject  to  execution  out  of  which  the  debt  may  be 
collected,  the  debtor  cannot  complain.  So,  also,  if  the  debtor 
conveys  all  of  his  property  with  like  fraudulent  purpose, 
retaining  nothing,  but  when  the  creditor  seeks  to  collect  the 
debt  of  him  he  has  acquired  and  then  has  property  subject 
to  execution  from  which  the  claim  can  be  made,  the  creditor 
has  no  ground  for  interfering  with  the  fraudulent  conveyance. 

The  averments  in  the  second  paragraph  that  the  debtor  was 
of  unsound  mind  when  she  made  the  conveyances  do  not  affect 
the  question.  The  contracts  of  a  person  of  unsound  mind, 
not  under  guardianship,  or  whose  mental  unsoundness  has 
not  been  judicially  determined,  are  voidable,  but  are  not 
void.  A  creditor,,  however,  cannot  avoid  a  conveyance  made 
by  his  debtor  solely  because  the  debtor  was  of  unsound  mind 
when  he  made  it.  Nor  does  the  fact  that  the  grantee,  know- 
ing of  the  debt  and  of  the  debtor's  mental  weakness,  took 
advantage  of  such  weakness  for  the  purpose  and  with  the 
intention  of  thereby  defrauding  the  creditor,  authorize  the 
creditor  to  appeal  to  a  court  of  equity  to  set  aside  such  deed, 
unless  he  is  injured  thereby. 

Both  paragraphs  of  the  complaint  are  fatally  defective, 
and  the  demurrer  should  have  been  sustained  to  each  para- 
graph. 

It  is  diie  to  the  court  below  to  say  that  while  the  question 
here  involved  is  fairly  in  the  record  by  demurrer  and  excep- 
tion, it  was  probably  never  in  fact  presented  or  argued.  This 
seems  to  be  clearly  indicated  by  the  special  findings,  which 
show  that  evidence  was  heard,  and  the  court  f6und  the  ex- 
istence of  the  facts  which  ought  to  have  been  averred  and 
were  not.  This,  however,  does  not  cure  the  error,  as  the  appel- 
lants may  say.  We  only  called  witnesses  to  meet  the  facts 
charged,  and  could  not  anticipate  that  the  court  would  hear 
evidence  on  facts  not  put  in  issue.  The  court  cannot  say,  if 
the  fact  had  been  put  in  issue,  that  appellants  might  not  have 
met  it  successfully  with  proof. 

Judgment  reversed,  with  direction  to  the  circuit  court  to 
proceed  in  accordance  with  this  opinion. 
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Fraudclent  Convevances. — A  voluntary  conveyance  will  not  be  set 
aside  as  fraudulent  on  the  allegation  that  the  grantor  was  indebted  before  and 
after  its  execution;  a  creditor  cannot  avoid  a  conveyance  made  by  his  debtor, 
if  it  left  him  with  ample  means  to  satisfy  the  creditor's  demands:  MiUa  v. 
Richardson,  Walk.  (Miss.)  477;  12  Am.  Dec.  584;  Wilbur  v.  Nichols,  61  Vt.  432; 
Brock  V.  Rich,  76  Mich.  644.  Allegations  showing  that  a  debtor  has  con- 
veyed away  all  of  his  property,  leaving  nothing  to  satisfy  the  demands  of 
creditors,  is  a  sufficient  statement  of  the  facts  constituting  the  fraud:  Mar» 
tton  V.  Dresden,  76  Wis.  418;  Oov  v.  Campbell,  62  N.  H.  401;  SmaUey  v.  Maaa, 
72  Iowa,  171. 


Earnhart  v.  Earnhart. 

[127  Indiana,  397.] 

Rule  in  Shelley's  Case  does  not  Apply  where  it  unequivocally  appears 
that  the  persons  who  are  to  take  are  not  tatake  as  heirs  of  the  grantee 
or  devisee. 

Shellky's  Case.  —  A  devise  of  property  to  E.  for  and  during  the  term  of  his 
natural  life,  and  at  his  death  to  the  persons  who  would  have  inherited 
the  same  if  E.  had  owned  the  same  in  fee-simple  at  the  time  of  his  death, 
but  declaring  that  there  shall  vest  in  E.  a  life  estate,  and  nothing  more, 
does  not  vest  the  fee  in  E.,  but  gives  him  a  life  estate  only. 

L.  W.  Welker,  for  the  appellant. 

H.  O.  Zimmerman  and  F.  M.  Prickett,  for  the  appellees. 

Olds,  C.  J.  John  Earnhart  died  testate.  By  item  3  of 
his  last  will  and  testament  he  gave  to  his  granddaughter^ 
Harriet  Cook,  the  only  child  of  his  deceased  daughter,  Susan- 
nah, five  hundred  dollars,  to  be  paid  within  one  year  after  his 
death,  or  within  one  year  after  the  death  of  his  wife,  if  she 
survived  him.  It  is  specifically  stated  in  said  item  that  said 
legacy  shall  be  paid  by  devisees  in  said  will,  other  than  hi» 
wife,  to  wit:  "Nelson  James,  Lewis  Thomas,  and  William 
Earnhart,  Jane  Wolf  and  Ellen  Wolf,  in  equal  shares,  the 
shares  of  each  to  be  a  charge  upon  the  lands  hereby  devised 
to  him  or  her  respectively." 

Item  10  of  the  will  is  as  follows:  "  T  give  and  devise  to  my 
son,  William  Earnhart,  for  and  during  the  term  of  his  natural 
life,  subject  to  the  life  estate  of  my  said  wife  therein,  the  fol- 
lowing described  real  estate  in  Noble  County,  Indiana,  to  wit: 
The  north  half  of  the  northwest  quarter  and  the  west  half  of 
the  northwest  quarter  of  the  northeast  quarter  of  section  thirty- 
four  (34),  in  township  thirty-four  (34)  north,  range  nine  (9) 
east.  At  the  death  of  said  William  Earnhart,  I  give  and  de- 
vise said  lands  in  fee-simple  to  the  persons  who  would  have' 
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inherited  the  same  from  the  said  William  Earnhart  had  he 
owned  the  same  in  fee-simple  at  the  time  of  his  death,  the 
same  to  go  to  said  persons  in  the  same  manner  and  in  the 
eame  proportions  as  though  said  William  Earnhart  had  owned 
the  same  in  fee-simple  at  the  time  of  his  death.  But  the  pro- 
visions of  this  item  should  only  vest  in  the  said  William  a  life 
estate  in  said  lands,  and  nothing  more." 

The  appellant  brings  this  action,  setting  out  a  copy  of  the 
will,  and  alleging  that  he  owns  the  fee-simple  title  to  the  land 
described  in  item  10  of  the  will,  and  asking  that  the  will  be 
80  construed  as  to  give  to  him  the  fee-simple  title  to  said  land, 
and  that  his  title  be  quieted  to  the  same,  making  the  other 
devisees  and  the  executor  parties  defendant,  alleging  that  they 
claim  some  interest  in  said  land  adverse  to  the  appellant. 

The  appellees  demurred  to  the  complaint  for  want  of  facts, 
which  demurrer  was  sustained,  exceptions  reserved,  and  this 
appeal  is  prosecuted,  assigning  such  ruling  as  error. 

It  is  contended  that  item  10  in  the  will  is  governed  by  the 
rule  in  Shelley's  case,  and  that  it  gives  to  William  Earnhart 
a  fee-simple  title  to  the  land. 

It  is  settled  that  the  rule  in  Shelley's  case  is  recognized  as 
law  and  a  rule  of  property  in  this  state;  but  we  do  not  think 
it  applicable  to  the  item  of  the  will  under  consideration.  The 
rule  does  not  apply  where  it  unequivocally  appears  that  the 
persons  who  are  to  take  are  not  to  take  as  heirs  of  the  grantees 
or  devisees.  In  this  case  it  is  clearly  and  distinctly  expressed, 
60  that  it  unequivocally  appears  from  the  language  that  it  was 
the  intent  of  the  testator  that  the  appellant  should  take  only 
a  life  estate  in  the  land.  It  then  makes  a  further  devise  of 
the  remainder  of  the  estate  in  the  land  to  other  persons, 
describing  them,  riot  by  name,  but  in  a  definite  manner,  as 
the  persons  who  would  inherit  the  same  if  the  fee  was  in  the 
appellant,  and  distributes  it  between  such  persons  in  the  same 
proportions  as  they  would  inherit  from  said  appellant.  The 
words  used  in  making  disposition  of  the  remainder  are  words 
of  purchase,  descriptive  of  the  persons  to  whom  the  fee  is 
devised. 

If  in  one  item  of  the  will  the  testator  had  devised  to  his  son, 
William  Earnhart,  a  life  estate  in  the  particular  tract  of  land, 
and  in  another  item  had  made  disposition  of  the  remaining 
fee  after  his  death  to  the  wife  and  children  of  the  said  William, 
naming  them,  there  could  be  no  possible  question  but  that 
William  would  take  a  life  estate,  and  his  wife  and  children 
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would  take  the  fee;  nor  do  we  think  there  can  be  any  differ- 
ence if,  instead  of  naming  them,  the  will  described  them  as 
the  wife  and  children,  stating  that  they  should  take  one  third 
to  the  wife,  and  the  two  thirds  to  go  to  the  children  in  equal 
shares.  If  it  described  them  as  the  heirs  who  would  inherit 
from  William  in  the  same  proportion  as  the  law  would  cast 
it  upon  them,  certainly  there  can  be  no  difference  whether  the 
testator  make  such  disposition  of  his  property  in  one  or  in 
separate  items,  so  it  be  clearly  expressed.  In  item  10  of  the 
will  under  consideration,  the  intention  of  the  testator  is  clearly 
expressed  to  be  that  William  take  only  a  life  estate,  and  a 
separate  and  distinct  devise  of  the  remaining  fee  at  his  death 
to  the  heirs  of  William,  in  the  same  proportion  they  would 
have  inherited  had  William  owned  the  same  in  fee.  It  is 
clearly  expressed  that  such  heirs  shall  not  take  by  descent 
from  William,  but  by  purchase  from  the  testator.  This  being 
clearly  expressed  by  the  will,  the  rule  in  Shelley's  case  does 
not  apply:  See  Fountain  County  etc.  Co.  v.  Beckleheimer,  102 
Ind.  76;.  52  Am.  Rep.  645.  When  it  clearly  appears  that  the 
testator  did  not  intend  to  grant  a  fee,  then  the  devise  will  not  be 
so  construed  as  to  vest  one:  Allen  v.  Crafty  109  Ind.  476;  58 
Am.  Rep.  425. 

The  will  provides  that  the  appellant  shall  pay  his  portion 
of  the  legacy  given  to  the  granddaughter,  Harriet  Cook,  and 
makes  it  a  charge  against  the  land. 

There  was  no  error  in  sustaining  the  demurrer  to  the  com- 
plaint. 

Judgment  affirmed,  with  costs. 


Rttlk  in  Shelley's  Case. — That  the  rule  in  Shelley's  case  may  apply, 
the  limitation  over  must  be  to  the  heirs  in  fee  or  in  tail  as  a  nomen  colUctivum 
for  the  whole  line  of  inheritable  blood:  Kuntzleman's  Estate,  136  Pa,  St.  142; 
20  Am.  St.  Rep.  909.  Compare  extended  note  to  Cai-penter  v.  Van  Olinder, 
11  Am.  St.  Rep.  100-107»  for  a  discussion  of  the  application  of  the  rule  in 
Shelley's  case.  In  Illinois,  when  a  devise  is  to  the  heirs  generally,  the  rule 
applies,  and  will  control  in  determining  the  estate  devised:  Hageman  v.  Hage- 
man,  12J  111.  164.  The  rule  will  not  apply  to  a  devise  in  which  the  word 
•'heirs"  is  used  ha  a  synonym  for  "children":  Conger  v.  LotDe,  124  Ind.  3C8. 
For  the  application  of  the  rule  in  Massachusetts,  see  Trumbull  t.  Trwribull, 
149  Mass.  200. 
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1127  Indiana,  467.] 
Mandamus  will  Lie  against  a  Jcstick  or  thk  Pkacb  to  Compel  Him 

TO  Enter  Judgment,  to  make  correct  docket  entries  in  accordance 

with  the  facts,  and  to  perform  all  duties  which  are  ministerial. 
Costs.  — The  Mere  Taxation  of  Costs  is  a  Ministerial  Act,  where  there 

is  no  question  of  the  amount  to  be  taxed. 
Mandamus. — If  a  justice  of  the  peace  enters  a  judgment  of  dismissal,  ha 

may,  by  mandamus,  be  compelled  to  enter  judgment  in  favor  of  defend. 

ant  for  his  costs,  and  to  issue  execution  thereon. 

/.  C.  Chaney  and  W.  S.  Maple,  for  the  appellant. 

A.  B.  Williams^  J.  T,  Beasley^  0.  W,  Buff,  and  J.  S.  BaySy  for 
the  appellee. 

Olds,  C.  J.  This  is  a  proceeding  brought  by  the  appellant 
against  the  appellee  to  compel  the  appellee,  a  justice  of  the 
peace,  to  enter  up  a  proper  judgment  for  costs,  and  issue  a 
writ  for  the  collection  thereof. 

The  appellant  filed  his  complaint  in  the  circuit  court  in 
two  paragraphs.  The  appellee  demurred  to  the  second  para- 
graph. The  record  shows  the  sustaining  of  the  demurrer  to 
both  paragraphs,  and  exceptions.  Judgment  upon  demurrer 
in  favor  of  the  appellee. 

This  appeal  is  prosecuted,  and  the  ruling  of  the  court  as- 
signed as  error. 

It  appears  by  the  facts  alleged  in  the  complaint  that  Wil- 
liam G.  Engle,  appellee,  is  a  justice  of  the  peace  in  Sullivan 
County;  that  one  Hoke  brought  a  suit  before  said  justice  against 
the  relator  on  a  promissor}'  note;  that  relator  demanded  a 
jury,  and  the  cause  was  tried  by  a  jury  on  September  5,  1887, 
and  the  jury  disagreed  and  was  discharged.  No  further  pro- 
ceedings were  had  in  the  case,  and  on  the  eighth  day  of  No- 
vember, 1887,  in  the  absence  of  the  parties  to  the  suit,  the 
justice  entered  a  dismissal  of  the  cause,  and  entered  the  same 
on  his  docket  as  follows:  — 

"November  8,  1887.  The  above  cause  is  hereby  dismissed 
for  want  of  prosecution.  W.  G.  Engle,  Justice." 

That  the  relator  had  no  notice  or  knowledge  of  the  dis- 
missal of  said  suit  until  on  the  twenty-seventh  day  of  Janu- 
ary, 1888,  when  a  fee-bill  was  issued  by  said  justice  against 
him  for  the  costs  made  by  him;  that  thereupon  relator  im- 
mediately demanded  of  the  justice  that  he  tax  all  of  the  costs 
in  said  cause  to  the  plaintiff  therein,  and  issue  an  execution 
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for  the  collection  thereof  against  the  said  plaintiff,  Hoke;  that 
Hoke  is  solvent  and  is  liable  for  all  said  costs,  and  this  suit 
is  brought  and  the  relator  asks  that  the  appellee,  said  justice, 
be  ordered  to  properly  tax  said  costs  to  and  against  the  plain- 
tiff, make  the  proper  entries  in  said  cause,  and  to  issue  the 
proper  writ  for  the  collection  thereof. 

It  is  a  well-settled  rule  that  mandamus  will  lie  against  a 
justice  of  the  peace  to  compel  such  justice  to  enter  judgment, 
to  make  correct  docket  entries  in  accordance  with  the  facts, 
and  to  perform  all  duties  that  are  purely  ministerial,  but  their 
discretion  will  not  be  controlled  by  mandamus.  Mandamus 
will  not  lie  where  there  is  some  other  adequate  remedy. 

In  the  case  of  Smith  v.  Moore^  38  Conn.  105,  it  is  held  that 
mandamus  will  lie  at  the  instance  of  a  party  aggrieved,  to 
compel  a  justice  to  make  a  true  record  of  a  judgment  ren- 
dered by  him,  and  to  furnish  a  copy  to  such  party  when 
demanded,  and  that  the  superior  court  has  jurisdiction  to 
determine  whether  such  record  or  copy  is  correct.  In  Ander- 
son V.  Pennie,  32  Cal.  265,  it  is  held  that  a  mandamus  will  lie 
to  compel  a  justice  of  the  peace  to  enter  a  judgment  of  dis- 
missal of  a  cause.  And  in  People  ex  rel.  v.  Barnes,  66  Cal. 
594,  it  is  held  that  mandamus  will  lie  to  compel  a  justice 
to  proceed  with  the  preliminary  examination  of  a  person 
regularly  charged  with  having  committed  a  public  offense: 
Form  an  v.  Murphy,  3  N.  J.  L.  577;  Harrison  v.  Emmerson,  2 
Leigh,  764;  State  ex  rel.  v.  Edwards,  51  N.  J.  L.  479;  State 
ex  rel.  v.  Van  Ells,  69  Wis.  19;  Logansport  etc.  R.  R.  Co.  v.  Gro- 
niger,  51  Ind.  383;  State  ex  rel.  v.  Gruhb,  85  Ind.  213;  Moore 
V.  State  ex  rel.,  72  Ind.  358. 

In  the  case  at  bar,  the  justice  entered  a  judgment  of  dis- 
missal of  the  cause.  Upon  such  a  judgment  being  entered, 
the  relator,  the  defendant  in  such  suit,  was  prima  facie  en- 
titled to  recover  his  costs  from  the  plaintiff,  and  it  was  the 
duty  of  the  justice  to  enter  up  a  judgment  in  favor  of  the 
defendant  against  the  plaintiff  for  his  costs.  The  law  fixed 
the  liabilities  and  rights  of  the  parties  as  to  costs. 

In  the  case  of  Pittsburgh  etc.  R^y  Co.  v.  Town  of  Elwood,  79 
Ind.  306,  the  court  says:  "Under  our  system  of  jurisprudence, 
the  taxation  of  costs  has  always  been  a  ministerial  and  not  a 
judicial  act,  and  officers  entitled  to  charge  costs  have  been 
authorized  to  tax  such  costs,  from  time  to  time,  as  the  ser- 
vices for  which  they  may  be  taxed  shall  be  rendered." 

The  mere  taxation  of  costs  is  a  ministerial  act.     A  case 


March,  1891.]  State  v.  Enqlb.  657 

may  arise  as  to  the  amount  of  costs  to  be  taxed,  or  concern- 
ing the  taxing  of  costs,  the  determination  of  which  would 
invoke  the  judicial  powers  of  the  justice  of  the  court  in  which 
such  question  is  presented;  but  no  such  question  arises  in  this 
case:  State  ex  rel.  v.  Jackson^  68  Ind.  58. 

Section  590,  Revised  Statutes  of  1881,  provides  that  "in  all 
civil  actions,  the  party  recovering  judgment  shall  recover 
costs,  except  in  those  cases  in  which  a  different  provision  is 
made  by  law."  In  the  case  at  bar,  when  the  judgment  of 
dismissal  was  entered,  the  defendant  in  the  case  was  entitled 
to  recover  his  costs,  unless  there  be  an  aflSrmative  showing  of 
same  facts  by  the  plaintiff  which  entitled  him  to  have  some 
portion  of  the  costs  taxed  against  the  defendant  therein.  No 
such  state  of  facts  is  shown  by  the  record. 

Section  1506  makes  it  the  duty  of  justices  to  issue  execu- 
tion on  all  judgments. 

The  relator  has  no  other  adequate  remedy;  until  a  judg- 
ment was  rendered  he  could  not  appeal  from  it.  He  is  not 
complaining  of  the  judgment  of  dismissal.  The  injury  he 
sustains  is  on  account  of  the  failure  of  the  justice  to  enter  the 
proper  judgment  in  his  favor  for  costs.  It  was  the  duty  of 
the  justice,  on  entering  the  judgment  of  dismissal,  to  enter 
a  judgment  in  favor  of  the  relator,  the  defendant,  in  such 
action  for  his  costs,  against  the  plaintiff  therein,  and  to  issue 
an  execution  on  the  same  at  the  proper  time.  Having  failed 
to  discharge  such  duty,  the  relator  is  entitled,  under  the  facts 
alleged  in  his  complaint,  to  an  alternative  writ  of  mandate 
requiring  appellee,  the  justice,  to  render  up  such  judgment 
and  issue  an  execution  thereon,  or  to  show  cause  why  he 
should  not  do  so. 

The  relator  is  entitled  to  a  judgment  against  the  plaintiff 
in  said  cause  for  his  costs,  and  to  have  an  execution  issued 
for  the  collection  of  them.  The  costs  made  by  the  plaintiff 
in  said  cause  the  relator  is  not  liable  for,  and  has  no  interest 
in  them;  such  costs  are  collectible  by  fee-bill  against  the 
plaintiff. 

The  court  erred  in  sustaining  the  demurrer  to  the  com- 
plaint. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer.   

Mandamits — Whsit  It  mat  Issux  to  Control  th«  Acts  of  an  In- 
rSRiOB  CocBT.  —  The  circuit  court  has  power  by  mandamus  to  control  the 
actions  of  inferior  tribunals:  Ht.  Louis  C.  Court  v.  Sparks,  10  Mo.  117;  4fi 
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Am.  Dec.  355,  and  note.  A  justice  of  the  peace  may  be  compelled  by  man. 
damus  to  make  entries  in  his  docket  in  accordance  with  the  facts:  State  v. 
Van  Ella,  69  Wis.  19.  A  writ  of  mandamus  will  issue  to  compel  a  lower 
court  to  act:  Commonivealih  v.  McLaughlin,  120  Pa.  St.  518;  Dorr  v.  Hill,  62 
N.  H.  506.  The  writ  will  issue  to  compel  a  lower  court  to  perform  a  mani* 
fest  duty,  if  it  be  not  judicial  or  discretionary:  People  v.  District  Court,  14 
CoL  396. 


McLaughlin  u  Etohison. 

[127  Indiana,  474.] 

JcDOMKNT  o»  Conviction  Erroneous  beoacsb  Affidavit  upon  which  the 
prosecution  was  based  did  not  charge  a  public  offense  is  not  void,  where 
the  justice  entering  the  judgment  had  jurisdiction  of  the  subject-matter 
and  of  the  person  of  the  defendant. 

Habeas  Corpus.  —  That  a  Judgment  of  Conviction  is  Erroneous  because 
the  affidavit  on  which  it  was  founded  does  not  state  a  public  offense 
does  not  entitle  the  defendant  to  be  discharged  upon  habeas  corptis. 

Habeas  Corpus.  —  Though  it  is  the  duty  of  a  justice,  on  the  conviction  of 
the  defendant,  if  he  does  not  immediately  pay  the  fine  imposed,  to  com- 
mit him  to  jail,  still  the  failure  to  commit  him  at  once  does  not  deprive 
the  justice  of  the  power  to  commit  him  at  a  subsequent  time, 

S.  A.  ForkneVy  for  the  appellant. 

McBride,  J.  This  was  a  petition  for  a  writ  of  habeas  corptu 
by  the  appellant,  who  alleged  that  he  was  unlawfully  re- 
strained of  his  liberty  by  the  appellee,  the  sheriff  of  Madison 
County.  A  writ  was  awarded,  but,  on  motion  of  the  appellee, 
was  quashed.    This  action  of  the  court  is  assigned  as  error. 

From  the  petition  the  following  facts  are  gathered:  On  the 
nineteenth  day  of  February,  1891,  an  affidavit  was  filed  with 
Benjamin  McCarty,  a  justice  of  the  peace  of  Madison  County, 
which  was  evidently  drawn  under  section  2066,  Revised  Stat- 
utes of  1881,  charging,  or  attempting  to  charge,  appellant  and 
another  with  the  erection  and  maintenance  of  a  public  nui- 
sance. On  this  affidavit  a  warrant  was  issued,  appellant  was 
arrested  and  brought  before  said  justice,  when  he  was,  on  the 
twentieth  day  of  February,  1891,  tried,  and  adjudged  guilty, 
and  a  fine  often  dollars  and  costs  assessed  against  him,  with 
an  order  that  he  stand  committed  until  the  fine  should  be 
paid  or  replevied.  He  was  allowed  to  go  until  the  fourth  day 
of  March,  1891,  when,  the  fine  not  being  paid  or  replevied,  a 
mittimus  was  issued  by  the  justice,  and  he  was  committed  to 
the  common  jail  of  Madison  County. 

His  conviction  was  clearly  erroneous.  The  affidavit  upon 
which  the  prosecution  was  based  did  not  charge  a  public  of- 
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fense.  It  is  not  necessary  to  point  out  its  defects  further  than 
to  say  that  it,  at  most,  charges  an  interference  with  the  free  use 
by  Fraly  of  his  property  by  the  erection  of  what  is  styled  a 
"  high  and  useless  fence."  The  facts,  properly  pleaded  in  a 
civil  suit,  might  entitle  the  party  to  damages,  and  to  the 
abatement  of  the  nuisance. 

Notwithstanding  the  judgment  of  conviction  was  erroneous, 
it  was  not  void.  The  justice  had  jurisdiction  of  the  subject- 
matter;  that  is,  he  had  jurisdiction  to  hear  and  determine  a 
charge,  under  section  2066,  Revised  Statutes  of  1881,  of  the 
erection  or  maintenance  of  a  public  nuisance.  He  also  had 
jurisdiction  of  the  person  of  the  appellant,  and  the  judgment 
rendered  by  him  cannot  be  attacked  collaterally. 

The  writ  of  habeas  corpus  cannot  be  used  for  the  mere  cor- 
rection of  errors.  To  be  entitled  to  the  writ  in  a  case  like  this, 
the  party  complaining  must  show  a  void  judgment.  A  judg- 
ment that  is  merely  erroneous,  no  matter  how  gross  the  error, 
will  not  suffice:  [Villis  v.  Bayles,  105  Ind.  363;  Cooley's 
Constitutional  Limitations,  marg.  p.  348;  Lowery  v.  Howard^ 
103  Ind.  440;  Holderman  v.  Thompson,  105  Ind.  112;  Common- 
wealth ex  rel.  v.  Leckey,  1  Watts,  66;  26  Am.  Dec.  37,  and  note; 
9  Am.  &  Eng.  Ency.  of  Law,  227,  and  cases  cited;  Ex  parte 
Watkins,  3  Pet.  193. 

Section  1119,  Revised  Statutes  of  1881,  provides  as  follows: 
"No  court  or  judge  shall  inquire  into  the  legality  of  any  judg- 
ment or  process  whereby  the  party  is  in  his  custody,  or  dis- 
charge him  when  the  term  of  commitment  has  not  expired,  in 
either  of  the  cases  following:  ....  2.  Upon  any  process  issued 
on  any  final  judgment  of  a  court  of  competent  jurisdiction." 

The  case  at  bar  comes  clearly  within  the  provisions  of  this 
statute. 

Appellant  insists,  however,  that  the  mittimus  is  void  because 
not  issued  until  the  fourth  day  of  March,  twelve  days  after 
the  rendition  of  the  judgment;  that  because  he  was  not  at  once 
committed  to  jail  in  default  of  payment,  the  justice  lost  juris- 
diction, and  could  not  thereafter  issue  a  valid  mittimus. 

It  is  the  duty  of  a  justice  of  the  peace,  if  a  defendant  in 
a  criminal  cause  does  not  immediately  pay  or  replevy  a  fine 
adjudged  against  him,  to  commit  him  to  jail.  While  this 
should  be  done  at  once,  we  know  of  no  reason  why,  if  for  any 
reason  it  is  not  done,  the  justice  may  not  issue  a  mittimus 
thereafter.  We  think  he  may.  Nor  do  we  think  a  defendant 
is  in  a  situation  to  complain,  either  of  the  negligence  of  the 
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justice  or  of  the  indulgence  extended  to  him  by  giving  him 
time,  without  bail,  for  the  payment  of  money  which  is  imme- 
diately due. 

Appellant  complains  that  the  justice,  by  allowing  him  to  go, 
misled  him,  and  induced  him. to  believe  no  effort  would  be 
made  to  enforce  the  judgment,  and  that  for  this  reason  he  did 
not  appeal  within  the  time  limited  by  law.  If  this  was  the 
motive  which  led  the  justice  to  delay  issuing  the  mittimus,  it 
was  of  course  very  reprehensible,  but  cannot  affect  the  ques- 
tion before  us. 

The  court  did  not  err  in  quashing  the  writ. 

Judgment  affirmed,  with  costs. 

Habkas  Corpus,  to  What  Extent  can  Jctdgmbnts  be  Reviewed  on:  See 
extended  note  to  Commonwealth  v.  Lecky,  26  Am.  Dec.  40-49.  A  judgment 
erroneous,  but  not  void,  sentencing  a  prisoner  does  not  entitle  bim  to  a  dis- 
charge on  /labeas  corpus:  In  re  Graham,  74  Wis.  450;  17  Am.  St.  Rep.  174; 
Barton  v.  Saundert,  16  Or.  51;  8  Am.  St.  Rep.  261;  PlaUv.  Harrison,  6 
Iowa,  79;  71  Am.  Dea  389,  and  note;  in  which  case  it  was  also  held  that 
while  the  preliminary  examinations  of  magistrates  might  be  reviewed  on 
habeas  corpus,  their  convictions  could  not. 

Jurisdiction,  Want  op,  only  Qukstion  pob  Review  on  Habeas  Cor- 
pus. —  Questions'  involving  a  want  of  jurisdiction  by  the  court  rendering 
the  judgment  may  be  reviewed  on  habeas  corpus:  Ex  parte  Shaw,  7  Ohio  St. 
81;  70  Am.  Dec.  55;  In  re  Allison,  13  Col.  525;  16  Am.  St.  Rep.  224,  and 
note.  Irregularities  not  going  to  the  jurisdiction  of  the  court  cannot  be 
inquired  into  on  habeas  coipus:  Ex  parte  Fil  Ki,  79  Cal.  584;  Bix  parte  Brandon, 
49  Ark.  143;  and  the  court  may  amend  irregularities:  In  re  IViornpson,  9 
Mont.  381.  Commitment  for  a  wrong  offense  will  not  entitle  a  prisoner  to 
discharge  on  habeas  cot-pus:  Ex  parte  Keil,  85  Cal.  309.  But  where  the  facts 
charged  and  proved  do  not  constitute  a  public  offense,  the  prisoner  will  be 
discharged:  E»  parU  McNuUy,  77  CaU  164;  11  Am.  St.  Rep.  257,  and 
note. 


Grbbnwaldt  V,  May. 

[1-27  Indiana,  6U.] 
Judgment  —  Relief  nr  Equity —  Fraud  in  Taking  Judgment  for  Costs 
▲rrER  Settlement  of  Plaintiff's  Demand.  —  If  a  defendant  pays  the 
amount  of  the  plaintiff's  demand,  and  enters  into  an  agreement  for  the 
dismissal  of  the  action,  and  thereafter  subpoenas  witnesses,  and  causes 
judgment  to  be  entered  against  the  plaintiff  for  the  costs  of  procuring 
them,  he  is  guilty  of  fraud,  and  the  enforcement  of  the  judgment  will  be 
enjoined  in  equity,  if  the  plaintiff  baa  no  remedy  in  the  original  action. 

0.  L.  BalloUy  H.  G.  Zimmerman^  and  F.  M.  Frickett,  for  the 
appellants. 

P.  V.  Hoffman,  for  the  appellee. 
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Elliott,  J.  The  appellee  brought  this  suit  to  enjoin  the 
collection  of  an  execution  issued  by  a  justice  of  the  peace,  and 
obtained  a  perpetual  injunction. 

The  facts  as  they  appear  in  the  special  finding  may  be  thus 
summarized:  The  appellee  sued  out  a  capias  ad  respondendum 
against  the  appellant,  on  which  the  latter  was  arrested  and 
brought  before  the  justice  of  the  peace  by  whom  the  writ  waa 
issued.  Various  intermediate  steps  were  taken  in  the  case, 
but  it  is  not  important  to  notice  them  in  detail.  On  the 
twenty-fourth  day  of  September,  1887,  the  appellant  paid  the 
claim  on  which  the  action  wherein  the  writ  was  issued  was 
founded,  and  at  that  time  the  appellee  agreed  to  dismiss  the 
action.  After  the  payment  of  the  claim,  and  after  the  agree, 
ment  to  dismiss  was  made,  the  appellant  caused  a  subpcena  to 
be  issued  for  three  witnesses,  all  members  of  his  own  family, 
and  residents  of  a  county  adjoining  the  oae  in  which  the  ac- 
tion was  brought.  The  appellee  did  not  see  the  justice  of  the 
peace  until  the  fifth  day  of  October,  1887,  the  day  prior  to  the 
time  the  cause  was  set  for  trial,  and  the  justice  of  the  peace 
then  informed  him  that  the  subpoena  had  been  issued,  where- 
upon the  appellee  informed  the  justice  of  the  agreement  to 
dismiss  the  case,  and  directed  him  to  enter  a  judgment  dis- 
missing it  at  his,  the  appellee's,  costs.  On  the  sixth  day  of 
October  the  appellant  appeared  with  his  witnesses,  and,  find- 
ing that  an  entry  of  dismissal  had  been  made,  caused  the 
witnesses  he  had  subpoenaed  to  demand  their  fees  and  mile- 
age. The  justice  taxed  fees,  mileage,  and  costs,  as  directed 
by  the  appellant.  Before  the  commencement  of  the  present 
suit  the  appellee  paid  all  fees  and  costs  except  the  fees  and 
costs  of  the  witnesses  just  mentioned.  The  appellant  caused 
the  execution  which  is  sought  to  be  enjoined  to  be  issued  for 
the  purpose  of  enforcing  collection  of  the  costs  and  fees  taxed 
after  the  order  of  dismissal  was  entered. 

In  our  opinion,  the  appellee  was  entitled  to  the  relief 
awarded  him.  The  judgment  for  costs  was  procured  by  fraud. 
A  party  who  pays  a  claim,  and  enters  into  an  agreement  pro- 
viding for  a  dismissal  of  the  action  brought  on  the  claim  is 
guilty  of  a  fraud  if  he  subsequently  causes  witnesses  to  be 
subpoenaed  and  costs  tobetaxed  against  his  adversary:  Nealia 
V.  Dicks,  72  Ind.  874;  Johnson  v.  Unversaw,  30  Ind.  435;  Stone 
V.  Lewman,  28  Ind.  97;  Pearce  v.  Olney,  20  Conn.  544;  Cham- 
bers V.  RobhinSy  28  Conn.  552;  Rogers  v.  Gwinn,  21  Iowa,  58; 
Hibbard  v.  Eastman,  47  N.  H.  507;  93  Am.  Dec.  467.     As  the 
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judgment  for  costs  was  obtained  by  fraud,  equity  will  enjoin 
its  collection,  for  the  justice  of  the  peace  had  no  authority  to 
review  his  own  judgment  on  the  ground  of  fraud.  A  justice 
of  the  peace  possesses  no  equity  jurisdiction,  and  cannot  set 
aside  or  annul  his  judgment,  except  in  the  mode  provided  by 
statute,  and  the  statute  does  not  authorize  hira  to  review  a 
judgment:  Ainsworth  v.  Atkinson,  14  Ind.  538;  Snell  v.  Mohan, 
38  Ind.  494;  Richards  v.  Reed,  39  Ind.  330:  Doyle  v.  State  ex 
rel.,Gl  Ind.  324;  Brown  v.  Ooble,  97  Ind.  86.  The  jurisdiction  of 
equity  was  rightly  invoked  in  this  instance,  for  the  reasons 
that  there  was  fraud  and  that  there  is  no  adequate  remedy  at 
law.  If  the  original  action  had  been  brought  in  a  court  in- 
vested with  jurisdiction  to  correct  or  review  its  own  judgments 
and  orders,  we  should  have  a  very  different  question.  Here, 
however,  the  appellee  could  not  secure  relief  before  the  justice 
of  the  peace,  and  we  must  adjudge  that  it  can  be  awarded  him 
by  equity,  or  else  we  must  adjudge  that  he  is  remediless. 
The  case  of  Martin  v.  Pifer,  96  Ind.  245,  is  not  in  point,  for 
the  reason  that  in  this  case  the  judgment  was  obtained  by 
fraud  and  was  entered  after  the  action  had  been  dismissed. 

If  there  had  been  a  trial  in  this  case  a  different  question 
would  arise;  but  there  was  no  trial,  for  the  order  on  which  the 
execution  issued  was  entered  after  the  plainti£f  had  dismissed 
his  action. 

Judgment  afBrmed.  

Judgment  —  Relibt  against,  in  Equitt.  —  A  fraud  practioed  in  the 
procurement  of  a  judgment  will  furnish  grounds  for  attacking  it  in  a  collat- 
•ral  proceeding:  Mayor  etc.  of  New  York  v.  Brady,  115  N.  Y.  599;  Mwphy 
V.  De  France,  101  Mo.  151;  Mass  v.  Billings,  42  Minn.  63;  Stunzv,  Stunz,  131 
111.  309.  Fraud  or  irregularity  in  procuring  a  judgment,  not  apparent  in  the 
record,  must  be  attacked  in  a  new  and  independent  action:  Smith  v.  Fort,  105 
N.  C.  446.  A  court  of  equity  limits  its  interference  with  the  enforcement  of 
judgments  at  law  to  cases  where  the  injured  party  has  no  redress  in  court  of 
law,  or  was  prevented  from  availing  himself  of  it  through  fraud;  Phillips  v. 
Pulkn,  45  N.  J.  Eq.  & 
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HovEY  V.  State. 

[127  Indiana,  58S.] 

Mandamxts  will  kot  Lib  to  Compel  thb  Governor  or  A  Stats  to 
Issue  a  Commission  to  one  who  has  been  elected  to  a  public  office. 

Mandamus  will  not  Issue  to  Control  the  Governor  of  a  State  in 
the  matter  of  the  discharge  of  any  of  the  duties  pertaining  to  his  office 
as  governor.  Therefore,  if  he  decides  not  to  issue  a  commissioa  to  one 
who  has  been  elected  to  a  public  office,  his  decision  is  final. 

A.  C.  Harris,  for  the  appellant. 

/.  D.  New,  W.  Neio,  J.  E.  McDonald,  J.  M.  Butler,  and  A.  H. 
Snow,  for  the  appellee. 

Coffey,  J.  This  was  a  suit  instituted  by  the  appellee,  in 
the  Marion  circuit  court,  against  the  appellant,  as  the  gover- 
nor of  the  state,  to  compel  the  latter,  by  mandamus,  to  issue 
to  the  relator,  William  A.  Schuck,  a  commission  as  the  duly 
elected  auditor  of  Jennings  County.  The  complaint  alleges, 
among  other  things,  that  the  relator  was  duly  elected  to  the 
office  of  auditor  of  Jennings  County,  at  the  regular  election 
held  in  the  month  of  November,  1890;  that  the  votes  were 
duly  canvassed,  and  the  proper  returns  made  out  and  filed  in 
the  office  of  the  secretary  of  state,  within  ten  days  after  the 
date  of  said  election,  by  which  it  appears  that  the  relator  was 
duly  elected  auditor  of  said  county  by  a  majority  of  thirty- 
nine  votes;  that  on  the  twenty-fourth  day  of  November,  1890, 
the  relator  demanded  of  the  appellant,  at  the  office  of  the 
governor,  in  the  city  of  Indianapolis,  his  commission  as  such 
auditor,  but  the  appellant  refused,  and  still  refuses,  to  issue 
and  deliver  to  him  said  commission. 

To  the  alternative  writ  of  mandate  the  governor  filed  a 
return,  consisting  of  two  paragraphs.  In  the  first  paragraph 
it  is  averred,  among  other  things,  that  on  the  tenth  day  of 
August,  1885,  the  relator  herein  was  appointed  treasurer  of 
Jennings  County,  and  held  that  office  until  the  eighteenth  day 
of  November,  1886;  that  on  the  eighth  day  of  November,  1890, 
the  treasurer  of  Jennings  County  filed  with  the  appellant,  as 
the  governor  of  the  state,  an  official  affidavit  stating  that  the 
relator  had  failed  to  account  for  and  pay  over  public  moneys 
received  by  him  as  such  treasurer,  in  the  sum  of  $1,884.06; 
that  the  auditor's  term  in  said  county  began  on  the  thirteenth 
day  of  November,  1890;  that  the  matter  of  said  defalcation 
was  known  to  the  voters  throughout  said  county  on  the  day  of 
election;  and  that  on  the  seventeenth  day  of  November,  1890. 
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one  Cope,  who  was  an  opposing  candidate  for  said  office,  and 
who  received  the  next  highest  number  of  votes  to  the  relator, 
filed  with  the  appellant,  as  such  governor,  a  demand,  stating 
that  the  relator,  by  reason  of  said  facts,  was  ineligible  to  said 
office,  and  that  he,  the  said  Cope,  was  elected  and  entitled  to 
the  commission;  that  on  the  twentieth  day  of  November,  1890, 
the  relator  paid  to  the  treasurer  of  Jennings  County  the  sum 
of  $2,357.66  on  said  defalcation,  but  neglected  to  pay  the  in- 
terest and  penalty  thereon. 

The  governor  asked  that  Cope  be  made  a  party,  with  liberty 
to  interplead  with  the  relator  and  try  the  question  as  to 
which,  if  either,  was  entitled  to  the  commission  and  to  have 
the  office. 

The  court  struck  out  that  portion  of  the  return  which  sovight 
to  make  Cope  a  party,  and  the  appellant  excepted. 

The  appellee  then  replied  to  the  return,  among  other  things, 
that  when  he  retired  from  the  office  of  treasurer  of  Jennings 
County,  on  the  eighteenth  day  of  November,  1886,  he  made 
settlement  with  the  board  of  commissioners  of  said  county, 
and  paid  over  to  his  successor  in  office  all  moneys  found  to 
be  due  from  him  as  the  treasurer  of  said  county,  and  took  a 
receipt  therefor;  that  he  believed  said  settlement  was  correct; 
that  if  a  mutual  mistake  did  occur  in  said  settlement,  the 
amount  paid  by  him  on  the  twentieth  day  of  November,  1890, 
was  more  than  sufficient,  as  he  believed,  to  cover  all  amounts 
found  due  upon  a  judicial  investigation. 

After  this  reply  was  filed,  the  appellant  added  a  third  para- 
graph to  his  return,  which,  in  addition  to  the  averments  above 
set  out,  averred  also  that  the  commissioners  of  said  county 
had  appointed  Daniel  Bacon  and  Frank  F.  Frecking,  two 
competent  men,  to  examine  the  books  and  papers  in  the 
treasurer's  office  during  the  time  the  relator  was  treasurer 
of  said  county;  that  on  December  16,  1890,  they  reported 
that  after  a  careful  examination  of  the  books,  papers,  and 
accounts,  they  found  that,  at  the  expiration  of  his  term  of 
office,  there  was  a  balance  due  from  the  relator  to  said  county 
of  $4,854.84. 

To  this  answer  the  appellee  replied  substantially  as  in  the 
reply  above  referred  to,  adding  that  the  relator  did  not  believe 
there  was  any  shortage;  that  if  there  was,  he  was  ready  to 
pay  the  same;  that  no  other  sum  had  ever  been  demanded  of 
him  than  $2,357.66  until  the  twenty-second  day  of  December, 
1890,  when  a  further  claim  was  made  for  $2,497.18;  that  the 
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sum  he  had  paid  in  would,  upon  investigation,  be  found  to 
exceed  any  shortage  against  liira. 

The  appellant  filed  a  demurrer  to  each  paragraph  of  the 
reply.  The  court  overruled  the  demurrer  to  the  replies,  and 
carried  it  back  and  sustained  it  to  the  answer.  The  appel- 
lant declining  to  amend,  the  appellee  had  judgment  as  prayed, 
from  which  this  appeal  is  prosecuted. 

The  case  has  been  ably  presented,  both  by  oral  argument 
and  by  the  briefs  filed  in  the  cause;  and  we  are  urged  to  de- 
cide, —  1.  As  to  whether  the  case  is  one  in  which  mandaviua 
may  be  maintained;  and  2.  As  to  what  is  the  proper  con- 
struction of  article  2,  section  10,  of  our  state  constitution. 

The  first  question  presented  is,  in  our  opinion,  the  con- 
trolling question  in  the  case;  for  if  the  governor  cannot  be 
mandated  in  the  matter  involved  in  this  suit,  then  the  second 
question  does  not  arise,  and  anything  we  might  decide  in  rela- 
tion to  it  would  be  without  binding  force. 

As  the  writ  of  mandamus  will  not  issue  to  compel  the  doing 
of  a  thing  which  is  discretionary,  it  follows  also  that  if  the 
case  before  us  is  one  where  the  governor  may  be  compelled  to 
act,  he  has  no  discretion  to  be  exercised,  and  the  writ  should 
issue  without  regard  to  the  construction  to  be  placed  upon  the 
constitutional  provision  above  referred  to. 

It  is  plain,  therefore,  that  the  second  question  suggested  is 
of  but  little,  if  any,  importance  in  the  controversy  now  before 
us.  We  proceed,  therefore,  to  an  examination  of  the  question 
as  to  whether  the  case  is  one  in  which  the  governor  of  the 
Btate  may  be  compelled  by  mandamus  to  act. 

The  question  as  to  whether  the  chief  executive  of  a  state 
is  subject  to  the  control  of  the  courts  by  means  of  the  writ 
of  mandamus  is  not  new,  nor  is  it  without  numerous  authori- 
ties. 

Some  conflict  is  found  to  exist  in  the  adjudicated  cases,  but 
it  is  believed  that  such  conflict  arises  more  from  the  diff'erent 
provisions  of  state  constitutions  and  the  particular  facts  in 
each  case  than  from  a  diflerence  of  opinion,  as  the  general 
rules  by  which  such  cases  are  governed.  Not  only  is  there 
some  apparent  conflict  in  the  cases,  but  the  text-writers  do  not 
entirely  agree  upon  the  question  as  to  whether  the  courts 
possess  the  power  to  control  the  acts  of  the  governor  in  any 
particular  case. 

Mr.  Moses,  in  his  work  on  mandamus,  after  a  somewhat 
elaborate  discussion  of  the  question,  and  an  admission  that 
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the  courts  have  no  power  to  control  the  action  of  the  chief 
executive  of  a  state  in  the  discharge  of  his  ordinary  official 
duties,  nor  to  compel  him  to  perform  any  act  over  which  he 
lias  tlie  right  to  exercise  his  judgment  or  discretion,  reaches 
the  conclusion  that  the  hetter  doctrine  is,  that  he  may  be 
compelled  by  mandamus  to  perform  a  duty  clearly  defined 
and  enjoined  by  law,  and  which  is  merely  ministerial  in  its 
nature,  and  neither  involves  any  discretion  nor  leaves  any 
alternative:  Moses  on  Mandamus,  80,  82. 

Mr.  Wood,  in  his  valuable  work  on  manofamws,  etc.,  reaches 
directly  the  opposite  conclusion,  and  maintains  that  an  at- 
tempt on  the  part  of  the  courts  to  interfere  with  the  discharge 
of  executive  duties  is  not  only  in  opposition  to  our  theory  of 
government,  and  in  excess  of  their  power,  but  is  also  attended 
with  great  danger.  In  discussing  the  question,  he  says:  "  If 
the  courts  may  interfere  with  the  discharge  of  any  ministerial 
duties  of  the  executive  department  of  the  government,  they 
may  interfere  with  all,  and  we  should  have  the  singular  spec- 
tacle of  a  government  run  by  the  courts  instead  of  the  officers 
provided  by  the  constitution.  Each  department  of  the  gov- 
ernment is  essentially  and  necessarily  distinct  from  the  others, 
and  neither  can  lawfully  trench  upon  or  interfere  with  the 
powers  of  the  other;  and  our  safety,  both  as  to  national  and 
state  governments,  is  largely  dependent  upon  the  preservation 
of  the  distribution  of  power  and  authority  made  by  the  con- 
stitution, and  the  laws  made  in  pursuance  thereof":  Wood  on 
Mandamus,  2d  ed.,  88. 

Of  the  adjudicated  cases  upon  the  subject  now  under  dis- 
cussion, the  case  of  People  ex  rel.  v.  Governor,  29  Mich.  320,  18 
Am.  Rep.  89,  is  perhaps  one  of  the  leading  cases.  In  that 
case  it  was  urged  that  the  act  which  appellant  sought,  by  man- 
damus, to  compel  the  governor  to  perform  was  not  to  be  done 
in  the  performance  of  an  executive  duty  imposed  by  the  con- 
stitution, but  was  an  act  in  its  nature  a  ministerial  act,  pro- 
vided for  by  statute,  and  which  might,  with  equal  propriety, 
have  been  required  of  an  inferior  officer  who,  beyond  question, 
could  have  been  compelled  by  mandamus  to  take  the  necessary 
and  proper  action  in  the  premises,  and  it  was  argued,  for  that 
reason,  that  the  courts  possessed  the  power  to  control  the  gov- 
ernor's action  by  a  writ  of  mxindamus. 

In  answer  to  this  argument,  Judge  Cooley,  who  delivered 
the  opinion  of  the  court,  said:  "  But  when  duties  are  imposed 
upon  the  governor,  whatever  be  their  grade,  importance,  or 
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nature,  we  doubt  the  right  of  the  courts  to  say  that  this  or  that 
duty  might  properly  have  been  imposed  upon  a  secretary  of 
state  or  a  sheriff  of  a  county,  or  other  inferior  officer,  and  that 
inasmuch  as  in  case  it  had  been  so  imposed  there  would  have 
been  a  judicial  remedy  for  neglect  to  perform  it,  therefore  there 
must  be  the  like  remedy  when  the  governor  himself  is  guilty 
of  a  similar  neglect.  The  apportionmeot  of  power,  authority, 
and  duty  to  the  governor  is  either  made  by  the  people  in  the 
constitution,  or  by  the  legislature  in  making  laws  under  it; 
and  the  courts,  when  the  apportionment  has  been  made,  would 
be  presumptuous  if  they  should  assume  to  declare  that  a  par- 
ticular duty  assigned  to  the  governor  is  not  essentially  execu- 
tive, but  is  of  such  inferior  grade  and  importance  as  properly 
to  pertain  to  some  inferior  office,  and  consequently,  for  the 
purposes  of  their  jurisdiction,  the  courts  may  treat  it  precisely 
as  if  an  inferior  officer  had  been  required  to  perform  it.  To  do 
this  would  be  not  only  to  question  the  wisdom  of  the  constitu- 
tion or  law,  but  also  to  assert  a  right  to  make  the  governor  the 
passive  instrument  of  the  judiciary  in  executing  its  mandates 
within  the  sphere  of  his  own  duties.  Were  the  courts  to  go  so 
far,  they  would  break  away  from  those  checks  and  balances  of 
government  which  were  meant  to  be  checks  of  co-operation, 
and  not  of  antagonism  or  mastery,  and  would  concentrate  in 
their  own  hands  something,  at  least,  of  the  power  which  the 
people,  either  directly  or  by  the  action  of  their  representatives, 
decided  to  intrust  to  the  other  departments  of  the  government." 

The  case  of  Bates  v.  Taylor,  87  Tenn.  319,  is  in  point  here. 
In  that  case  Bates  sought  to.  enjoin  the  governor  from  issuing 
a  certificate  of  election  to  H.  Clay  Evans,  and  to  compel  him, 
by  mandamus,  to  deliver  a  certificate  of  election  which  had 
been  made  out  and  signed  by  the  governor,  and  attested  by  the 
secretary  of  state,  as  evidence  of  the  fact  that  Bates  had  been 
elected. 

In  that  case  the  court,  by  Caldwell,  J.,  said:  "  The  issuance 
of  such  commission  or  certificate,  whether  called  a  ministerial 
or  an  executive  duty,  is  an  official  action,  whose  performance 
can  be  neither  coerced  nor  restrained  by  the  courts.  An 
attempt  on  the  part  of  the  courts  to  control  his  [the  governor's] 
action  under  this  statute  would  be  an  invasion  by  one  depart- 
ment of  the  government  of  the  rights  of  another  department, 
and  for  that  reason  a  violation  of  sections  1  and  2  of  article 
11  of  the  constitution,  which  are  in  the  following  language:  — 

" '  Section  1.  The  power  of  the  government  shall  be  divided 
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into  three  distinct  departments,  —  the  legislative,  executive, 
and  judicial. 

"'Sec.  2.  No  person  or  persons  belonging  to  one  of  these 
departments  shall  exercise  any  of  the  powers  properly  belong- 
ing to  either  of  the  others,  except  in  the  cases  herein  directly 
permitted.' " 

Many  cases  are  to  be  found  in  which  it  is  held  that  the 
governor  of  a  state  cannot  be  compelled  by  mandamus  to 
perform  a  ministerial  duty,  among  which  are  Hawkins  v. 
Governor,  1  Ark.  570;  33  Am.  Dec.  346;  State  v.  Governor,  25 
N.  J.  L.  331;  People  ex  rel.  v.  Bissell,  19  111.  229;  68  Am.  Dec. 
591;  Petition  of  Dennett,  32  Me.  508;  54  Am.  Dec.  602;  Mau- 
ran  v.  Smith,  8  R.  I.  192;  5  Am.  Rep.  564;  Jonesboro  etc.  T. 
Co.  V.  Brown^  8  Baxt.  490;  35  Am.  Rep.  713;  State  y.  Towns^ 
8  Ga.  360;  People  ex  rel.  v.  Yates,  40  111.  126;  Pacific  Railroad 
V.  Governor,  23  Mo.  353;  State  ex  rel.  v.  Warmoth,  22  La.  Ann. 
1;  2  Am.  Rep.  712;  Rice  v.  Austin,  19  Minn.  103;  18  Am. 
Rep.  330;  Appeal  of  Hartranft,  85  Pa.  St.  iSB;  27  Am.  Rep. 
667;  State  ex  rel.  v.  Drew,  17  Fla.  67;  People  ex  rel.  v.  Cullomt 
100  111.  472. 

On  the  other  hand,  many  cases  are  to  be  fo\md  in  which  it 
is  held  that  the  courts  possess  jurisdiction  to  compel  the  chief 
executive  of  a  state  to  perform  an  act  which  is  purely  minis- 
terial in  its  nature,  among  which  are  State  v.  Governor,  5  Ohio 
St.  528;  Bonner  v.  State  ex  rel,  7  Ga.  473;  Gotten  v.  Ellis,  7 
Jones,  545;  Chamberlain  v.  Sibley  ex  rel.,  4  Minn.  309;  Ma- 
gruder  v.  Svoann,  25  Md.  173.  The  case  of  Chamberlain  v. 
Sibley  ex  rel.,  4  Minn.  309,  was  overruled,  however,  by  the 
later  case  of  Rice  v.  Austin,  19  Minn.  103;  18  Am.  Rep.  330. 

The  cases  above  cited,  as  well  as  all  others  of  the  same 
import,  seem  to  rest  chiefly  upon  the  dictum  of  Chief  Justice 
Marshall  in  the  case  of  Marbury  v.  Madison,  1  Cranch,  137. 
The  case  of  Marbury  v.  Madison,  1  Cranch,  137,  was  an  ac- 
tion brought  by  Marbury  and  others  to  compel  President 
Jefierson's  Secretary  of  State,  Mr.  Madison,  to  deliver  to  the 
plaintiffs  their  commissions  as  justices  of  the  peace  in  the 
District  of  Columbia.  They  had  been  appointed  and  con- 
firmed during  the  administration  of  President  Adams,  and 
their  commissions  had  been  signed  and  sealed.  The  action- 
was  brought  in  the  supreme  court  of  the  United  States,  and 
it  was  held  that  the  court  did  not  have  original  jurisdiction 
in  the  cause.  This  being  true,  of  course  all  that  is  said  in 
the  case  upon  any  subject  other  than  that  bearing  upon  the 
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question  of  jurisdiction  is  mere  dictum;  but  what  is  said  in 
the  opinion  upon  other  subjects,  coming,  as  it  does,  from  such 
an  eminent  source,  is  entitled  to  great  weight,  though  not 
having  the  force  of  an  adjudication.  Assuming  that  all  said 
in  the  case  is  a  correct  exposition  of  the  law  upon  the  sub- 
ject of  mandamus,  we  must  keep  in  mind  the  fact  that  it  was 
not  a  suit  against  the  President  of  the  United  States,  but  a 
suit  against  the  Secretary  of  State,  and  the  language  used 
must  be  construed  with  reference  to  the  case  then  before  the 
court. 

We  are  not  justified  in  assuming  that  Chief  Justice  Mar- 
shall would  have  used  the  same,  or  similar,  language  had 
the  action  been  brought  against  the  President  of  the  United 
States;  nor  do  we  think  the  case  is  in  point  in  an  action 
against  the  chief  executive  of  a  state.  It  does  apply,  how- 
ever, in  an  action  against  the  secretary,  auditor,  or  treasurer 
of  a  state,  or  other  administrative  officer.  The  cases,  there- 
fore, above  cited,  resting  upon  the  case  of  Marbury  v.  Madi- 
son, 1  Cranch,  137,  in  which  it  is  held  that  the  chief  executive 
of  a  state  may  be  compelled  by  mandamus  to  perform  min- 
isterial duties,  rest  upon  authority  which  does  not  sustain  the 
conclusion  reached,  and  should  not  be  followed. 

It  is  claimed  by  the  appellee  that  the  question  of  the  power 
of  the  courts  in  this  state  to  compel  the  governor,  by  man- 
damus, to  perform  merely  ministerial  duties  is  settled,  and 
the  cases  of  Governor  v.  Nelson,  6  Ind.  496,  Biddle  v.  Wil- 
lard,  10  Ind.  62,  Baker  v.  Kirk,  33  Ind.  517,  and  Gray  v. 
State  ex  rel.,  72  Ind.  567,  are  relied  on  to  sustain  this  conten- 
tion. 

In  the  case  of  Governor  v.  Nelson,  6  Ind.  496,  the  parties 
sought  to  obtain  a  construction  of  certain  constitutional  and 
statutory  provisions,  and  no  question  relating  to  the  power  of 
the  courts  to  compel  the  governor  to  act  was  presented  to  the 
court  or  decided. 

In  the  case  of  Biddle  v.  Willard,  10  Ind.  62,  the  writ  was 
denied,  and  the  question  of  jurisdiction  was  not  raised  or  de- 
cided by  the  court. 

The  case  of  Baker  v.  Kirk,  33  Ind.  517,  was  submitted  to 
the  court  upon  an  agreed  statement  of  facts,  and  sought  to  ob- 
tain a  construction  of  certain  statutory  provisions  relating  to 
the  election  of  directors  of  the  state  prison  south,  and  no  ques- 
tion was  made  or  decided  as  to  the  power  of  the  court  over  the 
acts  of  Governor  Baker. 
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The  case  of  Gray  v.  State  ex  rel.,  72  Ind.  567,  was  brought 
against  the  governor,  the  attorney-general,  the  secretary  of 
state,  and  the  treasurer  of  state,  to  compel  them  to  redeem  a 
certain  bond,  under  the  provisions  of  an  act  approved  Decem- 
ber 12,  1872.  In  that  case  the  point  was  made  that  the  gov- 
ernor could  not  be  compelled  by  mandamus  to  act;  but  this 
court  said:  "  The  governor  and  the  other  officers  named  in  the 
act  may  well  be  regarded  as  constituting  a  board,  organized 
by  the  legislature  for  the  performance  of  certain  duties;  and 
a  mandate  will  lie  against  them  to  enforce  the  performance  of 
the  duties  prescribed."  This  branch  of  the  case  proceeds 
upon  the  theory  that  executive  duties  can  be  performed  by 
the  governor  alone,  and  that  as  the  act  constitutes  him  a 
member  of  a  board,  where  he  is  required  to  act  with  others, 
his  duties  cannot  be  said  to  pertain  to  the  executive  depart- 
ment of  the  state. 

It  is  unnecessary  that  we  should  express  our  approval  or 
disapproval  of  this  case,  as  it  must  be  apparent  to  every  one, 
upon  a  .moment's  reflection,  that  the  case  before  us  is  distin- 
guished from  this  case,  and  rests  upon  entirely  different  prin- 
ciples. 

We  do  not  think  the  cases  cited  settle  the  question  in  this 
state  that  the  courts  have  the  power  to  compel  the  governor, 
by  writ  of  mandamus,  to  perform  any  act  enjoined  upon  him, 
either  by  the  constitution  or  laws  of  the  state,  where  such  act 
pertains  to  a  duty  to  be  performed  by  him  as  the  governor  of 
the  state.  If  such  power  exists,  we  must  look  elsewhere  than 
to  the  decisions  of  this  court  to  find  it.  It  cannot  exist  unless 
it  is  conferred  by  the  constitution  of  the  state,  or  unless  it  is 
one  of  the  inherent  powers  of  the  courts. 

Our  state  constitution,  article  3,  section  1,  is  as  follows: 
"The  powers  of  the  government  are  divided  into  three  sepa- 
rate departments,  —  the  legislative,  the  executive  (including 
the  administrative),  and  the  judicial;  and  no  person  charged 
with  ofiBcial  duties  under  one  of  these  departments  shall  exer- 
cise any  of  the  functions  of  another,  except  as  in  this  consti- 
tution expressly  provided." 

This  provision  does  not  differ  materially,  in  legal  effect, 
from  the  provision  above  copied  from  the  constitution  of  the 
slate  of  Tennessee.  Under  this  provision  of  our  constitution 
above  quoted,  it  has  been  said  by  this  court  that  the  powers 
of  the  three  departments  of  state  are  not  merely  equal, — they 
are  exclusive  in  respect  to  the  duties  assigned  to  each.    They 
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are  absolutely  independent  of  each  other.  They  are  equal, 
co-ordinate,  and  independent.  This  division  of  power  prevents 
the  concentration  of  power  in  the  hands  of  one  person  or  class 
of  persons:  Wright  v.  Defrees^  8  Ind.  298;  Lafayette  etc.  R.  R. 
Co.  V.  Geiger,  34  Ind.  185;  State  ex  rel.  v.  Denny,  118  Ind.  382; 
City  of  Evansville  v.  State  ex  rel.,  118  Ind.  426;  State  ex  rel.  v. 
Denny,  118  Ind.  449;  State  ex  rel.  v.  Noble,  118  Ind.  350;  10 
Am.  St.  Rep.  143. 

In  the  last  case  cited  it  was  held  that  neither  the  legislative 
nor  the  executive  departments  of  the  state  could  interfere  with 
the  duties  or  functions  of  this  court. 

It  is  true  that  the  legislative  department  may  increase  or 
diminish  the  jurisdiction  of  the  court,  and  may,  within  the 
terras  of  the  constitution,  prescribe  rules  of  practice.  It  is 
within  the  province  of  the  courts  to  expound  and  enforce 
such  laws  as  the  legislative  department  may  enact  within  the 
constitutional  limit,  and  to  decline  to  enforce  such  as  are  in 
conflict  with  the  constitution.  It  is  within  the  province  of 
the  executive  department  of  the  state  to  discharge  such  duties 
as  are  imposed  upon  it  by  the  constitution  of  the  state,  and 
such  as  may  be  imposed  by  valid  enactments  of  the  legisla- 
tive department.  In  each  of  these  cases  the  department  act- 
ing, or  declining  to  act,  is  within  its  legitimate  sphere;  and  if 
either  department  fails  to  perform  its  duty,  the  remedy  is  not 
to  be  found  in  the  attempt  of  some  other  department  to  per- 
form such  duties. 

Such  attempt  would  be  usurpation,  more  dangerous  to  free 
government  than  the  evil  sought  to  be  corrected.  Should  we 
attempt  to  control  the  governor  in  the  matter  of  the  discharge 
of  any  of  the  duties  pertaining  to  his  office  as  governor,  we 
would  be  taking  one  step  in  the  direction  of  absorbing  the 
functions  of  the  executive  department  of  the  state.  This  we 
should  not  do,  unless  the  case  before  us  is  such  that  we  are 
driven  to  such  course  by  an  unbroken  chain  of  precedents  in 
like  cases  from  which  there  is  no  escape. 

The  case  before  us,  as  we  understand  the  pleadings,  is  this: 
At  the  November  election  in  1890,  the  relator  received  the 
highest  number  of  votes  for  the  office  of  auditor  of  Jennings 
County,  which  fact  was  duly  certified  to  the  secretary  of  state. 
Prior  to  the  time  the  relator  called  for  his  commission,  the 
treasurer  of  Jennings  County  filed  with  the  governor  an  affi- 
davit to  the  effect  that  the  relator,  prior  to  his  election,  had 
been  the  treasurer  of  said  county,  and  had  failed  to  account 
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for  a  large  amount  of  the  funds  which  had  come  into  his 
hands  as  such  treasurer.  Subsequently,  Mr.  Cope  appeared 
and  claimed  that  he  was  elected  to  the  office  for  which  the  re- 
lator demands  a  commission,  upon  the  ground  that  the  relator 
was  ineligible  to  the  office,  which  fact  was  known  to  the  elec- 
tors of  Jennings  County  at  the  time  of  the  election,  and  that 
he,  Cope,  received  the  next  highest  number  of  votes  for  the 
office.  Under  these  facts,  the  governor  decided  not  to  issue 
any  commission. 

We  think  the  governor's  decision  in  this  manner  must  be 
taken  as  final.  The  case  is  not  one  where  the  governor  is  act- 
ing as  the  member  of  a  board  created  by  legislative  enactment, 
in  a  matter  wholly  disconnected  with  his  functions  as  governor 
of  the  state,  but  it  is  a  case  where  he  is  required  to  act  as 
governor.  It  is  his  office  as  chief  executive  of  the  state  that 
gives  force  and  vitality  to  the  commission.  He  executes  it  as 
the  governor  of  the  state  of  Indiana;  and  whether  he  derives 
his  power  to  do  so  from  the  constitution  of  the  state  or  by 
legislative  enactment,  without  the  office  of  chief  executive 
behind  it,  it  is  of  no  validity. 

Having  reached  the  conclusion  that  the  courts  of  this  state 
have  no  power  to  control  the  governor  in  matters  of  the  kind 
before  us,  and  that  the  conclusion  of  the  governor  in  the  par- 
ticular here  involved  is  final,  it  follows  that  the  circuit  court 
erred  in  overruling  the  demurrer  of  the  appellant  to  the  re- 
plies, and  in  sustaining  it  to  the  answers. 

Judgment  reversed,  with  directions  for  further  proceedings 
not  inconsistent  with  this  opinion. 


Mandamus  —  Powkb  of  Courts  to  Issuk  Mandamus  to  Control  thb 
Acts  of  a  Governor.  —  The  supreme  court  has  no  jurisdiction  to  issue  a 
irrit  of  mandamua  to  compel  the  governor  of  a  state  to  grant  a  commission  to 
a  subordinate  functionary:  Hawkins  v.  Oovemor,  1  Ark.  570;  33  Am.  Dec. 
346,  and  extended  note.  Judiciary  have  no  control  or  revisory  power  over 
questions  which  it  ia  the  duty  and  within  the  power  of  the  governor  of  the 
state  to  decide,  and  from  which  there  is  no  appeal:  MUea  v.  Bradford,  22 
Md.  170;  85  Am.  Dec.  643;  StaU  v.  Board,  42  La.  Ann.  647;  StoUe  v.  Braden^ 
40  Minn.  174;  Devin  v.  Belt,  70  Md.  352. 

The  governor  is  subject  to  mandamua  to  compel  him  to  perform  ministerial 
acts,  but  the  performance  of  discretionary  acta  cannot  be  compelled  by  the 
courts:  Pacific  B.  R.  y.  Oovemor,  23  Mo.  353;  66  Am.  Dec  673,  and  note. 
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Libel  —  Evtdkncs  ot  Special  Damage?.  —  The  fact  that  a  pnblished  article 
is  libelous  per  ««  does  not,  of  itself,  render  evidence  of  special  damages, 
or  of  specific  acts  of  others  towards  plaintiff  in  consequence  of  the  pub- 
lication, admissible,  unless  alleged  in  the  complaint. 

Libel  —  Measure  op  Damages.  —  In  the  absence  of  an  allegation  of  special 
damage  in  libel,  plaintiff  is  presumed  to  rest  content  with  such  damages 
as  are  the  natural  result  of  the  libelous  publication  upon  his  character, 
reputation,  and  feelings,  without  proof  of  specific  facts;  and  such  dam- 
ages,  coupled  with  damages  for  the  malice  or  want  of  malice  with  which 
the  article  was  published,  are  all  that  he  ia  entitled  to  recover  or  prove, 
unless  special  damages  are  alleged. 

Libel  —  Measure  o»  Damages.  —  Under  an  allegation  of  general  damages 
only  in  libel,  the  issue  is,  What  damages  has  the  plaintiff  suffered  gen- 
erally in  the  community  where  he  is  known  by  the  publication  of  the 
libelous  article?  and  not  what  he  has  suffered  in  individual  instances, 
where  those  who  have  known  him  have  treated  him  differently  from 
what  they  did  before. 

Evidence  —  Proof  of  Writtrn  Communication.  —  A  witness  cannot  tes- 
tify to  facts  communicated  by  him  by  letter  to  another,  when  the  letter 
itself  can  be  produced. 

Libel  —  Evidence.  — In  an  action  of  libel  founded  on  a  newspaper  article, 
an  editorial  in  another  paper  upon  the  same  subject-matter  as  that  in 
suit,  but  not  shown  to  be  the  basis  therefor,  or  to  have  any  connection 
therewith,  is  inadmissible,  and  error  committed  in  admitting  it  is  not 
cured  by  subsequently  striking  it  out. 

PRAcriCE  —  Conduct  of  Court  and  Counsel.  —  When  a  judge  expresses 
an  opinion  on  any  disputed  fact,  or  of  the  character  of  a  witness,  or 
compliments  one  attorney  at  the  expense  of  another,  or  uses  language 
which  tends  to  bring  an  attorney  into  contempt  before  the  jury,  he 
commits  error  for  which  the  verdict  and  judgment  will  be  set  aside. 

PRACTICE  —  Offer  OF  Proof,  when  Improper.  — When  objection  to  a  ques- 
tion has  been  sustained,  counsel  should  not  be  allowed  to  state  in  the 
presence  of  the  jury  what  he  can  or  proposes  to  prove  if  allowed  to  do 
80,  and  it  is  reversible  error  for  the  court  to  refoM  to  instruct  the  jury 
to  disregard  such  offer  of  proof. 
AM.  St.  Kkf.,  Vol.  XXII. -43  678 
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Wilkinson  and  Post,  and  Levi  T.  Griffin^  for  the  appellant. 
James  H.  Pound,  for  the  respondent. 

Grant,  J.  This  is  an  action  of  libel,  in  which  the  plaintiflf 
recovered  verdict  and  judgment,  and  defendant  appeals. 

The  libelous  article  is  as  follows:  *'  Humane  Agent  Vhay  is 
investigating  the  case  of  Andrew  McDuff  [meaning  the  plain- 
tiff], 73  Beech  Street,  who  is  charged  with  having  got  away 
with  the  property  of  his  father  and  mother,  who  are  now  said 
to  be  starving  in  a  Jones  Street  attic." 

Other  publications  subsequent  to  this,  upon  the  same  sub- 
ject, were  introduced  by  plaintiff,  under  objection,  and  he 
then  introduced  evidence  tending  to  show  the  falsity  of  the 
libelous  article.  Testimony  was  introduced  on  the  part  of 
the  defendant  tending  to  prove  the  truth  of  the  charge,  and 
good  faith  in  its  publication.  The  issue  in  the  case  was  as 
clear  and  simple  as  can  well  be  imagined.  If  the  charge  was 
not  true,  then  the  article  was  libelous.  The  questions  to  be 
submitted  to  the  jury  were,  —  1.  The  truth  of  the  libelous  ar- 
ticle; 2.  If  not  true,  the  amount  of  damages  suffered;  3.  The 
good  faith  of  the  defendant,  in  mitigation  of  damages. 

1.  The  first  point  raised  in  defendant's  brief  is,  that  the 
cause  should  not  have  been  submitted  to  the  jury  at  all. 
This  point  was  not  raised  in  the  court  below,  and  is  not 
assigned  as  error,  and  therefore  cannot  be  considered  here. 

2.  The  following  questions  were  asked  the  plaintiff,  and 
answered,  under  objection:  — 

"  Q.  Has  there  been  any  difference  whatever  in  the  treat- 
ment, since  the  publication  of  these  articles,  by  any  of  your 
acquaintances  from  what  there  was  before?" 

*'Q.  Will  you  tell  us  in  what  the  difference  consisted?" 

This  testimony  was  objected  to,  for  two  reasons:  1.  Because 
it  involved  special  damages  not  alleged  in  this  declaration; 
2.  The  questions  were  not  confined  to  the  libelous  publication 
declared  on,  but  involved  damages  resulting  from  other  pub- 
lications. 

Both  objections  were  well  taken.  The  allegation  of  dam- 
ages in  the  declaration  is  as  follows:  "He,  the  said  plaintiff, 
has  been  and  is  greatly  injured  in  his  good  name,  fame,  credit, 
and  reputation,  both  as  an  individual  and  as  such  trustee, 
and  brought  into  public  scandal  and  disgrace,  is  suspected 
to  have  been  guilty  of  the  misconduct  charged  upon  and 
imputed  to  him  as  aforesaid,  and  has  been  greatly  vexed, 
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harassed,  oppressed,  and  impoverished,  and  hath  been  and 
is  otherwise  much  injured." 

No  special  damages  are  alleged,  —  only  general  damages,  in 
the  general  and  usual  language  of  declarations  in  libel  cases. 

The  article  is  libelous  per  se;  but  that,  of  itself,  does  not  ren- 
der evidence  of  special  damages,  or  of  specific  acts  of  others 
towards  plaintiff,  in  consequence  of  the  publication,  admis- 
sible, unless  alleged  in  the  declaration.  Whenever  a  plaintiff 
alleges  no  special  damages,  he  is  presumed  to  rest  content 
with  those  damages  which  are  the  natural  result  of  the  libel- 
ous publication  upon  his  character  and  reputation  and  feel- 
ings, without  proof  of  specific  facts.  He  is  presumed  to  have 
a  good  reputation  and  character.  The  damages  he  is  entitled 
to  recover  are  the  result  of  the  natural  injury  to  these  and  to 
his  feelings,  coupled  with  the  malice,  or  want  of  malice,  with 
^yhich  the  article  was  published.  These  the  defendant  is 
prepared  to  meet.  He  cannot  be  prepared  to  meet  special 
instances  of  slight,  avoidance,  loss  of  hospitality  on  the  part 
of  friends  and  acquaintances,  from  \yhatever  part  of  the  world 
the  plaintiff  may  choose  to  bring  witnesses  or  to  testify  him- 
self. If  plaintiff  desires  to  recover  for  damages  for  such 
special  injuries,  he  must  allege  them:  Bassil  v.  Elmore,  65 
Barb.  627;  Terwilliger  v.  Wands,  17  N.  Y.  57;  72  Am.  Dec. 
420;  Dicken  v.  Shepherd,  22  Md.  399;  Folkard's  Starkie  on 
Slander  and  Libel,  sec.  378,  and  cases  there  cited. 

The  rules  of  pleading  are  founded  upon  reason  and  fairness. 
The  issue  in  ordinary  lawsuits  is  limited.  The  parties  are 
more  or  less  familiar  with  the  transactions  involved,  and  the 
defendant  may  fairly  be  presumed  to  have  some  knowledge 
of  the  testimony  against  him,  and  what  witnesses  he  can 
produce  to  meet  it.  In  a  libel  suit,  under  an  allegation  of 
general  damages  only,  the  issue  is,  What  damages  has  the 
plaintiff  suffered  generally  in  the  community  where  he  is 
known  by  the  publication  of .  the  libelous  article?  and  not 
what  he  has  suffered  in  individual  instances,  where  those  who 
have  known  him  have  treated  him  differently  from  what  they 
did  before.  In  the  latter  case,  if  he  wishes  to  recover  dam- 
ages, he  must  allege  them.  No  other  rule  would  be  fair  and 
reasonable:  Davies  v.  Solomon,  41  L.  J.  Q.  B.  10.  In  that 
case,  the  allegation  was,  that  the  plaintiff  had  ceased  to  re- 
ceive the  hospitality  of  divers  friends,  naming  them.  It  is 
laid  down  in  Folkard's  Starkie  on  Slander  and  Libel,  section 
634,  that  "a  plaintiff,  under  an  allegation  of  general  injury, 


676  McDuFP  t;.  Detroit  Evening  Journal  Co.     [Mich. 

may  show  a  general  diminution  of  business;  but  if  he  seeks 
specific  damages,  he  must  give  specific  evidence." 

An  examination  of  some  of  the  records  in  libel  suits  hereto- 
fore decided  by  this  court  has  convinced  me  that  this  has  been 
understood  by  the  profession  to  be  the  rule.  In  Weiss  v.  Whit' 
temore,  28  Mich.  374,  it  was  decided  that,  under  the  allegation 
of  a  general  loss  of  trade,  the  names  of  the  customers  driven 
away  or  lost  need  not  be  mentioned.  But  the  court  held: 
"  The  general  allegation  of  the  loss  of  trade  is  sufficient,  and 
the  declaration  may  be  supported  by  evidence  of  such  general 
loss." 

It  was  held  in  Bourreseau  v.  Detroit  Evening  Journal  Co.,  63 
Mich.  437,  6  Am.  St.  Rep.  320,  that  it  was  not  competent  for 
the  defendant  to  prove  distinct  facts  that  had  not  been  made 
part  of  the  issue  as  framed,  and  that  no  one  could  be  prepared 
in  advance  to  anticipate  every  fact,  true  or  false,  which  might 
be  offered  in  evidence,  and  of  which  plaintiff  had  no  notice. 
The  evidence  on  the  part  of  the  plaintiff  must  be  governed  by 
the  same  rule  as  on  the  part  of  the  defendant;  and  if  the  de- 
fendant'cannot  introduce  specific  facts  without  pleading  them 
in  justification,  for  the  same  reason  the  plaintiff  should  not  be 
permitted  to  prove  them;  otherwise  there  would  be  one  rule 
of  evidence  for  the  plaintiff,  and  another  for  the  defendant. 
Briefly  stated,  the  rule  is,  that  the  allegation  of  general  dam- 
ages will  admit  only  general  proof. 

3.  Plaintiff'  was  one  of  the  trustees  of  the  estate  of  Andrew 
McDuff.  He  was  not  living  in  Detroit  at  the  time  he  was 
made  trustee.  One  McFedries,  a  son-in-law  of  Andrew  Mc- 
Duff, was  asked  the  following  question:  "You  did  send  for 
Gilbert  McDuff  to  come  here  and  take  charge  of  this  estate?" 

This  was  objected  to  as  irrelevant  and  incompetent,  the  re- 
quest, if  any,  having  been  made  by  letter.  Plaintiff's  counsel 
then  offered  some  letters  written  by  the  witness  to  plaintiff, 
which  the  counsel  himself  said  he  did  not  think  were  admissi- 
ble. After  considerable  discussion  by  counsel,  the  court  asked 
the  witness  the  following  questions:  — 

*'  Q.  You  did  send  for  Gilbert  McDuff  to  come  here  and  take 
charge  of  this  estate?     A.  I  did,  most  emphatically. 

"  Q.  Did  you  consult  with  his  father  and  mother  before  you 
Bent  for  him?     A.  Yes,  sir. 

"Q.  How  did  you  communicate  with  him?  A.  In  writing 
the  letter." 

Thereupon  counsel  for  defendant  moved  to  strike  out  the 


Dec.  1890.J     McDuFF  v.  Detroit  Evening  Journal  Co.    677 

answers  and  questions,  to  which  motion  the  court  replied:  "I 
am  going  to  let  them  stand,  if  they  are  the  only  answers  in 
the  case." 

The  testimony  was  both  irrelevant  and  incompetent.  So 
far  as  the  management  of  the  estate  by  plaintiff  was  con- 
cerned, it  was  of  no  consequence  how  he  came  to  take  charge 
of  the  estate;  but  if  material,  the  letters  were  the  only  compe- 
tent evidence  of  the  fact. 

4.  Another  witness  for  plaintiff  was  asked  the  following 
question:  "  That  part  of  the  article  published  in  the  Detroit 
Evening  Journal  of  February  1,  1888,  stating  '  who  are  said  to 
be  starving  in  a  Jones  Street  attic,'  referring  to  the  mother  and 
father  of  the  plaintiff, —  is  it  true,  or  untrue?  " 

This  question  was  for  the  determination  of  the  jury  from 
the  facts  placed  by  the  evidence  before  them.  It  called  for 
the  opinion  of  the  witness  from  the  facts  within  her  knowledge. 
These  facts  it  was  competent  to  testify  to.  The  conclusion 
was  for  the  jury,  and  not  for  her.  The  answer  called  for  her 
opinion,  which  was  clearly  improper. 

5.  A  copy  of  the  Omaha  Herald  was  introduced,  containing 
the  following:  "Andrew  McDuff,  of  Detroit,  who  had  amassed 
a  fortune,  had  not  been  seen  for  about  ten  years,  till  recently 
found  by  an  agent  of  the  Humane  Society.  He  was  confined 
in  a  cold  and  filthy  room,  without  food  or  sufficient  covering. 
Probably  the  relatives  who  have  been  living  off  Mr.  McDuff 's 
money  during  these  ten  years  thought  that  such  treatment 
would  kill  the  old  man.  Now  that  the  unfortunate  has  been 
rescued,  there  only  remains  the  pleasant  duty  of  sending  his 
unnatural  son  to  the  penitentiary,  which  fairly  yearns  to  re- 
ceive him." 

This  was  objected  to,  and  was  finally  stricken  out  by  the 
court.  In  this  connection,  a  letter  from  one  P.  McDuff,  a 
brother  of  the  plaintiff,  was  introduced,  under  objection, 
which  contained  the  following:  "  Some  person  unknown  to  me 
Bent  me  Omaha  Herald  for  February  4,  with  a  piece  on  the 
fourth  page  marked,  which  if  you  think  proper  to  look  it  up, 
you  will  probably  excuse  my  course." 

Plaintiff  showed  no  connection  between  the  publication  in 
the  Journal  and  the  article  in  the  Omaha  Herald,  which  ap- 
peared under  the  editorial  column  of  that  paper,  and  not  as  a 
piece  of  news  obtained  from  another  publication.  That  article 
and  the  letter  were  clearly  inadmissible.  Thejury  very  likely 
presumed  that  the  article  in  the  Omaha  Herald  was  based 
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upon  the  article  in  the  journal,  but  there  was  no  evidence  of 
the  fact.  Error  in  admitting  such  testimony  is  not  cured  by 
striking  it  out.  There  may  be  cases  where  courts  may  well 
Bay  that  the  jury  could  not  be  prejudiced  by  the  admission  of 
incompetent  testimony  when  it  is  stricken  out.  In  such  case 
it  would  be  error  without  prejudice,  and  judgment  would  not 
be  reversed  for  that  reason.  But  we  cannot  apply  such  ruling 
to  the  present  case,  where  the  inevitable  result  of  the  evidence 
would  be  so  injurious  to  defendant. 

6.  A  witness  on  behalf  of  the  plaintiflF  was  asked:  "  Now,  I 
would  like  to  know  whether  any  of  your  customers,  that  you 
remember,  stated  anything  with  reference  to  their  being  moved 
to  tears  by  this  article.  A.  A  lady  came  into  the  store  and 
said  that  her  mother  read  it,  and  shed  tears  over  it,  and  felt 
badly  about  it,  and  gave  as  a  reason  that  she  had  been  a 
Bchool-mate  of  his."  This  testimony  was  clearly  too  incompe- 
tent, on  the  ground  of  hearsay,  to  merit  discussion. 

7.  The  next  assignment  of  error  relates  to  the  conduct  of 
the  circuit  judge  upon  the  trial.  To  an  objection  to  the  ad- 
mission of  testimony  made  by  defendant's  counsel,  the  court 
said:  "I  do  not  want  to  compliment  Mr.  Pound,  but  I  am 
well  aware  of  the  fact  that  Mr.  Pound  knows  how  to  try  a 
lawsuit." 

Mr.  Brearley,  the  manager  of  the  defendant,  at  the  close  of 
his  cross-examination,  was  dismissed  by  plaintiff's  counsel, 
with  the  remark:  "I  think  that  is  all,  Mr.  Brearley;  you  can 
go  on  and  state  that  I  have  not  cut  my  eye-teeth  again,  if  you 
wish." 

Defendant's  counsel  excepted  to  this  remark,  to  which  the 
court  said:  "  I  do  not  think  the  papers  make  fair  remarks.  I 
noticed  the  paper  called  Mr.  Pound  '  General.' " 

Plaintiff's  mother,  who  was  seventy-five  years  old,  was  asked 
if  plaintiff  had  said  anything  to  her  about  her  moving  out  of 
the  house,  and  answered:  — 

"  I  understood  that  he  wanted  me  to  go  to  the  Old  Ladies, 
Home. 

"  The  Court. — Answer  the  question. 

'*  Witness.  —  I  am  trying  to. 

'*  Court. — You  are  not.  I  do  not  hesitate  to  say  it  to  you, 
madam." 

A  colored  man  by  the  name  of  Johnson  was  a  witness  for 
the  defendant.  He  had  made  a  statement  which  was  in  direct 
conflict  with  the  testimony  on  the  part  of  plaintiff.    Plaintiff's 
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counsel  thereupon  asked  the  court  to  commit  the  witness  for 
perjury,  and  stated  to  the  court,  in  the  presence  of  the  jury: 
"The  witness  deliberately  lied  when  he  said  Gilbert  McDufif 
locked  his  father  up  in  that  house." 

Defendant's  counsel  excepted  to  this  language,  and  the  court 
thereupon  said:  "I  tell  you  I  have  a  decided  opinion  of  this 
man's  testimony,  and  I  intend,  in  my  charge  to  the  jury,  to 
call  their  attention  to  his  testimony.  The  manner  in  which 
this  man  swore  yesterday  is  something  I  shall  never  live  long 
enough  to  forget.  And  put  this  in  the  record,  if  it  ever  gets 
out  of  the  court-room,  and  keep  it  there:  A  man  who  will  do 
as  he  did,  and  point  out  a  man  under  the  solemnity  of  oath, 
and  swear  that  a  certain  man  paid  $1.10,  —  I  say,  sir,  I  have 
my  opinion  about  it,  and  a  decided  opinion  of  it." 

Defendant's  counsel  objected  to  this  statement,  and  stated 
that  the  court  had  no  business  to  make  such  a  remark  from 
the  bench;  to  which  the  court  replied:  "I  have.  Take  your 
exception.     I  have;  and  I  will  say  more,  if  you  want  it." 

And  in  charging  the  jury,  the  judge  said  of  this  witness: 
"  I  think  it  my  duty  to  charge  you  that  in  regard  to  his  evi- 
dence I  have  a  decided  opinion." 

With  the  propriety  of  such  conduct  and  language  we  have 
nothing  to  do.  Our  only  province  is  to  determine  whether 
they  amount  to  a  legal  error;  and  however  unpleasant  the 
duty  may  be  in  such  cases,  we  must  not  shrink  from  perform- 
ing it.  Whatever  language  may  be  used  by  counsel  in  the 
heat  of  trial,  it  is  the  legal  duty  of  the  judge  to  preside  and 
decide  with  impartiality,  and  to  keep  counsel  within  proper 
bounds.  Appellate  courts  must  presume  that  one  occupying 
so  important  a  position  as  that  of  circuit  judge  can  influ- 
ence a  jury.  It  is  their  duty  to  follow  his  instructions  as  to 
the  law.  Whenever  he  expresses  an  opinion  on  any  disputed 
fact,  or  of  the  character  of  a  witness,  or  compliments  one 
attorney  at  the  expense  of  the  other,  or  uses  language  which 
tends  to  bring  an  attorney  into  contempt  before  the  jury,  or 
uses  any  language  which  tends  to  prejudice  them,  he  commits 
an  error  of  law  for  which  the  verdict  and  judgment  must  be 
promptly  set  aside.  Appellate  courts  cannot  correct  mistakes 
of  fact.  Trial  courts,  therefore,  cannot  be  too  circumspect 
and  careful  to  see  that  questions  of  fact  are  submitted  to  the 
unbiased  judgment  of  the  jury,  which,  under  our  jurispru- 
dence, are  for  their  sole  determination.  To  sanction  such 
conduct  and  language  as  the  above  by  the  circuit  judge  would 
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tend  to  render  trials  a  farce,  and  result  in  a  denial  of  justice. 
Language  less  open  to  criticism  has  been  held  error  by  this 
court:  Ulieeler  v.  Wallace,  53  Mich.  355;  Cronkhite  v.  Dicker' 
son,  51  Mich.  177;  People  v.  Hare,  57  Mich.  505. 

8.  The  witness  Peter  McDuflf  was  asked  by  plaintiflf's  coun- 
sel, on  cross-examination,  if  he  had  not  taken  a  lewd  woman 
into  his  house.  This,  upon  objection,  was  excluded,  whereupon 
plaintifif's  counsel  stated  that  if  counsel  for  defendant  would 
withdraw  his  objection,  he  could  prove  it  by  this  man's  sister. 
The  court  refused  to  instruct  the  jury  that  the  remarks  were 
improper,  and  that  they  should  pay  no  attention  to  them.  It 
was  error  on  the  part  of  counsel  to  make  the  remarks.  No 
verdict  should  be  allowed  to  stand  in  the  face  of  such  state- 
ment to  prejudice  the  jury,  and  to  get  the  full  effect  of  excluded 
evidence  before  them.  It  is  never  proper  practice,  when  an 
objection  to  a  question  has  been  sustained,  for  counsel  to  state 
in  the  presence  of  the  jury  what  he  can  or  proposes  to  prove  if 
allowed  to  do  so.  After  it  was  made,  the  court  could  not  well 
have  done  less  than  to  instruct  the  jury  to  disregard  it. 

It  is  alleged  that  errors  were  committed  in  instructing  the 
jury  upon  the  measure  of  damages.  What  we  have  already 
said  upon  the  question  of  special  damages  renders  any  discus- 
sion of  these  instructions  unnecessary.  Under  the  repeated 
decisions  of  this  court  upon  this  subject,  no  difficulty  can  ex- 
ist in  properly  instructing  a  jury.  The  rules  governing  this 
case  are  laid  down  with  clearness  and  precision  in  Scripps  v. 
Reilly,  38  Mich.  10. 

Judgment  must  be  reversed,  with  costs  of  both  courts,  and  a 
new  trial  ordered.  

LiBXL  —  Necessitt  for  Avebmrnt  ot  Special  Damages. — Whenapnb* 
lication  is  libelous  per  te,  no  special  damages  need  be  alleged:  Morasse  ▼. 
Brochu,  151  Mass.  667;  21  Am.  St.  Rep.  474;  Morey  v.  Morning  J.  Asa'n,  123 
N.  Y.  207;  20  Am.  St  Rep.  730,  and  note;  nnless  the  plaintiff  seeks  to  re- 
cover special  damages  in  addition  to  his  general  damages:  Note  to  McAllister 
V.  Detroit  F.  P.  Co.,  15  Am.  St  Rep.  339;  note  to  Tervnlliger  v.  Wanda,  72 
Am.  Dee.  428. 

Evidence.  —  Secondary  Evidence  is  hot  Admissible  until  the  non- 
production  of  the  primary  evidence  has  been  accounted  for:  Qtorgia  P.  Ky 
Oo.  ▼.  BtrUkland,  80  Oa.  776;  12  Am.  St  Bep.  282. 
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CoRBETT  V.  Littlefield. 

[84  Michigan,  SO.] 

Chattel  Mortgage.  —  Removal  to  another  state  of  mortgaged  chattela 
by  the  mortgagor  in  whose  possession  they  were  left  subjects  them  to 
attachment  by  his  creditors  in  the  state  to  which  they  were  removed, 
though  the  mortgage  was  duly  recorded  in  the  state  where  it  was  given, 
and  the  chattels  were  removed  without  the  mortgagee's  knowledge  or 
consent. 

Chattel  Mortgage  —  Record  as  Notice. — The  recording  of  a  chattel 
mortgage  in  one  state  has  no  extraterritorial  force  in  another  state  as 
notice  of  a  lien. 

Sloman,  Berry,  and  Duffie,  for  the  appellant. 
George  W.  Radford,  for  the  respondent. 

Long,  J.  This  is  an  action  of  replevin  to  recover  possession 
of  two  horses  known  as  "Tommy  Linn  "  and  "Dan  D."  The 
action  is  brought  against  the  defendant,  sherifT  of  Wayne 
County,  who  held  them  under  three  writs  of  attachment 
issued  against  the  goods  and  chattels  of  Clifton  E.  Mayne. 
The  cause  was  tried  in  the  Wayne  circuit  court  before  a  jury, 
where  the  plaintiff  had  verdict  and  judgment  for  six  cents 
damages,  he  having  taken  the  property  under  the  writ. 

The  plaintiff,  on  the  trial,  claimed  to  be  entitled  to  the  pos- 
session of  the  property  by  virtue  of  a  chattel  mortgage  given 
by  Clifton  E.  Mayne,  the  defendant  in  the  attachment  suits. 
The  mortgage  was  given  on  July  15, 1887,  to  George  E.  Barker, 
and  assigned  by  Barker  to  the  plaintiff  on  May  2,  1888.  At 
the  time  the  mortgage  was  given,  Mayne,  the  mortgagor,  re- 
sided at  the  city  of  Omaha,  Douglas  County,  Nebraska,  and 
Barker,  the  mortgagee,  resided  at  the  same  place.  The  mort- 
gage covered  other  property  besides  these  two  horses,  and  the 
property  is  described  in  the  mortgage  as  being  upon  the  ranch 
of  C.  E.  Mayne,  called  the  "  Platte  Valley  Stock  Ranch,"  in 
township  16  north,  range  9  east,  of  Douglas  County,  Nebraska. 
The  mortgage  was  duly  filed  in  the  office  of  the  county  clerk 
of  Douglas  County,  Nebraska,  on  October  1,  1887. 

The  statute  of  Nebraska  authorizing  the  filing  in  the  county 
clerk's  office  was  offered  in  evidence,  and  is  as  follows: 
"Every  mortgage,  or  conveyance  intended  to  operate  as  a 
mortgage,  of  goods  and  chattels  hereafter  made  which  shall 
not  be  accompanied  by  an  immediate  delivery,  and  be  fol- 
lowed by  an  actual  and  continued  change  of  possession  of  the 
things  mortgaged,  shall   be   absolutely  void  as  against  the 
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creditors  of  the  mortgagor,  and  as  against  subsequent  pur- 
chasers and  mortgagors  [mortgagees]  in  good  faith,  unless 
the  mortgage,  or  a  true  copy  thereof,  shall  be  filed  in  the 
office  of  the  county  clerk  of  the  county  where  the  mortgagor 
executing  the  same  resides,  or  in  case  he  is  a  non-resident  of 
tlie  state,  then  in  the  office  of  the  clerk  of  the  county  where 
the  property  mortgaged  may  be  at  the  time  of  executing  such 
mortgage;  and  such  clerk  shall  indorse  on  such  instrument 
or  copy  the  time  of  receiving  the  same,  and  shall  keep  the 
same  in  his  office  for  the  inspection  of  all  persons;  and  such 
mortgage  or  instrument  may  be  so  filed,  although  not  ac- 
knowledged, and  shall  be  valid  as  if  the  same  were  fully 
spread  at  large  upon  the  records  of  the  county." 

At  the  time  the  mortgage  was  assigned  by  Barker  to  Cor- 
bett,  the  two  horses  in  question,  and  also  a  horse  known  as 
"  Dr.  West,"  were  out  of  the  state,  in  the  possession  of  a  man 
named  Newbro,  who  had  them  in  the  trotting  circuits  for 
Mayne  in  the  different  states.  They  have  never  been  returned 
to  Nebraska,  and  were  on  the  trotting  circuit  in  Michigan  at 
the  time  they  were  attached  for  the  debts  of  Mayne. 

On  June  12,  1888,  it  is  claimed,  Mayne  sold  the  horses  to 
one  John  Riley,  and  gave  Riley  a  bill  of  sale,  subject  to  the 
chattel  mortgage  then  held  by  Corbett;  and  Riley  made  an 
agreement,  it  is  claimed,  with  Corbett  to  release  the  chattel 
mortgage  on  the  horses  by  the  payment  of  one  thousand  dol- 
lars; and  it  was  claimed  on  the  trial  that  Riley  had  posses- 
sion of  the  horses  at  the  time  they  were  attached.  It  also 
appears  that  on  May  1,  1888,  an  agreement  was  entered  into 
between  Corbett  and  Mayne,  by  which  Mayne  acknowledged 
the  validity  of  the  claims  for  which  the  mortgage  was  given, 
and  authorized  Corbett  to  purchase  them. 

On  the  part  of  the  defendant  it  was  contended,  —  1.  That 
the  mortgage  was  fraudulent  in  fact;  2.  That  even  if  not 
fraudulent  in  fact,  it  was  void  as  to  those  attaching  creditors 
of  Mayne,  for  the  reason  that  it  was  not  filed  in  Detroit  or  in 
Michigan;  3.  That  the  bill  of  sale  to  Riley  was  nothing  more 
than  a  mortgage,  and  a  fraudulent  one  at  that. 

These  were  the  issues  which  were  presented  to  the  court  and 
jury.  On  the  trial  below,  many  of  the  questions  raised  were 
questions  of  fact  which,  under  the  charge  of  the  court,  were 
fairly  submitted  to  the  jury  for  determination.  Sixteen  re- 
quests were  presented  by  defendant's  counsel  to  the  court  to 
give  in  charge  to  the  jury,  the  most  of  which  relate  to  the 
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necessity  of  the  refiling  of  the  mortgage  in  this  state.  Some 
of  those  were  covered  by  the  general  charge  of  the  court,  and 
others  were  not  given  and  were  refused. 

The  important  question  in  the  case  arises  under  the  defend- 
ant's second  point,  that  the  mortgage  was  not  filed  in  this  state, 
and  many  of  the  requests  to  charge  were  aimed  at  this  point. 
The  court,  in  its  charge  to  the  jury,  giving  construction  to  the 
Nebraska  statute  relative  to  chattel  mortgages,  directed  the 
jury  that  they  must  hold  the  chattel  mortgage  as  fraudulent 
and  void,  as  the  property  remained  in  the  possession  of  the 
mortgagor,  unless  the  plaintiff  had  shown  by  a  preponderance 
of  evidence  that  it  was  an  honest  security,  and  not  taken  with 
intent  to  hinder,  delay,  or  defraud  the  creditors  of  Mayne;  but 
if  they  found  that  the  agreement  of  May  1,  1888,  between  Cor- 
bett  and  Mayne,  by  which  Corbett  was  induced  to  purchase 
the  mortgage,  was  executed  in  good  faith,  for  the  purpose  of 
procuring  Corbett  to  purchase  the  mortgage,  then,  though  the 
mortgage  was  fraudulent  in  its  inception  as  between  Barker 
and  Mayne,  the  mortgage  as  to  Corbett  would  be  valid,  if  Cor- 
bett, relying  upon  the  representations  made  in  the  agreement, 
and  acting  in  good  faith,  purchased  it. 

The  court  further,  in  its  charge,  speaking  of  the  Michigan 
statute  relative  to  the  filing  of  chattel  mortgages,  directed  the 
jury  that  though  they  found  the  mortgage  valid  in  the  hands 
of  Corbett,  yet  if  he  permitted  the  property  to  be  brought  into 
this  state,  it  then  became  subject  to  the  levy  of  the  attachments 
in  the  hands  of  the  sheriflF,  and  the  chattel  mortgage  would  be 
no  protection  to  the  plaintiff,  as  the  mortgage  was  not  filed 
within  this  state;  but  that  if  the  property  was  brought  out  of 
the  state  of  Nebraska,  and  into  the  state  of  Michigan,  without 
the  knowledge  or  consent  of  Corbett,  and  as  soon  as  he  found 
that  it  had  been  brought  out  of  that  state  and  into  this,  he 
took  steps  to  reclaim  it,  then  his  rights  as  mortgagee  would  be 
preserved. 

Upon  the  question  of  the  rights  of  Mr.  Riley  under  the  bill 
of  sale,  the  court  directed  the  jury  that  if  the  bill  of  sale  was 
made  in  good  faith,  and  not  with  intent  to  hinder,  delay,  or 
defraud  creditors,  and  that,  acting  under  the  conveyance, 
Riley  took  possession  of  the  horses  in  this  state,  that  would 
end  the  case,  though  the  chattel  mortgage  was  fraudulent  and 
void  as  between  Corbett  and  Mayne,  as  they  could  not  be  at- 
tached for  the  debts  of  Mayne,  though  the  sheriflf  would  then 
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be  entitled  to  nominal  damages.     Substantially,  tbese  are  the 
material  parts  of  the  charge. 

The  jury,  by  their  verdict,  have  found  that  the  property  was 
brought  out  of  the  state  of  Nebraska  and  into  this  state  with- 
out the  knowledge  or  consent  of  Corbett.  The  question  is 
therefore  presented,  whether  this  chattel  mortgage  can  be  held 
to  protect  the  plaintiff's  rights  in  the  property,  even  though 
not  filed  within  this  state,  by  reason  of  the  bringing  of  the 
property  out  of  Nebraska  and  into  this  state  without  the 
knowledge  or  consent  of  the  mortgagee. 

Our  statute  (Howell's  Statutes,  sec.  6193),  like  the  Nebraska 
statute,  provides  that  such  conveyances  shall  be  absolutely 
void  as  against  the  creditors  of  the  mortgagor,  and  as  against 
subsequent  purchasers  and  mortgagees  in  good  faith,  unless 
filed,  where  there  has  been  no  delivery  of  the  property  to  the 
mortgagee,  and  that  followed  by  an  actual  and  continued 
change  of  possession  of  the  thing  mortgaged.  The  filing,  to 
be  effective,  must  be  in  the  town  clerk's  ofiice,  or  city  clerk  of 
the  city,  or  recorder  of  the  city  having  no  officer  known  as 
"  city  clerk,"  where  the  mortgagor  resides,  except  when  the 
mortgagor  is  a  non-resident  of  the  state,  in  which  case  the 
mortgage  is  to  be  filed  in  the  clerk's  office  where  tlie  property 
is.  The  relation  between  the  mortgagor  and  mortgagee  is  that 
of  debtor  on  one  side  and  creditor  on  the  other,  secured  by  a 
lien  upon  the  property  of  the  debtor.  The  title  to  the  property 
can  only  be  divested  by  foreclosure  or  some  act  equivalent 
thereto. 

It  may  be  true  that  this  mortgage  lien  was  valid  in 
Nebraska,  and  might  have  been  enforced  there  as  against 
creditors,  or  even  purchasers  in  good  faith.  It  is  the  duty  of 
courts  to  extend  the  principles  of  comity  to  our  sister  states, 
and  to  recognize  generally  the  existence  of  liens  under  foreign 
statutes.  But  we  are  asked  to  give  this  mortgage  priority  of 
lien  over  the  attachment  levies.  The  recognition  of  the  exist- 
ence and  validity  of  such  liens  by  the  foreign  state  is  not  to  be 
confounded,  however,  with  the  giving  them  a  superiority  or 
priority  over  all  other  liens  and  rights  justly  acquired  in  this 
state  merely  because  the  former  liens  in  the  state  where  they  first 
attached  have  there,  by  force  of  their  statute,  a  superiority  or 
priority.  This  distinction  was  pointed  out  by  Chief  Justice 
Marshall  in  delivering  the  opinion  of  the  court  in  Harrison  v. 
Sterry,  5  Cranch,  289.  He  there  said:  "  The  law  of  the  place 
where  a  contract  is  made  is,  generally  speaking,  the  law  of 
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the  contract;  i.  e.,  it  is  the  law  by  which  the  contract  is  ex- 
pounded. But  the  right  of  priority  forms  no  part  of  the  con- 
tract itself.  It  is  extrinsic,  and  is  rather  a  personal  privilege, 
dependent  on  the  law  of  the  place  where  the  property  lies,  and 
where  the  court  sits  which  is  to  decide  the  cause." 

There  is  no  provision  of  our  statute  by  which  this  mortgage, 
at  the  time  of  its  execution^  could  have  been  filed  in  this  state, 
and  the  Nebraska  statute  did  not  authorize  it,  and  even  if  it 
had,  it  would  not  have  had  any  force  beyond  the  sovereignty 
enacting  it.  The  mortgagor  then  resided  in  Nebraska,  and 
the  property  was  situate  there.  It  would  be  unreasonable  to 
require  a  citizen  of  Michigan  to  take  notice  of  the  files  and 
entries  in  Nebraska.  These  notices  have  no  extraterritorial 
force:  Montgomery  v.  Wight,  8  Mich.  143.  The  mortgage 
having  been  properly  filed  under  the  statutes  of  Nebraska,  the 
lien  thereby  created  would  undoubtedly  have  been  held  by 
the  courts  of  that  state  as  prior  to  any  lien  which  creditors, 
might  acquire,  if  the  mortgage  was  not  fraudulent  in  fact, 
though  the  mortgagor  retained  possession  of  the  property 
mortgaged.  But  by  the  terms  of  the  mortgage,  the  mortgagee 
had  a  right  at  any  time  to  take  possession  without  notice,  and 
Corbett,  by  the  assignment,  acquired  all  the  rights  which 
Barker  had.  Instead  of  taking  possession,  he  permitted  the 
property  to  remain  in  the  possession  and  under  the  control  of 
the  mortgagor,  thereby  clothing  him  with  all  the  indicia  of 
ownership.  This  ownership,  however,  was  subject  to  the  lien 
of  the  mortgage  so  long  as  the  property  was  kept  in  Nebraska, 
as  the  filing  of  the  mortgage  there  was  notice  of  the  lien.  But 
when  the  property  is  moved  into  a  foreign  state,  the  filing  in 
Nebraska  cannot  be  said  to  be  notice  to  creditors  of  the 
mortgagor  in  such  foreign  state  of  the  lien  of  tha  mortgage,  as 
that  statute  has  no  extraterritorial  force. 

The  court  was  in  error  in  holding  that  the  property  being 
brought  out  of  Nebraska  and  into  this  state  without  the 
knowledge  and  consent  of  Mr.  Corbett,  such  fact  would  give 
the  mortgage  lien  priority  over  the  attaching  creditors.  That 
question  arose  in  Boydson  v.  Goodrich,  49  Mich.  66,  and  was 
expressly  ruled  the  other  way.  In  that  case,  the  plaintiff 
resided  in  Indiana.  Warren,  the  mortgagor,  also  resided 
there,  and  the  mortgage  was  given  there.  Without  the  knowl- 
edge or  consent  of  the  plaintiff,  Warren,  the  mortgagor,  brought 
the  property  into  this  state,  and  sold  it.  In  an  action  of 
replevin  against  the  purchaser,  it  was  said  by  this  court: 
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"  Counsel  for  plaintiff  argues  that  the  rules  of  state  comity 
are  against  the  defendant,  and  give  the  foreign  transactiou 
preference.  But  the  law  seems  to  be  settled  otherwise  in 
Montgomery  v.  Wighty  8  Mich.  143 The  plaintiff  al- 
lowed the  mortgagor  to  retain  possession,  and  to  appear  to 
the  world  as  well  authorized  to  convey  an  unencumbered  title, 
and  no  means  of  information  were  provided  in  this  state  to 
impeach  this  appearance." 

In  the  present  case,  it  appears  from  the  very  terras  of  the 
mortgage  that  Mr.  Corbett  had  it  in  his  power  to  protect  him- 
self by  taking  possession  of  the  mortgaged  property.  Tliis  he 
failed  to  do,  but  permitted  the  property  to  ren:iain  in  the  pos- 
session of  the  mortgagor,  relying  upon  the  filing  of  his  mort- 
gage as  notice,  under  the  Nebraska  statute,  sufficient  to  protect 
his  lien.  It  can  have  no  such  effect  here  as  against  the  credi- 
tors of  the  mortgagor,  and  the  court  should  so  have  instructed 
the  jury.  We  find  no  error  in  the  other  portions  of  the  charge. 
We  need  not  discuss  the  other  questions  raised. 

The -judgment  must  be  reversed,  with  costs. 


Chattel  Mortgage  —  Conflict  of  Laws.  —  A  chattel  mortgage  on  prop- 
erty in  Indiana,  executed  and  recorded  in  another  state,  but  not  recorded 
la  Indiana,  and  never  delivered  to  the  mortgagee,  is  invalid  as  against  at- 
taching creditors:  Amea  Iron  Works  v.  Warren,  76  Ind.  512;  40  Am.  Rep. 
258. 


Western  Woodex-warb  Ass'n  v.  Starkey. 

[8t  Michigan,  76.] 
Contract  in  Restraint  of  Trade.  —  An  agreement  between  manufacturers 
of  wooden-ware,  located  in  dififerent  states,  by  which  one  of  them  agrees 
to  sell  to  the  other,  and  not  engage  in  the  same  business  in  eight  speci- 
fied states  for  five  years  thereafter,  nor  to  allow  the  premises  formerly 
occupied  by  him  to  be  used  for  the  purpose  of  manufacturing  wooden^ 
ware,  nor  to  sell  them  to  be  used  for  that  purpose,  without  the  consent 
of  the  purchaser,  is  void,  and  unenforceable,  as  being  in  restraint  of  trade 
and  contrary  to  public  policy. 

Hatch  and  Cooley^  for  the  appellant. 
T.  W.  Whitney,  for  the  respondents. 

Long,  J.  The  bill  in  this  cause  is  filed  for  the  purpose  of 
having  the  defendants  Starkey,  Ferris,  and  Olmsted  enjoined 
from  engaging  in  the  business  of  manufacturing  pails,  tubs, 
and  other  articles  of  wooden-ware,  during  the  period  of  five 
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years  from  June  29,  A.  D.  1888;  to  enjoin  the  other  defendants 
from  carrying  on  that  business  with  them;  and  to  enjoin  all 
the  defendants  from  using  certain  premises  in  the  village  of 
St.  Louis,  Gratiot  County,  for  the  purpose  of  manufacturing 
tubs,  pails,  etc.  The  bill  asks  for  an  accounting  touching 
complainant's  damages,  for  a  decree  requiring  the  same  to  b© 
paid,  and  there  is  also  a  prayer  for  general  relief. 

The  bill  shows  that  the  complainant  is  a  corporation  organ- 
ized under  the  laws  of  the  state  of  Illinois  for  the  purpose  of 
carrying  on  the  business  of  manufacturing,  buying,  and  sell- 
ing wooden-ware  and  the  materials  which  enter  into  wooden- 
ware;  that  it  was  engaged  in  the  business  prior  to  June  29, 
1888;  that  on  that  date  the  defendants  Starkey,  Ferris,  and 
Olmsted  were  doing  business  at  St.  Louis,  as  partners,  under 
the  name  of  the  St.  Louis  Wooden- ware  Company;  that  they 
were  engaged  in  business  similar  to  that  of  complainant,  and 
owned  and  occupied  certain  premises,  with  a  manufacturing 
establishment,  and  were  possessed  of  a  large  quantity  of  man- 
ufactured articles,  materials,  tools,  and  other  chattels  used  in 
their  business;  that  on  that  date  the  complainant  and  the 
members  of  said  copartnership  entered  into  a  contract,  which 
is  attached  to  the  bill,  the  material  parts  of  which  will  be  re- 
ferred to.  By  this  contract  the  firm,  in  consideration  of  six 
thousand  dollars,  agreed  to  sell  to  the  complainant  their  stock 
on  hand,  materials,  tools,  implements,  and  chattels.  The  con- 
tract contains  this  clause:-  "And  said  first  parties  also  agree 
not  to  become  engaged  in  the  manufacture  of  tubs  and  pails 
during  the  next  five  years  in  the  states  of  Michigan,  Wiscon- 
sin, Illinois,  Minnesota,  Iowa,  Missouri,  Indiana,  or  Ohio,  or 
allow  their  property  at  St.  Louis,  Michigan,  to  be  used  for  that 
purpose,  nor  to  sell  said  property  to  any  one  for  that  business, 
except  by  consent  of  said  second  parties;  and  in  case  any  of 
the  parties  of  the  first  part  violate  this  agreement,  they  do 
hereby  agree  -to  pay  to  said  second  party  two  thousand  dollars 
for  damages  for  violating  this  contract." 

The  contract  also  contains  certain  other  provisions,  not 
necessary  here  to  be  noticed.  After  making  the  contract,  the 
complainant  paid  the  copartnership  the  six  thousand  dollars, 
and  received  the  chattels.  The  defendants  Starkey,  Ferris, 
and  Olmsted  violated  the  contract,  in  that  they  are  now  en- 
gaged in  manufacturing  and  selling  wooden-ware  in  the  prem- 
ises 5n  question,  and,  as  the  bill  alleges,  have  confederated 
fvith  the  other  defendants,  Palmerton,  Fowler,  and  Newman, 
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to  carry  on  the  business  with  them,  and,  for  the  purpose  of 
concealing  their  transactions,  procured  the  defendants  Pahn- 
erton,  Fowler,  and  Newman  to  organize  a  corporation  under 
the  name  of  the  F.  G.  Palmerton  Wooden-ware  Company, 
Limited,  with  intent  to  engage  in  said  business. 

The  bill  further  charges  that  the  defendant  Starkey  pre- 
tended to  convey  the  lands  in  question  to  his  son-in-law,  Palm- 
erton; that  Palmerton  has  conveyed  them  to  the  Palmerton 
Wooden- ware  Company,  and  that  the  business  of  manufactur- 
ing wooden-ware  has  been  carried  on  on  said  premises  by  the 
Palmerton  Wooden-ware  Company;  that  the  defendants  Star- 
ke}' and  Ferris  have  active  supervision,  control,  and  manage- 
ment of  said  corporation,  and  have  been  making  sales  of  their 
pails  and  tubs  in  all  the  states  of  Michigan,  Minnesota,  Wis- 
consin, Illinois,  Iowa,  Missouri,  Indiana,  and  Ohio.  The  bill 
charges  that  the  corporation  so  organized  by  the  defendants  is 
a  mere  pretense  and  cover  procured  to  be  organized  by  the 
defendants  Starkey  and  Ferris;  that  Starkey  and  Ferris  fur- 
nish the  capital  therefor;  that  the  stock  of  the  corporation  is 
held  for  their  benefit  and  advantage;  that  the  breach  of  the 
contract  on  the  part  of  the  defendants  has  greatly  injured  and 
damnified  the  complainant. 

To  this  bill  the  defendants  filed  a  general  demurrer,  which 
the  circuit  judge  sustained,  and  on  March  14,  1890,  entered 
a  decree  dismissing  the  bill.  From  this  decree  complainant 
appeals. 

Complainant's  counsel  raised  but  three  questions  in  this 
court:  1.  That  the  clause  of  the  contract  wherein  the  defend- 
ants Starkey,  Ferris,  and  Olmsted  agree  not  to  become  en- 
gaged in  the  manufacture  of  tubs,  etc.,  during  the  next  five 
years  in  any  of  the  eight  states  named,  or  permit  the  premises 
in  question  to  be  used  for  that  purpose  without  the  consent  of 
the  complainant,  is  valid;  2.  That  the  clause  of  the  contract 
which  provides,  "  in  case  any  of  the  parties  of  the  first  part 
violate  this  agreement,  they  do  hereby  agree  to  pay  to  said 
second  party  two  thousand  dollars  for  damages  for  violating 
this  contract,"  does  not  preclude  the  complainant  seeking  re- 
lief by  injunction;  3.  That  act  No.  225,  Laws  of  1889  (3  How- 
ell's Statutes,  sees.  9354  j-9354  p),  declaring  certain  contracts, 
agreements,  undertakings,  and  combinations  unlawful,  and 
providing  punishment  for  those  who  shall  enter  into  the  same, 
or  do  any  act  in  the  furtherance  thereof,  has  no  application  ia 
this  case. 


Dec.  1890.]    Western  Wooden-ware  Ass'n  v.  Starkey.    689 

Counsel  for  complainant  contend,  under  their  first  proposi- 
tion, that  this  covenant  is  limited  in  respect  to  time;  that  it 
is  also  limited  in  regard  to  territory,  —  that  is,  to  Michigan 
and  the  seven  other  states  named;  that  it  is  a  covenant  era- 
bodied  in  the  contract,  by  which  contract  the  defendants 
iStarkey,  Ferris,  and  Olmsted  sell  certain  property,  the  price 
being  fixed  at  one  sum  both  for  the  value  of  the  property  and 
for  the  covenant;  that  how  much  of  this  price  is  applicable 
to  the  property  sold,  and  how  much  to  the  covenant  not  to 
engage  in  business,  neither  the  contract  nor  the  circumstances 
enable  us  to  say;  but  that  it  would  be  presumed  that  by  rea- 
son of  the  covenant  a  larger  price  was  paid  by  the  complain- 
ant than  would  be  necessary  merely  to  cover  the  value  of  the 
property  sold.  Counsel  insist  that  this  question  has  been 
settled  decisively  by  this  court,  and  in  support  of  that  propo- 
sition cite  Hubbard  v.  Miller,  27  Mich.  15;  15  Am.  Rep.  153; 
Beal  V.  Chase,  31  Mich.  490.  Counsel  also  contend  that  the 
rule  laid  down  in  Beal  v.  Chase,  31  Mich.  490,  is  approved  in. 
Doty  V.  Martin,  32  Mich.  462;  Caswell  v.  Gibbs,  33  Mich.  331; 
Grow  V.  Seligman,  47  Mich.  610;  41  Am.  Rep.  737;  Watrous  v. 
Allen,  57  Mich.  366;  58  Am.  Rep.  363. 

From  the  view  we  take  of  this  case,  we  need  discuss  but 
one  question.  The  contract  must  be  declared  void  on  the 
ground  of  public  policy.  The  cases  cited  by  counsel  for  com- 
plainant do  not  sustain  the  doctrine  they  contend  for  here. 
This  case  does  not  fall  within  that  class  of  cases  where  con- 
tracts have  been  upheld  though  the  parties,  by  the  contract, 
were  to  abstain  from  carrying  on  the  same  business  for  a  par- 
ticular length  of  time  and  within  a  designated  territory.  In 
Hubbard  v.  Miller,  27  Mich.  15,  15  Am.  Rep.  153,  the  com- 
plainant was  engaged  in  carrying  on  the  business  of  a  general 
retail  hardware-store  in  the  city  of  Grand  Haven,  including 
the  tubing  and  all  necessary  apparatus  and  tools  for  sinking 
drive-wells,  and  was  also  carrying  on  the  business  of  putting 
down  drive-wells.  Two  of  the  defendants,  Miller  and  Decker, 
partners  under  the  firm  name  of  George  W.  Miller  &  Co.,  kept 
a  like  hardware-store  in  the  same  city,  and,  like  the  com- 
plainant, kept  on  hand  the  tubing  and  other  materials  used 
in  putting  down  such  wells,  and  were  also  engaged  in  putting 
them  down  for  those  who  chose  to  employ  them.  Complain- 
ant purchased  the  stock,  tools,  etc.,  of  the  defendants  Miller 
and  Decker,  and  paid  their  price,  on  condition  that  they 
would  cease  to  do  that  kind  of  business,  and  would  not  keep 
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well-drivers'  tools  and  fixtures.  The  defendants  violated  this 
contract.  The  firm  of  George  W.  Miller  &  Co.  was  dissolved, 
and  afterwards  reorganized,  with  the  defendant  Akeley  as  a 
member  of  the  firm.  The  new  firm  shortly  after  went  into 
business,  and  kept  the  same  kind  of  tools  and  materials  as 
complainant,  and  carried  on  the  well-driving  business.  De- 
fendant Decker  went  into  business  for  himself,  and  also  car- 
ried the  same  line  of  stock,  and  commenced  putting  down 
drive-wells.  It  is  true  that  this  court,  on  the  hearing  here, 
granted  a  perpetual  injunction.  But  Chief  Justice  Chris- 
tiancy,  who  wrote  the  opinion  in  the  case,  said:  "Whether  it 
[the  contract]  can  be  supported  or  not  depends  upon  mat- 
ters outside  of  and  beyond  the  abstract  fact  of  the  contract 
or  the  pecuniary  consideration.  It  will  depend  upon  the 
situation  of  the  parties,  the  nature  of  their  business,  the  in- 
terests to  be  protected  by  the  restriction,  its  effect  upon  the 
public, — in  short,  all  the  surrounding  circumstances;  and  the 
weight  or  effect  to  be  given  to  these  circumstances  is  not  to 
be  affected  by  any  presumption  for  or  against  the  validity  of 
the  restriction.  If  reasonable  and  just,  the  restriction  will  be 
sustained;  if  not,  it  will  be  held  void." 

The  court  construed  this  contract  as  limited  to  the  city  of 
Grand  Haven  and  vicinity.  It  will  be  noticed  that  the  cir- 
cumstances surrounding  that  case  and  the  situation  of  the 
parties  show  that  the  complainant  purchased  a  business  which 
was  similar  to  the  one  which  he  was  then  carrying  on,  and  which 
he  continued  to  carry  on  thereafter,  in  the  same  place.  The 
public  may  have  been  as  well  served  by  this  means  as  though 
the  two  or  three  firms  continued  the  business. 

In  Beal  v.  Chase,  31  Mich.  490,  to  which  the  learned  counsel 
refer  as  sustaining  their  position,  it  appears  that  Chase  was 
the  publisher  of  a  receipt-book,  and  carried  on  the  business  of 
printing.  Chase  sold  to  Beal  bis  printing  establishment,  the 
receipt-book  and  copyrights,  the  good-will  of  the  business,  and 
the  right  to  use  the  name  of  Dr.  Chase  in  connection  with  the 
book  and  business,  and  agreed  not  to  engage  in  the  business 
of  printing  and  publishing  in  the  state  of  Michigan  so  long  as 
Beal  remained  in  the  printing  and  publishing  business  at  Ann 
Arbor.  The  whole  business  was  turned  over  to  Beal,  and  he 
was  to  fulfill  all  contracts  entered  into  by  Dr.  Chase,  and  was 
to  furnish  the  paper,  the  Courier  and  Visitant,  to  all  subscrib- 
ers, etc.  It  appears  that  the  business  was  to  be  carried  on 
as  Chase  had  carried  it  on,  and  the  property  purchased  was 
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devoted  to  the  business  in  which  it  had  theretofore  been  used; 
it  was  not,  like  the  present  case,  closed  up  and  taken  out  of 
the  channels  of  business;  and  the  court  upheld  and  enforced 
the  contract  which  the  parties  themselves  had  made. 

The  complainant  here  is  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  state  of  Illinois,  and  having. its 
place  of  business  in  Chicago.  It  is  alleged  in  the  bill  that  it 
is  organized  for  the  business  of  manufacturing,  buying,  and 
selling  pails,  tubs,  and  other  articles  of  wooden-ware,  and  man- 
ufacturing, buying,  and  selling  staves,  heading,  hoops,  and 
other  materials  which  enter  into  their  manufacture,  and  also 
for  the  owning  and  operating  machinery,  tools,  and  imple- 
ments connected  with  and  used  in  the  manufacture  of  pails, 
tubs,  and  other  articles  of  wooden- ware;  that  it  is  extensively 
engaged  in  such  business;  and  that  it  sells  its  products  in  the 
eight  great  states  named.  It  is  not  alleged  by  the  bill  that 
in  the  making  of  the  contract  the  complainant  intended  to 
take  the  business  and  good-will  of  Starkey,  Ferris,  and  Olm- 
sted, and  carry  on  the  business  of  manufacturing  these  arti- 
cles in  this  state;  but  from  the  terms  of  the  contract  it  is 
manifest  that  it  not  only  intended  to  take  these  parties  out  of 
the  manufacturing  business,  but  to  ship  the  machinery  which 
was  used  for  that  purpose  out  of  the  state,  and  close  the  doors 
of  the  shops.  Complainant  did  not  purchase  the  realty.  It 
purchased  all  the  machinery  there  in  use,  and  the  contract 
shows  that  it  was  to  be  taken  down  and  placed  on  board  the 
cars.  The  interests  of  the  parties  alone  are  not  the  sole  con- 
siderations involved  here.  It  is  the  duty  of  the  court  to  see 
that  the  public  interests  are  not  in  any  manner  jeopardized. 
The  state  has  the  welfare  of  all  its  citizens  in  keeping,  and  the 
public  interest  is  the  pole-star  to  all  judicial  inquiries. 

Here  a  large  manufacturing  business  had  been  established, 
and  presumably  it  gave  employment  to  quite  a  number  of 
people.  By  the  contract  these  people  are  thrown  out  of  em- 
ployment, and  deprived  of  a  livelihood,  and  no  other  of  the 
citizens  of  Michigan  are  called  in  to  take  their  places.  The 
business  is  no  longer  to  be  carried  on  here,  but  is  re- 
moved out  of  the  state.  The  parties  are  not  only  bound  by 
the  contract,  if  valid,  not  to  manufacture  here  for  a  period  of 
five  years,  but  in  seven  other  of  the  states  of  the  great  North- 
west, teeming  with  its  millions  of  people.  If  the  complainant 
could  enforce  this  contract  against  Starkey,  Ferris,  and  Olm- 
sted, and  shut  the  doors  of  that   shop,  and   prohibit   their 
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again  opening  them  for  five  years  in  any  one  of  those  states, 
they  could  as  well  make  valid  and  binding  contracts  to  shut 
the  shop  of  every  manufacturing  institution  in  the  state,  and 
in  the  other  seven  states,  and  compel  the  parties  now  owning 
and  operating  them  to  remain  out  of  business  for  a  term  of 
years,  and  hold  the  doors  of  these  shops  shut  during  such 
period;  for  the  contract  which  complainant  seeks  to  enforce 
provides  that  these  parties  shall  not  allow  their  property  to  be 
again  used  for  that  purpose  within  the  time  limited,  nor  sell 
it  to  any  one  for  that  business,  except  by  consent  of  the  com- 
plainant, and  this  under  a  penalty  of  two  thousand  dollars. 

A  somewhat  similar  question  arose  in  Wright  v.  Ryder,  36 
Cal.  342;  95  Am.  Dec.  186.  There  a  contract  had  been  en- 
tered into  for  the  purchase  by  the  Oregon  Steam  Navigation 
Company  of  the  California  Steam  Navigation  Company  of  a 
steamboat  called  the  New  World,  for  the  sum  of  seventy- 
five  thousand  dollars,  and  also  an  agreement  by  the  Oregon 
Steam  Navigation  Company  that  the  steamboat  should  not  be 
run  upon  any  of  the  routes  of  travel  on  the  rivers,  bays,  or 
waters  of  the  state  of  California  for  the  period  of  ten  years 
thereafter.  The  validity  of  this  contract  was  before  the  court, 
it  being  claimed  that  it  was  void  on  the  ground  of  public 
policy,  and  it  was  held  void,  the  court  there  saying:  "  If  the 
California  Steam  Navigation  Company,  which  now  occupies 
our  bays,  rivers,  and  inlets  with  its  fleet  of  steamboats,  should 
suddenly  convey  them  all  to  a  purchaser  on  condition  that 
they  were  not  to  be  employed  in  navigating  any  of  the 
waters  of  this  state  for  a  period  of  ten  years,  no  one  could 
doubt  that  this  would  operate  as  a  great  present  calamity  to 
the  public,  and  the  condition  would  be  void  as  a  restraint 
upon  trade.  On  the  other  hand,  if  a  sloop  or  schooner  of  fifty 
tons  burden  should  be  sold  on  a  similar  condition,  the  injury  to 
the  public  would  be  scarcely  appreciable.  In  like  manner,  if 
all  the  carpenters  and  masons  in  a  large  city  should  bind 
themselves  not  to  prosecute  their  business  in  this  state  for  a 
period  of  ten  years,  it  might  produce  great  public  inconve- 
nience; whereas,  if  only  one  carpenter  or  mason  should  enter 
into  a  similar  contract,  the  loss  of  his  services  might  not  be 
felt  by  the  public.  And  yet,  in  the  latter  case,  we  would  be 
bound  by  a  long  line  of  adjudications  in  England  and  Amer- 
ica to  hold  the  contract  void,  as  in  restraint  of  trade." 

In  the  present  case,  the  defendants  Starkey,  Ferris,  and 
Olmsted  were  not  only  to  remain  out  of  such  business  for  the 
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full  time  specified,  but  the  premises  which  had  been  used  to 
carry  on  the  manufacturing  by  them,  though  not  sold  and 
conveyed  under  the  contract,  could  not  be  again  used  for  such 
time  by  them  or  any  other  party  for  the  same  business.  I  do 
not  think  it  needs  the  citation  of  authorities  to  show  that 
contracts  of  this  nature  have  frequently  been  condemned  by 
the  courts,  and  held  void,  as  unreasonable  restraints  of  trade, 
and  therefore  void  on  the  ground  of  public  policy. 

The  decree  of  the  court  below  must  be  affirmed,  with  costs. 

Contracts  in  Restraint  of  Trade.  —  As  to  what  contracts  are  roid  as 
in  restraint  of  trade,  and  what  are  not,  see  Newell  v.  Meyendorf,  9  Mont. 
254;  18  Am.  St.  Rep.  738;  Mowe  etc.  Hdw.  Go.  v.  Towera  Hdw.  Co.,  87  Ala. 
206;  13  Am.  St.  Rep.  23,  and  note;  Santa  Clara  etc.  Co.  v.  Hayes,  76  Cal. 
387;  9  Am.  St.  Rep.  211,  and  note;  note  to  Angier  v.  Webber,  92  Am.  Dec. 
751-765.  A  contract  made  by  a  merchant,  with  a  purchaser  of  his  stock  of 
goods  and  of  his  good-will,  not  to  engage  in  business  of  the  same  kind  in  the 
same  city  for  a  certain  time  is  ralid,  and  not  in  restraint  of  trado:  Thompson 
V.  Andrua,  73  Mich.  551. 


Kalamazoo  Hack  and  Bus  Company  v.  Sootsma. 

[84  Michigan,  194.] 

Common  Carriers  —  Right  to  Control  Depot  Grounds  —  Unjust  Dis« 
CRIMINATION. — A  railroad  company  can  make  all  needful  reasonable 
rules  and  regulations  concerning  the  use  of  its  depot  and  grounds,  and 
may  exclude  all  persons  therefrom  who  have  no  business  with  the  rail- 
road or  the  passengers  going  to  or  coming  from  the  trains  or  depot,  and 
prohibit  all  persons  from  soliciting  business  for  themselves  upon  its 
premises;  but  it  cannot  arbitrarily  admit  one  carrier  of  passengers  or 
freight  to  its  depot  or  grounds,  to  the  exclusion  of  all  others,  for  no 
other  reason  than  that  it  is  for  its  own  pleasure  or  profit  so  to  do. 

Common  Carriers  —  Right  to  Discriminate  between  Hackmen.  —  A 
railroad  company  cannot,  upon  any  pretense,  except  of  wrong  or  miscon- 
duct on  the  part  of  the  person  excluded,  grant  to  one  hackman,  or  line 
of  hacks  and  omnibuses,  the  exclusive  right  to  occupy  a  place  upon  its 
depot  grounds,  nor  can  it  set  aside  the  most  favorable  part  of  such 
grounds  to  a  hack  and  omnibus  company  engaged  in  carrying  passengers 
and  freight,  to  the  exclusion  of  others  engaged  in  the  same  business. 
A  grant  of  such  privilege  is  an  unjust  discrimination,  tending  to  defeat 
competition  and  to  create  a  monopoly. 

Oshom  and  Mills,  for  the  appellant. 

Hawes  and  Luhy,  for  the  respondent. 

Morse,  J.  The  Kalamazoo  and  Hastings  Construction  Com- 
pany, a  limited  copartnership,  operating  the  Chicago,  Kala- 
mazoo, and  Saginaw  Railway,  being  in  the  actual  occupancy 
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of  a  piece  of  land  used  by  it  as  depot  grounds  in  the  city  of 
Kalamazoo,  leased  to  the  plaintiff,  also  a  limited  copartner- 
ship, operating  a  hack  and  bus  line  in  said  city,  a  certain  por- 
tion of  said  premises,  described  in  the  lease  as  "  that  piece 
of  ground  lying  and  being  between  the  sidewalk  on  the  east 
side  of  Walbridge  Street  and  the  side-track  of  the  Chicago, 
Kalamazoo,  and  Saginaw  Railway,  in  said  city,  being  seventy 
feet  in  length  from  the  south  end  of  the  depot  there  situate, 
said  piece  or  parcel  of  ground  to  be  occupied  by  said  second 
parties  for  the  purpose  only  of  an  omnibus,  baggage-wagon, 
and  hack  stand,  at  and  about  the  time  of  the  arrival  and  de- 
parture of  trains  upon  said  railway;  provided,  said  second 
parties  shall  permit  the  United  States  mail-wagon  and  the 
American  Express  Company's  wagon,  doing  business  in  the 
city  of  Kalamazoo,  to  stand  and  occupy  that  portion  of  said 
piece  or  parcel  of  land  which  shall  be  assigned  for  that  pur- 
pose by  Lewis  Sergeant,  for  the  term  of  two  years,  commencing 
on  the  twenty-first  day  of  July,  1890,  and  ending  on  the  twenty- 
first  day  of  July,  1892." 

Lewis  Sergeant  allotted  the  mail  and  express  wagons  twenty 
feet  of  ground  immediately  south  of  the  depot.  He  also 
posted  in  two  conspicuous  places,  upon  and  adjacent  to  the 
depot,  the  following  notice:  — 

"Chicago,  Kalamazoo,  and  Saginaw  Railway  Co. 
"General  Office. 
"  Kalamazoo,  Mich.,  July  21,  1890. 
*'  Notice  to  whom  it  may  concern. 

"The  Kalamazoo  Hack  and  Bus  Co.  have  leased  that  piece 
of  ground  which  lies  within  a  distance  of  seventy  (70)  feet 
immediately  south  of  depot  at  Kalamazoo,  and  between  side- 
track and  sidewalk  on  east  line  of  Walbridge  Street.  Said 
lease  contains  provision  that  Bus  Co.  will  assign  place  on  this 
ground  for  American  Express  Co.,  and  mail-wagon. 

"L.  Sergeant,  Sup't  C,  K.,  &  S.  R'y." 

Mr.  Sergeant  also  informed  the  hack  and  bus  men  generally 
that  the  ground  described  in  said  lease  had  been  leased  ex- 
clusively to  the  hack  and  bus  company  (the  plaintiflF),  and 
that  others  must  keep  off.  It  also  appeared  that  previous  to 
the  making  of  this  lease  this  ground  had  been  occupied  by 
all  the  hack  and  bus  men  in  the  city,  the  defendant,  among 
others,  having  been  in  the  habit  of  going  upon  this  ground 
and  standing  indiscriminately  about  the  depot  seeking  passen- 
gers. 
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On  August  1,  1890,  the  defendant,  Sootsma,  placed  his  hack 
upon  the  grounds  so  leased  to  plaintiff,  and,  upon  being  re- 
quested to  move  therefrom,  refused  to  do  so.  He  remained 
there  until  an  incoming  train,  and  obtained  a  passenger,  and 
drove  away  with  him.  The  plaintiff  thereupon  commenced 
suit  in  trespass  against  Sootsma  in  justice's  court,  which  re- 
sulted in  judgment  for  defendant.  Plaintiff  appealed  to  the 
circuit  court,  where  the  circuit  judge  directed  a  verdict  in 
favor  of  the  defendant,  on  the  ground  that  the  lease  was  in- 
valid, as  opposed  to  public  policy;  that  the  lessor  had  no  right 
to  grant  the  exclusive  use  of  the  land  to  the  plaintiflf  for  the 
purposes  mentioned  in  the  lease. 

There  was  some  contention  in  the  court  below,  and  in  this 
court,  regarding  the  right  of  plaintiff  to  bring  an  action  of  tres- 
pass under  this  alleged  lease,  the  defendant  claiming  that  it 
was  a  mere  license  conveying  no  property  in  the  soil.  In  the 
view  we  take  of  the  case,  this  question  does  not  become  ma- 
terial. 

The  plaintiff  gave  evidence  in  its  behalf,  upon  the  trial  in 
the  circuit,  tending  to  show  that,  in  the  selling  by  the  con- 
struction company  of  tickets  upon  its  road  to  points  upon  other 
roads  west  of  Kalamazoo,  a  coupon  was  attached  to  the  ticket 
entitling  the  passenger  to  transfer,  with  baggage,  across  the 
city  of  Kalamazoo  to  the  railway  station  at  which  the  journey 
was  to  be  resumed,  and  that  an  arrangement  had  been  entered 
into  with  the  plaintiflf  to  perform  such  service,  and  carry  such 
baggage  and  passengers;  that  prior  to  the  making  of  the  lease, 
there  had  been  trouble  between'  the  hackmen  and  the  bus- 
men at  the  depot.  Hackmen  not  connected  with  plaintiff's 
line  in  some  instances  solicited  and  secured  passengers,  who 
supposed  they  were  to  be  carried  on  these  transfer  coupons, 
and  at  the  end  of  the  trip  refused  to  accept  such  coupons, 
and  charged  them  for  so  carrying  them.  This  made  trouble 
between  the  railroad  company  and  passengers,  and  also  was 
the  cause  of  disorder  and  quarrels  between  the  various  hack 
and  bus  men  about  the  depot,  and  the  lease  was  made  to  avoid 
such  trouble  and  annoyance.  It  was  not  shown,  however,  that 
defendant  had  ever  been  engaged  in  any  quarrels,  or  that  he 
had  refused  to  carry  passengers  upon  such  coupons,  or  had  soli- 
cited passengers  with  the  idea  that  he  would  carry  them  upon 
the  coupons,  and  then  refused  to  accept  them,  and  demanded 
at  the  end  of  the  trip  other  compensation  for  carrying  them. 
But  it  is  no  matter  for  what  purpose  this  lease  was  made,  as 
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long  as  no  improper  action  upon  the  part  of  the  defendant  was 
shown  to  have  induced  it. 

The  granting  of  this  exclusive  privilege  to  occupy  this 
favored  spot  of  ground,  and  one  theretofore  used  customarily 
by  all  hackmen  and  busmen,  to  the  plaintiff,  was  a  discrimina- 
tion against  the  defendant,  as  well  as  all  other  hackmen  and 
busmen  not  in  the  employ  or  service  of  the  plaintiff,  thus 
giving  to  the  plaintifif  a  monopoly  of  the  railroad  company's 
grounds  for  the  standing  of  hacks  and  buses,  and  the  solicita- 
tion of  passengers  therefor. 

Howell's  Statutes,  section  3355,  provides  that  "  all  railroad 
corporations  shall  grant  equal  facilities  for  the  transportation 
of  passengers  and  freight  to  all  persons,  companies,  or  corpo- 
rations." 

A  violation  of  this  statute  is  punished  by  a  penalty.  This 
statute  evidently  does  not  relate  entirely  to  the  mere  carriage 
in  the  cars  of  the  road.  To  be  effective,  it  must  be  construed 
to  include,  also,  not  only  the  receiving  of  such  passengers  and 
freight  at  its  depots,  but,  as  well,  the  receiving  of  them  by  other 
"persons,  companies,  or  corporations"  at  the  point  upon  its 
road  where  the  carriage  ends.  The  access  to  its  depots  must 
be  free  and  equal  to  all,  whether  it  be  to  take  passage  or  leave 
the  trains.  No  railroad  company,  under  this  statute,  would 
be  permitted  to  give  to  one  hack  and  bus  company  exclusive 
access  to  its  depots,  or  even  better  access  than  to  others,  in  the 
carriage  of  passengers  or  freights  to  its  trains.  Nor  can  it  any 
more  appropriately  give  such  exclusive  or  better  privilege  to 
such  company  taking  passengers  or  freights  from  its  trains, 
to  be  transported  from  thence  elsewhere.  Therefore  the  cir- 
cuit court  was  right  in  directing  the  verdict  as  he  did. 

But,  independently  of  the  statute,  upon  principle,  the  plain- 
tifif could  not  recover  in  this  case.  A  railroad  company  can 
make  all  needful  reasonable  rules  and  regulations  concerning 
the  use  of  its  depots  and  grounds,  and  can  exclude  all  per- 
sons therefrom  who  have  no  business  with  the  railroad  or  the 
passengers  going  to  and  coming  from  the  trains  or  depots, 
and  it  probably  can  prohibit  all  persons  from  soliciting  busi- 
ness for  themselves  upon  its  premises;  but  it  cannot  arbi- 
trarily admit  one  common  carrier  of  passengers  or  freight  to 
its  depots  or  grounds,  and  exclude  all  others,  for  no  other  rea- 
son than  that  it  is  for  its  own  profit  or  pleasure.  Such  rules 
and  regulations  must  touch  and  affect  all  alike.  It  may  de- 
termine the  distance  from  its  depot  or  track  at  which  persons 
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Boliciting  passengers  may  stand  while  on  its  grounds,  but 
this  determination  must  affect  and  apply  to  all.  To  permit 
a  railroad  company,  upon  any  pretense,  except  of  wrong  or 
misconduct  on  the  part  of  the  person  excluded,  to  allow  one 
hackman  or  line  of  hacks  to  occupy  a  place  upon  its  grounds 
which  is  denied  to  another,  or  to  set  apart  the  most  favorable 
ground,  as  in  this  case,  to  one  company,  and  to  exclude  the 
others  therefrom,  would  be,  in  the  language  of  Justice  Field 
in  Old  Colony  R.  R.  Co.  v.  Tripp,  147  Mass.  43,  9  Am.  St.  Rep. 
661,  "  to  enable  a  railroad  corporation  largely  to  control  the 
transportation  of  passengers  and  merchandise  beyond  its  own 
line,  and  to  establish  a  monopoly  not  granted  by  its  charter, 
which  might  be  solely  for  its  own  benefit,  and  not  for  the 
benefit  of  the  public." 

The  rules  and  regulations  of  a  railroad  company  in  this  re- 
spect must  be  not  only  reasonable,  but  they  must  not  unneces- 
sarily infringe  upon  the  rights  of  the  public  and  others  having 
or  carrying  on  business  in  connection  with  railroad  traffic  or 
travel:  Summitt  v.  State,  8  Lea,  413;  41  Am.  Rep.  637.  It 
has  been  held,  in  Massachusetts,  that  a  railroad  corporation 
may  contract  with  one  to  furnish  the  means  to  carry  incom- 
ing passengers,  or  their  baggage  or  merchandise,  from  its  sta- 
tions, and  may  grant  to  him  the  exclusive  right  there  to  solicit 
the  patronage  of  such  passengers;  but  three  of  the  seven  mem- 
bers of  the  supreme  court  dissented  therefrom,  giving,  it  seems 
to  me,  much  the  better  reason  for  such  dissent:  Old  Colony 
R.  R.  Co.  V.  Tripp,  147  Mass.  35;  9  Am.  St.  Rep.  661.  I  can 
find  no  other  case  holding  this  doctrine.  In  Cravens  v. 
Rodgers,  101  Mo.  247,  the  contrary  doctrine  is  held.  The 
granting  to  the  owner  of  one  bus  line  the  exclusive  right  to 
the  best  part  of  a  railway  platform  at  the  depot,  and  confin- 
ing a  rival  line  to  other  parts  of  the  platform,  where  the 
chance  of  getting  passengers  was  not  so  good,  was  held  to  be 
a  discrimination  tending  to  destroy  competition  and  to  en- 
courage a  monopoly,  which  is  obnoxious  to  the  spirit  of  our 
Iftws,  and  contrary  to  the  constitution  of  Missouri,  which 
prohibits  "  discrimination  in  charges  or  facilities  in  transpor- 
tation .  .  .  ,  between  transportation  companies  and  individ- 
uals, or  in  favor  of  either."  And  in  Montana  U.  R'y  Co.  v. 
Langlois,  9  Mont.  419, 18  Am.  St.  Rep.  745,  it  is  held  that  a  rail- 
road company  cannot  grant  the  right  to  receive  and  discharge 
passengers  at  its  platform  to  one  hack-owner,  to  the  exclusion 
of  others.     In  an  able  opinion,  the  case  of  Old  Colony  R.  R, 
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Co.  V.  Tripp,  147  Mass.  35,  9  Am.  St.  Rep.  661,  is  reviewed, 
and  the  argument  of  the  majority  opinion  in  that  case  criti- 
cised and  controverted.  For  other  cases  bearing  upon  this 
question,  see  Marriott  v.  London  etc.  R'y  Co.,  1  Com.  B.,  N.  S., 
499;  In  re  Palmer,  L.  R.  6  Com.  P.  194;  In  re  Parkinson,  L.  R. 
6  Com. P.  554;  Camhlos  v.  Railroad  Co.,  9  Phila.  411;  New  Eng- 
land Exp.  Co.  V.  Maine  Cent.  R.  R.  Co.^  57  Me.  188;  2  Am. 
Rep.  31. 

While  many  of  the  cases  above  cited  are  decided  in  refer- 
ence to  statutes  of  the  same  import  as  our  own,  it  is  clear  to 
me  that  the  action  of  the  construction  company  —  railroad 
company  —  in  this  case,  in  leasing  this  ground  to  plaintiff, 
would,  if  sustained  as  valid,  tend  to  encourage  and  promote  a 
monopoly  of  carriage  of  passengers  from  this  depot  at  Kalama- 
zoo, not  only  to  connecting  routes  of  travel  upon  other  rail- 
roads, out  of  the  city,  but  to  places  within  the  city,  contrary 
to  the  spirit  of  our  laws,  and  against  that  public  policy  that 
refuses  to  encourage  or  foster  monopolies  in  any  kind  of  busi- 
ness. 

The  pka  is  made  that  the  railway  company,  owning  these 
grounds,  or  having  the  actual  occupancy  and  possession 
thereof,  has  the  same  right  of  control  over  them  that  any  citi- 
zen would  have  under  similar  circumstances,  provided  only 
that  it  discharges  its  duties  to  the  public,  with  reference 
thereto,  as  a  common  carrier.  This  is  true.  But  when  the 
ground  is  used  in  its  business  as  common  carrier,  and  for  the 
purpose  of  the  standing,  or  "  setting  "  of  hacks  and  buses  to 
solicit  the  patronage  of  incoming  passengers,  then  it  must  use 
it  for  the  benefit  of  all,  and  not  for  the  privilege  of  one.  It 
could  probably  refuse,  if  such  refusal  was  reasonable  in  that 
there  was  other  proper  ground  for  them  to  stand  upon,  to  per- 
mit any  hacks  or  buses  to  occupy  the  ground  at  all;  but  if  it 
opens  the  door  to  one,  all  must  enter  and  have  equal  facilities 
and  privileges  one  with  the  other.  No  doubt,  one  wrongfully 
creating  disorder  or  disturbance  upon  this  ground,  or  defraud- 
ing or  deceiving  passengers,  could  be  lawfully  ejected  there- 
from, and,  persisting  in  such  conduct,  be  forever  barred 
therefrom  by  the  railroad  company;  but  that  would  be  a  mat- 
ter for  the  railroad  company,  rather  than  the  plaintiff.  As 
the  case  stands,  the  plaintiff  had  no  better  right  upon  the 
premises  than  Sootsma. 

The  judgment  of  the  court  below  is  affirmed,  with  co^tfl. 
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Carrier  of  Passengers  —  Right  to  Graih'  Exclusive  Privileges  or 
Preferences  to  Hackmen  or  Other  Solicitors.  — Notwithstanding  the 
■erious  conflict  existing  between  the  authorities  upon  this  subject,  we  think 
the  better  reasoning  sustains  the  doctrine  approved  in  the  principal  case; 
namely,  that  a  railway  company  or  other  common  carrier  may  exclude  all 
persons  from  its  depot  or  grounds  who  are  not  using  or  seeking  to  use  its 
means  of  carriage,  but  it  cannot  grant  an  exclusive  right  or  more  favorable 
preference  to  one  individual  or  company  engaged  in  soliciting  patronage  from 
its  passengers,  than  it  gives  to  another  individual  or  company  engaged  in  the 
same  line  of  business.  It  seems  to  us  that  an  agreement  to  grant  such  ex- 
elusive  privilege  to  any  one  person  is  contrary  to  public  policy  and  the  spirit 
of  our  laws,  especially  in  the  face  of  a  statutory  or  constitutional  provision 
existing  in  nearly  all  of  the  states  prohibiting  discrimination  in  charges  or 
facilities  for  transportation  between  carriers  or  individuals,  or  in  favor  of 
either.  In  the  words  of  Judge  Brace  in  Cravena  v.  Rodgera,  101  Mo.  253:  "  If 
better  facilities  are  afforded  to  one  carrier  than  another  by  the  connecting 
carrier,  competition  is  discouraged,  a  monopoly  created,  and  the  traveling 
public  are  apt  to  receive  a  slow,  uncomfortable,  slovenly,  negligent,  and  ex- 
pensive service.  Monopolies  are  obnoxious  to  the  spirit  of  our  laws,  and 
ought  to  be  discouraged. " 

In  England,  under  a  statute  similar  in  its  provisions  to  those  which  exist 
in  most  of  the  states  of  the  American  Union,  the  rule  is  well  settled  that  a 
railway  company  cannot  exclude  one  line  of  omnibuses  engaged  in  bringing 
and  taking  passengers  to  and  from  the  railroad  from  its  station  grounds, 
when  other  omnibuses  engaged  in  the  same  business  are  admitted.  In  Marriott 
V.  London  etc.  R'y  Co.,  1  Com.  B.,  N.  S.,  499,  87  Eug.  Com.  L.  498,  Cockburn, 
C.  J.,  observed:  "I  am  of  opinion  that  giving  an  undue  and  unreasonable 
preference  to  and  in  favor  of  Williams  brings  the  company  within  the  pro- 
visions of  the  statute.  I  see  no  reason  why  this  preference  should  be  given 
to  one  omnibus,  and  to  the  exclusion  of  another.  I  therefore  think  the  rule 
should  be  made  absolute,  to  the  extent  of  enjoining  the  company  to  admit 
the  complainant's  omnibus  into  the  station  of  this  railway  at  all  reasonable 
times,  for  the  purpose  of  receiving  and  setting  down  passengers  and  goods, 
in  the  same  manner  and  to  the  same  extent  as  other  public  vehicles  of  a  similar 
description  are  admitted  into  the  yard  for  that  purpose."  So  in  Palmer  v. 
London  etc.  R'y  Co.,  L.  R.  6  Com.  B.,  an  injunction  was  granted  against  the 
company  for  refusing  to  admit  vans  containing  goods  to  the  station-yard  for 
delivery  to  the  company  for  transportation  by  it;  and  in  Parkinson  v.  Great 
Western  R'y  Co.,  L.  R.  6  Com.  B.  554,  an  injunction  was  granted  against  the 
company  for  refusing  to  deliver  at  the  station,  to  a  person  authorized  to  re- 
ceive them,  packages  of  goods  which  had  been  transported  on  the  railroad. 

As  was  remarked  in  the  beginning,  the  few  authorities  to  be  found  in  the 
United  States  on  this  subject  are  conflicting.  Still,  we  apprehend  that  the  ma- 
jority of  them,  as  well  as  the  better  reasoning,  are  in  support  of  the  English 
doctrine  above  announced.  In  the  late  case  of  Cravens  v.  Rodgera,  101  Mo. 
247,  the  owner  of  an  omnibus  line  constructed  an  approach  to  a  railroad  plat- 
form under  an  oral  agreement  with  the  agent  of  the  railroad  company  that 
he  should  have  the  exclusive  use  thereof;  but  the  court  decided  that  the  com- 
pany could  not  grant  him  such  exclusive  privilege,  so  as  to  limit  the  teams 
of  a  competing  line  of  omnibuses  to  other  parts  of  the  platform,  where  the 
opportunities  for  obtaining  passengers  were  not  so  favorable.  Brace,  J.,  in 
delivering  the  opinion,  said:  "The  exclusive  privilege  which  the  plaintiffs 
claim,  under  their  license  from  the  railroad  company's  station-agent,  of  oc- 
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cupving  the  spaco  besi  le  the  railroad  platform  of  easiest  approach  thereto, 
next  to  the  station-building,  the  objective  point  for  the  discharge  of  the  rail- 
road passenijers,  is  a  valuable  one,  giving  the  plaintiffs  an  advantage  in  car- 
rying on  their  business  over  the  defendants,  their  rivals  in  the  same  line  of 
busine:is.     The  business  of  both  parties  is  that  of  common  carriers  for  hire, 
on  the  same  line,  and   by  their  connection  with  the  railroad  forming  on© 
".ontinuous  line,  by  which  passengers  are  transported  to  the  same  general 
destination,  the  railroad  company  carrying  them  to  its  station  near  the  city, 
and  the  plaintiffs  and  defendants  carrying  them  to  their  several  destinationa 
in  the  city.     As  common  carriers,  it  ia  the  duty  of  each  of  the  parties  to 
transport  all  persons  who  offer  to  take  and  pay  for  passage  with  them,  and 
they  are  charged  with  grave  and  responsible  duties  to  such  persons  when  they 
have  once  taken  passage.     They  must  make  the  trip,  whether  they  have  one 
or  many  passengers.     As  a  corollary  of  this  duty  to  carry  all,  there  ought 
to  be  a  corresponding  right  upon  the  part  of  each  to  have  the  same  facilities 
afforded  them  to  obtain  the  passage  in  their  respective  vehicles  of  such  pas- 
sengers as  are  brought  to  the  point  of  connection  by  the  connecting  carrier, 
the  railroad  company,  on  the  same  general  route.     In  this  way  the  enter- 
prise of  each  is  encouraged,  competition  is  stimulated,  the  price  of  transpor- 
tation is  kept  within  reasonable  bounds,  the  safest,  best,  and  most  comfortabla 
means  of  conveyance,  a  rapid  passage,  and  polite  and  agreeable  service  are 
apt  to  be  secured  to  the  traveling  public.     On  the  other  hand,  if  better  facil- 
ities are  afforded  to  one  carrier  than  another  by  the  connecting  carrier,  com- 
petition is  discouraged,  a  monopoly  created,  and  the  traveling  public  are  apt 
to  receive  a  slow,  uncomfortable,  slovenly,  negligent,  and  expensive  service." 
Another  late  case  involving  the  same  principles,  and  decided  the  sam» 
way,  is  that  of  New  England  Express  Co.  v.  Maine  Central  R.  R.  Co.,  57  Me. 
188;  2  Am.  Rep.  31.     In  that  case,  the  railroad  company,  by  agreement, 
gave  to  the  Eastern  Express  Company  the  exclusive  right,  for  four  years,  to 
use  a  certain  separate  apartment  in  a  car  attached  to  each  of  its  passenger 
trains  for  the  purpose  of  carrying  an  express-messenger  and  merchandise, 
and  agreed  that  it  would  not  let  any  space  in  its  passenger  trains  during  tha 
continuance  of  such  contract  to  any  other  express  carrier.     Before  the  ex- 
piration of  the  contract,  the  railroad  company  refused,  upon  any  terms,  to 
receive  the  express  matter  of  another  express  company,  when  and  where 
they  received  that  of  the  contracting  express  company.     The  court  deter- 
mined that  it  was  not  within  the  power  of  the  railroad  company  to  grant  any 
such  exclusive  privilege,  and  that  it  was  liable  in  damages  for  so  doing. 
The  statute  under  which  that  case  was  decided  provided  that  all  engaged  in. 
the  business  of  carrying  express  matter  "  should  have  reasonable  and  equal 
terms,  facilities,  and  accommodations  for  the  transportation  of  themselves, 
their  agents  and  servants,  and  of  any  merchandise  and  other  property,  upon 
any  railroad  owned   and  operated  within  the  state,  and  of  the  use  of  the 
depot  and  other  buildings  and  grounds  of  such  corporation,  and  at  any  point 
of  intersection  of  two  railroads  reasonable  and  equal  terms  and  facilities  of 
interchange."     An  examination  will  disclose  a  striking  similarity  between 
the  terms  of  this  statute  and  those  general  statutory  provisions  of  the  several 
states  under  which  cases  analogous  to  the  principal  case  must  necessarily  be 
decided;  and  the  court,  in  referring  to  the  statute  quoted,  said:  "The  de- 
fendants [the  railroad  company]  cannot  object  to  this  statute,  unless  they 
bad  before  its  passage  an  unlimited  right  to  impose  unreasonable  and  un- 
equal terms,  to  give  special  privileges,  to  confer  monopolies,  selecting  from- 
the  great  public,  from  whom  they  acquired  their  powers  and  franchise,  wb«- 
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shall  be  the  special  and  selected  objects  of  their  bounty,  and  M-ho  shall  not. 
The  wildest  and  most  extravagant  supporter  of  vested  rights  will  hardly 
claim  this.  It  would  imply  madness  or  crime  on  the  part  of  the  legislature 
granting  such  rights.  If,  then,  the  defendants  have  no  such  right,  the  grant 
of  a  monopoly  to  one  corporation  at  the  expense  of  the  general  public  is  alike 
a  violation  of  the  common  as  of  the  statute  law,  and  cannot  be  upheld." 

In  Sanford  v.  Catawissa  etc.  R.  R.  Co.,  24  Pa.  St.  378,  64  Am.  Dec.  667,  the 
company  sought,  by  contract,  to  give  an  express  company  the  exclusive  privi- 
lege of  transportation  on  its  passenger  trains,  and  the  court  remarked:  "The 
railroad  corporation  has  no  right  to  do  this.  The  power  to  regulate  the 
transportation  on  the  road  does  not  carry  with  it  the  right  to  exclude  any 
particular  individuals,  or  to  grant  exclusive  privileges  to  others.  Competition 
is  the  best  protection  to  the  public,  and  it  is  against  the  policy  of  the  law  to 
destroy  it  by  creating  a  monopoly  of  any  branch  of  business.  It  cannot 
be  done  except  by  the  clearly  expressed  will  of  the  legislative  power.  If  it 
possessed  this  power,  it  might  build  up  one  set  of  men  and  destroy  others; 
advance  one  kind  of  business  and  break  down  another;  and  might  make 
even  religion  and  politics  the  tests  in  the  distribution  of  its  favors.  Such  a 
power  in  a  railroad  corporation  might  produce  evils  of  the  most  alarming 
character.  The  rights  of  the  people  are  not  subject  to  any  such  corporate 
control.  Like  the  customers  of  a  grist-mill,  they  have  a  right  to  be  served, 
all  other  things  equal,  in  the  order  of  their  applications.  A  regulation,  to  he. 
valid,  must  operate  on  all  alike.  If  it  deprives  any  person  of  the  benefits  of 
the  road,  or  grants  exclusive  privileges  toothers,  it  is  against  law,  and  void." 
An  innkeeper  is  bound  to  admit,  under  proper  limitations,  travelers  and 
those  who  have  business  with  them  as  such,  and  if  he  gives  a  general  license 
to  enter  his  inn  to  one  stage-driver,  whose  business  is  connected  with  his 
guests  in  their  character  as  travelers,  he  cannot  lawfully  exclude  others  who 
are  pursuing  the  same  business,  and  who  enter  for  a  similar  purpose:  Mark- 
ham  V.  Brawn,  8  N.  H.  623;  31  Am.  Dec.  209,  In  the  recent  and  well-con- 
sidered case  of  Montana  etc.  R'y  Co.  v.  Langlois,  9  Mont.  419,  18  Am.  St. 
Rep.  745,  the  exact  topic  here  under  discussion  received  the  thoughtful  at 
tention  of  the  court,  and  it  was  there  determined,  after  a  full  review  of 
all  the  authorities,  that  a  general  rule  or  regulation,  as  applied  to  the  gov- 
ernment of  the  conduct  of  persons,  or  of  a  class  of  persons,  contemplates 
uniformity,  and  not  discrimination,  in  its  requirements;  and  a  grant  by  a  rail- 
way company  of  a  special  privilege  to  a  portion  of  the  platform  at  one  of  its 
stations  to  one  hackman,  to  the  exclusion  of  all  others  engaged  in  the  same 
business,  is  not  such  a  regulation  as  a  common  carrier  has  a  right  to  adopt, 
either  under  the  provisions  of  the  constitution,  or  under  its  power  to  make 
and  enforce  reasonable  regulations  governing  persons  coming  to  its  stations 
and  platforms. 

Of  the  cases  that  maintain  the  contrary  doctrine  to  that  above  enunciated, 
perhaps  Old  Colony  R.  R.  Co.  v.  Tripp,  147  Mass.  35,  9  Am.  St.  Eep.  661,  is 
the  leading  one.  In  that  case  the  court  decided  that  a  railroad  company 
may  grant  to  one  person  who  owns  a  line  of  wagons  the  exclusive  right  of 
coming  upon  its  grounds  to  solicit  the  patronage  of  incoming  passengers  with 
respect  to  carrying  their  baggage  or  merchandise,  and  may  exclude  another 
person  owning  a  wagon  from  the  exercise  of  such  right,  notwithstandini,'  a 
statute  providing  that  "every  railroad  corporation  shall  give  to  all  persons 
or  companies  reasonable  and  equal  terms,  facilities,  and  accommodations  for 
the  transportation  of  themselves,  their  agents  and  servants,  and  of  any 
merchandise  or  other  property,  upon  its  railroad,  and  for  the  use  of  its  depot 
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and  other  buildings  and  grounds."  Such  statute  only  applies  to  relations 
between  railroads,  as  carriers,  and  their  patrons.  This  case  was  decided  by 
an  almost  equally  divided  court,  four  judges  concurring  in  the  doctrine  here 
expressed,  while  three  judges  concurred  in  an  opinion  in  support  of  the  rule 
established  by  the  other  cases  cited  above.  The  opinion  which  stands  as  the 
judgment  of  the  court  has  been  severely  criticised  both  in  Montana  etc.  R'y 
Co,  V.  Langlois,  9  Mont.  419,  18  Am.  St.  Rep.  745,  and  in  the  principal  case. 
Other  cases  exist,  however,  in  which  the  Massachusetts  rule  is  announced. 
Thus  in  Barry  v.  Oyster  Bay  etc.  Co.,  67  N.  Y.  301,  23  Am.  Rep.  115,  it  was 
determined  that  a  carrier  of  passengers  may  establish  on  his  car  or  vessel 
an  agency  for  the  delivery  of  passengers'  baggage,  and  may  exclude  all 
others  who  seek  to  enter  or  travel  thereon  for  the  purpose  of  competing  with 
Buch  agency.  And  in  Flukerv.  Georgia  R.  R.  etc.  Co.,  81  Ga.  461,  12  Am. 
St.  Rep.  328,  it  was  decided  that  the  dominion  of  a  railroad  company  over 
its  trains,  tracks,  and  right  of  way  was  no  less  complete  or  exclusive  than 
that  which  every  owner  has  over  his  own  property.  Such  company  may  ex- 
clude whom  it  pleases,  when  they  have  come  to  transact  their  own  private 
business  with  passengers  or  other  third  persons,  and  admit  whom  it  pleases 
when  they  come  to  transact  such  business.  This  applies  to  selling  lunches 
to  or  soliciting  orders  from  passengers  for  the  sale  of  lunches. 

The  late  case  of  Oiiswold  v.  IVebb,  decided  by  the  supreme  court  of  Rhode 
Island,  November  30,  1889,  not  yet  officially  reported  in  the  reports  of  that 
state,  but  appearing  in  40  Am.  &  Eng.  R.  R.  Cas.  683,  was  an  action  of  tres- 
pass against  a  hack-driver  for  going  on  a  wharf  used  by  a  steamboat  company, 
where,  by  the  rules  of  the  wharf,  only  drivers  with  licenses  could  stand  their 
carriages;  and  it  was  held  a  good  defense,  that  he  was  on  the  wharf  by  spe- 
cial contract  to  get  and  convey  a  certain  passenger  who  was  to  arrive  at  the 
wharf  by  that  boat,  and  that  he  was  not  there  to  solicit  business;  and  although 
perhaps  not  necessary  to  the  decision  of  that  case,  the  court  therein  said: 
"We  understand  the  rules  to  forbid  an  unlicensed  hackney  carriage  to  stand 
upon  the  wharf  at  all;  for  none  are  allowed  to  stand  in  the  roadways,  except 
on  the  licensed  stands,  and  none  are  allowed  to  occupy  a  stand  without  a 
license.  But  the  wharf  is  leased  to  a  common  carrier  of  passengers,  with  a 
provision  that  the  space  east  of  the  restaurant  shall  be  reserved  for  the  use 
of  private  carriages  of  passengers  arriving  at  the  wharf.  The  question  of 
right,  therefore,  is  the  same  as  it  would  be  between  passengers  and  a  com- 
pany that  owns  its  terminus.  While  such  ownership  carries  with  it  the  right 
of  control  in  most  respects  the  same  as  in  private  property,  a  railroad  station 
or  steamboat  wharf  is  in  some  respects  a  public  place.  The  public  have 
the  right  to  come  and  go  there  for  the  purpose  of  travel;  for  taking  and 
leaving  passengers;  and  for  other  matters  growing  out  of  the  business  of  the 
company  as  a  common  carrier.  But  the  company  has  the  right  to  say  that 
no  business  of  any  other  character  shall  be  carried  on  within  the  limits  of  its  ' 
property.  It  has  the  right  to  say  that  no  one  shall  come  there  to  solicit  trade, 
simply  because  it  may  be  convenient  for  travelers,  and  so  to  say  that  none 
except  tliose  whom  it  permits  shall  solicit  in  the  busiuesa  of  hacking  or  ex- 
pressing." 
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PeATT    V.    BURHANS. 

[84  Michigan,  487.] 

Sales  —  Retention  oy  Title  by  Vendor  —  Rights  ov  Purchasers.  —  A 
contract  of  sale,  by  which  the  title  to  goods  ia  to  remain  in  the  vendor 
until  paid  for  or  sold  in  due  course  of  trade  by  the  vendee,  to  whom  they 
are  delivered,  is  valid;  and  a  purchaser  from  him  in  due  course  of  trade 
takes  a  good  title,  while  others,  not  so  purchasing,  cannot  rely  upon  hia 
bare  possession  as  conclusive  evidence  of  title. 

Sales  —  Fraudulent  Representations  by  Vendor. — Evidence  of  false 
representations  made  by  a  vendee  as  to  his  financial  standing  at  the  time 
goods  are  delivered  to  him,  but  not  relied  upon  by  the  vendor  in  making 
the  delivery,  under  a  contract  that  the  title  to  them  is  to  remain  in  the 
vendor  until  they  are  paid  for  or  sold  in  due  course  of  trade,  ia  immaterial 
and  inadmissible  in  an  action  of  replevin  by  the  vendor  to  recover  the 
goods  from  a  third  person,  who  is  not  a  purchaser  in  due  course  of  trade. 

Watson  and  Chapman,  for  the  appellant. 

Lyon  and  HacJcleman,  for  the  respondents. 

Grant,  J.  Plaintiffs  were  partners  in  business  in  Bing- 
hamton,  New  York,  under  the  firm  name  of  the  Binghamtoa 
Cigar  Company.  In  November,  1889,  Mr.  Imhoff,  one  of  the 
plaintiffs,  went  to  Owosso,  Michigan,  and  entered  into  an  ar- 
rangement with  the  Owosso  Cigar  Company,  a  copartnership 
composed  of  a  Mr.  Chase  and  a  Mr.  Totten,  by  which  they 
agreed  to  send  and  deliver  to  them  cigars.  Mr.  Imhoff  testi- 
fies that  plaintiffs  agreed  to  furnish  Chase  and  Totten  all  the 
goods  they  wanted;  the  title  thereto  to  be  retained  in  plain- 
tiffs until  paid  for  or  sold,  and  when  sold,  the  accounts  to 
belong  to  them.    This  was  denied  by  defendant's  witnesses. 

The  defendant,  Burhans,  had  indorsed  for  Chase  and  Tot- 
ten for  about  six  thousand  dollars.  Plaintiffs  shipped  goods 
to  Chase  and  Totten,  and  shortly  after,  they  turned  over  all 
their  stock,  including  the  goods  furnished  by  plaintiffs,  to  de- 
fendant, Burhans,  and  gave  him  a  bill  of  sale  thereof,  which 
defendant  claims  was  a  bona  fide  purchase  in  consideration 
of  his  indorsements.  Defendant  took  possession  of  the  goods. 
Plaintiffs  demanded  of  him  possession  of  the  goods  then  in 
the  stock,  and  which  they  had  furnished  to  Chase  and  Totten. 
Defendant  refused  possession,  and  thereupon  plaintiffs  brought 
this  suit  in  replevin,  and  recovered  possession.  The  trial  re- 
sulted in  a  verdict  and  judgment  for  plaintiffs. 

The  case  was  submitted  to  the  jury  upon  two  theories: 
1.  That  plaintiffs  had  not  parted  with  the  title  to  the  goods, 
that  they  were  not  sold  to  defendant  in  the  due  course  of 
trade,  and  they  were  entitled  to  recover  possession;  2.  That 
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Chase  and  Totten  made  false  and  fraudulent  representations 
to  plaintiffs  as  to  their  financial  standing,  and  that  therefore 
plaintiffs  might  rescind  the  sale  and  recover  the  goods. 

It  is  impossible  to  tell  from  the  record  upon  which  theory 
the  verdict  was  rendered.  It  is  very  doubtful  whether  the 
representations  alleged  to  have  been  made  were  in  fact  or  in 
law  fraudulent;  but  it  is  unnecessary  to  determine  that  ques- 
tion. All  the  evidence  in  regard  to  such  representations  or 
the  financial  condition  of  the  firm  was  immaterial.  Mr.  Im- 
hoff,  who  made  the  arrangement  on  behalf  of  plaintiffs,  testi- 
fied that  he  "  did  not  rely  upon  these  representations,  but 
upon  his  contract;  that  it  was  immaterial  to  plaintiffs  what 
their  financial  condition  was;  that  the  statement  made  by 
Chase  to  him  that  they  could  clean  up  three  thousand  to  three 
thousand  five  hundred  dollars  did  not  deceive  hira,  and  that 
he  did  not  rely  upon  it." 

The  court  therefore  erred  in  not  striking  out  all  evidence  of 
these  representations  upon  motion  of  the  defendant's  attor- 
neys. That  plaintiffs  did  not  rely  upon  these  alleged  repre- 
sentations is  evident  from  the  further  fact  that  when  Mr. 
ImhoflF  demanded  the  goods  of  defendant,  he  only  claimed 
them  under  the  contract.  It  is  therefore  unnecessary  to  dis- 
cuss separately  any  of  the  forty-three  assignments  of  error. 

It  is,  however,  proper  to  note  that  the  assignment  of  error 
upon  the  charge  of  the  judge  is  too  general.  It  is,  that  the 
judge  erred  in  giving  that  portion  of  his  charge  to  the  jury 
commencing,  "I  give  you  these  requests  on  the  part  of  the 
plaintiffs,"  and  ending  with,  "  I  give  you  these  requests  on 
the  part  of  the  defendant."  This  involved  twelve  requests  of  the 
plaintiffs,  the  most  of  which  were  correct  propositions  of  law. 

The  sole  issue  for  the  jury  was,  whether  or  not  the  plaintiflfs 
and  Totten  and  Chase  made  a  contract  by  which  the  title  of 
the  goods  was  to  remain  in  the  plaintiffs  until  they  were  paid 
for,  or  sold  in  the  due  course  of  trade.  The  defendant  did  not 
buy  them  in  the  due  course  of  trade;  and  therefore,  if  such  a 
contract  was  made,  the  plaintiffs  were  entitled  to  recover. 
Such  a  contract  is  valid  under  the  repeated  decisions  of  this 
court,  and  we  are  not  concerned  with  the  decisions  of  other 
courts  upon  the  subject.  Those  who  purchased  in  the  usual 
course  of  trade  would  take  a  good  title.  Those  who  did  not 
purchase  in  the  usual  course  of  trade  could  not  rely  upon  the 
bare  possession  of  their  vendor  as  conclusive  evidence  of  title. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 
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Sales. — Title  Retained  in  the  Vendor:  See  Stephens  v.  Oifford,  137 
Pa.  St.  219;  21  Am.  St.  Rep.  868,  and  note.  That  property  may  be  deemed 
"sold,"  it  is  not  necessary  that  title  should  have  actually  passed  to  the 
vendee:  Baton  v.  Richeri,  83  CaL  185.  Title  does  not  pass  in  chattels  sold 
upon  condition  that  the  price  mast  be  paid  upon  delivery,  until  the  pay- 
ment of  such  price:  Empire  State  etc.  Co.  v.  Grant,  114  N.  Y.  40;  and  a  ten- 
der of  only  a  part  of  the  price  is  not  sufficient:  Jennings  v.  West,  40  Kan. 
372.  The  rule  is  a  harsh  one  which  allows  the  seller  to  retain  title  to  per- 
sonalty which  he  has  apparently  sold  to  one  who  is  permitted  to  have  the 
possession,  control,  and  apparent  ownership  thereof,  without  notice  being 
given  to  such  persons  as  deal  with  the  buyer:  Edwards  v.  Symons,  65  Mich 
348. 

The  vendee  of  personalty  sold  on  condition  that  the  vendor  should  retain 
title  until  the  payment  of  the  price  may  exchange  it  for  other  property 
before  he  pays  the  price;  but  such  a  barter  does  not  affect  the  vendor's  title 
to  the  property  received  from  him,  nor  does  it  confer  on  him  any  rights  in 
the  property  for  which  it  was  exchanged:  Deadman  v.  Earle,  52  Ark.  165. 
A  vendee  in  lawful  possession  of  personalty,  under  a  contract  whereby  the 
vendor  is  to  retain  title  until  a  certain  condition  is  performed,  cannot  be  dis- 
possessed by  replevin:  Sewing  Machine  Co.  v.  Botluxne,  70  Mich.  443. 

Under  a  contract  for  the  sale  of  personalty,  it  being  stipulated  that  the 
vendor  should  retain  title  till  the  property  should  be  shipped  to  the  ven- . 
dee,  it  could  not  be  seized  to  satisfy  taxes  assessed  against  the  vendor 
prior  to  its  shipment:  Hovey  v.  Oow,  81  Mich.  314.  Compare  Jenka  v. 
Colwell,  66  Mich.  420;  11  Am.  St.  Rep.  502,  and  note.  A  purchaser  of  chat- 
tels from  one  in  possession  under  a  conditional  sale  gets  only  the  title  of 
his  vendor,  even  though  he  buys  in  ignorance  of  the  condition  and  in  good 
faith:  Sumner  v.  Woods,  67  Ala.  139;  42  Am.  Rep.  104,  and  note  105-107; 
Begok  v.  Stone^  72  Mich.  71. 


Millard  v.  Truax. 

[84  Michigan,  617.] 
Assault  —  Evidence  —  Provocation  —  Mitioation  o»  Damages.  —  A  de- 
fendant cannot  give  in  evidence,  in  mitigation  of  damages  for  an  assault, 
the  acts  and  declarations  of  the  plaintiff  at  a  different  time,  or  any  ante- 
cedent facts  which  are  not  fairly  to  be  considered  as  part  of  one  and  the 
same  transaction.  To  entitle  the  defendant  to  give  evidence  of  provoca- 
tion in  mitigation  of  damages,  the  provocation  must  be  so  recent  and 
immediate  as  to  induce  a  presumption  that  the  violence  done  was  com- 
mitted under  the  immediate  influence  of  the  feelings  and  passions  ex- 
cited by  it 

Watts  and  Smith,  and  Robert  E.  Frazer,  for  the  appellant. 

F.  B.  Wood,  J.  E.  Bird,  and  Weaver  and  Bean,  for  the  re- 
spondent. 

Long,  J.  This  is  an  action  of  trespass  for  an  assault  and 
battery.  Plaintiff  had  verdict  and  judgment  for  four  hundred 
dollars.     Defendant  brings  error. 
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The  plaintiff  is  seventy-five  years  of  age,  and  an  attorney 
at  law.  He  naet  the  defendant  in  the  hall  of  the  court-house 
in  Adrian,  Lenawee  County,  where  the  parties  reside.  It  ap- 
pears that  some  litigation  had  been  going  on  between  them, 
and  the  plaintiff,  on  the  morning  of  the  claimed,  assault, 
accosted  the  defendant,  and  told  him  he  had  paid  the  money 
in  on  the  decree.  Plaintiff  had  filed  a  bill  to  redeem  from  a 
certain  mortgage,  and  the  decree  granted  him  the  right  to 
redeem  upon  the  payment  of  a  certain  amount,  which  he  had 
paid  to  the  register  of  the  court  in  Ingham  County.  Upon 
being  thus  accosted,  the  defendant  replied:  "Yes,  damn  you; 
you  have  robbed  me  out  of  that  farm,  and  damn  you,  I  will 
be  revenged."  He  thereupon  struck  the  plaintiff  with  his 
fist,  knocking  him  down,  causing  a  severe  contusion  on  the 
cheek,  near  the  eye.  This  was  the  plaintiff's  claim.  On  his 
cross-examination  he  was  permitted  to  testify  that  before  that 
time  he  had  obtained  a  decree  against  the  defendant  for  the 
possession  of  the  farm;  that  he  was  compelled  to  go  to  the 
court,  and  take  proceedings  to  enforce  it;  that  he  made  com- 
plaini  against  defendant  for  contempt  of  court  in  not  obeying 
the  decree,  and  the  court  pronounced  the  defendant  guilty, 
and  committed  him  to  jail. 

The  defendant  was  called  as  a  witness,  and  testified  that  he 
was  imprisoned  for  such  contempt  for  some  six  months;  that 
when  he  was  first  shut  up,  the  sheriff  gave  him  for  a  time  the 
limits  of  the  town.     He  was  then  asked  by  his  counsel:  — 

"  Q.  Now,  did  or  did  not  Mr.  Millard  come  up  there  and 
order  the  sheriff  to  shut  you  up  entirely?  A.  He  made  the 
order,  the  sheriff  told  me.  I  did  not  hear  it,  no  more  than 
the  sheriff  told  me." 

Plaintiff's  counsel  moved  to  strike  this  testimony  out, 
and  it  was  so  ordered.  The  following  question  was  then 
asked: — 

"  Q.  Were  you,  shortly  after  that,  shut  up  and  kept  con- 
fined?    A.  Yes,  sir;  it  injured  my  health." 

This  was  objected  to  as  immaterial,  and  the  objection  sus- 
tained. This  is  claimed  as  error.  There  was  no  exception 
taken  to  these  rulings,  and  for  that  reason  they  cannot  now 
be  considered;  but  even  if  there  had  been  proper  exceptions, 
the  rulings  were  correct.  Such  testimony  was  wholly  incom- 
petent and  immaterial,  so  far  as  the  defense  was  concerned. 
It  could  not  have  been  allowed  even  in  mitigation  of  damages. 
Its  admission  would  rather  have  tended  to  aggravate  the  dam- 
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ages.  It  was  at  a  time  long  prior  to  the  assault.  The  im- 
prisonment  itself,  it  appears,  was  by  order  of  the  court  for 
contempt.  If  the  defendant  had  been  wronged  by  such  im- 
prisonment, he  certainly  had  no  right  to  revenge  it  upon  the 
person  of  the  plaintiff.  A  defendant  cannot  give  in  evidence  in 
mitigation  of  damages  for  an  assault  the  acts  and  declarations 
of  the  plaintiff  at  a  different  time,  or  any  antecedent  facts 
which  are  not  fairly  to  be  considered  as  part  of  one  and  the 
same  transaction.  To  entitle  the  defendant  to  give  evidence 
of  provocation  in  mitigation  of  damages,  the  provocation  must 
be  so  recent  and  immediate  as  to  induce  a  presumption  that 
the  violence  done  was  committed  under  the  immediate  influ- 
ence of  the  feelings  and  passions  excited  by  it:  Coxe  v.  Whitney, 
9  Mo.  531;  Lee  v.  Woolsey,  19  Johns.  319;  10  Am.  Dec.  230. 

The  only  other  error  assigned  relates  to  the  charge  of  the 
court.  It  is  conceded  that  the  court  correctly  stated  the  rule 
to  the  jury  upon  the  question  of  exemplary  damages;  but  it  is 
urged  that,  having  stated  what  circumstances  would  authorize 
exemplary  damages,  he  should  also  have  stated  in  the  same 
connection  what  circumstances  would  mitigate  or  reduce  the 
exemplary  damages.  No  instructions  to  the  jury  were  asked 
by  the  defendant,  and  the  attention  of  the  court  was  in  no 
way  called  by  counsel  to  any  fact  or  circumstance  which 
would  have  mitigated  the  damages,  and  no  fact  or  circum- 
stance is  pointed  out  here,  and  the  record  does  not  disclose 
any.  It  appears  by  the  record  to  have  been  a  cruel,  wanton, 
and  malicious  assault,  committed  without  any  immediate 
provocation,  for  the  purpose  of  revenge  for  some  claimed  pre- 
vious wrong.  It  was  committed  upon  an  aged  and  infirm  man, 
who  had  pleasantly  accosted  him  that  morning.  We  see  no 
error  in  the  case. 

The  judgment  must  be  aflfirmed,  with  costs. 


Assault.  —  Provocation,  when  Admissible  in  Evidence  in  Mitiga- 
tion OF  Damages:  See  Ward  v.  White,  86  Va.  212;  19  Am.  St.  Rep.  833, 
and  particularly  note.  Evidence  that  plaintiff  used  abusive  and  insulting 
language  to  defendant  just  previous  to  the  assault  for  which  damages  are 
sought  is  admissible:  Ke7it  v.  Cole,  84  Mich.  579;  Culley  v.  WaUxen,  80  Mich. 
443;  OaibrcUth  v.  Fleming,  60  Mich.  403. 
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Wayne  County  Savings  Bank  v.  Stockwell. 

[84  Michigan.  5«6.1 
HiOHWATS  BT  User.  — A  highway  established  by  user  need  not  be  of  the 

statutory  width.     A  highway  by  user  becomes  such  to  the  width  and 

extent  used. 
Highways  bt  User  —  Abandonment.  —  A  highway  established  by  user,  or 

any  portion  of  it,  may  be  lost  by  non-user,  but  the  non-user  will  not 

affect  the  portion  kept  in  use. 

Millard,  Wood,  and  Bird,  for  the  appellants. 
Andrew  Howell,  for  the  respondent. 

Morse,  J.  The  bill  in  this  case  was  filed  to  restrain  the 
defendants  from  closing  up  or  in  any  manner  obstructing  an 
alleged  public  highway  in  the  township  of  Medina,  in  Lena- 
wee County,  known  as  the  Savage  road,  it  being  claimed  that 
the  said  highway  was  duly  laid  out  in  1840,  four  rods  in  width, 
commencing  at  a  point  on  the  east  side  of  section  13  in  said 
township,  and  running  to  the  quarter-post  standing  on  the 
west  side  of  the  section.  It  is  not  deemed  necessary,  for  the 
purposes  of  this  case,  to  give  here  the  particular  survey  of 
the  road  made  in  1840. 

Between  sections  13  and  14  there  runs  a  highway,  north 
and  south.  The  defendant  Stockwell  owns  land  for  eighty 
rods  east  of  this  highway  upon  the  north  side  of  the  east  and 
west  quarter  line  of  said  section  13,  and  Frank  A.  Kinney  for 
the  same  distance  upon  the  south  side.  East  of  the  lands  of 
Kinney  are  the  lands  of  the  complainant,  known  as  the  old 
Savage  farm.  It  is  claimed  in  the  bill  that  this  highway, 
known  as  the  Savage  road,  ran  upon  this  east  and  west  quar- 
ter line  to  the  center  of  the  section,  near  the  west  bank  of  a 
stream  known  both  as  Tiffin  River  and  Bean  Creek.  It  is 
alleged  in  the  bill  that  this  highway  was  opened  on  this  quar- 
ter line  as  far  as  Bean  Creek  very  soon  after  it  was  surveyed 
and  established,  but  the  part  of  the  road  east  of  said  creek  was 
never  opened  or  worked,  and  no  bridge  was  ever  built  across 
the  creek.  The  bill  further  alleges  that  the  road  from  the 
west  section  line  of  13  through  to  said  creek  has  ever  since 
been  opened,  used,  and  traveled  as  a  public  highway,  and  for 
over  forty  years  has  been  recognized  as  such  by  the  public 
and  the  township  authorities,  and  has  been  kept  open  to  the 
width  of  from  two  and  a  half  rods  to  three  rods;  that  about 
fifteen  years  before  the  filing  of  this  bill,  this  road  and  the 
lands   adjacent   to  it  were  set  ofif  into  a  road  district,  and 
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called  road  district  No.  42,  and  ever  since  then  the  lands  have 
been  assessed  for  highway  labor  upon  said  road,  and  a  path- 
master  elected  each  year  until  the  one  in  which  this  bill  was 
filed;  that  there  has  never  been  any  other  road  or  highway, 
public  or  private,  giving  ingress  and  egress  to  and  from  the  said 
Savage  farm,  now  owned  by  complainant,  and  that  said  Sav- 
age road  is  the  only  way  out  from  and  into  this  farm. 

It  very  clearly  appears  from  the  testimony  that  this  road 
was  laid  out  by  the  highway  commissioners  of  Medina,  the 
survey  being  made  March  26,  1840,  and  recorded  April  2, 
1&41.  Whether  such  establishment  conformed  in  every  re- 
spect to  the  statutes  then  existing  is  not  material,  in  our  view 
of  the  case.  The  testimony  shows  plainly  that  the  road  was 
opened  and  worked,  as  claimed  by  the  bill,  as  far  east  as  Bean 
Creek;  that  the  then  owners  of  the  premises  now  occupied  and 
owned  by  defendants,  Stockwell  and  Kinney,  when  they  cleared 
and  worked  their  lands,  built  their  fences  so  as  to  leave  this 
road  open  to  the  width  of  from  two  and  a  half  to  three  rods^ 
the  center  of  the  same  being  the  quarter  line.  From  that 
time  —  a  period  of  over  forty  years — this  road  has  been  uni- 
versally recognized  and  treated  by  the  public  as  a  highway, 
most  of  them  regarding  it  as  a  public  way,  and  the  others,  as 
they  testify,  supposing  it  was  a  private  way  for  the  benefit  of 
the  Savage  farm,  it  being  called  sometimes  the  Savage  road 
and  sometimes  Savage  lane.  It  formed  by  itself  a  road  dis- 
trict, and  work  was  done  upon  it.  In  1884,  the  commissioner 
of  highways  undertook  to  discontinue  it  as  a  public  highway, 
but  the  proceedings  are  not  relied  upon  as  being  effectual  law- 
fully to  do  so.  There  is  no  doubt  in  our  minds  that  this  road 
has  become  a  highway  by  user,  and  that  the  fencing  up  and 
obstructing  of  it  by  the  defendants  in  the  spring  of  1888  was 
unlawful,  and  rightfully  enjoined  by  the  court  below. 

The  answer  of  the  defendants  relied  almost  entirely  upon 
the  claim  that  the  road  had  never  been  fully  opened,  being, 
as  shown  by  the  testimony  in  their  behalf,  at  different  times 
fenced  up,  and  otherwise  obstructed  at  various  places.  The 
circuit  judge  found  and  decreed  that  a  public  highway  existed 
two  and  a  half  rods  in  width,  of  which  the  east  and  west  quar- 
ter line  was  the  center,  and  that  the  same  extended  from  the 
quarter-stake  in  the  highway,  running  north  and  south  be- 
tween sections  13  and  14,  along  the  said  quarter  line  to  the 
northwest  corner  of  the  lands  owned  by  complainant,  which 
would  be  one  and  a  half  rods  off"  from  the  lands  of  each  of 
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the  defendants.  The  defendants  were  ordered  to  remove  all 
obstructions  placed  by  them  in  such  highway,  and  also  forever 
enjoined  and  restrained  from  hereafter  obstructing,  encroach- 
ing upon,  or  in  any  wise  interfering  with  said  highway  so  as 
to  impede  the  full  and  free  use  of  the  same  as  a  public  high- 
way. 

It  was  shown  that,  when  Savage  lived  upon  his  farm,  at 
several  different  times  he  temporarily  put  fences  across  the 
road  on  his  own  premises  to  keep  his  cattle  or  stock  from  get- 
ting out,  so  that  he  could  pasture  or  water  them  in  the  high- 
wa}'',  and  connected  with  some  of  his  fields.  There  was  at  one 
time  a  temporary  fence,  with  a  pair  of  bars,  at  the  extreme 
west  end  of  the  road,  and  between  the  lands  now  owned  by 
the  defendants;  but  there  can  be  no  serious  contention  that 
this  road,  in  so  far  as  it  has  been  declared  a  highway  by  the 
decree  of  the  court  below,  was  ever  abandoned  or  went  into 
disuse,  or  that  it  was  not  understood  by  all  to  be  a  highway 
with  which  the  land-owners  could  not  interfere  to  prevent 
public  travel  upon  it.  It  was  recognized  as  a  public  highway 
in  1884,  by  the  petition  and  other  proceedings  taken  to  dis- 
continue it;  and  one  of  the  defendants  testifies  that  he  did  not 
meddle  with  it  until  1888,  because  he  supposed  that  it  was  a 
road,  until  he  was  advised  about  that  time,  by  a  lawyer,  that 
it  was  not.  A  very  similar  case  to  the  one  before  us  is  Nye  v. 
Clarlc,  55  Mich.  602. 

We  do  not  think  it  necessary  to  discuss  or  state  the  evidence 
in  detail.  We  are  all  satisfied  that  a  road,  —  a  public  high- 
way,— as  found  by  the  circuit  judge,  has  long  been  established 
by  user.  It  is  not  necessary  that  a  highway  established  by 
user  should  be  of  the  statutory  width  of  four  rods.  A  highway 
by  user  becomes  such  to  the  width  and  extent  used:  County 
of  Wayne  v.  Miller,  31  Mich.  447,  449;  Lyle  v.  Lesia,  64  Mich. 
22;  Scheimer  v.  Price,  65  Mich.  638;  Kruger  v.  Le  Blanc,  70 
Mich.  76;  Pratt  v.  Lewis,  39  Mich.  7,  12;  McKay  v.  Doty,  63 
Mich.  581. 

There  is  no  doubt  that  an  attempt  was  made  to  lay  out  this 
highway  four  rods  wide,  and  across  the  whole  of  the  section. 
The  fact  that  no  part  of  the  highway  east  of  Bean  Creek  was 
ever  used,  or  that  a  portion  of  it  was  shut  up  and  abandoned 
west  of  the  creek,  or  that  the  part  of  it  running  between  the 
lands  of  Stockwell  and  Kinney  was  reduced  to  a  width  of  two 
and  a  half  rods,  would  not  destroy  the  right  of  the  public  or 
the  complainant  to  preserve  the  use  of  such  portion  as  had 
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been  for  so  long  a  time  used  as  a  public  highway.  A  high- 
way, or  any  portion  of  it,  can  be  lost  by  non-user,  but  that  will 
not  affect  the  portion  kept  in  use:  Gregory  v.  Knight,  50  Mich. 
61,  64;  Lyle  v.  Lesia,  64  Mich.  22;  Coleman  v.  Flint  etc.  R.  R, 
Co.,  64  Mich.  163. 
The  decree  of  the  court  below  is  affirmed,  with  costs. 


Highways  by  User.  —  The  public  caunot  acquire  a  prescriptive  right  to 
pas3  over  a  tract  of  land  generally,  but  it  must  be  confiued  to  a  certain, 
definite,  and  precise  line  or  way:  Gentleman  v.  Soule,  32  111.  271;  83  Am.  Dec 
264.  A  highway  by  user  includes  only  so  much  land  as  is  used  for  that  pur- 
pose: Scheimer  v.  Price,  65  Mich.  638.  Highways  by  user  are  based  upon 
the  implied  dedication  by  the  owner,  in  which  case  the  public  is  only  en- 
titled to  claim  the  part  which  it  has  been  permitted  to  use:  Kimger  v.  L« 
Blanc,  70  Mich.  76;  McKay  v.  Doty,  63  Mich.  581. 

Highways  —  Discontinuance  by  Non-user. — The  reduction  of  the  width 
of  a  street  acquired  by  user  operates  as  a  discontinuance  of  so  much  of  it  as 
is  thereby  excluded:  Valentine  v.  Boston,  22  Pick.  75;  33  Am.  Dec.  711.  A 
highway  can  be  partially  discontinued  by  non-user;  and  a  highway  by  user 
only  is  measured,  as  to  its  width,  by  such  use:  Coleman  v.  Flint  etc  B.  B.  Co., 
64  Mich.  160;  WJieeler  v.  City  of  Fitchburg,  150  Mass.  350. 


Kingman  &  Co.  v.  Denison. 

[84  Michigan,  608.] 

Sales.  — Kight  of  Stoppaob  in  Transit  is  a  right  possessed  by  the  seUer 
to  reassume  the  possession  of  goods  not  paid  for,  while  on  their  way  to 
the  purchaser,  in  case  he  becomes  insolvent  before  he  has  acquired  actual 
possession  of  them. 

Sales.  —  Right  of  Stoppage  in  Transit  is  properly  exercised  only  upon 
goods  which  are  in  passage,  and  are  in  the  hands  of  some  intermediate 
person  between  the  seller  and  purchaser  in  process  and  for  the  purpose 
of  delivery;  and  thf  right  may  be  exercised,  whether  the  insolvency  of 
the  purchaser  exists  at  the  time  of  sale,  or  occurs  at  any  time  before  ao- 
tual  delivery  of  the  goods  without  the  knowledge  of  the  seller. 

Sales.  —  Right  of  Stoppage  in  Transit  will  not  be  defeated  by  an  appar- 
ent sale,  fraudulently  made,  without  consideration,  for  the  purpose  of 
defeating  the  right;  for  there  must  be  a  purchase  for  value  without  fraud, 
to  have  this  effect. 

Chattel  Mortgage  —  Lien  on  After-acquired  Property  —  Stoppage 
in  Transit.  —  A  chattel  mortgage  covering  additions  to  and  substitutea 
for  the  mortgaged  property  will  not  constitute  a  lien  on  goods  ordered 
by  the  mortgagor  before  the  execution  of  the  mortgage,  and  which  were 
never  actually  delivered  to  him  as  owner,  nor  will  the  seller's  right  of 
stoppage  in  transit,  in  case  of  the  insolvency  of  the  mortgagor,  be  di- 
vested by  a  purchase  of  the  goods  so  ordered,  by  the  mortgagee  tX  th« 
mortgage  sale. 

Taggart  and  Denison,  for  the  appellant. 

Sweet  and  Perkins,  for  the  respondents. 
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Long,  J.  On  July  8,  1889,  defendant  Denison  wrote  the 
plaintiff  at  Peoria,  Illinois,  ordering  five  thousand  pounds  of 
twine.  No  dealings  had  ever  been  had  between  the  parties 
prior  to  that  time.  The  plaintiff  received  the  letter  the  next 
day,  and  at  once  wrote  Denison:  "We  have  entered  your 
order,  and  twine  will  go  forward  to-morrow."  On  July  11th 
the  twine  was  shipped  to  W.  G.  Denison,  Grand  Rapids,  Michi- 
gan, plaintiff  taking  shipping  bill  from  the  railroad  company 
there,  and  on  same  day  sending  it  to  Denison,  with  statement 
of  account  for  value  of  the  twine.  The  twine  was  received  at 
Grand  Rapids  by  the  Grand  Rapids  and  Indiana  Railroad 
Company,  July  17th,  and  on  the  18th  it  turned  it  over  to  a 
teamster,  who  delivered  it  at  the  store  which  was  occupied  by 
Denison  at  the  time  the  order  was  made. 

It  appears  that  on  July  9th  the  Grand  Rapids  Savings 
Bank  caused  an  attachment  to  be  levied  upon  Denison's  prop- 
erty. On  that  evening  Denison  gave  the  bank  a  chattel  mort- 
gage on  all  the  goods  in  the  store  and  at  a  warehouse  there, 
and  a  store  situate  at  another  place  outside  of  Grand  Rapids. 
July  10th,  11th,  and  12th  he  gave  mortgages  on  the  same 
property  to  several  other  creditors,  two  of  them  being  given 
to  the  defendant  the  McCormick  Harvesting  Machine  Com- 
pany. The  goods  mortgaged  were  held  in  the  store  by  the 
agents  of  the  bank  until  they  were  sold  under  one  of  the  mort- 
gages, which  was  about  July  18th,  at  which  time  the  defend- 
ant the  McCormick  Harvesting  Machine  Company  bid  the 
goods  in,  and  continued  to  occupy  the  store,  putting  Mr. 
Denison  in  as  its  agent.  The  McCormick  Harvesting  Ma- 
chine Company  mortgage  contained  a  clause,  after  a  descrip- 
tion of  the  property  mortgaged,  as  follows:  "And  all  additions 
to  and  substitutes  for  any  or  all  of  the  above-described  prop- 
erty." 

On  September  7th,  plaintiff,  who  had  no  notice  or  knowl- 
edge of  the  changed  condition  of  Mr.  Denison's  affairs,  drew 
on  him  at  sight  for  the  amount  of  the  bill.  This  draft  was 
not  paid,  and  on  September  14th  plaintiff  wrote  him  for 
prompt  remittance,  which  was  not  made.  On  September  19, 
1889,  plaintiff  brought  replevin  against  the  defendants  for  the 
twine,  finding  about  one  half  of  it,  the  balance  having  been 
sold  out  of  the  store  by  the  McCormick  Harvesting  Machine 
Company.  On  the  trial  of  the  cause  the  defendants  waived 
return  of  the  property,  and  had  verdict  and  judgment  against 
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the  plaintiflf  for  $351.91,  the  value  of  the  twine  taken,  and 
costs.     Plaintiflf  brings  error. 

The  plaintiflf  asked  the  court  to  instruct  the  jury  that  plain- 
tiflf was  entitled  to  a  verdict;  and,  in  the  ninth  request,  asked 
an  instruction  that  "  if  Mr.  Denison  did  not  in  fact  receive 
the  twine  at  his  store,  but  was  not  there  when  it  was  delivered, 
and  never  received  and  accepted  it  for  his  use  in  any  way,  ex- 
cept that,  finding  it  in  the  store,  he  allowed  the  mortgagees  to 
assume  control  of  it,  plaintiflfs  could  retake  it  as  against  him." 

And  in  the  fourteenth  request  it  was  asked  that  the  jury  be 
instructed  that  "the  McCormick  company,  as  mortgagee,  is  in 
no  better  position  than  Mr.  Denison.  Its  mortgage  does  not 
cover  this  twine,  nor  is  it  a  bona  fide  purchaser." 

Several  requests  were  also  asked  for  instructions  to  the  jury 
relating  to  the  insolvency  of  Mr.  Denison  at  the  time  of  the 
purchase,  and  his  intent  not  to  pay  for  the  twine  at  the  time 
of  its  purchase,  or  at  the  time  when  it  was  received  at  the 
store,  on  July  18th.  These  last-named  requests  we  do  not 
deem  it  necessary  to  set  out  here  for  an  understanding  of  the 
points  involved.  The  requests  set  out  were  refused  by  the  trial 
court,  and  upon  such  ruling  the  plaintiflf  assigns  error. 

The  court,  in  its  charge  to  the  jury,  stated:  "  Plaintiflf 
claims  the  right  to  the  possession  of  these  goods  at  the  time 
this  suit  was  commenced, —  1,  Because,  as  counsel  claims, 
the  goods  were  ordered,  were  purchased  by  Mr.  Denison  at  a 
time  when  he  was  insolvent,  and  knew  that  he  was  insolvent, 
and  had  no  intention,  or  at  least  no  reasonable  expectation,  of 
paying  for  them  according  to  the  terms  of  the  contract;  and 
the  plaintiflf 's  counsel  also  claims  the  right  of  stoppage  in 
transit.  All  I  need  to  say  in  regard  to  the  latter  claim  is,  that 
I  think  the  right  of  stoppage  in  transit,  under  the  facts  of  this 
case  as  shown  by  the  evidence,  has  no  application  whatever; 
there  is  no  such  right  existing." 

This  part  of  the  charge  relating  to  the  right  of  stoppage  in 
transit  is  assigned  as  error. 

The  court  was  in  error  in  refusing  these  requests  to  charge, 
and  in  the  charge  as  given.  It  is  not  seriously  contended 
here  but  that,  under  the  evidence  given  on  the  trial,  the  de- 
fendant Denison  was  insolvent  at  the  time  the  goods  were 
ordered.  At  least  this  was  a  question  of  fact  which  should 
have  been  submitted  to  the  jury;  and  if  so  found,  the  ques- 
tion of  the  right  of  stoppage  in  transit  was  an  important 
question  in  the  case. 
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The  right  of  stoppage  in  transit  is  a  right  possessed  by  the 
seller  to  reassume  the  possession  of  goods  not  paid  for,  while 
on  their  way  to  the  vendee,  in  case  the  vendee  becomes  in- 
solvent before  he  has  acquired  actual  possession  of  them.  It 
is  a  privilege  allowed  lo  the  seller  for  the  particular  purpose 
of  protecting  him  from  the  insolvency  of  the  consignee.  The 
right  is  one  highly  favored  in  the  law,  being  based  upon  the 
plain  reason  of  justice  and  equity  that  one  man's  property 
should  not  be  applied  to  the  payment  of  another  man's  debts: 
Gibson  v.  Carruthers,  8  Mees.  &  W.  337.  But  it  is  properly 
exercised  only  upon  goods  which  are  in  passage,  and  are  in 
the  hands  of  some  intermediate  person  between  the  vendor 
and  vendee  in  process  and  for  the  purpose  of  delivery;  and 
this  right  may  be  exercised,  whether  the  insolvency  exists  at 
the  time  of  the  sale,  or  occurs  at  any  time  before  actual  de- 
livery of  the  goods  without  the  knowledge  of  the  consignor: 
O'Brien  V.  Norris,  16  Md.  122;  77  Am.  Dec.  284;  Reynolds  v. 
Boston  &  M.  R.  R.  Co.,  43  N.  H.  5S0;  Blum  v.  Marks,  21  La. 
Ann.  268;  99  Am.  Dec.  725;  Benedict  v.  Schaettle,  12  Ohio  St. 
515.  This  right  of  stoppage  in  transit  will  not  be  defeated  by 
an  apparent  sale,  fraudulently  made,  without  consideration, 
for  the  purpose  of  defeating  the  right.  There  must  be  a  pur- 
chase for  value,  without  fraud,  to  have  this  effect:  Harris  v. 
Pratt,  17  N.  Y.  249. 

In  the  present  case  it  appears  that  the  goods  arrived  in 
Grand  Rapids  July  17th,  and  were  taken  to  the  store  on  the 
18th.  Mr.  Denison  was  not  in  the  store  at  the  time  they  were 
taken  in.  Mr.  Talford  was  in  possession  of  all  the  goods  and 
of  the  store  at  this  time  for  all  the  mortgagees,  and  after  the 
sale  under  the  mortgage  the  McCormick  company  took  pos- 
session, and  was  in  possession  at  the  time  this  replevin  suit 
was  commenced.  The  testimony  tends  to  show  that  at  the 
time  demand  was  made  upon  the  McCormick  company  and 
Mr.  Denison  for  the  twine,  Mr.  Denison  stated  that  he  thought 
the  plaintiff,  having  heard  of  his  financial  affairs,  would  not 
ship  the  twine,  and  that  he  did  not  know  it  had  been  shipped 
until  it  was  in  the  store;  and  he  was  very  sorry  it  had  come, 
under  the  circumstances.  The  McCormick  company  claimed 
that  by  the  terms  of  its  mortgage  it  was  entitled  to  hold  the 
twine. 

The  court  was  in  error  in  not  submitting  to  the  jury  the 
question  whether  the  goods  had  come  actually  to  the  posses- 
sion of  Mr.  Denison.    The  circumstances  tend  strongly  to 
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show  that  he  never  had  actual  possession  of  them,  and  never 
claimed  them  as  owner.  He  had  made  the  order,  and  was 
notified  that  they  would  be  shipped;  but  from  that  time  for- 
ward it  is  evident  that  he  made  no  claim  to  them.  The  Mc- 
Cormick  company  claimed  that  they  passed  to  it  under  the 
terms  of  its  mortgage.  It,  however,  stood  in  no  better  posi- 
tion then  Denison.  If  the  goods  never  actually  came  into  the 
possession  of  Denison  as  owner,  the  mortgage  lien  would  not 
attach,  even  under  the  clause  in  the  mortgage  covering  after- 
acquired  property.  It  does  not  stand  in  the  position  of  a  bona 
fide  purchaser  of  the  property.  The  right  of  stoppage  could 
not  be  divested  by  a  purchase  of  the  goods  under  the  mort- 
gage sale.  The  transit  had  not  ended  unless  there  was  actual 
delivery  to  Mr.  Denison. 

These  were  questions  of  fact  for  the  jury,  which  the  court 
refused  to  submit.  If  the  jury  had  found  that  Denison  was 
insolvent  at  the  time  the  order  was  made,  or  became  insolvent 
at  any  time  before  the  claimed  delivery  of  the  goods,  and  that 
the  goods  were  never  actually  delivered  to  the  possession  of 
Mr.  Denison,  then  the  vendor's  rights  would  have  been  para- 
mount to  any  right  which  the  McCormick  company  could 
have  acquired  at  the  mortgage  sale:  Underhill  v.  Muskegon 
Booming  Co.,  40  Mich.  660;  Lentz  v.  Flint  etc.  R*y  Co.,  53 
Mich.  444;  White  v.  Mitchell,  38  Mich.  390;  James  v.  Griffin, 
2  Mees.  &  W.  623. 

In  the  view  we  have  taken  of  the  case,  we  think  the  other 
questions  raised  are  unimportant,  and  we  will  not  pass  upon 
them. 

The  judgment  of  the  court  below  must  be  reversed,  with 
costs,  and  a  new  trial  ordered. 

Sales.  —  Stoppaob  in  Transitu,  Right  of,  Who  mat  Exekcisb,  and 
CPON  What  Grounds:  See  note  to  Hause  v.  Judson,  29  Am.  Dec.  .384-394; 
Jonea  v.  Earl,  37  Cal.  630;  99  Am.  Dec.  338,  and  note;  Farrell  v.  Richmond 
etc.  R.  R.  Co.,  102  N.  C.  390;  11  Am.  St.  Rep.  760,  and  note. 

Chattel  Mortoaoe  —  After- acquired  Propertt.  —  The  general  rule 
is,  that  subsequently  acquired  goods,  although  acquired  in  substitution,  or  by 
way  of  renewal  of  goods  on  hand  at  the  execution  of  the  mortgage,  are  not 
included  in  the  lieu  of  the  mortgage:  Note  to  Moody  v.  Wright^  46  Am.  Deo. 
715, 716;  note  to  Gh-egg  v.  Sar^/brd,  76  Am.  Deo.  727-732. 
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Fake  v.  Addioks. 

[45  Minnesota,  37.] 

Animals—  Viciotrs  Doo  —  Reputation  as  Evidence  of  Notice.  — Where 
one  keeps  upon  his  premises  a  dog  which  has  attacked  or  bitten  a  con* 
■iderable  number  of  persons  and  is  notoriously  cross  and  vicious,  it  may 
be  presumed  that  the  owner  has  some  knowledge  of  this  fau:t,  and  in  an 
action  to  recover  for  injuries  inflicted  by  such  dog,  evidence  of  his  gen- 
eral repute  for  viciousness  is  admissible,  not  to  prove  the  particular  fact 
of  the  dangerous  propensity  of  the  animal,  but  the  public  notoriety,  and 
as  tending  to  support  the  inference  of  knowledge  of  such  propensity  on 
the  part  of  his  owner. 

Animals  —  Vicious  Doa  —  Notice  or  Viciousness. — In  an  action  to  re- 
cover for  an  injury  received  from  a  vicious  dog,  the  gravamen  of  the 
action  is  the  neglect  of  the  owner  of  the  animal,  known  by  him  to  be 
vicious  and  liable  to  attack  and  injure  people,  to  restrain  him  so  as  to 
prevent  the  risk  of  damage,  and  the  notice  of  such  propensity  must  be 
■Qch  as  to  put  a  prudent  man  on  his  guard. 

Animals  —  Vicious  Doo  —  Provocation  by  Stepping  upon  Him.  — Where  a 
person,  with  full  knowledge  of  the  evil  propensities  and  viciousness  of  a 
dog,  wantonly  excites  him  or  voluntarily  and  unnecessarily  puts  him- 
self in  his  way,  he  cannot  recover  for  an  injury;  but  the  fact  that  the 
party  injured  accidentally  backed  or  stepped  upon  the  dog  without 
knowing  of  his  presence  is  no  defense  for  the  owner  of  the  dog. 

Eaton  and  Cutting,  for  the  appellant. 

William,  E.  Culkin  and  J.  T.  Alley,  for  the  respondent. 

Vanderburgh,  J.  The  plaintiff  was  bitten  and  injured  b^ 
a  dog  alleged  to  be  dangerous  and  accustomed  to  bite  man- 
kind, and  kept  and  owned  by  defendant  with  knowledge  of 
his  vicious  propensities.  There  was  sufficient  evidence  to 
prove  his  vicious  disposition,  and  that  it  was  not  safe  to  per- 
mit him  to  be  at  large.     The  testimony  in  plaintiff 's   behalf 
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was  sufficient  to  show  that  the  dog  had  attacked  and  bitten, 
or  attempted  to  bite,  several  persons  before  the  injury  com- 
plained of.  There  was  also  evidence  enough  to  support  the 
verdict  that  the  defendant  had  notice  sufficient  to  warn  him 
of  his  duty  to  kill  or  confine  the  animal.  The  plaintiff's 
brother  testifies  that  in  1887,  before  the  mischief  complained 
of,  he  was  bitten  by  the  dog  while  passing  through  defendant's 
yard,  and  that  defendant  saw  it.  Defendant  had  owned  B,nd 
kept  this  dog  between  two  and  three  years.  One  of  his  own 
witnesses  states  that  he  "was  cross,  ugly,  and  vicious";  and 
there  is  evidence  tending  to  show  that  he  had,  on  several  oc- 
casions, attacked  persons  in  defendant's  yard,  or  going  past 
his  house,  to  the  knowledge  of  members  of  the  family.  Upon 
the  question  of  scienter,  evidence  was  also  admitted  of  the 
general  repute  in  the  neighborhood  of  the  vicious  nature  of  the 
dog.  If  one  keeps  upon  his  premises  a  dog  which  has  attacked 
or  bitten  a  considerable  number  of  persons  coming  upon  or 
passing  by  them,  and  is  notoriously  cross  and  vicious,  it  may 
safely  be  assumed  that  the  owner  has  some  knowledge  of  the 
fact.  The  evidence  of  general  repute  is  in  such  cases  received, 
not  to  prove  the  particular  fact  of  the  dangerous  propensity 
of  the  animal,  but  the  public  notoriety,  and  as  tending  to  sup- 
port the  inference  of  knowledge,  on  the  part  of  the  owner,  of 
such  propensity;  and  for  such  purpose  it  was  received  in  this 
instance,  in  connection  with  other  evidence  on  the  subject. 
The  court  was  sufficiently  guarded  in  its  instructions  to  the 
jury  on  this  branch  of  the  case,  and  we  think  there  was  no 
error  in  permitting  it  to  go  to  the  jury:  Jones  v.  Perry,  2  Esp. 
482;  1  Greenl.  Ev.,  sec.  101;  Meier  y.  Shrunk,  79  Iowa,  17; 
Murray  v.  Young,  12  Bush,  337;  Keenan  v.  Hay  den,  39  Wis. 
558. 

The  gravamen  of  the  action  is  the  neglect  of  the  owner  of 
an  animal,  known  by  him  to  be  vicious  and  liable  to  attack 
and  injure  people,  to  restrain  him  so  as  to  prevent  the  risk  of 
damage;  and  the  notice  of  such  propensity  must  be  such  as 
to  put  a  prudent  man  on  his  guard. 

At  the  time  of  the  injury  complained  of,  the  plaintiff  and 
defendant,  who  had  his  dog  with  him,  were  present  on  the 
premises  of  a  neighbor  who  was  engaged  in  thrashing  his 
grain.  In  the  afternoon  the  plaintiff  got  into  a  scuffle  with  a 
third  party,  and  while  this  was  going  on,  the  dog  suddenly 
attacked  him,  biting  and  lacerating  his  leg  severely.  Plain- 
tiff's testimony  shows  that  the  dog  came  up  from  behind  and 


718  Fake  v.  Addicks.  [Minn. 

seized  his  leg  without  warning,  and  he  denies  that  he  pro- 
voked or  stepped  on  him.  One  of  defendant's  witnesses 
testifies  that  he  "heard  the  growl  of  the  dog,"  and  he  looked 
around,  and  saw  that  he  had  "grabbed"  the  plaintiff.  The 
conduct  of  the  dog  and  the  severity  of  the  injury  show  his 
malignant  disposition.  But  another  witness  for  the  defend- 
ant swears  that,  while  the  parties  were  scuffling,  the  plaintiff 
"  backed  on  the  dog.  The  dog  was  lying  down.  He  got  up 
and  bit  him."  There  is  no  evidence  in  the  case  that  the 
plaintiff  knew  the  dog  was  lying  there,  or  that,  if  he  did 
tread  on  him  (which  was  a  question  for  the  jury),  the  act 
was  other  than  accidental. 

The  defendant  assigns  as  erroi  the  charge  of  the  court  on 
this  subject,  in  which  it  is  stated  that  it  was  immaterial  in 
this  case  whether  the  plaintiflf  stepped  on  the  dog  or  not.  And 
80,  under  the  evidence,  we  think  it  was.  No  case  holds  a 
contrary  doctrine.  It  is  true  that  in  another  part  of  the  charge 
the  court  is  less  guarded,  and  states  that  the  owner  who 
"  knowingly  keeps  a  vicious  dog  is  responsible  for  all  the  in- 
juries he  may  do  in  that  direction,  whether  he  is  provoked  or 
not,''  but  it  is  clear  the  court  had  in  mind  and  referred  to 
the  facts  as  they  appeared  in  this  case.  The  charge  was  not, 
therefore,  prejudicial,  and  besides,  the  defendant's  exception 
does  not  cover  that  portion  of  the  charge,  but  only  that  part 
first  referred  to.  In  Smith  v.  Pelah,  2  Strange,  1264,  the  chief 
justice  ruled  "  that  if  a  dog  has  once  bit  a  man,  and  the  owner, 
having  notice  thereof,  keeps  the  dog,  and  lets  him  go  about  or 
lie  at  his  door,  an  action  will  lie  against  him  at  the  suit  of  the 
person  who  is  bit,  though  it  happened  by  such  person's  tread- 
ing on  the  dog's  toes;  for  it  was  owing  to  his  not  hanging  the  dog 
on  the  first  notice,  and  the  safety  of  the  king's  subjects  ought 
not  afterwards  to  be  endangered  ":  Wood  on  Nuisances,  sec. 
766;  Muller  v.  McKesson,  73  N.  Y.  195,  201;  29  Am.  Rep.  123. 
The  cases  cited  by  the  defendant  are  to  the  point  that  where 
a  person  voluntarily  and  unnecessarily  provokes  a  vicious 
animal,  and  thus  invites  or  induces  the  injury,  knowing  the 
probable  consequences,  he  is  not  entitled  to  recover:  Lynch  v. 
McNnlhj,  73  N.  Y.  347.  Here  there  is  no  evidence  that  the 
plaintiff  knew  the  dog  was  in  his  way.  The  case  is  not  within 
the  rule  last  referred  to.  The  evidence  is  conflicting  on  the 
question  whether  plaintiff  stepped  on  the  dog  at  all;  but  con- 
ceding it  to  be  true,  that  portion  of  the  charge  excepted  to  was 
correct.     Says  Church,  C.  J.,  in  Muller  v.  McKesson,  73  N.  Y. 
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195,  201,  29  Am.  Rep.  123:  "  If  a  person,  with  full  knowledge 
of  the  evil  propensities  of  an  animal,  wantonly  excites  him  or 
voluntarily  and  unnecessarily  puts  himself  in  the  way  of  such 
an  animal,  he  would  be  adjudged  to  have  brought  the  injury 
upon  himself,  and  ought  not  to  be  entitled  to  recover.  In 
such  a  case  it  cannot  be  said,  in  a  legal  sense,  that  the  keep- 
ing of  the  animal,  which  is  the  gravamen  of  the  offense,  pro- 
duced the  injury;  but  as  the  owner  is  held  to  a  rigorous  rule 
of  liability  on  account  of  the  danger  to  human  life  and  limb 
by  harboring  and  keeping  such  animals,  it  follows  that  he 
ought  not  to  be  relieved  from  it  by  slight  negligence  or  want 
of  ordinary  care.  To  enable  an  owner  of  such  an  animal  to 
interpose  this  defense,  acts  should  be  proved  with  notice  of 
the  character  of  the  animal,  which  would  establish  that  the 
person  injured  voluntarily  brought  the  calamity  upon  himself." 
Plaintifif's  inadvertence  in  "backing  upon"  or  "treading 
upon  "  the  dog  was  not  such  a  case. 

There  are  no  other  of  the  alleged  errors  which  seem  to  re- 
quire particular  consideration. 

Order  afi&rmed.  •  ^ 

Vicious  Animals  —  Dogs  —  Notice  to  Owner. — The  owner  of  a  vicious 
domestic  animal,  when  chargeable  with  notice  of  its  viciouanesa:  Knowles  v. 
Mulder,  14c  Mich.  202;  16  Am.  St.  Rep.  627,  and  extended  note.  The  owner 
of  a  vicious  dog  is  answerable  for  any  damage  that  he  doea:  McGuire  v.  Ring' 
rose,  41  La.  Ann.  1029;  Doclcerty  v.  Hutson,  125  Ind.  102;  Clanin  v.  Fagan, 
124  Ind.  304;  Newton  v.  Gordon,  72  Mich.  642.  A  party  injured  by  a  vicious 
horae  may  recover  damages  of  the  owner:  Reynolds  v.  Htissey,  64  N.  H.  64. 
The  owner  of  a  vicious  bull,  who  allows  it  run  at  large,  will  be  liable  for  any 
damage  inflicted  by  it:  Kknierg  v.  Russell,  125  Ind.  532;  Meier  v.  S/irunk,  79 
Iowa,  17. 


Marston  v.  "Williams. 

[45  Minnesota,  116.] 
MORTGAOB   BT   ABSOLUTB  DeED   AND    DEFEASANCE  —  EFFECT  OF  RECORD   OF 

Deed  Alone  —  Judgment  Lien  as  against  Purchaser  from  Mortga- 
gee WITH  Notice.  —  The  record  of  a  deed  absolute  in  form,  intended  as 
a  mortgage,  will  protect  the  rights  of  the  grantee,  although  he  has  failed 
to  record  a  defeasance,  in  the  form  of  a  contract  to  reconvey,  which  he 
has  executed  to  the  grantor;  but  a  judgment  properly  docketed  against 
the  grantor  is  a  lien  upon  his  equity  of  redemption,  as  against  a  aubse< 
quent  purchaser  from  the  grantee  with  knowledge  of  the  facta. 

Lorin  Cray,  for  the  appellant. 

Thomas  Hughes,  for  the  respondents. 


720  Marston  v.  Williams.  [Minn. 

Collins,  J.  On  November  5,  1880,.  defendant  Williams, 
then  in  actual  possession  of  two  hundred  acres  of  land  under 
a  contract  for  its  purchase,  made  with  a  railway  corporation, 
and  being  unable  to  pay  for  the  same,  borrowed  of  defendant 
Thomas  0.  Jones  the  sum  of  fifteen  hundred  dollars  for  the 
purpose  of  making  full  payment  and  securing  a  deed  of  the 
land.  On  that  day,  using  the  fifteen  hundred  dollars  and  one 
hundred  dollars  of  his  own  money,  he  paid  for  the  land,  and 
thereupon,  by  deed  dated  October  29,  1880,  the  railway  corpo- 
ration duly  conveyed  the  same  to  Williams.  On  the  first  day 
named,  Williams  and  his  wife,  for  the  purpose  of  securing  the 
payment  of  the  borrowed  money,  executed  and  delivered  to 
defendant  Thomas  0.  Jones  a  deed  of  warranty  of  199  acres 
of  the  land  so  purchased  from  the  corporation,  one  acre  thereof 
having  been  previously  sold  to  another  party.  These  deeds 
were  duly  recorded  on  the  eighth  day  of  November,  1880.  At 
the  time  of  the  execution  and  delivery  of  the  deed  last  men- 
tioned, Jones,  the  grantee  therein,  with  his  wife,  made,  exe- 
cuted,.and  delivered  to  Williams,  one  of  the  grantors,  a  land 
contract  in  the  usual  form,  agreeing  to  sell  and  convey  to  Wil- 
liams, his  heirs  and  assigns,  the  land  in  question,  upon  being 
paid  the  sum  of  fifteen  hundred  dollars  and  interest  at  the 
time  and  in  the  manner  therein  prescribed.  This  contract 
was  never  recorded.  Williams  continued  in  actual  occupancy 
of  the  premises,  and  with  his  family  resided  on  the  same  until 
March  1, 1884.  He  claimed  one  eighty-acre  tract  as  his  home- 
stead, and  the  court  below  found  that  it  was  his  homestead  up 
to  the  time  that  he  removed,  under  the  circumstances  herein- 
after stated.  On  March  1,  1884,  defendant  Williams,  by  a 
writing  made  upon  the  back  of  said  land  contract,  duly  wit- 
nessed and  acknowledged,  surrendered,  assigned,  and  set  over 
unto  defendant  Robert  D.  Jones  all  his  right,  title,  and  inter- 
est in  the  contract,  under  an  agreement  made  between  him- 
self, said  Robert  D.  Jones,  and  Thomas  0.  Jones,  that  the 
latter  should  sell  and  convey  the  land  therein  described  to 
said  Robert  D.  Jones  for  the  sum  of  two  thousand  six  hundred 
dollars,  of  which  sum  six  hundred  dollars  should  be  paid  to 
Williams,  and  the  balance  —  which  was  the  amount  then  due 
upon  the  land  contract — should  be  paid  to  Thomas  0.  Jones. 
Tliereupon  the  latter  conveyed  the  premises  to  Robert  D. 
Jones.  As  agreed  upon,  six  uundred  dollars  of  the  amount  to 
be  paid  for  the  land  was  paid  to  Williams,  and  on  March  1, 
1884,  he  removed  from  the  same,  surrendering  possession  to 
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the  purchaser.     In  the  year  1883,  three  separate  money  Judg- 
ments had  been  obtained  against  Williams,  and  duly  docketed 
in  the  office  of  the  clerk  of  the  district  court  for  the  county  in 
which  this  land  was  situate,  aggregating  in  amount  the  sum 
of  $444.27.     In  two  of  these,  plaintiff  and  one  Perry  were  the 
judgment  creditors.     The  plaintiff  has,  by  proper  assignment, 
succeeded  to  Perry's  interest  in  these  judgments,  and  he  waa 
the  sole  creditor  named  in  the  third  judgment.     No  part  of 
the  judgments  has  been  paid,  except  $236  on  March  27,  1884. 
Executions  were  duly  issued  and  placed  in  the  hands  of  the 
proper  officer,  where  they  remained  wholly  unsatisfied  when 
this  action  was  commenced.     The  trial  court  found,  in  addi- 
tion to  the  facts  above  stated,  that  none  of  these  instruments 
executed  and  delivered  by  the  defendants  above  named  were 
made  or  procured  with  fraudulent  design.     It  also  found  that 
the  purchaser  knew,  at  the  time  of  the  sale  and  conveyance  to 
him  on  March  1,  1884,  that  Williams  had  obtained  the  sura  . 
of  fifteen  hundred  dollars   from  Thomas   0.  Jones   in   1880 
for  the  purpose  and  that  it  was  used  in  paying  the  railway 
company  for  the  land,  and  that  thereupon  the  conveyance, 
absolute  in  form,  from  Williams  and  wife  to  said  Jones,  and 
the  land  contract  signed  by  the  latter,  were  executed  and  de- 
livered.    On  the  findings  it  was  adjudged,  as  matters  of  law, 
by  the  court  below,  that  the  deed  from  Williams  and  wife  to 
Thomas  0.  Jones,  and  the  contract  from  the  latter  to  Williams, 
constituted  a  mortgage  upon  the  land,  and  that  upon  a  sur- 
render of  the  contract  by  Williams,  and  the  conveyance  to 
Robert  D.  Jones,  the  absolute  title  to  the  land  vested  in  the 
latter.     Judgment  was  entered  on  these  findings  and  order  in 
favor  of  defendants,  and  from  this  judgment  plaintiff  appeals. 
The  appellant  concedes  that  the  transaction  of  November  5, 
1880,  in   which  Williams  and   his  wife  gave  their  warranty 
deed  of  the  premises  to  Jones,  and  the  latter  executed  and  de- 
livered to  Williams  his  contract  to  reconvey,  upon  being  paid 
the  exact  sum  loaned   by  him,   with  interest,  constituted  a 
mortgage.     But  his  counsel  argues  that  as  this  mo:-tgage  was 
in  two  parts,  one  the  unconditional  deed,  the  other  the  defea- 
sance, the  recording  of  the  deed  alone  was  abortive,  and  of  no 
avail  as  against  subsequent  good-faith  purchasers  or  encum- 
brancers, or  as  against  creditors  with  judgments  duly  dock- 
eted, without  actual  notice  of  the  unrecorded  defeasance;  that 
as  the  record  of  the  deed  was  but  tlie  record  of  a  part  of  the 
mortgage,  it  gave  no  notice  to  any  one;  that  such  record  failed 
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to  protect  the  mortgagee;  and  that  appellant's  judgments  were 
liens  prior  and  superior  to  the  rights  of  Thomas  0.  Jones,  or 
the  rights  and  title  of  his  grantee,  Robert  D.  Jones.  Relying 
on  these  propositions,  it  was  plaintiff's  object  in  this  action  to 
have  his  judgments  declared  prior  liens,  and  superior  to  the 
rights  and  title  of  either  of  said  parties  to  the  land.  To  sus- 
tain this  position,  appellant's  counsel  has  cited  cases  from 
several  of  the  New  York  and  Pennsylvania  reports,  among 
others,  Dey  v.  Dunham,  2  Johns.  Ch.  182,  and  Jaques  v.  Weeks, 
7  Watts,  261.  To  the  same  effect,  Fisher  v.  Tunnard,  25  La. 
Ann.  179,  Gulley  v.  Macy,  84  N.  C.  434,  and  Ives  v.  Stone,  51 
Conn.  446,  may  be  noticed.  In  Louisiana,  New  York,  and 
Pennsylvania,  the  conclusions  reached  were  placed  upon  ex- 
press statutory  provisions,  unlike  our  own,  in  regard  to  the 
registration  of  mortgages;  the  statute  of  New  York,  the  pur- 
port of  which  is  stated  in  Benton  v.  Nicoll,  24  Minn.  221,  being 
an  example.  But  in  the  Connecticut  and  North  Carolina 
cases,  supra,  it  is  distinctly  asserted  that  such  a  decision  is 
demanded  by  a  proper  interpretation  of  the  registry  laws  in 
their  general  intent  and  purpose,  as  designed  to  afford  a  pro- 
tection against  fraud.  But  the  current  of  authority,  in  the 
absence  of  an  express  statute  requiring,  without  qualification, 
the  record  of  the  defeasance,  is,  that  the  rights  of  the  mortga- 
gee are  fully  protected  by  the  recording  of  the  deed,  and  with- 
out a  record  of  the  instrument  by  which  the  deed  may  be 
defeated.  It  is  said  that  the  record  of  a  conveyance  absolute 
in  terms,  being  notice  of  a  greater  interest  than  the  mortgagee 
really  has,  must  be  held  adequate  to  protect  his  rights,  and  be 
treated  as  sufficient  notice  of  his  actual  interest,  whatever  that 
may  prove  to  be:  Bank  of  Mobile  v.  Tishomingo  Sav.  Inst.,  62 
Miss.  250;  Christie  v.  Hale,  46  111.  117;  Kemper  v.  Campbell,  44 
Ohio  St.  210;  Knowlton  v.  Walker,  13  Wis.  264;  Webb  on  Rec- 
ord of  Title,  sees.  137-139;  1  Jones  on  Mortgages,  sec.  548. 

It  was  held  in  Benton  v.  Nicoll,  24  Minn.  221,  that  a  deed 
absolute  in  form,  but  a  mortgage  in  fact,  was  properly  recorded 
in  a  book  kept  for  the  recording  of  deeds,  and  that  its  de- 
feasance—  a  bond  in  that  instance  —  was  rightfully  recorded 
in  the  book  kept  for  miscellaneous  records.  And  further,  that 
Revised  Statutes  of  1851,  chapter  46,  section  27,  now  section 
23,  chapter  40,  General  Statutes  of  1878,  repelled  the  infer- 
ence that  the  statute  in  reference  to  the  recording  of  deeds, 
mortgages,  and  other  instruments  contemplated  the  record  of 
such  a  conveyance  or  deed  in  a  book  kept  for  the  record  of 
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mortgages.  The  deed  record  being  therefore  the  proper  place 
for  the  recording  of  the  conveyance  from  Williams  and  wife 
to  Thomas  0.  Jones,  —  although  it  was  a  mortgage,  —  its 
record  was  notice  to  plaintiff  of  all  rights  which  Jones  could 
claim  under  it,  without  reference  to  the  defeasance.  Again, 
had  the  latter  instrument  properly  appeared  of  record  in  its 
place  among  the  miscellaneous  records,  the  true  condition  of 
affairs  would  not  have  been  disclosed.  Such  a  record  —  the 
deed  in  the  record-book  of  deeds,  the  contract  in  the  book  of 
miscellaneous  records  —  would  not  appear  to  be  the  record  of 
a  mortgage.  Prima  facie,  the  record  of  the  two  instruments 
would  be  that  of  a  conditional  sale  {Buse  v.  Page,  32  Minn. 
Ill),  but  prima  facie  only;  for  the  real  character  of  the 
transaction  might  otherwise  be  obvious,  and  undoubtedly  its 
real  character  could  be  made  to  appear  should  occasion  re- 
quire: Phoenix  v.  Gardner,  13  Minn.  396  (430)  j  Butman  v. 
James,  34  Minn.  547;  Wakefield  v.  Day,  41  Minn.  344.  The 
interest  of  Thomas  0.  Jones  as  a  mortgagee  was  fully  pro- 
tected by  a  record  of  the  absolute  conveyance  to  him;  and  it 
may  be  added,  in  this  connection,  that  there  was  no  merger 
of  his  mortgage  when  the  land  was  sold  and  conveyed  to  the 
defendant  Robert  D.  Jones:  Flanigan  v.  Sable,  44  Minn.  417. 
The  fact  must  be  apparent  that  the  plaintiff's  judgments  were 
liens  upon  the  debtor's  equity  of  redemption  in  the  land,  ex- 
cept as  to  the  eighty  acres  which  he  occupied  and  held  as  a 
homestead.  The  record  in  the  office  of  the  register  of  deeds 
showed  Thomas  0.  Jones  to  be  the  owner  in  fee  of  the  land. 
Taking  this  record  in  connection  with  the  unrecorded  defea- 
sance, and  prima  facie  the  transaction  was  a  conditional 
sale  to  the  judgment  debtor,  "Williams.  As  a  matter  of  fact, 
susceptible  of  proof,  the  debtor  was  a  mortgagor  holding  an 
equity  of  redemption  in  the  premises.  There  could  be  no 
method  adopted  by  the  mortgagor,  the  mortgagee,  or  the  pur- 
chaser —  the  latter,  as  found  by  the  court,  having  knowledge 
of  the  facts  —  by  which  the  plaintiff  could  be  deprived  of  his 
liens.  As  the  record  showed  the  title  to  the  land  to  have  gone 
absolutely  from  Williams,  the  debtor,  to  Jones,  the  mortgagee, 
years  before  the  judgments  were  docketed,  and  thereafter  to 
have  passed  directly  to  Jones,  the  purchaser,  wholly  failing  to 
disclose  the  mortgagor's  real  interest  when  the  judgments 
were  docketed  against  him  or  at  any  subsequent  time,  the 
plaintiff  was  entitled,  on  the  facts  found,  to  a  conclusion  of 
law  declaring  these  judgments  to  have  been  liens  upon  all  of 
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the  land  except  the  homestead,  subject  and  secondary  to  the 
mortgage  interest  held  by  Thomas  0,  Jones, 

Tiie  case  is  remanded,  with  instructions  to  amend  the  judg- 
ment in  accordance  with  these  views. 


Dked  and  Defeasance  —  Mortgaqe  —  Record  of  Deed.  — A  deed  with 
an  unrecorded  bond  to  recoavey,  as  between  the  parties,  constitutes  a  mort- 
gage only;  but  as  to  third  parties  without  notice,  it  conveys  the  fee: 
Knii/ht  V.  Dyer,  57  Me.  174;  99  Am.  Deo.  765.  A  deed  accompanied  by  a 
separate  defeasance  is  merely  a  mortgage;  yet  it  must  be  recorded  as  such, 
in  order  to  give  notice  of  its  real  effect  to  subsequent  bona  Jide  purchasers: 
Manit/rictia'trs'  etc.  Bank  v.  Bank  of  Pennsylvania,  7  Watts  &  S.  335;  42  Am. 
Dec.  240,  and  particularly  note.  A  deed  absolute,  accompanied  by  a  de- 
feasance, will,  if  the  defeasance  is  not  recorded,  though  the  deed  is  recorded, 
be  treated  as  an  unrecorded  mortgage  and  postponed  to  the  lieu  of  a 
subsequent  judgment:  Friedley  v.  Hamilton,  17  Serg.  &  R.  70;  17  Am.  Dec. 
638,  and  note.  In  Steen  v.  Mark,  32  S.  U.  286,  where  S.  conveyed,  by  abso- 
lute deed  to  secure  a  debt,  lands  to  M.,  which  M.  subsequently  conveyed  to 
A.,  who  had  notice  of  all  the  facts,  S.  was  allowed  to  maintaia  an  action  to 
redeem  against  M.  and  A.  upon  payment  of  the  debt. 

Notice  —  Outstanding  EgaiTiKS. — One  who  takes  a  deed  of  land  with 
knowledge  of  an  outstanding  equitable  right  or  title  in  a  third  person,  takes 
it  subject  to  such  outstanding  right:  McCone  v.  Courser,  6^  N.  H.  506. 


Gilbert  v.  How. 

[45  Minnesota,  121.] 

Powers  of  Attorney  Receive  a  Strict  Interpretation,  and  the  authority 
given  by  them  is  never  extended  by  intendment  or  construction  beyond 
that  which  is  given  in  terms,  or  absolutely  necessary  to  carry  the  au- 
thority into  effect. 

Joint  Power  of  Attorney  Given  by  Two  Persons,  authorizing  another  to 
enter  upon,  take  possession  of,  and  convey  all  lands  in  which  they  may 
be  interested,  does  not  authorize  the  donee  of  the  power  to  convey  lands 
in  which  one  only  of  the  donors  is  interested,  and  a  conveyance  made  in 
the  name  of  both  is  void,  unless  both  had  an  interest  in  the  lands  con- 
veyed. 

Ejectment.  The  plaintiff  claimed  title  under  Mary  A. 
Clarke,  a  former  owner  of  the  property,  under  a  conveyance 
purporting  to  be  made  by  Mary  A.  Clarke  and  Benjamin  F. 
Bucklin,  by  Franklin  Chase,  their  attorney  in  fact.  The  ques- 
tion was,  whether  this  conveyance  transferred  her  title.  Judg- 
ment for  the  dofendant.     Plaintiflf  appealed. 

H.  J.  Peck,  for  the  appellant. 

Southworth  and  Colter,  for  the  respondent. 
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Collins,  J.  The  deed  in  which  Mary  A.  Clarice  and  B.  F. 
Bucklin  were  named  as  grantors,  and  George  iV.  Bncklin  as 
grantee,  was  executed  by  Bucklin  in  person,  and  by  Franklin 
Chase  in  behalf  and  as  the  attorney  in  fact  of  Mary  A.  Clarke. 
The  land  described  therein  was  then  the  sole  property  of  the 
grantor  last  mentioned,  so  far  as  was  shown  by  the  record, 
Bucklin  having  no  interest  in  it.  The  power  of  attorney,  by 
virtue  of  which  Chase  assumed  to  act,  was  a  joint  power, 
executed  and  delivered  to  him  by  Mary  A.  Clarke  and  B.  F. 
Bucklin.  By  its  terms,  the  latter  constituted  and  appointed 
Chase  "our  true  and  lawful  attorney  for  us,  and  in  our 
names,"  to  enter  upon  and  take  possession  of  all  lands  "  to 
which  we  are  or  may  be  in  any  way  entitled  or  interested,  and 
to  grant,  bargain,  and  sell  the  same,  ....  and  for  us  and  in 
our  names  to  make  ....  and  deliver  good  and  suflBcient 
deeds;  ....  and  we  do  hereby  further  constitute  the  said 
Chase  our  attorney,  and  in  our  names  to  transact  and  manage 
all  business;  ....  and  also  incur  names  to  demand,  sue  for, 
recover,  and  receive  all  sums  of  money,"  etc. 

All  powers  of  attorney  receive  a  strict  interpretation,  and 
the  authority  is  never  extended  by  intendment  or  construc- 
tion beyond  that  which  is  given  in  terms,  or  is  absolutely 
necessary  for  carrying  the  authority  into  efifect,  and  that  au- 
thority must  be  strictly  pursued:  Rossiier  v.  Rossiter,  8  Wend. 
494;  24  Am.  Dec.  62;  Brantley  v.  Southern  Life  Ins.  Co..,  53 
Ala.  554;  Bliss  v.  Clark,  16  Gray,  60.  This  rule  was  applied 
in  Rice  v.  Tavernier,  8  Minn.  214  (248);  83  Am.  Dec.  778; 
Greve  v.  Coffin,  14  Minn.  263  (345);  100  Am.  Dec.  229;  Berkey 
V.  Judd,  22  Minn.  287.  And  a  party  dealing  with  an  agent 
is  chargeable  with  notice  of  the  contents  of  the  power  under 
which  he  acts,  and  must  interpret  it  at  his  own  peril:  Sand- 
ford  V.  Handy,  23  Wend.  260;  Nixon  v.  Hyserott,  5  Johns.  58. 

The  power  under  which  Chase  pretended  to  convey  a  tract 
of  land,  the  sole  property  of  Mary  A.  Clarke,  must  be  con- 
strued as  authorizing  him  to  convey  such  lands  only  as  were 
held  and  owned  by  his  two  constituents  jointly  or  in  common, 
and  not  the  lands  held  and  owned  by  either  and  separately. 
By  its  terms,  the  attorney  was  not  empowered  to  convey  land 
held  and  owned  as  the  undivided  property  of  one,  and  in 
which  the  other  had  no  interest,  nor  was  he  given  authority 
to  transact  any  business,  except  that  in  which  the  parties  were 
jointly  concerned.  The  authority  was  special,  and  the  written 
power  joint  in  form.     No  mention  was  made  of  the  separate 
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property  or  business  of  either  of  the  parties  who  executed  it, 
and  it  cannot  be  inferred  that  they  intended  to  confer  upon 
Chase  the  power  to  convey  such  property  or  to  transact  such 
business:  Dodge  v.  Hopkins,  14  Wis.  630;  Johnston  v.  Wright, 
6  Cal.  373.  This  rule  is  also  recognized  in  Holladay  v.  Daily, 
19  Wall.  606,  although  the  point  was  not  directly  in  issue. 
The  deed  referred  to  was  a  nullity,  did  not  convey  the  land 
to  George  A.  Bucklin,  and  when  the  mortgage  given  by  Mary 
A.  Clarke  was  foreclosed  by  action  brought  against  Bucklin 
alone,  the  proper  party,  the  owner  of  the  land,  was  not  made 
a  defendant.  The  foreclosure  sale  was  void,  and  a  purchaser 
thereat  acquired  no  interest  in  the  land  sold.  As  the  plain- 
tiff's rights  were  predicated  upon  this  sale,  he  failed  to  es- 
tablish title  to  the  land  in  himself,  upon  the  trial. 
Judgment  affirmed.  

Power  op  Attorney  Given  by  Two  or  More,  Construction  of. — 
Under  the  well-established  rule  that  a  power  of  attorney  must  receive  a 
strict  construction,  it  is  well  settled  that  where  the  power  is  given  for  a  par- 
ticular purpose,  general  words  therein  are  not  to  be  construed  at  large,  but 
merely  as  giving  a  general  authority  for  carrying  into  eflfect  the  special  pur- 
pose for  which  the  power  is  given:  Roundlree  v.  Denson,  59  Wis.  522; 
Brantley  v.  Soutkei-n  Life  Im.  Co.,  5.3  Ala.  554.  In  other  words,  the  larger 
powers  conferred  by  the  general  terms  must  be  construed  with  reference  to 
the  matters  specially  mentioned:  Rosdter  v.  RossUer,  8  Wend.  494;  24  Am. 
Dec.  62.  Under  this  line  of  reasoning  the  court  said,  in  Johnston  v.  Wr'njJU,  6 
Cal.  373-376:  "  From  all  the  authorities  and  the  reasoning  deduced  from  them, 
it  appears  to  be  a  well-established  rule  that  where,  in  powers,  covenants,  re- 
leases, and  other  contracts,  a  several  interest  is  alone  expressed  and  referred 
to,  no  general  terms  will  allow  the  meaning  to  be  extended  to  a  joint  inter- 
est. In  the  case  before  us,  the  power  refers  the  attorney  to  '  demands  be- 
tween me  and  any  person  or  persons, '  and  to  '  debts  or  demands  owing  to  me. ' 
This  language  must,  in  interpretation,  be  confined  to  such  debts  and  demands 
whereof  the  principal  had  a  several  and  sole  interest,  and  cannot  be  made 
to  include  a  covenant  which  he  jointly  held  with  others."  Consequently  it 
was  decided  in  this  case  that  a  power  of  attorney  authorizing  the  attorney 
"to  settle  and  adjust  all  partnership  debts,  accounts,  and  demands  and  all 
other  accounts  and  demands  now  subsisting,  or  which  may  hereafter  subsist, 
between  me  and  any  person  or  persons  whatever,"  and  to  execute  releases 
for  such  purposes,  does  not  confer  a  power  to  release  a  covenant  of  guaranty 
made  to  the  principal  and  others  jointly,  for  the  payment  of  rent  and  pur- 
chase-money of  property  sold  by  them  as  tenants  in  common. 

In  Holladay  v.  Daily,  19  Wall.  606-610,  the  court  said:  "  Undoubtedly, 
it  is  a  rule  that  a  special  power  of  attorney  is  to  be  strictly  construed  so  as 
to  sanction  only  such  acts  as  are  clearly  within  it  terms;  but  it  is  also  a 
rule  of  equal  potency  that  the  object  of  the  parties  is  always  to  be  kept  in 
riew,  and  where  the  language  used  will  permit,  that  construction  should  be 
adopted  which  will  carry  out,  instead  of  defeating,  the  purpose  of  the  ap- 
pointmeat.      Here  the  object,  and  the  sole  object,  of   the   power  was   to 
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enable  the  attorney  to  pass  the  title  freed  of  any  possible  claim  of  the  wife, 
and  under  the  law  of  Colorado  that  result  would  be  accomplished  by  the 
deed  of  the  husband  alone,  as  fully  without  as  with  her  signature.  A  power 
of  attorney  made  by  two  or  more  persons  possessing  distinct  interests  in 
real  property  may,  of  course,  be  so  limited  as  to  prevent  a  sale  of  the  in- 
terest of  either  separately;  but  in  the  absence  of  qualifying  terras  or  other 
circumstances  thus  restraining  the  authority  of  the  attorney,  a  power  to 
sell  and  convey  real  property,  given  by  several  parties  in  general  terms, 
as  in  the  present  case,  is  a  power  to  sell  and  convey  the  interests  of  each, 
either  jointly  with  the  interests  of  the  others,  or  by  a  separate  instrument. 
The  cases  are  numerous  where  the  power  given  by  several  has  been  held  in- 
valid as  to  some  of  the  parties,  and  yet  sufficient  to  authorize  a  transfer  of 
the  title  of  the  others.  The  decision  of  those  cases  has  proceeded  on  the 
doctrine  stated,  that  where  a  power  is  given  by  several,  the  interest  of  each 
in  the  property  to  which  the  power  refers  may  be  separately  transferred." 
In  this  case  it  was  decided  that  a  power  of  attorney  to  sell  and  convey  real 
property  given  by  a  husband  and  his  wife,  in  general  terms,  without  any 
provision  against  the  sale  of  the  interest  of  either  separately,  or  other  circum- 
stance restraining  the  authority  of  the  attorney  in  that  respect,  authorizes  a 
conveyance  by  the  attorney  of  the  interest  of  the  husband,  by  a  deed  exe- 
cuted in  his  name  alone.  A  power  of  attorney  executed  jointly  by  husband  . 
and  wife  for  the  sale  and  conveyance  of  all  their  property,  in  which  the  words 
•*  we,"  "us,"  and  "our"  were  exclusively  used,  will  not  authorize  a  sale  and 
conveyance  of  property  the  title  to  which  is  in  the  husband  alone,  in  the 
absence  of  extrinsic  proof  of  the  non-existence  of  joint  property  by  them: 
Dodge  v.  Hopkins,  14  Wis.  630.  So  a  deed  purporting  to  be  executed  under 
power  of  attorney  from  two  grantors,  supported  by  some  evidence  of  the 
existence  of  a  joint  power  from  them,  while  only  a  power  from  one  of  them 
individually  is  produced,  will  not  support  the  theory  that  the  execution  of 
the  deed  can  be  referred  to  such  separate  power,  so  as  to  uphold  it  as  the 
deed  of  the  grantor  who  had  given  such  power:  Davenport  v.  Parsons,  10 
Mich.  42;  81  Am.  Dec.  772.  The  foregoing  are  all  the  authorities  we  have 
been  able  to  discover  bearing  upon  the  precise  question  involved  in  the  prin- 
cipal case,  which  is,  whether,  when  a  power  of  attorney  is  given  by  two  per- 
sons to  a  third,  it  is  to  be  construed  as  authorizing  him  to  act  only  in  matters 
in  which  they  have  a  joint  interest.  The  question  is  by  no  means  so  free 
from  doubt  as  it  was  assumed  to  be  in  the  principal  case.  In  fact,  the  lan- 
guage of  the  supreme  court  of  the  United  States  quoted  above  seems  to 
be  wholly  irreconcilable  with  the  decision  in  the  principal  case,  and  to  shovf 
that  a  power  of  attorney  from  two  or  more  persons,  unless  restricted  in  its 
terms,  authorizes  the  agent  to  act  for  either  as  well  as  for  both.  In  this  con« 
nection  it  would  not  seem  out  of  place  to  state  that  a  power,  given  to  sell 
the  separate  estate  of  a  wife,  does  not  authorize  a  mortgage  of  such  property 
for  the  purpose  of  paying  the  debts  of  the  husband:  Hirschman  v.  BrashearSf 
79  Ky.  258;  and  that  the  wife  may  appoint  her  husband,  by  power  of  attorney, 
u  her  agent  and  attorney  in  fact  to  convey  the  inchoate  interest  which  she 
holds  in  his  real  estate,  and  that  an  instrument  executed  by  himself,  and  by 
him  for  her,  under  such  authority  is  effectual  to  transfer  auoh  interesti 
Munger  v.  Baldridge,  41  Kau.  236;  13  Am.  St.  Kep.  273. 
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MoYebtt  V.  St.  Paul,  Minneapolis,  and  Mani- 
toba Kailway  Company. 

(45  MiKMESOTA,  268.] 

CoMMOK  Carribrs  —  Party  on  Freiojht  Traih  not  Paying  Fare,  when 
Entitled  to  Rights  of  Passenger.  — Where  the  conductor  of  a  train 
disobeys  the  rules  of  the  company  for  which  he  is  acting,  in  regard  to  the 
eoUection  of  fare  from  a  passenger,  and  permits  him  to  be  upon  a  forbid* 
den  part  of  the  train,  or  upon  a  train  not  allowed  to  carry  passengers,  the 
traveler  has  all  the  rights  of  a  passenger,  if  without  notice,  express  or 
implied,  of  the  rules  or  of  the  conductor's  disobedience. 

Common  Carriers  —  Party  on  Train  not  Payino  Fare,  when  not  En- 
titled TO  BiQHTS  or  Passenger. — Where  a  person  solicits  and  secures 
free  transportation,  or  rides  upon  a  part  of  the  train  from  which  passen* 
gers  are  excluded,  or  takes  passage  upon  a  train  not  allowed  to  carry 
passengers,  knowing  that  his  act  is  against  the  rules  of  the  company,  and 
that  in  permitting  it  the  conductor  is  disobedient,  he  is  guilty  of  a  fraud, 
and  not  entitled  to  a  passenger's  rights  to  recover  for  injury. 

M.  D,  Qrover  and  R.  A.  Wilkinson^  for  the  appellant. 

J.  J.  Woolly,  F.  E.  Latham,  and  Wendell  and  Pidgeon,  for  the 
respondent. 

Collins,  J.  On  the  trial  of  this  action,  it  was  defendant's 
contention  that  although  plaintifif  was  on  its  train  —  a  freight 
with  a  caboose  attached  —  when  the  accident  occurred  in 
which  he  claims  to  have  been  injured,  he  was  not  a  passenger 
to  whom  it  owed  any  duty.  Testimony  was  introduced  tend- 
ing to  show  that  plaintiff  had  not  paid  his  fare;  had  no  ticket; 
that  on  boarding  the  train  he  had  solicited  the  conductor,  an 
acquaintance,  to  permit  him  to  ride  without  paying  his  fare; 
and  that  the  latter  had  consented.  The  defendant  then  offered 
to  prove  by  the  conductor  that  when  soliciting  that  he  be  car- 
ried without  paying  his  fare,  the  plaintiff  knew  that  the  con- 
ductor had  no  authority  to  allow  it.  To  this  offer  the  court 
sustained  an  objection,  defendant  duly  excepting.  This  ruling 
was  erroneous,  and  a  new  trial  must  be  had.  It  is  probable 
that  there  is  authority  for  the  statement  that  when  the  con- 
ductor of  a  train  disobeys  the  rules  of  the  company  for  which 
he  is  acting,  in  regard  to  the  collection  of  fare  from  a  traveler, 
or  in  respect  to  some  other  matters,  such,  for  instance,  as 
permitting  him  upon  a  forbidden  part  of  the  train,  or  upon  a 
train  not  allowed  to  carry  passengers,  the  traveler  has  all  the 
rights  of  a  passenger,  if  he  has  no  notice  of  the  rule,  express  or 
implied,  or  of  the  conductor's  disobedience.  But  if  a  person 
Bolicits  and  secures  free  transportation,  or  if  he  rides  upon  a 
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part  of  the  train  from  which  passengers  are  excluded,  or  takes 
passage  upon  a  train  not  allowed  tocarry  passengers,  knowing 
that  his  act  is  against  the  rules  of  the  carrier  and  in  permit- 
ting it  the  conductor  is  disobedient,  he  is  guilty  of  a  fraud, 
and  not  entitled  to  a  passenger's  rights:  Toledo  etc.  R^y  Co.  v. 
Brooks,  81  111.  245;  Toledo  etc.  R'y  Co.  v.  Beggs,  85  111.  80;  28 
Am.  Rep.  613;  Robertson  v.  N.  Y.  &  Erie  R'y  Co.,  22  Barb.  91; 
Union  Pacific  R'y  Co.  v.  Nichols,  8  Kan.  505;  12  Am.  Rep.  475; 
Prince  v.  International  etc.  R'y  Co.,  64  Tex.  146;  Gulf,  Colorado, 
and  Santa  Fe  R'y  Co.  v.  Cavipbell,  76  Tex.  174.  The  defendant 
had  been  allowed  by  the  court  to  introduce  testimony  tending 
to  establish  its  claim  that  the  plaintiff  had  obtained  the  con- 
ductor's consent  to  his  riding  without  payment  of  fare,  and  it 
should  have  been  permitted  to  go  further,  and  prove,  if  it  could, 
that  plaintiff  knew  that,  in  securing  this  consent,  he  had  in- 
duced the  conductor  to  violate  a  rule  of  the  railway  company. 
Order  reversed.  

Carriers  —  Passengers— Rimsa  on  Freight  Trains  —  Trespassers. — 
A  party  obtaining  a  free  ride  on  a  railroad  train  without  the  consent  of  the 
carrier  cannot  recover  for  injuries  received,  in  the  absence  of  proof  of  gross 
negligence:  Chicago  etc.  R.  R.  Co.  v.  Mehlsack,  131  111.  61;  19  Am.  St.  Rep. 
17,  and  extended  note;  Bricker  v.  Philadelphia  etc.  R.  R.  Co.,  132  Pa.  St.  1; 
19  Am.  St.  Rep.  585,  and  note.  A  person  who  goes  aboard  a  freight  train  by 
the  invitation  or  permission  of  the  conductor  cannot  be  regarded  as  a  passen- 
ger, if  it  ia  in  violation  of  the  rules  of  the  company:  Smith  v.  Louisville  etc. 
R'y  Co.,  124  Ind.  395;  Gulf  etc.  R'y  Co.  v.  Campbell,  76  Tex.  174.  One  who 
voluntarily  takes  passage  on  a  freight  train  assumes  the  risks  incident  to  such 
a  mode  of  transportation:  Louisville  etc.  R'y  Co.  v.  Bisch,  120  Ind.  549;  Crine 
V.  East  Tennessee  etc.  R'y  Co.,  84  Ga.  651;  Haase  v.  0.  R.  d:  N.  Co.,  19  Or. 
354;  contra,  McQee  v.  Missouri  etc.  R'y  Co.,  92  Mo.  208;  1  Am.  St.  Rep.  706, 
and  note;   Whitehead  v.  St.  Louis  etc  R'y  Co.,  99  Mo,  263. 


Taylor  v.  Sullivan. 

[45  Minnesota,  309.] 

Office  and  Officers  —  Tenure  — Election  of  Ineligible  Successor  — 
Quo  Warranto.  —  An  incumbent  of  an  office  who  is  entitled  to  hold 
for  a  fixed  period,  and  until  his  successor  is  elected  and  qualified,  is  en- 
titled to  hold  over  in  the  event  of  the  election  of  an  ineligible  successor, 
and  has  such  interest  in  the  election  that  he  may  question  its  legality 
by  quo  warranto. 

Office  and  Officers  —  Ineligibility. — A  foreigner,  constitutionally  in- 
eligible to  election  to  office  at  the  time  of  his  election,  for  want  of 
declaration  of  intention  to  become  a  citizen,  cannot  hold  the  office, 
although  after  election,  and  before  tha  commeuc«meat  of  his  term  of 
office,  he  duly  declares  such  intention. 
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Application  for  a  writ  of  quo  warranto. 
Taylor,  Calhoun,  and  Rhodes,  for  the  petitioner. 
Theodore  Bruener,  for  the  respondent. 

Dickinson,  J.  By  this  proceeding,  the  relator  seeks  an  ad- 
judication as  to  the  right  of  the  respondent  to  hold  the  office  of 
county  attorney  of  Stearns  County,  for  which  office  he  received 
a  majority  of  the  votes  cast  at  the  general  election  in  1890. 
The  point  of  contention  is,  whether  the  respondent  was  legally 
elected,  and  can  hold  the  office  under  such  election,  he  being 
of  foreign  birth,  and  having  never  declared  his  intention  to 
become  a  citizen  of  the  United  States  until  after  such  elec- 
tion. The  contention  that  the  relator  has  no  such  private  in. 
terest  in  the  matter  as  justifies  him  to  invoke  a  decision  upon 
it  is  not  sustained.  The  relator  was  elected  to  the  office 
at  the  election  in  1888,  qualified,  and  entered  upon  the  dis- 
charge of  its  duties.  He  is  still  the  incumbent  of  the  office, 
unless  he  has  been  superseded  by  the  respondent,  or  unless  a 
vacancy  has  occurred  by  force  of  the  statute.  The  term  of 
office  for  which  the  relator  was  elected  was  "  two  years,  and 
until  his  successor  is  elected  and  qualified  ":  Gen.  Stats.  1878, 
c.  8,  sec.  210.  If  the  election  of  the  respondent  was  not  le- 
gally authorized,  the  relator  would  continue  to  hold  the  office 
by  force  of  this  express  provision  of  the  statute:  State  v.  Ben- 
edict, 15  Minn.  153  (198);  People  v.  Tilton,  37  Cal.  614.  The 
case  in  this  particular  is  distinguishable  from  that  of  County 
of  Scott  V.  Ring,  29  Minn.  398.  We  therefore  hold  that  the 
relator's  interest  entitled  him  to  call  in  question  the  legality 
of  the  respondent's  election. 

We  come  then  to  the  question  of  the  right  of  the  respond- 
ent to  hold  the  office  by  virtue  of  his  election  in  1890.  It 
appears  that  at  the  time  of  the  election  the  respondent 
was  not  a  citizen  of  the  United  States,  and  had  not  declared 
his  intention  to  become  a  citizen,  conformably  to  the  laws  of 
the  United  States  upon  the  subject  of  naturalization.  He  re- 
lies, however,  upon  the  fact  that  after  the  election,  and  before 
the  commencement  of  the  term  of  office  for  which  he  was 
elected,  he  duly  declared  his  intention  to  become  a  citizen, 
and  so  the  fact  is  shown  to  be.  It  is  not  to  be  questioned  that 
at  the  election  in  1890,  the  respondent  was  not  entitled  to  vote 
at  any  election  in  this  state.  The  constitution  (article  7,  sec- 
tions 1,  2)  80  declares.  Section  7  of  the  same  article  reads: 
"  Every  person  who,  by  the  provisions  of  this  article,  shall  be 
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entitled  to  vote  at  any  election  shall  be  eligible  to  any  office 
which  now  is,  or  hereafter  shall  be,  elective  by  the  people  in 
the  district  wherein  he  shall  have  resided  thirty  days  previous 
to  such  election,  except  as  otherwise  provided  in  this  consti- 
tution, or  the  constitution  and  laws  of  the  United  States." 
This  was  intended  as  a  restriction,  and  it  has  the  effect  of  a 
constitutional  declaration  that  only  such  persons  as  by  the 
provisions  of  this  article  are  entitled  to  vote  shall  be  "eligi- 
ble" to  any  elective  office.  We  need  not  dwell  upon  this 
proposition,  for  the  argument  for  the  respondent  virtually 
concedes  it.  He  rests  his  case  upon  the  proposition  that  this 
restriction  refers  merely  to  the  holding  of  office,  and  not  to 
elections,  and  hence  that  he  was  legally  entitled  to  the  office, 
because  his  disqualification  was  removed  before  the  com- 
mencement of  the  term,  although  subsequent  to  the  election. 

This  question  has  not  been  heretofore  decided  in  this  state. 
The  terms  of  the  statute  construed  in  Territory  ex  rel.  v.  Smith,. 
3  Minn.  164  (240),  74  Am.  Dec.  749,  were  such  that  the  decis- 
ion has  no  bearing  upon  the  construction  of  the  very  different 
language  of  the  constitutional  provision  under  consideration. 
The  case  of  Barnum  v.  Gilman,  27  Minn.  466,  38  Am.  Bep. 
304,  relating  to  a  different  constitutional  provision,  did  not 
involve  the  question  here  presented,  although  language  was 
used  in  the  opinion  of  the  majority  of  the  court  in  harmony 
with  the  contention  of  this  respondent.  Our  inquiry  is  as 
to  the  meaning  of  the  word  "eligible  "  as  used  in  the  constitu- 
tion. In  Webster's  Dictionary  its  meaning  is  defined  to  be, 
"  proper  to  be  chosen;  qualified  to  be  elected."  In  this  and 
the  cognate  words  derived  from  the  same  source  (the  Latin 
verb  eligere),  the  idea  primarily  involved  is  that  of  choosing, 
selecting.  It  is  expressed  in  our  verb  "  to  elect,"  derived  from 
the  same  Latin  word.  This  primary  and  strictly  proper  sig- 
nification of  the  word  "eligible"  is  al.^o  its  well-understood 
popular  meaning.  If  we  had  adopted  the  form  "electible"  for 
the  adjective,  instead  of  following  more  nearly  the  form  of  the 
verb  from  which  it  is  derived,  the  meaning  might  have  been 
more  obvious,  but  it  would  not  have  been  different.  There 
seems  to  be  no  sufficient  reason  why  the  proper  and  ordinary 
meaning  should  not  be  given  to  the  word  "eligible  "  in  the 
constitution,  as  though  it  had  read,  "  no  person  shall  be  quali- 
fied to  be  elected,"  etc.  This  is  the  plain  and  natural  con- 
struction of  the  language,  and  the  other  provisions,  with  which 
that  immediately  under  consideration  is  associated,  add  to  the 
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probability  that  this  word  was  intended  to  refer  to  the  election 
to  office,  and  not  merely  to  the  holding  of  office.  The  whole 
article  relates  to  the  elective  franchise.  It  declares  the  dis- 
ability of  certain  classes,  including  persons  of  foreign  birth  who 
have  not  declared  their  intention  to  become  citizens  of  the 
United  States,  to  vote  at  any  election.  That  declared  disabil- 
ity certainly  relates  to  the  time  when  an  election  takes  place. 
Closely  associated  with  this  is  the  provision  in  question,  which, 
in  legal  effect,  declares  that  the  persons  thus  disqualified  to  vote 
shall  not  be  "  eligible  to  any  office "  elective  by  the  people. 
Neither  the  proper  signification  of  the  language,  nor  the  con- 
text, justifies  the  conclusion  that  at  this  point  there  is  an 
abrupt  transition  in  the  subject  from  elections  to  the  holding 
of  office.  Elsewhere  in  the  constitution  we  do  find  express 
provision  relating  to  disqualification  for  holding  office,  as  in 
section  11  of  article  6,  and  in  section  9  of  article  4. 

Again,  the  positive  and  unambiguous  restriction  upon  the 
right  to  vote  at  any  election  is  in  itself  a  reason  supporting  the 
conclusion  that  when  the  disqualified  classes  are  declared  to 
be  ineligible  to  any  elective  office,  it  was  meant  that  they  could 
not  be  legally  elected,  or  "  electible,"  if  we  may  use  such  a 
word.  There  is  little  reason  to  suppose  that  it  was  intended 
that  persons  who,  by  reason  of  their  alienage,  or  for  other  spe- 
cified reasons,  were  expressly  excluded  from  the  right  to  vote 
at  any  election  should  still  be  deemed  qualified  to  be  elected 
to  any  office.  In  State  v.  Murray,  28  Wis.  96,  9  Am.  Rep. 
489,  it  was  considered  to  be  a  fundamental  principle  of  popu- 
lar government,  even  in  the  absence  of  any  constitutional  or 
statutory  restriction,  that  one  who  is  not  a  qualified  elector 
cannot  legally  hold  an  elective  office.  According  to  the  opin- 
ion of  Ryan,  C.  J.,  in  the  later  case  of  State  v.  Trumpf,  50 
Wis.  103,  this  proposition  should,  in  principle,  be  more  broadly 
stated,  and  only  such  persons  as  are  themselves  electors  at  the 
time  of  the  election  should  be  deemed  to  be  eligible  to  office. 
We  think  that  this  must  certainly  be  so  considered  under  a 
constitution  which,  in  effect,  declares  than  only  such  persona 
shall  be  eligible  to  elective  offices. 

The  construction  which  we  place  upon  the  constitution  is^ 
supported  by  Searcy  v.  Grow,  15  Cal.  118;  State  v.  Clarke, 
3  Nev.  566;  State  v.  McMillen,  23  Neb.  385.  In  Smith  v. 
Moore,  90  Ind.  294,  —  followed  in  Vogel  v.  State,  107  Ind.  374, 
—  the  word  "eligible"  was  construed  as  referring  to  the  time 
of  the  commencement  of  the  term  for  which  a  person  is  elected.. 
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The  dissenting  opinion  of  Elliott,  J.,  referring  to  the  earlier  de- 
cisions in  that  court,  is  worthy  of  attention. 

Our  conclusion  is,  that,  as  the  case  now  appears,  the  respond- 
ent was  not  legally  elected  to  the  oflSce,  and  that  his  subse- 
quent declaration  of  his  intention  to  become  a  citizen  does  not 
entitle  him  to  hold  the  office.  It  is  therefore  ordered  that  the 
respondent's  motion  to  dismiss  the  order  to  show  cause  be  de- 
nied, and  that  the  application  of  the  relator  for  a  writ  of  quo 
warranto  be  granted.  

Office  and  Officers,  Remedy  to  Try  Title  to  — Quo  Warranto. — 
Title  to  office  must  be  determined  by  quo  warranto:  Hamlin  v.  Kassafer,  15 
Or.  456;  3  Am.  St.  Rep.  176,  and  note;  Oreemcood  v.  Mw-phy,  131  111.  604; 
Frey  v.  Michie,  68  Mich.  323;  Prince  v.  Boston,  14S  Mass.  285;  Hinckley  v. 
Breen,  55  Conn.  119;  Neeland  v.  Kansas,  39  Kan.  154. 

Office  and  Officers  —  Holding  over. — When  an  officer  holds  over 
after  the  expiration  of  his  term,  his  acts  are  those  of  a  de  facto  officer,  and 
valid  as  to  third  persons:  Hamlin  v.  Kass"/er,  15  Or.  456;  3  Am.  St.  Rep. 
176,  and  note.  An  office  does  not  become  vacant  by  the  expiration  of  the 
term  of  the  incumbent,  but  he  continues  a  de  jure  officer  until  his  successor 
is  duly  appointed  and  qualified:  Slate  v.  Howe,  25  Ohio  St.  588;  18  Am.  Rep. 
321;  People  v.  Tyrrell,  87  Cal.  475. 

Office  and  Officers  —  Eligibility. — Qualification  of  a  candidate  for 
office  should  be  consummate  at  the  time  of  the  election,  and  it  will  not  do  that 
it  becomes  so  before  time  for  him  to  qualify  and  enter  upon  the  duties  of  his 
office:  Parker  v.  Smith,  3  Minn.  240;  74  Am.  Dec.  749;  contra,  see  Brown  v. 
Ooben,  122  Ind.  113.  Where  the  legislature  may  prescribe  the  qualifications 
for  an  office,  it  may  prescribe  that  they  shall  exist  at  the  time  of  the  elec- 
tion: State  v.   Williams,  99  Mo.  291. 

An  alien  who  has  not  declared  his  intentions  to  become  a  citizen  of  the 
United  States  may  be  elected  to  a  public  office,  and  may  hold  the  same  in 
case  his  disability  is  removed  before  the  term  of  office  begins:  State  v.  Jfur- 
ray,  28  Wis.  96;  9  Am.  Rep.  489. 
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[46  Minnesota,  330.] 
JoDOMENTS  —  Merger  —  Injuries  to  Husband  and  Wife  by  Same  Act 
OF  Negligence  —  Successive  Recoveries  by  Husband. — Where  hus- 
band and  wife  are  both  at  the  same  time  injured  by  the  same  act  of  neg- 
ligence, a  recovery  by  the  husband  for  the  injury  to  himself  is  not  a  bar 
to  a  subsequent  action  by  him  to  recover  for  the  loss  of  the  society  and 
services  of  bis  wife,  and  expenses  incurred  in  curmg  her  of  the  injury 
received. 

Merrick  and  Merrick,  for  the  appellant. 

Kaon,  Whelan,  and  Bennett,  for  the  respondent. 
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GiLFiLLAN,  C.  J.  The  plaintiff  and  his  wife,  while  riding 
in  one  of  defendant's  cars,  were  both  at  the  same  time  injured 
by  the  same  accident  or  act  of  negligence  of  defendant.  Plain- 
tiff brought  an  action,  and  recovered  for  the  injury  to  himself. 
He  brings  this  action,  alleging  the  negligence  of  the  defend- 
ant, the  injury  to  his  wife,  in  consequence  whereof  he  lost  her 
services  and  society,  and  was  put  to  expenses  for  physicians 
and  medicines  and  the  care  of  his  wife.  In  its  answer  the 
defendant  alleged  the  former  action  and  recovery  by  plaintiff 
in  bar  of  this  action,  and  the  court  below  held  it  a  bar,  and 
ordered  judgment  for  defendant  on  the  pleadings.  This  ap- 
peal is  from  an  order  denying  plaintiff's  motion  for  a  new 
trial.  The  case  raises  the  question,  Was  the  cause  of  action 
in  the  first  action  the  same  as  in  this?  Is  this  an  attempt  to 
recover  damages  that  belonged  to  that  cause  of  action?  We 
think  the  decision  of  the  court  below  was  erroneous,  not  be- 
cause one  action  was  to  recover  for  an  injury  to  what  are 
termed  the  absolute  rights  of  plaintiff,  and  the  other  for  in- 
jury-to  his  relative  rights,  or  rights  he  possessed  by  reason  of 
his  relation  to  his  wife,  but  because  his  right  to  recover  in  this 
case  will  depend  on  a  different  state  of  facts  from  those  which 
would  sustain  a  recovery  in  the  other  case.  In  the  action  for 
injury  to  himself,  all  he  needed  to  show,  in  order  to  recover 
nominal  damages  at  least,  was  the  negligence  of  the  defend- 
ant, and  the  consequent  injury  to  himself.  But  proof  of  the 
negligence  and  injury  to  the  wife  would  not  sustain  the  hus- 
band's action  in  this  case.  The  cause  of  action  which  those 
facts  alone  show  belongs  to  the  wife.  Those  facts  go  to  make 
up  the  husband's  cause  of  action,  but  alone  they  are  not 
enough.  In  addition  to  them  there  must  exist  the  fact  that, 
by  reason  of  the  injury  so  caused,  he  has  been  deprived  of  her 
society  or  services,  or  has  been  put  to  expense.  Such  loss  is 
of  the  substance  of  his  cause  of  action. 

'As  said  in  Todd  v.  Redford,  11  Mod.  264:  "Husband  and 
wife  cannot  join  in  assault  and  battery  per  quod  consortium 
amisit^  for  the  per  quod  in  such  case  is  the  gist  of  the  action." 
In  other  words,  the  gist  of  the  husband's  cause  of  action  on 
account  of  an  injury  to  his  wife  is  not  the  injury  itself,  but  the 
consequence  of  the  injury  in  depriving  him  of  his  common- 
law  right  to  her  society  or  services,  or  in  imposing  on  him  the 
common-law  duty  to  care  for  her.  A  case  may  easily  be  im- 
agined where,  for  an  injury  to  her  person,  a  cause  of  action  — 
a  technical  cause  of  action,  at  least  —  would  instantly  accrue 
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to  the  wife,  but  where  none  would  ever  accrue  to  the  husband, 
for  the  reason  that  none  of  the  above  injurious  consequences 
to  his  relative  rights  would  follow.  Where  a  cause  of  action 
arises  from  a  wrongful  injury,  it  arises  at  once;  and  in  such 
case  the  subsequently  ascertained  or  developed  consequences 
of  the  injury  are  items  that  might  exist  without  them.  But 
in  an  action  by  a  husband  on  account  of  an  injury  to  his  wife, 
the  consequences  of  loss  of  her  society  or  services  are  not  items 
of  damages  pertaining  to  an  already  existing  cause  of  action, 
or  to  a  cause  of  action  which  might  exist  without  them,  but 
they  are  essential  to  the  cause  of  action  itself,  which  can- 
not arise  until  such  consequences  have  followed  the  injury.  If 
it  could  be  said  that  the  plaintiflF's  cause  of  action  in  his  first 
action  arose  upon  the  negligence  alone,  then  all  the  injurious 
consequences  of  that  negligence,  the  injury  to  his  person,  the 
loss  of  his  wife's  society  and  services,  caused  by  the  injury  to 
her  person,  might  be  regarded  as  items  of  damage  in  that  cause 
of  action.  But  no  cause  of  action  could  accrue  upon  the  neg- 
ligence alone.  That  cause  of  action  accrued  only  upon  injury 
to  his  person  caused  by  the  negligence,  and  when  they  con- 
curred, his  cause  of  action  was  complete.  The  loss  of  his 
wife's  services  had  no  connection  with  that  injury.  That 
cause  of  action  was  not  a  consequence  of  it,  and  not  an  item 
of  damage  pertaining  to  it.  His  right  to  recover  for  such  loss 
was  independent,  and  would  have  existed  had  that  cause  of 
action  not  accrued. 

We  have  been  able  to  find  but  two  cases  in  the  United 
States  analogous  to  this.  In  Cincinnati  etc.  R.  R.  Co.  v.  Chester^ 
57  Ind.  297,  the  plaintiff  had  joined  in  one  count  a  cause  of 
action  for  an  injury  to  himself  with  a  claim  for  damages  for 
loss  of  services  of  his  wife,  and  for  expenses  in  healing  in- 
juries to  his  child;  the  three  having  been  injured  at  the  same 
time  by  the  same  negligence  of  defendant.  On  defendant's 
motion  to  require  plaintiff  to  state  the  separate  claims  for 
damage  in  separate  counts  or  paragraphs,  the  supreme  court 
held  the  motion  properly  denied,  saying:  "It  seems  to  us  .... 
they  would  really  constitute  but  a  single  cause  of  action." 
Town  of  Newbury  v.  Connecticut  etc.  R.  R.  Co.,  25  Vt.  377,  was 
an  action  by  the  town  to  recover  damages  it  had  been  com- 
pelled to  pay  for  an  injury  to  the  person  caused  by  a  defect  in 
a  highway  which,  as  between  it  and  the  town,  defendant  was 
under  a  duty  to  keep  in  repair.  Husband  and  wife  were  at 
the  same  time  injured  in  consequence  of  the  defect.     The  bus- 
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band  sued  the  town  for  the  injury  to  himself,  recovered  judg- 
ment, which  the  town  paid,  and  sued  and  recovered  against 
defendant  for  that.  The  husband  also  sued  the  town  and  re. 
covered  judgment  on  account  of  the  injury  to  his  wife,  and 
the  town  paid  it,  and  sued  defendant  for  it.  The  defendant 
pleaded  in  bar  the  former  recovery  against  it.  Speaking  of 
the  recovery  against  the  town  on  account  of  the  injury  to  the 
wife,  in  reference  to  the  recovery  for  injury  to  the  husband, 
the  court,  Redfield,  C.  J.,  said:  *'  For  it  is  as  much  a  distinct 
matter  as  if  the  persons  had  been  strangers  to  each  other,  and 
as  much,  I  think,  as  if  the  persons  had  been  injured  at  differ- 
ent times  by  reason  of  the  same  neglect  of  defendant."  The 
two  cases  seem  directly  opposed  to  each  other,  though  neither 
is  particularly  satisfactory  as  an  authority.  So  far  as  they 
determine  the  question  here  involved,  the  latter  is  more  con- 
sistent with  principle. 

Order  reversed.    .  

Husband  and  Wifk  —  Actions  fob  Injitries  to  Wins.  —  Two  actions 
will  lie,  'aa  a  general  rale,  for  a  tort  committed  upon  a  wife:  1.  By  the  hus- 
band alone,  for  the  loss  of  services,  expenses,  etc. ;  2.  By  the  husband  and 
wife,  for  the  injury  to  the  wife's  person:  Rogers  v.  Smitfi,  17  Ind.  323;  79  Am. 
Dec.  4S3,  and  note  484,  485;  Sn^h  r.  SL  Joseph,  55  Mo.  456;  17  Am.  Rep. 
660. 


Eamsey  V,  Glenny. 

f46  Minnesota,  401.] 

Adverse  Possession  undkb  Mistake  in  Boundart.  —  An  entry  npon 
and  more  than  twenty  years'  subsequent  possession  of  land  beyond  the 
line  of  his  own  lot  by  an  adjoining  owner  under  claim  of  title,  and  under 
a  mistake  as  to  the  location  of  the  boundary  line,  must  be  deemed  adverse 
to  the  true  owner,  so  as  to  extinguish  his  title  cmd  vest  it  in  the  party 
in  possession. 

Adverse  Entry  by  Tenant  —  Adverse  Possession  by  Landlord. — 
Where  an  original  adverse  entry  upon  and  possession  of  land  is  made 
W  an  adjoining  owner's  tenant,  under  a  mistake  by  both  as  to  the  loca- 
tion of  the  boundary  line,  and  this  is  followed  by  a  new  lease  of  the 
whole  premises  to  the  same  tenant,  especially  mentioning  a  building 
previously  erected  by  the  tenant  on  land  beyond  the  true  boundary 
line,  the  adverse  possession  of  the  landlord  begins  when  the  tenant  en- 
tered under  the  second  lease. 

Adverse  Entry  by  Tenant  —  Adverse  Possession  by  Landlord  and 
HIS  Heirs  or  their  Grantees.  — The  connected,  successive,  and  con- 
tinuous possession  of  a  landlord  by  his  tenant,  his  heirs  and  their  gran- 
tees, to  the  land  in  dispute  may  be  tacked  together  so  as  to  form  a 
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continaotts  and  nnintermpted  possession  adrerae  to  the  trne  owner  for 
the  period  of  time  essential  to  give  title  by  adverse  possession. 

Adverse  Possession.  —  Privitt  Requisite  betwekn  Successive  Holders, 
to  constitute  adverse  possession,  is,  that  the  latter  holder  must  take  un- 
der the  earlier,  as  by  descent,  by  will,  by  grant,  or  by  voluntary  trana- 
fer  of  possession. 

Adverse  Possession,  Continuitt  o»  Possession  by  Successive  Holders, 
HOW  EFFECTED.  —  Continuity  and  connection  of  adverse  possession  by 
Buccessive  holders,  so  that  the  possession  of  the  true  holder  will  not  in- 
tervene, may  be  effected  by  any  conveyance  or  understanding  which  has 
for  its  object  a  transfer  of  the  rights  of  the  possessor  or  of  bia  posses- 
sion when  accompainied  by  an  actual  transfer  of  the  possession. 

Adverse  Possession  —  Effect  of  ExcEFrioN  in  Conveyances  on  Ad- 
verse Claim.  —  Where  a  party  and  his  successors  in  interest,  in  adverse 
possession  of  certain  land  under  a  mistake  as  to  the  boundary  line,  make 
deeds  and  leases  of  such  land,  excepting  therein  the  easterly  two  feet 
thereof,  previously  conveyed,  the  exception  in  the  deeds  and  leases  can- 
not be  treated  as  declarations  by  the  parties  making  them  that  they 
made  no  claim  to  the  land  held  adversely  by  mistake,  or  as  conclusive 
evidence  that  they  did  not  hold,  or  claim  to  hold,  adversely  to  the  true 
owner. 

Adverse  Possession  —  Effect  of  Absence  of  Disseisob  from  State.  — ; 
A  party  or  his  successor  in  interest  in  adverse  possession  of  land  may 
continue  such  possession  by  his  tenant,  and  the  absence  of  the  landlord 
from  the  state  will  not  interrupt  the  running  of  the  statute  of  limitations, 
as  the  true  owner  has  his  right  of  action  against  the  tenant  to  recovar 
possession. 

Davis,  Kellogg,  and  Severance,  for  the  appellant. 
Flandrau,  Squires,  and  Cutcheon,  for  the  respondents. 

Collins,  J.  Action  of  ejectment,  in  which  judgment  was 
entered  for  defendants  in  the  trial  court,  upon  the  ground  that 
the  premises  had  been  held  by  the  defendants  and  their 
grantors  adversely  to  the  plaintiff  for  a  period  of  more  than 
twenty  years  prior  to  the  commencement  of  the  action.  There 
was  but  little  controversy  over  the  facts.  In  the  year  1862 
plaintifiF  owned  the  westerly  half  of  lot  13,  block  23,  St.  Paul 
proper,  and  also  a  strip  adjoining  the  same  on  the  west,  being 
the  easterly  two  feet  of  lot  12  in  the  same  block,  upon  which 
he  had  previously  erected  a  frame  building.  One  Mack  was 
the  owner  of  the  remainder  of  lot  12.  These  lots  were  about 
130  feet  in  depth,  and  faced  upon  Third  Street.  Mack  had, 
the  year  before,  leased  to  Nicols  and  Dean  the  easterly  twenty- 
eight  feet  of  his  lot  for  a  period  of  five  years.  In  1862  he 
erected  for  their  use  and  occupancy,  as  his  tenants,  a  stone 
building  reaching  from  the  front  of  his  premises  back  about 
seventy-five  feet.  Thereafter,  but  prior  to  June  4,  1866,  the 
tenants  built  a  shed  extending  from  the  stone  building  to  the 
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rear  of  th©  lot,  the  easterly  wall  thereof  being  of  stone,  and  on 
the  same  line  as  the  easterly  wall  of  the  building.     It  was  not 
as  high  as  this  wall,  but,  substantially,  a  continuation  of  it. 
Mack  supposed  and  believed  when  he  erected  his  building  that 
it  was  upon  his  own  premises,  and  that  the  east  wall  thereof 
was  on  the  line  between  himself  and  plaintiff.     His  tenants, 
when  building  the  shed,  supposed  and  believed  that  the  east 
wall  thereof  was  upon  the  leased  premises;  and  both  of  these 
parties  supposed  and  believed  when  the  lease  was  made  in 
1862  that  the  line  between  the  tracts  of  land  was  that  after- 
wards fixed  and  occupied  by  the  easterly  walls  of  the  building 
and  shed,  when  in  fact  the  walls  of  the  building  and  of  the 
shed  encroached  upon  the  plaintiff's  land  along  their  entire 
length.     The  strip  of  land  in  controversy  is  that  covered  by 
this  encroachment.     Mack  died  in  1870,  his  interest  descend- 
ing to  his  widow  and  heirs  at  law,  who  sold  to  these  defend- 
ants in  1883.   These  respective  owners  have  been,  by  themselves 
or  by  their  tenants,  in  open  and  notorious  possession  of  the  stone 
building  and  the  shed,  and  the  land  upon  which  they  stood, 
from  the  time  the  building  and  shed  were  erected.    Such  pos- 
Bession  has  been  continuous  and  uninterrupted  for  more  than 
twenty  years  prior  to  the  commencement  of  this  action,  and 
the  fact  that  the  walls  were  standing  all  of  this  period  of  time 
was  patent  to  the  plaintiff,  although  he  may  not  have  been 
aware  of  the  fact  that  any  part  of  the  same  were  upon  his  land. 
Itjis  argued  by  plaintiff,  appellant,  that  because  Mack  and 
his  tenants,  Nicols  and  Dean,  entered  into  the  actual  posses- 
sion of  this  strip  of  land  through  mistake,  and  without  any 
intent  to  do  so,  and  because  the  former  and  those  who  have 
succeeded  him  have  held  possession  without  realizing  that  a 
part  of  the  stone  walls  had  been  built  over  the  line,  such  pos- 
session could  not  be  accompanied  with  an  intent  to  claim  ad- 
versely, and  hence  was  at  no  time  hostile  to  the  true  owner. 
But  on  this  point,  and  to  the  extent  of  that  part  of  the  dis- 
puted strip  covered  by  the  wall  of  the  building,  the  case  can- 
not be  distinguished  from  Seymour  v.  Carli,  31  Minn.  81.     In 
that  case  it  appeared  that  Carli  and  his  grantors  had  owned 
and  had  been  in   possession  of  a  certain  lot  for  more   than 
twenty  years,  and  that  for  the  same  period  of  time  Seymour, 
Sabin,  &  Co.,  and  their  grantors,  had  owned  and  been  in  pos- 
session of  an  adjoining  lot,  save  as  to  that  portion  in  dispute. 
More  than  twenty  years  prior  to  the  commencement  of  the 
action,  Carli's  grantors  had  erected  a  house  wholly  on  their 
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own  lot,  as  was  supposed,  but  by  reason  of  a  mistake  as  to 
the  location  of  the  line,  a  part  of  the  building  was  placed  on 
the  adjoining  lot,  then  owned  by  the  grantors  of  Seymour, 
Sabin,  &  Co.,  and  there  it  had  remained  for  more  than  twenty 
years,  under  no  other  claim  than  that  of  title  to  the  lot  on 
which  the  parties  intended  to  erect  it.  It  was  held  that  the 
actual,  exclusive  possession  of  Carli  and  his  grantors  was,  to 
the  extent  of  their  occupancy,  adverse,  notwithstanding  the 
original  entry  and  possession  thereunder  were  by  mistake. 
The  facts  which  appear  in  that  case  and  those  here,  so  far  as 
they  relate  to  the  erection  of  the  stone  building  and  its  occu- 
pancy, are  almost  identical.  No  distinction  can  be  made,  ex- 
cept as  to  certain  documentary  testimony  consisting  of  deeds 
and  leases  made  by  Mack  and  his  successors,  to  which  refer- 
ence will  be  made  later. 

As  before  stated,  the  shed  was  built  by  Mack's  tenants  more 
than  twenty  years  before  the  commencement  of  this  action 
and  had  it  been  erected  by  him,  no  difference  would  exist  be- 
tween the  facts  concerning  it  and  those  which  surround  the 
erection  and  occupancy  of  the  building;  the  conclusion  in  the 
Carli  case  would  apply  to  the  entire  strip  covered,  as  it  has 
been,  by  the  easterly  walls  of  the  building  and  shed.  The 
court  below  found  that  the  shed  was  erected  with  the  assent 
of  Mack,  entry  being  made  on  the  land  under  a  claim  of  right 
as  his  tenants,  and  that  in  fact  it  was  the  landlord's  inten- 
tion by  his  lease  to  cover  and  embrace,  and  both  landlord  and 
tenants  then  believed  that  it  did  cover  and  embrace,  all  of  the 
land  upon  which  the  structures  were  erected.  The  original 
lease  was  not  introduced  in  evidence,  having  been  lost;  but  it 
is  undisputed  that  in  the  description  the  easterly  two  feet  of 
lot  12  were  excluded.  The  entry  subsequently  made  by 
the  tenants  thereon  when  they  built  the  shed  wall  was  un- 
doubtedly under  the  belief  (common  to  all  parties,  it  seems) 
that  plaintiff's  frame  building  was  upon  his  westerly  line,  and 
consequently  the  stone  building,  which  was  as  close  to  it  as 
possible,  was  upon  Mack's  easterly  line,  and  also  —  a  most 
natural  conclusion  —  that  the  line  in  the  rear  of  the  building 
was  an  extension  of  that  upon  which  it  stood.  The  testimony 
sustained  the  finding  as  to  what  was  supposed  and  believed 
by  Mack  and  his  tenants  as  to  the  true  line  when  the  latter 
built  the  stone  wall.  There  was  no  testimony  tending  to  show 
that  Mack  positively  or  openly  assented  to  the  construction  of 
this  wall  or  the  shed.     But  taking  into  consideration  his  be- 
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lief  as  to  where  the  line  was,  that  he  had  put  his  tenants  in 
possession  of  the  building  which  stood  over  the  real  line,  and 
that  the  construction  and  maintenance  of  the  shed  was  a 
proper  use  of  the  leased  premises,  his  assent  may  readily  be 
inferred.  But  this  is  not  very  material,  for  by  means  of  the 
lease  to  John  Nicols  of  date  June  4,  1866,  it  clearly  appears 
that  Mack  was  then  asserting  title  to  that  part  of  the  prem- 
ises upon  which  his  tenants  had  previously  erected  the  shed 
wall;  for  he  then,  in  express  terms,  leased  it  for  the  period  of 
five  years  commencing  October  22,  1866,  on  which  day  the 
lease  to  Nicols  and  Dean  terminated.  In  this  instrument 
special  mention  was  made  of  the  rear  of  the  lot,  that  part 
about  fifty  foot  back  of  the  stone  building,  and  also  of  the 
shed  or  building,  as.it  was  therein  called,  erected  by  the  ten- 
ants. The  earlier  lease  to  Nicols  and  Dean,  bearing  date  Octo- 
ber 22,  1861,  "of  the  same  property,"  was  also  therein  referred 
to  and  recognized.  At  the  expiration  of  this  earlier  lease, 
there  was,  in  contemplation  of  law,  surrender  of  the  entire 
premises  occupied  by  Nicols  and  Dean,  including  both  build- 
ings, to  Mack,  and  he  at  once  put  the  new  tenant  in  posses- 
sion o.  all  of  the  same.  Had  the  latter  been  ejected  by  this 
plaintiff  from  that  part  of  the  leased  estate  now  in  contro- 
versy, the  landlord,  Mack,  would  have  been  liable  on  his  cove- 
nants in  the  lease.  If  the  latter  had  not  previously  taken 
possession  or  asserted  any  claim  to  that  strip  of  land  covered 
by  a  part  of  the  shed  wall,  and  if  the  original  entry  by  his 
tenants,  and  their  subsequent  occupation  for  about  two  years, 
cannot  be  declared  his,  his  adverse  and  hostile  claim,  his 
possession  by  means  of  his  tenant  Nicols,  must  at  least  date 
from  the  commencement  of  the  latter's  term,  in  October,  1866, 
more  than  twenty  years  prior  to  the  commencement  of  this 
action.  It  is  obvious  that  his  exclusive,  adverse,  and  hostile 
occupation  and  possession  began  then,  if  it  had  not  before 
that  time. 

But  it  is  claimed  by  plaintiff's  counsel  that  the  successive 
possessions  of  Mack  by  his  tenants,  of  his  heirs  and  their  gran- 
tees, to  the  litigated  premises  cannot  be  tacked  together  so  as 
to  form  a  continuous  and  uninterrupted  possession  adverse  to 
the  plaintiff  for  the  essential  period  of  time;  citing  Sherin  v. 
Brackett,  36  Minn.  152;  Witt  v.  St.  Paul  etc.  R'y  Co.,  38  Minn. 
122, 129.  The  rule  is  there  clearly  stated.  The  privity  spoken 
of  and  requisite  is  that  existing  between  two  successive  hold- 
ers, when  the  latter  takes  under  the  earlier,  as  by  descent,  or 
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by  will  or  grant,  or  by  a  voluntary  transfer  of  possession.  In 
this  case,  the  first  tenants  surrendered,  and  Mack  gave  pos- 
sion,  in  1866,  to  Nicols  of  the  entire  premises  covered  by  tbe 
easterly  walls  of  Lis  two-story  building  and  of  the  shed  in  its 
rear,  with  full  belief  as  to  ownership.  The  plaintiff  had 
previously  been  disseised,  and  this  disseisin  was  in  no  way 
interrupted  thereafter.  The  buildings,  with  their  easterly 
walls,  remained,  and  were  successively  transferred  to  the  pres- 
ent defendants  in  1883.  The  adverse  possession  was  con- 
nected as  well  as  continuous,  so  that  the  possession  of  the 
true  owner  did  not  constructively  intervene.  Such  continuity 
and  connection  may  be  eflfected  by  any  conveyance  or  under- 
standing which  has  for  its  object  a  transfer  of  the  rights  of 
the  possessor  or  of  his  possession,  when  accompanied  by  an 
actual  transfer  of  possession:  Vandall  v.  St.  Martin,  42  Minn. 
163. 

We  have  mentioned  that  plaintiflF's  counsel  place  much 
reliance  upon  a  clause  in  the  descriptive  part  of  certain  deeds 
and  leases,  executed  either  by  Mack  in  his  lifetime  or  by 
those  in  privity  with  him,  his  heirs  or  their  grantees.  In 
each  of  these  instruments  the  premises  were  described,  sub- 
stantially, as  the  easterly  thirty  feet  of  lot  12,  excepting  the 
easterly  two  feet  previously  conveyed  to  Ramsey;  and  further, 
in  each  the  stone  building  is  mentioned,  and  is  described  as 
standing  on  the  conveyed  premises,  when  it  did  not,  altogether, 
in  fact.  The  counsel  insist  that  the  exceptions  of  the  strip  of 
two  feet  in  these  deeds  and  leases  are  declarations  by  Mack 
and  his  successors  that  they  made  no  claim  to  that  part  of 
the  strip  now  in  litigation  on  which  the  buildings  stood,  and 
must  be  considered  as  conclusive  evidence  that  Mack,  his 
heirs  and  their  grantees,  did  not  hold,  or  claim  to  hold,  ad- 
versely. If  it  had  appeared  in  evidence  that,  when  executing 
these  instruments  and  reciting  the  exception  therein,  Mack 
and  his  successors  knew  of  the  encroachment,  and  that  in 
erecting  their  buildings  they  had  trespassed  upon  the  plain- 
tiff, there  might  be  merit  in  the  counsel's  contention;  but  the 
testimony  is  to  the  contrary.  All  parties  supposed  and  be- 
lieved the  structures  were  on  the  line,  and  not  over  it. 

The  point  is  made  that  Mack,  who  died  in  1870,  and  like- 
wise his  heirs,  whose  interests  were  not  transferred  until  1883, 
were  not  residents  of,  nor  could  they  have  been  found  within, 
the  state.  It  has  been  held  at  the  present  term  of  this  court 
that  tbe  exceptions  found  in  General  Statutes  of  1878,  chapter 
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66,  section  15,  do  not  apply  in  actions  to  recover  real  property, 
or  to  recover  the  possession  of  the  same:  City  of  St.  Paul  v. 
Chicago  etc.  R^y  Co.,  45  Minn.  387. 
Judgment  affirmed.  

Adverse  Possession  —  Mistake  in  Boundary.  —  Where  a  person,  by 
mistake,  iuclosea  laad  of  another,  his  actual  and  uninterrupted  posseaaion 
for  the  time  prescribed  will  give  him  a  good  title  to  the  land:  Levy  v.  Yerga, 
25  Neb.  764;  13  Am.  St.  Rep.  525,  and  note;  but  such  adverse  possession 
must  be  intentional  and  under  color  of  title:  McDonald  v.  Fox,  20  Nev.  364; 
SJanktr  v.  Haagitma,  99  Mo.  208. 

Adverse  Possession  —  Tackino  —  Pbivitt — Continuity  of  Possession. 
—  To  render  possession  adverse,  it  must  be  continuous:  Turner  v.  Hart,  71 
Mich.  128;  15  Am.  St.  Rep.  243,  and  note.  To  bar  a  plaintiff's  claim  by 
adverse  possession,  it  does  not  make  any  difference  whether  the  possession 
was  held  by  one  or  by  a  succession  of  individuals,  if  the  possession  was  con> 
tinnous:  Shannon  v.  Kinny,  1  A.  K.  Marsh.  3;  10  Am.  Dec.  705.  The  ad- 
verse possession  of  the  heir  may  be  tacked  to  that  of  the  ancestor:  Duren  v. 
Kee,  26  S.  C.  219.  The  adverse  possession  of  a  receiver  may  be  tacked  to  that 
of  the  debtor:  Verdery  v.  Savannah  etc  R'y  Co.,  82  Ga.  675.  Adverse  posses- 
sion of  assignor  may  be  tacked  to  that  of  the  assignee:  Brown  v.  Brown,  106 
N.  C  451.  To  make  out  an  adverse  possession  for  the  statutory  period  by 
tacking,  privity  between  them  must  be  shown,  and  a  continuity  of  possession 
without  breach:  Louisville  etc  B.  B.  Go.  v.  Philyaw,  88  Ala.  264;  Boat  v. 
Goodwin,  88  Ala.  390. 


Farwell  v.  St.  Paul  Trust  Company. 

[45  Minnesota,  495.J 

Nkootiablb  Instruments  —  Indorser's  Liability  cannot  bb  Varied  by 
Parol.  —  If  an  indorser  wishes  to  qualify  his  liability,  he  must  use  apt 
words  therefor,  or  must  in  some  other  manner  clearly  indicate  that  his 
indorsement  is  limited  to  a  transfer  of  the  paper  and  nothing  more.  His 
liability  cannot  be  changed  or  varied  by  parol  evidence. 

Negotiable  Instruments  —  Indorser's  Liability  cannot  be  Varied  by 
Parol.  —  The  indorsee  cannot  show,  as  against  the  indorser  of  negotiable 
paper,  that  at  the  time  of  indorsement  it  waa  verbally  agreed  that 
preseutment  for  payment,  notice  thereof,  and  of  non-payment,  need  not 
be  made  or  given. 

Negotiable  Instruments  —  Insolvency  of  Maker  dobs  not  ExcasB  Pre- 
sentment. —  The  indorsee  must  present  the  note  at  the  place  fixed  for 
payment  at  its  maturity,  and  his  failure  to  do  so  will  not  be  excused  by 
the  insolvency  of  the  maker  or  his  removal  from  the  state. 

Pabt.vership  —  Use  of  Firm  Money  by  Partner  to  Pay  his  Indiyidual 
Debt  —  Burden  of  Proof.  —  A  general  partner  cannot,  without  the 
consent,  express  or  implied,  of  the  other  members  of  the  firm,  use  th« 
funds  or  property  of  the  firm  to  pay,  settle,  or  cancel  bis  individual 
debts;  and  a  creditor  receiving  such  funds  or  property,  having  knowledge 
that  they  were  misappropriated,  cannot  retain  the  same,  and  mast  assume 
the  burden  of  proving  the  consent  of  the  other  partners. 
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Howard  L.  Smith,  for  the  appellants. 

John  B.  and  W.  H.  Sanborn,  for  the  respondent. 

Collins,  J.  In  the  consideration  of  this  case  it  will  be  as- 
sumed without  discussion,  and  without  deciding  the  point, 
that  Ettelsohn,  who  attempted  to  become  a  special  partner  in 
the  firm  of  E.  Allen  &  Co.  (see  In  re  Allen,  41  Minn.  430), 
possessed  either  the  power  and  authority  of  a  general  partner 
or  that  of  an  agent  when  transacting  the  business  with  ap- 
pellants out  of  which  arise  their  claims  against  respondent  as 
receiver  in  insolvency.  This  assumption  brings  us  at  once  to 
a  brief  statement  of  the  facts  surrounding  the  transaction,  and 
to  the  merits. 

Allen  and  Levinson  were  general  partners,  looking  after 
a  mercantile  business  in  St.  Paul.  Appellants  were  engaged 
in  the  wholesale  trade  in  Chicago,  where  Ettelsohn  resided. 
E.  Allen  &  Co.,  the  insolvents,  were  dealing  quite  extensively 
with  appellants,  and  Ettelsohn  was  attending  to  nearly  all  of 
their  part  of  the  business.  E.  Allen  &  Co.  had  an  opportunity 
to  sell  a  bill  of  goods  to  Long  and  Glennon,  traders  at  Mankato, 
Minnesota,  upon  time.  Ettelsohn  called  upon  appellants  in 
reference  to  such  a  sale,  and  it  was  agreed  that  if  the  sale 
was  made  the  latter  would  take  Long  and  Glennon's  notes 
upon  account,  when  indorsed  by  Ettelsohn  personally  and 
by  his  firm.  The  sale  was  made,  and  the  purchasers 
executed  thirteen  promissory  notes,  bearing  date  April  9, 
1888,  payable  to  their  own  order  at  intervals  of  fifteen 
days,  the  first,  235  days  from  date.  These  notes  were  then 
indorsed  by  Long  and  Glennon,  delivered  to  Allen  &  Co., 
and  immediately  forwarded  to  Ettelsohn,  who  at  once  placed 
his  own  name  and  that  of  the  firm  upon  the  back  of  each,  and 
delivered  them  to  appellants,  with  the  understanding  that 
they  should  be  discounted.  This  was  done  by  appellants,  and 
the  trial  court  found  as  a  fact  that  the  proceeds  were  applied 
by  the  latter  in  payment  of  the  balance  then  owing  appellants 
by  Allen  &  Co.  on  account  of  goods  sold  between  September  1 
and  December  31,  1888.  These  notes  were  made  payable  at 
the  office  of  the  makers  at  Mankato,  but  were  not  presented 
there  or  elsewhere  for  payment  as  they  matured.  On  January 
19,  1889,  Long  and  Glennon  made  an  assignment  under  the 
insolvency  act,  and  then  removed  from  the  state.  To  avoid 
the  effect  of  a  failure  to  present  the  notes  at  maturity,  to  give 
notice  thereof,  and  of  the  makers'  default,  appellants  offered 
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to  prove  on  the  trial  that,  at  the  time  of  the  indorsement, 
demand  upon  the  makers  at  maturity,  notice  thereof,  and  of 
noa-payraent,  were  verbally  waived  by  the  indorsers,  Allen  & 
Co.  The  question  is  by  no  means  a  new  one,  and  goes  to  the 
competency,  as  between  indorser  and  indorsee,  of  testimony 
tending  to  show  that  contemporaneously  with  the  indorse- 
ment there  was  a  parol  agreement  which  materially  changed 
the  contract  from  what  it  appeared  to  be,  and  relieved  one  of 
the  parties  from  the  performance  of  certain  acts  otherwise 
resting  upon  him.  To  put  it  in  other  words,  the  object  of 
their  proposed  testimony  was  to  transform  the  contract  from 
one  of  conditional  to  one  of  absolute  liability. 

From  the  earliest  history  of  the  state  this  court  has  steadily 
resisted  the  attempts  which  have  frequently  been  made  to  vary 
or  explain  by  parol  the  ordinary  indorsement  of  a  promissory 
note,  by  means  of  which  the  usual  liability  and  contract  of 
the  indorser  might  be  enlarged  or  diminished,  made  greater 
or  less,  as  interest  demanded.  The  most  notable  of  the  earlier 
cases  was  that  of  Kern  v.  Von  Phul,  7  Minn  341  (426),  82 
Am.  Dec.  105,  where  a  regular  indorser  in  blank  sought  to 
show  that  he  was  an  indorser  without  recourse.  We  do  not 
feel  called  upon  to  review  this  line  of  cases,  but  content  our- 
selves by  saying  that,  while  this  precise  question  was  in  neither, 
it  was  practically  settled  by  the  reasoning  and  conclusion  in 
the  cases  of  First  Nat.  Bank  v.  National  Marine  Bank,  20  Minn. 
49  (63);  Barnard  v.  Oaslin,  23  Minn.  192;  and  Knoblauch  v. 
Fogleaong,  38  Minn.  352. 

The  contract  of  indorsement  is  twofold,  —  that  of  sale  and 
transfer,  and  that  of  conditional  liability.  When  in  blank,  as 
in  the  case  at  bar,  all  of  the  authorities  concur  in  saying  that 
a  well-defined  contract  has  been  made,  as  full  and  complete  as 
if  explicitly  expressed  in  writing.  On  what  principle  can  it 
be  urged,  then,  that  testimony  which  would  be  incompetent 
and  inadmissible  to  vary,  alter,  or  control  a  written  agreement 
can  be  receivable  to  vary,  alter,  or  control,  and  even  to  destroy, 
the  contract  entered  into  by  the  regular  indorser  in  blank? 
And  if  there  is  any  rule  of  evidence,  save  in  a  few  exceptional 
cases  referred  to  in  First  Nat.  Bank  v.  National  Marine  Bank, 
20  Minn.  49  (63),  whereby  parol  testimony  may  be  received 
to  vary  or  alter  the  contract,  at  what  point  short  of  that  which 
may  totally  destroy  it  can  the  line  be  drawn?  The  contract 
is  admittedly  of  the  same  force  as  though  it  were  reduced  to 
writing,  and  for  that  reason  it  can  only  be  limited  or  enlarged 
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or  impeached  with  safety  by  the  same  class  of  testimony.  If 
the  indorser  wishes  to  qualify  his  liability,  apt  words  are  ia 
common  use  which  he  must  adopt,  or  he  must  in  some  other 
manner  clearly  indicate  that  his  indorsement  is  limited  to  a 
transfer  of  the  paper,  and  nothing  more.  If  a  transfer  of  title 
is  desired,  with  a  complete  and  unconditional  assumption  of 
liability  by  the  indorser,  equally  as  apt  and  common  phrases 
are  at  hand  which  may  be  written  above  the  indorser's  signa- 
ture, and  the  indorsee  must  see  to  it  that  they  are  used,  thus 
relieving  the  transaction  of  its  doubt  and  uncertainty.  We 
regard  it  as  of  great  importance  that  the  rules  respecting  ne- 
gotiable paper  should  be  clear,  and  the  whole  story  of  its  obli- 
gation should  appear  upon  it.  The  indorsee  must  not  be 
permitted,  as  against  the  indorser,  to  show  that  at  the  time  of 
the  indorsement  it  was  verbally  agreed  that  presentment  for 
payment,  notice  thereof,  and  of  non-payment,  need  not  be  made 
or  given:  BanTc  of  United  States  v.  Dunn,  6  Pet.  51;  Renner  v. 
Bank  of  Columbia,  9  Wheat.  581;  Dale  v.  Gear,  38  Conn.  15; 
9  Am.  Rep.  353;  Bartlett  v.  Lee,  33  Ga.  491;  Barry  v.  Morse, 
3  N.  H.  132;  Charles  v.  Denis,  42  Wis.  56;  24  Am.  Rep.  383; 
Bank  of  Albion  v.  Smith,  27  Barb.  489;  Campbell  v.  Rabbins, 
29Ind.  271;  Rodney  v.  Wilson,  67  Mo.  123;  29  Am.  Rep.  499; 
Hoare  v.  Graham,  3  Camp.  57;  Free  v.  Hawkins,  8  Taunt.  92. 

We  are  aware  of  the  existence  of  a  very  respectable  number 
of  authorities  to  the  contrary,  and  that  in  some  of  the  recent 
text-books  the  opposite  rule  is  announced  as  fully  supported 
by  the  decisions,  including  those  of  the  highest  federal  court; 
citing  Union  Bank  v.  Hyde,  6  Wheat.  572,  and  Sigerson  v. 
Mathews,  20  How.  496.  Neither  of  these  cases  support  the  claim 
made  for  them,  and,  as  will  be  seen  upon  examination  of  Bank 
of  United  States  v.  Dunn,  6  Pet.  51,  the  court  referred  to  has 
decided  the  question  in  accordance  with  the  views  herein  ex- 
pressed. But  in  some  of  the  state  courts,  and  particularly  by 
some  of  the  text-book  writers  (judging  from  the  indiscriminate 
manner  in  which  authorities  have  been  collected  by  the  latter), 
it  would  seem  as  if  the  distinction  which  can  easily  be  made 
between  evidence  which  tends  to  establish  a  contemporaneous 
parol  agreement  and  that  which  might  prove  a  waiver  of  de- 
mand and  notice,  verbally,  and  subsequently  to  the  indorse- 
ment, has  been  completely  overlooked. 

The  claim  that,  because  of  the  insolvency  and  absence 
from  the  state  of  the  makers  of  the  notes  when  the  greater 
number  matured,  demand  of  payment  of  these  and  notice  of 
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non-payment  was  excused  is  without  merit.  It  was  the  duty 
of  the  appellants  to  present  the  notes  as  they  matured  at  the 
place  fixed  for  payment,  notwithstanding  the  insolvency  of 
the  makers  when  a  portion  thereof  matured,  and  their  removal 
from  the  state  at  a  time  thereafter  not  definitely  fixed  in  the 
findings:  Michaud  v.  Lagarde,  4  Minn.  21  (43);  Hart  v.  East- 
man, 7  Minn.  50  (74);  Herrick  v.  Baldioin,  17  Minn.  183  (209); 
10  Am.  Rep.  161;  Story  on  Promissory  Notes,  sees.  230,  286; 
1  Daniel  on  Negotiable  Instruments,  580.  See  also  Salisbury 
V.  Bartleson,  39  Minn.  365,  where  some  exceptions  to  the  gen- 
eral rule  are  mentioned. 

It  is  also  argued  by  appellants  that  the  court  erred  in  refus- 
ing to  allow  them  to  recover  upon  the  debt  represented  by  the 
Long  and  Gletmon  paper.  The  finding  of  the  court  was,  that 
it  was  taken  in  payment  of  the  account  on  which  appellants 
base  their  third  cause  of  action,  and  the  testimony  sustains  the 
finding.  The  only  witness  who  related  the  transaction  (one 
of  the  appellant  firm)  admitted  upon  the  trial  that  he  pur- 
chased the  paper  from  Ettelsohn,  obtained  the  cash  thereon 
by  means  of  discounting,  and,  as  directed  by  the  latter,  ap- 
plied the  proceeds  in  payment  of  this  debt.  The  finding,  jus- 
tified, as  it  was,  by  the  evidence,  disposes  of  the  contention  that 
the  debt  was  merely  suspended  pending  the  currency  of  the 
notes. 

On  July  2,  1888,  Allen  &  Co.  executed  twenty-three  prom- 
issory notes,  payable  to  their  own  order,  for  the  total  sum  of 
twenty-five  thousand  dollars.  The  makers  were  then  in  em- 
barrassed circumstances,  and  had  been  investigated  by  the 
attorney  for  appellants  just  before  that  day.  It  was  upon  the 
suggestion  of  the  attorney  that  these  notes  were  made,  with 
the  understanding  that  on  his  return  to  Chicago  he  would 
recommend  to  appellants  that  they  loan  some  money  to  Allen 
&  Co.  with  which  they  could  pay  claims  against  them  held 
by  other  creditors,  who  were  urging  payment.  These  notes 
were  sent  to  Ettelsohn,  who  called  upon  appellants  for  the 
purpose  of  completing  the  loan,  which  was  to  be  advised  by 
the  attorney.  The  latter  was  called  upon,  produced  a  state- 
ment of  the  assets  and  liabilities  of  Allen  &  Co.,  reported  what 
he  had  learned  of  the  situation,  and  stated  his  conversations 
at  St.  Paul  with  Allen  and  Ettelsohn  in  reference  to  the  loan. 
Appellants  consented  to  make  the  loan.  The  notes  were  in- 
dorsed by  Ettelsohn  individually,  and  for  his  firm,  and  there- 
upon delivered  to  appellants,  who  applied  and  credited  the 
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amount  of  the  same  to  Allen  &  Co.'s  account,  which  in- 
cluded an  item  of  $7,000  cash,  then  paid  Ettelsohn,  to  be 
used  to  pay  other  firm  creditors,  two  notes  of  Ettelsohn, — one 
for  $795.24,  with  interest  thereon,  $11.66,  —  and  notes  of  one 
Ginsberg,  payable  to  appellants,  but  indorsed  by  Ettelsohn, 
aggregating  the  sum  of  $2,733.46.  Allen  &  Co.  were  in  no 
way  concerned  in  the  note  of  Ettelsohn  for  $795.24,  besides 
interest,  or  in  the  Ginsberg  notes.  These  were  matters  in 
which  Ettelsohn  alone  and  individually  was  interested.  The 
trial  court  deducted  the  sum  of  $3,540.36  from  the  amount 
found  to  be  due  appellants  on  these  notes,  upon  the  ground 
that  the  application  of  that  sum  to  the  taking  up  and  cancel- 
lation of  Ettelsohn's  individual  note  and  to  the  Ginsberg 
paper  was  unauthorized,  and  without  justification.  The  con- 
clusion that  Allen  &  Co.  could  not  be  held  in  the  amount  of 
these  obligations  was  undoubtedly  correct.  Appellants  had 
knowledge  that  the  firm  was  in  financial  distress.  Their  at- 
torney, sent  specially  to  investigate  their  condition,  suggested  • 
the  making  of  the  notes  for  twenty-five  thousand  dollars  for  a 
specified  purpose,  and  as  a  way  out  of  the  difficulty.  This 
suggestion  was  acted  upon  by  the  active  members  of  the  firm 
at  St.  Paul,  and  the  notes  transmitted  to  Ettelsohn  at  Chicago 
that  he  might  carry  out  the  purpose,  which  was  to  adjust  an 
open  account  held  against  the  makers  by  appellants,  and  to 
take  up  a  note  made  by  Ettelsohn  for  a  firm  debt,  to  obtain 
ready  money  with  which  to  meet  the  demands  of  other  persons 
against  the  firm.  Of  the  object  for  which  this  paper  was  made 
and  sent  to  Ettelsohn  appellants  were  advised  at  the  time  it 
was  presented  to  and  accepted  by  them,  and  their  appropria- 
tion of  any  part  to  the  cancellation  of  Ettelsohn's  private  debts 
or  liabilities  was  wholly  indefensible.  Even  conceding  that 
Ettelsohn  was  a  general  partner  as  to  appellants,  he  could 
not,  without  the  consent,  express  or  implied,  of  the  other 
members  of  the  firm,  use  the  funds  or  the  property  of  the  firm 
to  pay  or  settle  or  cancel  his  individual  liabilities;  and  a 
creditor  receiving  such  funds  or  property,  having  knowledge 
that  they  were  misappropriated,  as  did  appellants,  could  not 
retain  the  same.  Further,  the  burden  would  be  on  him  to 
show  consent  of  the  other  partners:  Bank  of  Commerce  v.  Set- 
den,  3  Minn.  99  (155);  Davis  v.  Smith,  27  Minn.  390;  Hinds 
V.  Backus,  45  Minn.  170.  In  this  instance  it  was  obvious  that 
Ettelsohn's  partners  had  no  knowledge  of  the  manner  in  which 
he  acted. 
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This  is  not  a  case  where  one  of  a  firm  has  been  intrusted 
with  the  negotiable  paper  of  the  firm,  and  such  paper  has 
passed  into  the  hands  of  a  bona  fide  holder  for  value,  and  be- 
fore maturity,  as  appellants'  counsel  appears  to  think. 

It  is  further  argued  that  the  defense  relied  upon  as  to  this 
cause  of  action  was  not  within  the  pleadings.  The  answer 
averred  a  want  of  consideration  for  these  notes;  and  to  the  ex- 
tent of  the  amount  disallowed  by  the  trial  court  (the  amount 
of  the  larger  Etlelsohn  note  and  the  Ginsberg  notes),  Allen  & 
Co.  received  no  consideration.  Hence  the  defense  established 
was  exactly  within  the  issues.  But  if  this  were  not  the  case, 
all  of  the  testimony  relative  to  this  point  was  received  without 
objection. 

Judgment  affirmed.  

Neootiablb  Instruments  —  Indorsement  —  Parol  Testimony.  —  As  to 
when  parol  testimony  may  be  admitted  to  vary  the  effect  of  an  indorsement 
upon  a  negotiable  instrument:  Note  to  Kulenkamp  v.  Orqff",  15  Am.  St.  Rep. 
288;  Adrian  v.  McCaskill,  103  N.  C.  181;  14  Am.  St.  Rep.  788,  and  note. 
Compare  note  to  Jenkins  v.  Baas,  21  Am.  St.  Rep.  348.  Under  the  Georgia 
code,  blank  indorsements  upon  negotiable  instruments  may  be  explained  by 
parol  testimony  between  the  parties  and  those  who  take  with  notice:  Ep- 
pens  V.  Forbes,  82  Ga.  748. 

Negotiable  Instruments  —  Excuse  for  Demand  —  Maker's  Insol- 
vency. —  The  maker's  insolvency,  though  known  to  an  indorser,  does  not 
excuse  the  holder  of  a  note  from  demand  and  notice:  Sandford  v.  Dillaioay, 
10  Mass.  52;  6  Am.  Dec.  99;  Crossenv.  Hutchinson,  9  Mass.  205;  6  Am.  Dec» 
55,  and  note;  Page  v.  Loud,  Harp.  269;  18  Am.  Dec.  650. 

Partnership  —  Use  of  Partnership  Funds  by  Partner  to  Pay  In- 
dividual Debts.  — One  partner  cannot  appropriate  partnership  funds  to 
pay  his  individual  debts,  without  the  consent  of  his  copartners:  Janney  v. 
Springer,  78  Iowa,  617;  16  Am.  St.  Rep.  460,  and  note;  Davies  v.  Atkinson, 
124111  474;  7  Am,  St.  Rep.  373,  and  note  377-380;  Towle  v.  Dunham,  7ft 
Mich.  251;  TowUs  v.  Dunham,  84  Mich.  268;  Hartnesa  v.  Wallace,  106  N.  0. 
427;  or  by  express  agreement  to  that  effect  between  the  partners:  Randall  v. 
Hunter,  76  Gal.  255;  Ringo  v.  Wing,  49  Ark.  457.  Where  one  partner  dis- 
poses of  firm  assets  in  payment  of  his  individual  debt,  it  is  a  misapplication 
of  them,  and  the  person  receiving  them  with  notice  of  the  misapplication  ia 
not  a  bona  fde  purchaser:  Clarke  v.  Farrell,  80  Ga.  622;  and  the  burden  is. 
upon  him  to  show  that  the  transaction  was  made  with  the  knowledge  and 
consent  of  the  other  partners:  National  State  G.  Bank  v.  Noyes,  62  N.  H. 
35.  The  other  partners  may,  by  their  acts  and  conduct,  estop  themselves  to- 
deny  consent  to  such  a  transaction:  McOheea  t.  McCutchen,  82  Ga.  ISS^ 
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Olsox  V.  St.  Paul  and  Duluth  Railroad  Co. 

[45  Minnesota,  536.] 

Common  CARRiBRa  —  Boarding  Moving  Train  with  Sanction  of  Conduc- 
tor. —  Wben  a  passenger  having  charge  of  live-stock  in  a  car  attempts 
to  enter  it  with  the  consent  of  the  conductor,  and  upon  hia  assurance 
that  it  is  safe  to  do  so  before  the  train  moves,  and  is  injured  by  the  sud* 
den  starting  of  the  train  with  a  jerk  while  in  the  act  of  entering  the  car, 
the  company  is  liable.  • 

Practice.  —  Where  the  lower  court  has  not  abased  its  discretion  in  refusing 
a  new  trial  on  the  ground  of  excessive  damages,  the  judgment  will  not 
be  disturbed. 

William  IT.  Bliss  and  J.  N.  Castle,  for  the  appellant. 

Arctanderand  Arclander^  and  Fayette  Marshy  for  the  respond- 
ent. 

9 

Vanderburgh,  J.  The  plaintifif's  foot  was  caught  and  in- 
jured between  the  bumpers  of  freight-cars  while  climbing  into 
one  containing  live-stock  which  he  claims  was  under  his 
charge,  through  the  alleged  negligence  of  the  defendant,  in 
the  sudden  and  unexpected  movement  of  the  train  without 
any  signal  or  notice.  The  stock,  including  horses  and  cattle, 
belonged  to  one  Newhaus,  and  was  being  transported  in  two 
cars  from  Appleton,  on  the  Manitoba  road,  to  Hinckley,  on 
the  defendant's  road,  and  from  that  station  to  Duluth  by  the 
defendant  company.  The  plaintiff's  testimony  tended  to 
show  that  he  assisted  Newhaus  in  loading  his  stock,  and  that 
afterwards  he  went  on  board  one  of  these  cars  at  the  request 
of  Newhaus,  to  accompany  and  help  care  for  the  stock,  and 
continued  to  occupy  the  same  car  until  he  was  hurt.  After 
passing  Hinckley,  he  was  in  the  car  where  the  horses  were 
with  no  other  attendant,  and  was  noticed  by  the  conductor  of 
the  train,  and  in  response  to  an  inquiry  of  the  latter,  informed 
him  that  he  was  there  in  charge  of  the  horses.  The  conduc- 
tor, however,  demanded  his  ticket,  and  notified  him  that  he 
must  either  get  out  of  the  car  or  pay  his  fare.  Plaintiff  then 
handed  five  dollars  to  the  conductor,  who  received  it,  and 
promised  to  get  and  return  him  the  change.  They  were  then 
at  Finlayson,  where  the  accident  subsequently  occurred,  and 
where  the  conductor  informed  the  plaintiff  that  the  train 
would  remain  an  hour  or  more.  Plaintiff  thereupon  left  the 
train  for  a  drink  of  water,  as  he  says,  and  soon  after,  observ- 
ing that  one  of  the  horses  was  loose  in  the  car,  biting  and 
teasing  the  others,  he  started  back  for  the  purpose  of  climbing 
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into  the  car  again  in  order  to  secure  the  horse,  when  he  met 
the  conductor  in  charge  of  the  train,  and  informed  him  that 
the  horse  had  got  loose  again  in  the  car,  and  inquired  of  him 
if  it  would  be  safe  to  go  in  there  and  tie  him  up,  to  which  the 
conductor  replied:  "Yes;  you  are  perfectly  safe,  for  the  train 
is  not  going  to  stir  before  the  passenger  comes  up."  Relying 
on  this  assurance,  as  he  says,  he  went  between  the  cars, 
climbed  up  over  the  couplings,  slid  back  the  door,  the  only 
means  of  ingress,  and  was  in  the  act  of  entering  when  the 
train  started  with  a  sudden  jerk,  and  he  fell  back  between  the 
cars,  and  his  foot  was  caught  and  crushed  between  the  bump- 
ers. The  foregoing  is,  substantially,  the  case  as  presented  by 
the  plaintiff's  evidence.  There  is  a  sharp  conflict  between 
the  testimony  of  the  plaintifl^  and  the  conductor,  who  denies 
that  he  either  expressly  or  impliedly  consented  to  the  plain- 
tiff"'s  riding  in  or  returning  to  the  stock-car,  or  that  he  had 
any  conversation  with  plaintiff  in  respect  to  the  movement 
of  the  train.  There  is  a  conflict  also  between  the  witnesses 
as  to  whether  the  train  was  standing  on  the  side  or  main 
track.  One  of  the  defendant's  witnesses  testified  that  one  of 
the  horses  was  loose,  as  sworn  to  by  the  plaintiff",  and  one  also 
agreed  with  him  as  to  the  location  of  the  train  on  the  side- 
track at  the  time  of  the  accident.  But  this  is  important  only 
as  affecting  the  credibility  of  the  witnesses.  The  leading 
questions  of  fact,  whether  the  plaintiff  was  charged  with  any 
duty  in  looking  after  the  stock  in  the  car,  and  was  permitted 
to  return  to  the  car  for  the  purpose  of  hitching  the  horse,  and 
especially  whether  the  statements  that  he  would  be  safe  in 
doing  so,  and  that  the  train  would  not  move,  were  made,  were 
questions  to  be  determined  by  the  jury,  and  this  court  will 
not  interfere  with  the  discretion  and  determination  of  the  trial 
court  in  refusing  a  new  trial  thereon.  The  conductor  had 
control  of  the  movements  of  the  train,  and  so  far  represented 
the  company.  The  plaintiff"  was  entitled  to  rely  upon  his  as- 
surance that  it  would  not  be  moved,  and  that  it  would  be  safe 
for  plaintiff  to  visit  the  car,  and  the  company  was  bound  by 
his  acts  and  statements  in  reference  to  it.  If  the  testimony 
of  the  plaintiff  is  true  in  respect  to  his  obligation  to  care  for 
the  stock,  and  they  required  attention,  it  was  proper  for  him 
to  enter  the  car  for  that  purpose,  with  the  knowledge  and 
consent  of  the  conductor,  who  must  have  known  the  situation 
of  the  door  of  the  car;  and  if  the  train  was  not  to  be  moved 
for  a  considerable  time,  we  are  unable  to  see  that  there  was 
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anything  in  plaintiff's  conduct  in  visiting  the  car  which  con- 
clusively establishes  contributory  negligence  on  his  part.  It 
was,  at  least,  a  question  for  the  jury.  Whether  the  rules  of 
the  company  allowed  drovers  or  their  servants  to  ride  in  stock- 
cars  to  watch  and  care  for  stock,  or  not,  is  not,  we  think,  ma- 
terial under  the  issues  as  presented  by  the  evidence  in  this 
case.  There  is  no  presumption  against  the  authority  of  the 
conductor  to  allow  them  to  visit  the  car  and  look  after  their 
stock  while  stopping  at  a  station;  and  there  is  no  evidence  of 
any  rule  limiting  his  authority.  We  think  the  evidence  in 
plaintiflf's  behalf  made  a  case  for  the  jury:  Wright  v.  London 
etc.  Ry  Co.,  1  Q.  B.  Div.  252,  257;  Fowler  v.  Baltiviore  etc.  R.  R. 
Co.,  18  W.  Va.  579,  584;  Pool  v.  Chicago  etc.  Ry  Co.,  53  Wis. 
657;  Jacobus  v.  St.  Paul  etc.  R'y  Co.,  20  Minn.  110  (125,  134). 

2.  The  trial  court  also  considered  the  question  of  excessive 
damages,  and  was  of  the  opinion  that  the  amount  fixed  by  the 
jury,  though  the  verdict  was  large,  was  not  so  far  dispropor- 
tionate to  the  nature  and  extent  of  the  injury  suffered  as  to 
warrant  it  in  setting  aside  the  verdict.  We  esteem  the  judg- 
ment a  large  one,  and  if  the  trial  court  had  been  of  the  opin- 
ion, from  its  impressions  of  the  case  upon  the  evidence,  that 
the  verdict  ought  to  have  been  set  aside,  this  court  would  not 
have  interfered.  But  there  was  no  abuse  of  discretion  in  re- 
fusing a  new  trial  on  that  ground.  In  support  of  the  verdict, 
the  evidence  on  the  part  of  the  plaintiff  tended  to  show,  among 
other  things,  that  the  foot  was  amputated  near  the  ankle,  but 
so  as  to  save  the  heel.  At  the  time  of  the  trial,  more  than  a 
year  and  a  half  after  the  injury,  there  was  a  running  sore  on 
the  "stump"  of  the  amputated  limb,  and  he  had  endured 
great  pain  and  suffering,  which  continued  up  to  the  time  of 
the  trial.  He  was  crippled  for  life,  and  his  limb,  which  was 
exhibited  to  the  jury,  was  liable  to  continue  to  cause  him 
suffering  in  the  future.  He  was  forty-five  years  of  age,  and 
had  been  a  carpenter,  and  able,  previously,  to  earn  good  wages. 
Evidence  of  these  and  other  facts  testified  to  was  before  the 
jury.  It  is  a  case  from  the  nature  of  which  the  trial  court 
was  in  much  better  position  to  judge  of  the  question  than  an 
appellate  court  could  be.  Each  case  must  stand  largely  upon 
its  own  facts,  and  the  question  is  one  peculiarly  for  the  jury: 
Ferguson  v.  Wisconsin  Cent.  R.  R.  Co.,  63  Wis.  145;  Berg  v. 
Chicago  etc.  Ry  Co.,  50  Wis.  419,  428. 

Order  afiQrmed. 
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Common  Carrisrs  —  Modittino  and  Dismounting  from  a  Movino  Train. 
—As  to  the  rights  of  parties  injured  in  mounting  and  dismounting  from  moving 
train,  see  extended  not*  to  Commonwealth  r.  Boston  etc  R.  R.  Co.t  87  Aou 
Rep.  384-387;  note  to  Walker  r.  Vickaburg  etc,  R.  R.  Co.,  17  Am.  St.  Rep. 
422-429;  not«  to  Ingalt  v.  BilU,  43  Am.  Deo.  355-367.  It  U  negligent  and 
unwarrantable  conduct  on  the  part  of  the  conductor  of  a  train  to  advise  a 
passenger  to  leave  a  moving  train,  or  to  leave  in  such  a  way  aa  would  expose 
him  to  danger:  Jonet  v.  Chicago  etc  ffy  Co.*  42  Minn.  183{  Adam*  r.  Mi*- 
touti  ttc  iTy  Co.,  IW  Mo.  6U. 
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[102  MissouBi,  98.] 
Partnership  —  Liabilitt  oir  Onb  Held  out  to  be  Partner.  —  One  not 
in  fact  a  partner  cannot  be  made  liable  to  third  persons  on  the  ground 
of  having  been  held  out  as  a  partner,  except  when  such  holding  oat  M 
done  by  him  or  by  hi*  consent,  and  was  known  to  the  person  aeeking  to 
avail  himself  of  it  at  the  time  that  the  contract  was  made.  Is  aaoh 
case,  the  liability  rests  on  the  principle  of  equitable  estoppeL 

Hugo  Muench  and  F.  A.  Cline,  for  the  appellants. 
Albert  Arnstein,  for  the  respondent. 

Brace,  J.  This  is  an  action  against  Abraham  B.  Mayer 
and  Frederick  Mayer  as  partners  under  the  firm  name  of 
A.  B.  Mayer  and  Son,  on  two  negotiable  promissory  notes, 
one  for  fifteen  hundred  dollars,  dated  September  4,  1884,  the 
other  for  one  thousand  dollars,  dated  September  6,  1884,  each 
payable  to  J.  R.  Wallach  and  Brother  six  months  after  date, 
and  signed  A.  B.  Mayer  and  Son.  Abraham  B.  Mayer  an- 
swered, under  oath,  denying  the  execution  of  the  notes  and  the 
alleged  partnership.  Frederick  answered,  admitting  that  he 
executed  the  notes;  avers  that  they  were  executed  by  him 
without  consideration,  for  the  accommodation  of  the  said  J.  R. 
Wallach  and  Brother,  and  without  the  knowledge  of  his  co- 
defendant,  the  said  Abraham;  and  denies  the  alleged  partner- 
ship between  hira  and  the  said  Abraham.  There  was  a 
verdict  and  judgment  for  the  plaintifl"  for  the  amount  of  the 
notes,  interest,  damages,  and  costs,  against  both  defendants, 
and  they  appeal. 

The  evidence  tended  to  prove  that  the  notes  were  executed 
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by  Frederick  Mayer,  without  any  consideration,  for  the  ac- 
conaniodation  of  the  payees,  J.  R.  Wallach  &  Co.,  and  by  them 
negotiated,  and  that  the  plaintiff  acquired  them  for  value  be- 
fore maturity,  and  that  they  were  so  executed  and  negotiated 
without  the  knowledge  of  the  said  Abraham.  The  main 
question  in  the  case  was,  Were  the  said  defendants,  at  the 
time  the  notes  were  executed,  partners?  and  if  not  partners  in 
fact,  did  the  said  Abraham  so  hold  out  the  said  Frederick  as 
his  partner,  as  that  he  is  estopped  from  denying  that  he  was 
a  partner  in  an  action  upon  the  negotiable  promissory  notes 
executed  by  the  said  Frederick  in  said  firm  name,  brought  by 
the  holder  thereof,  who  acquired  the  same  for  value  before 
maturity? 

Upon  the  second  proposition  the  court  gave  the  following 
instructions  (we  quote  only  so  much  of  them  as  bears  upon 
the  proposition) :  — 

"  2.  The  court  instructs  the  jury  that  if  they  find  from  the 
evidence  that  at  the  time  the  notes  in  controversy  were  exe- 
cuted, and  were  received  by  plaintiff,  the  business  of  A.  B. 
Mayer  was  conducted  under  the  name  of  A.  B.  Mayer  and 
Son,  and  that  said  A.  B.  Mayer  knew  such  to  be  the  fact,  and 
acquiesced  therein,  then  said  A.  B.  Mayer  is  liable  on  the 
notes  in  suit,  even  though  the  jury  finds  that  there  was  in  fact 
no  actual  partnership  then  existing  between  said  A.  B.  Mayer 
and  his  son  Frederick. 

"3.  The  court  instructs  the  jury  that  the  presumption  of 
law  is,  that  a  party  to  whom  a  negotiable  note  is  transferred 
takes  it  upon  the  faith  of  the  persons  whose  names  appear 
upon  it  as  makers;  therefore  if  the  jury  find  from  the  evi- 
dence that  A.  B.  Mayer  knew  that  his  son  Frederick  was 
using  the  name  of  the  firm  of  A.  B.  Mayer  and  Son  in  the 
business  of  said  A.  B.  Mayer,  and  said  A.  B.  Mayer  acquiesced 
therein,  then  plaintiff  had  a  right  to  rely  on  the  signatures  on 
said  notes  as  being  the  signature  of  A.  B.  Mayer  and  of  his 
eon  Frederick,  and  the  jury  will  find  against  both  defendants, 
even  though  they  find  that  the  defendant  Frederick  had  no 
express  authority  to  sign  the  name  of  A.  B.  Mayer  and  Son 
to  the  notes." 

The  name  that  appeared  upon  the  face  of  the  notes  sued 
upon  as  maker  was  A.  B.  Mayer  and  Son.  The  plaintiff  took 
the  note  upon  the  faith  of  that  firm;  he  has  a  right  to  look 
for  payment  of  his  note  to  every  individual  who  was  a  mem- 
ber of  that  firm  at  the  time  the  note  was  executed;  he  has  the 
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further  right  to  look  for  payment  to  every  individual  who, 
when  he  acquired  the  notes,  was  holding  himself  out  to  him 
as  a  member  of  that  firm,  whether  he  was  in  fact  a  member 
of  that  firm  or  not.  If  the  instructions  had  been  confined 
within  these  limitations,  they  would  have  been  unobjection- 
able; but  they  go  further,  and  declare  that  the  defendant 
Abraham  B.  Mayer  is  liable  as  a  member  of  the  firm  of  A.  B. 
Mayer  and  Son,  although  in  point  of  fact  he  was  not  a  mem- 
ber of  such  concern,  if,  at  the  time  of  the  execution  of  the 
notes  sued  on  he  was  holding  himself  out  to  the  world  as  a 
member  of  the  firm  of  A.  B.  Mayer  and  Son,  whether  the 
plaintiflF  knew  of  such  holding  out  to  the  public  or  not. 

While  this  proposition  may  be  said  to  have  had  the  sane- 
tion  of  respectable  authority  ( Young  v.  Axtell,  cited  in  Waugh 
V.  Carver,  2  H.  Black.  242;  Poillon  v.  Secor,  61  N.  Y.  456; 
Smith  V.  Hill,  45  Vt.  90;  12  Am.  Rep.  189;  Rizer  v.  James,  26 
Kan.  221),  it  has  not  been  able  to  stand  the  test  of  critical 
judicial  inquiry,  which  has  in  vain  sought  for  a  principle  upon 
which  it  could  stand.  The  great  weight  of  modern  authority 
is  against  it.  The  only  conceivable  ground  upon  which  one  can 
be  charged  as  a  partner  by  one  who  contracts  for  him  and  in 
his  name  as  a  partner  without  his  authority,  and  when  in  fact 
he  was  not  a  partner,  is  upon  the  ground  of  estoppel.  The 
supreme  court  of  the  United  States  in  Thompson  v.  First  Nat. 
Bank  of  Toledo,  111  U.  S.  529,  considered  this  question  very 
fully,  and,  after  a  thorough  review  of  the  authorities,  held  that 
a  person  not  in  fact  a  partner  could  not  be  made  liable  to  third 
persons  on  the  ground  of  having  been  held  out  as  a  partner, 
except  upon  the  principle  of  equitable  estoppel,  and  approved 
the  following  summing  up  of  the  law  on  this  subject  by  Mr. 
Justice  Lindley,  in  his  treatise  on  the  law  of  partnership: 
"  That  no  person  can  be  fixed  with  liability  on  the  ground 
that  he  has  been  held  out  as  a  partner,  unless  two  things  con- 
cur, viz.:  1.  The  alleged  act  of  holding  out  must  have  been 
done  by  him  or  by  his  consent;  and  2.  It  must  have  been 
known  to  the  person  seeking  to  avail  himself  of  it.  In  the 
absence  of  the  first  of  these  requisites,  whatever  may  have 
been  done  cannot  be  imputed  to  the  person  sought  to  be  made 
liable;  and  in  the  absence  of  the  second,  the  person  seeking 
to  make  him  liable  has  not  in  any  way  been  misled":  Lind- 
ley on  Partnership,  2d  Am.  ed.,  43. 

The  court  cites  many  authorities  which,  on  examination, 
will  be  found  to  sustain  this  position,  to  which  others  might 
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be  added  if  it  were  necessary.  The  doctrine  thus  announced 
has  been  expressly  recognized  and  approved  in  this  state  in 
the  cases  of  Rimel  v.  Hayes,  83  Mo.  200,  and  in  Hannah  v. 
Baylor,  27  Mo.  App.  302,  while  the  earlier  case  of  Dowzelot  v. 
Rawlings,  58  Mo.  75,  may  be  said  to  rest  on  the  same  princi- 
ple. It  is  maintained  by  all  the  recent  text-writers  on  the 
subject.  In  a  work  just  published,  reviewing  many  and  cit- 
ing nearly  all  the  leading  English  and  American  cases  on 
the  subject,  it  is  said  liability  by  holding  out  "  proceeds  solely 
on  the  ground  of  estoppel,"  and  "  a  person  being  liable  as  a 
partner,  by  holding  out  on  the  ground  of  estoppel  solely,  is, 
therefore,  not  liable  to  one  who  did  not  know  of  such  holding 
out  at  the  time  of  contracting.  The  holding  out  must  ante- 
date the  contract,  and  the  plaintiff's  knowledge  of  and  reli- 
ance on  his  alleged  connection  must  be  proved  as  of  that  time, 
for,  otherwise,  the  plaintiff  was  not  misled  ":  1  Bates  on  Part- 
nerships, c.  5,  sees.  90  et  seq.  The  same  doctrine  is  asserted 
by  another  author,  whose  valuable  work  has  just  come  to  hand 
(Parsons  on  Partnership,  c.  3,  sec.  69),  the  correctness  of  whose 
position  is  recognized  by  Mr.  Bigelow  in  the  last  edition  of  his 
work  on  estoppel,  fifth  edition,  page  565,  note  1. 

He  who  holds  another  out  to  be  his  partner  holds  himself 
out  as  the  partner  of  such  other  person.  There  was  evidence 
tending  to  prove  that  at  St.  Louis,  where  the  defendant  A. 
B.  Mayer  was  engaged  in  business  for  some  months  previous 
to  the  execution  and  negotiation  of  these  notes,  he  had  been 
holding  out  to  the  public  that  his  son  Frederick  was  a  partner 
of  his  under  the  firm  name  of  A.  B.  Mayer  and  Son.  The 
notes  were  negotiated  in  the  city  of  New  York,  where  the 
payee,  Wallach  &  Co.,  for  whose  accommodation  the  son 
executed  them,  was  doing  business,  and  where  the  plaintiff 
acquired  them.  There  was  no  evidence  tending  to  prove  that 
the  plaintiflF  had  any  knowledge  of  any  act  of  the  defendant 
Abraham  Mayer  relied  upon  to  show  that  he  was  holding  out 
his  son  as  a  partner.  The  facts  of  the  case  presented  simply 
a  holding  out  to  the  public  as  a  partner,  and  the  court,  as 
matter  of  law,  declared  in  the  instructions  quoted  that  such 
holding  out  to  the  public  was  sufficient  to  render  the  defend- 
ant Abraham  Mayer  liable,  although  he  was  not  a  partner  of 
his  son,  and  the  plaintifT  may  not  have  known,  or  had  any 
reason  to  believe,  that  he  had  ever  held  out  his  son  to  be  his 
partner.  In  this  the  court  committed  error  for  which  the  case 
must  be  reversed,  and  the  cause  remanded  for  new  trial. 
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Barclay,  J.,  dissented,  on  the  ground  that  the  firm  in  question  being  s 
mercantile  trading  partnership,  the  partners  had  the  right  to  issue  promis* 
Bory  notes,  in  the  absence  of  any  notice  to  holders  thereof  of  limitation  oo 
■uch  authority.  The  business  was  that  of  A.  B.  Mayer,  under  any  view  of 
the  facts,  and  while  he  claims  that  it  was  his  exclusively,  and  that  his  soa 
was  simply  an  employee,  and  not  a  partner,  still,  the  notes  were  issued  intho 
name  of  "A.  B.  Mayer  and  Son,"  which  amounted  "to  a  continuing  repre- 
sentation to  any  holder  not  better  informed  that  A.  B.  Mayer  and  some  son 
of  his  composed  the  firm";  and  if  A.  B.  Mayer  "knew  that  his  son  Fred- 
erick was  using  the  name  of  A.  B.  Mayer  and  Son  in  the  business,  and 
assented  to  it,  he  should  be  held  liable  for  the  notes  issued  in  the  form  in- 
dicated, when  held  by  innocent  parties,  in  the  circumstances  described." 

Partnership,  LiABiLirr  of  One  Held  out  as  Partnkr.  —  The  rule  is 
well  settled  beyond  all  dispute  that  a  person  who,  not  being  a  partner  in 
fact,  suffers  himself  to  be  held  out  to  the  public  or  to  individuals  aa  a  part- 
ner, thereby  renders  himself  liable  as  a  partner,  to  any  one  who,  in  ignorance 
of  the  real  facts,  has  been  misled  or  injured  by  contracting  on  the  faith  of 
his  conduct:  Marble  v.  Lypes,  82  Ala.  322;  Humes  v.  0' Bryan,  74  Ala.  64 ; 
Brugman  v.  McOuire,  32  Ark.  733;  Campbell  v.  Hastings,  29  Ark.  512;  Rtzer 
V.  James,  26  Kan.  221;  Hicks  v.  Cram,  17  Vt.  449;  Allen  v.  Dunn,  15  Me, 
292;  33  Am.  Dec.  614.  The  rule  is  equally  true  of  one  who  represents  him- 
self as  a  partner.  Thus  where  one  represents  himself  to  be  a  partner  to  ona 
who  gives  credit  upon  the  faith  of  the  representation,  he  will  be  responsible, 
as  a  partner,  whether  he  is  actually  so  or  not:  Markham  v.  Jones,  7  B.  Moa. 
456;  Poole  v.  rtaher,  62  111.  181;  Kirk  v.  Hartman,  63  Pa.  St.  97;  Hicks  r. 
Cram,  17  Vt.  449;  Rice  v.  Barreti,  116  Mass.  312;  Carmichael  r.  Oreer,  55 
Ga.  116;  Reed  v.  Cremer,  111  Pa.  St.  482;  56  Am.  Rep.  295;  Ripley  v.  Evans, 
22  Mo.  157;  Sun  Ins.  Co.  v.  Kountz  Line,  122  U.  S.  583. 

If  two  or  more  persons  hold  themselves  out  to  the  public  as  partners  or 
joint  traders,  and  conduct  themselves  as  such,  those  dealing  with  them  on 
the  faith  of  their  representations  may  hold  them  responsible  as  partners,  no 
matter  what  was  the  agreement  existing  among  themselves,  and  though  there 
is  no  partnership  in  fact:  CoUrill  v.  Vanduzen,  22  Vt.  511;  Smith  v.  Smitli,  27 
N.  H.  244;  Oetckellv.  Foster,  106  Mass.  42;  Barnett  Line  of  Steamers  v.  Black- 
mar,  53  Ga.  98;  PrcUt  v.  Langdon,  97  Mass.  97;  93  Am.  Dec.  61;  Walker  v. 
Brown,  66  Tex.  556;  Maxwell  v.  Oihbs,  32  Iowa,  32;  Sha/er  v.  Randolph,  99 
Pa.  St.  250;  Partridge  v.  Kingman,  130  Mass.  476. 

The  liability  of  one  who,  not  being  in  fact  a  partner,  represents  himself  as 
such,  or  suffers  himself  to  be  held  out  as  such,  rests  upon  the  principle  of 
estoppel,  and  the  person  seeking  to  enforce  such  liability  must  have  acted  in 
his  dealings  in  reliance  upon  the  existence  of  a  partnership  relation  or  re- 
sponsibility: Brown  v.  Grant,  39  Minn.  404;  Walrath  r.  Viley,  2  Bush,  478; 
Cirkel  v.  Croswell,  36  Minn.  323;  Maxwell  v.  Gibbs,  32  Iowa,  32,  In  order  to 
create  such  estoppel  in  favor  of  a  creditor,  and  against  the  party  representing 
himself  to  be  a  partner,  or  permitting  himself  to  be  so  represented,  it  is 
absolutely  necessary  that  the  creditor  was  thereby  led  to  believe  him  to  be  a 
partner,  and  to  give  credit  to  the  supposed  firm  upon  such  belief,  and  these 
facts  must  appear  in  proof.  This  rule  is  supported  by  the  cases  heretofore 
cited,  and  by  Wood  v.  Pennell,  51  Me.  52;  Cook  v.  Penrhyn  Slate  Co.,  36  Ohio 
St.  135;  38  Am.  Rep.  568;  Bowie  v.  Maddox,  29  Ga.  285;  74  Am.  Dec.  61  j 
Hefner  v.  Palmer,  67  111.  161;  Marble  v.  Lypes,  82  Ala.  322. 

It  follows,  as  a  natural  consequenc'e,  that  there  is  no  liability  in  favor  of  a 
person  who  had  notice  of  the  real  facts,  and  was  therefore  not  misled  to  his 
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prejadice;  Alabama  Fertilizer  Co.  r.  Reynolda,  85  Ala.  19.  A  person  who  ia 
not  actually  a  partner,  and  who  has  no  interest  in  the  partnership,  cannot, 
by  reason  of  having  hold  himself  out  to  the  public  as  a  partner,  be  held  liable 
as  such  on  a  contract  made  by  the  partnership  with  one  who  had  no  knowU 
edge  of  the  holding  out:  Thompson  v.  First  Nat.  Bank,  111  U.  S.  529.  Rep- 
resentations  to  one  person  that  he  is  a  partner  will  not  make  the  party  so 
representing  himself,  and  who  in  fact  is  not  a  partner,  responsible  to  a  third 
person  who  has  no  knowledge  of  and  did  not  rely  upon  such  representations: 
Markhain  v.  Jones,  7  B.  Mon.  456.  The  only  ca^e  that  we  have  been  able  t« 
discover  directly  at  variance  with  this  doctrine  is  that  of  Poillon  v.  Secor, 
61  N.  Y.  456,  where  it  was  decided  that  one  permitting  himself  to  be  held 
out  as  a  member  of  a  partnership  is  liable  as  such  to  a  subsequent  creditor  of 
the  firm,  although  the  creditor  was  ignorant  of  the  arrangement,  and  did  not 
give  credit  on  the  faith  of  his  apparent  connection  with  the  firm.  This  case 
has  met  with  severe  criticism  in  many  other  ccises,  and  especially  in  Thomp' 
sonv.  First  Nat.  Bank,  111  U.  S.  529,  and  is,  in  efifect,  overruled  by  the  sub- 
sequent New  York  cases  of  Casxidy  v.  Hall,  97  N.  Y.  159,  and  Rogers  v. 
Mun-ay,  110  N.  Y.  653,  where  Thompson  v.  First 'Nat.  Bank,  111  U.  S.  529, 
ia  expressly  approved. 

To  invoke  the  doctrine  of  equitable  estoppel  against  the  person  falsely  held 
out  as  a  partner,  it  must  be  made  to  appear  that  such  holding  out  was  done  by 
him,  or  by  his  consent  and  with  his  knowledge,  as  well  as  that  it  was  known 
to  the  party  seeking  to  avail  himself  of  it:  Seabury  v.  Bolles,  51  N.  J.  L.  103; 
Botjera  v.. Murray,  110  N.  Y.  658;  Kirk  v.  Hartman,  63  Pa.  St.  97;  Hicks  v. 
Cram,  17  Vt  449;  Cole  v.  Butler,  24  Mo.  App.  76.  The  rule  is  thus  laid 
down  in  Denilhorne  v.  Hook,  112  Pa.  St.  240:  One  cannot  be  fixed  with  lia- 
bility as  a  partner  on  the  ground  that  he  has  been  held  out  as  such,  unless 
two  things  are  shown:  1.  That  the  alleged  act  of  holding  out  was  done  by 
him,  or  with  his  consent;  and  2.  That  it  was  known  to  the  person  seeking 
to  avail  himself  of  it.  Consequently,  one  who  has  contracted,  as  pilot,  with 
two  persons  engaged  in  running  a  steamboat  cannot  charge  a  third  person 
as  a  partner  who  is  not  in  fact  such,  and  has  never  held  himself  out  to 
the  public  as  such,  but  who  has  done  some  acts  from  which  it  might  be 
inferred  that  he  was  a  partner,  but  of  which  the  person  contracting  was 
ignorant,  and  did  not  contract  with  reference  to  his  responsibility:  Wright 
V.  Potoell,  8  Ala.  560. 

The  law  on  this  subject,  as  well  established  by  authority,  is  thus  clearly 
stated  in  Fletcher  v.  Pullen,  70  Md.  205;  14  Am.  St.  Rep.  355:  "The  ground 
of  liability  of  a  person  as  partner  who  is  not  so  in  fact  is,  that  he  has  held 
himself  out  to  the  world  as  such,  or  has  permitted  others  to  do  so,  and  by 
reason  thereof  is  estopped  from  denying  that  he  is  one,  as  against  those  who 
have  ia  good  faith  dealt  with  the  firm,  or  with  him  as  a  member  of  it.  But  it 
must  appear  that  the  person  dealing  with  the  firm  believed,  and  had  a  reason- 
able right  to  believe,  that  the  party  he  seeks  to  hold  as  a  partner  was  a 
member  of  the  firm,  and  that  the  credit  was,  to  some  extent,  induced  by  this 
belief.  It  must  also  appear  that  the  holding  out  was  by  the  party  sought  to 
be  charged,  or  by  his  authority,  or  with  his  knowledge  or  assent.  This, 
where  it  is  not  the  direct  act  of  the  party,  may  be  inferred  from  circum- 
stances, such  as  from  advertisements,  shop-bills,  signs,  or  cards,  and  from 
various  other  acts  from  which  it  is  reasonable  to  infer  that  the  holding  oat 
was  with  his  authority,  knowledge,  or  assent;  and  whether  a  defendant  has 
•o  held  himself  out,  or  permitted  it  to  be  done,  ia  in  every  case  »  qaeatioa 
of  fact»  and  not  one  of  law." 
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The  only  fault  to  be  detected  in  the  doctrine  thns  laid  down  in,  that  in  one 
respect  it  states  the  rule  too  broadly  in  anuouncing  that  in  order  to  incur  lia- 
bility the  person  sought  to  be  charged  must  be  held  out  to  the  "world  "  as  a  part- 
ner; for  it  is  clear  from  the  authorities  that  he  is  liable,  under  the  circumstances 
mentioned,  if  he  holds  himself  out,  or  knowingly  permits  himself  to  be  held 
out,  as  a  partner  to  any  one  person  who  is  thereby  induced,  in  ignorance  of  the 
real  facts,  and  relying  upon  the  information  received  and  representations 
made,  to  extend  credit  to  the  party  sought  to  be  charged.  Although  a  per- 
son may  not  in  fact  be  a  partner  between  himself  and  another,  yet  if,  by  his 
conduct,  including  acts  and  declarations,  he  holds  himself  out  as  a  partner  to 
third  persons,  he  is  bound  to  make  good  that  character,  to  prevent  fraud  and 
deception  upon  them,  and  he  will  be  held  as  a  partner  as  to  such  person  or 
persons:  Thomas  v.  Oreen,  30  Md.  1.  In  such  cases,  and  as  to  third  parties, 
the  liability  of  a  partner  is  frequently  imposed,  though  it  was  not  the  inten- 
tion of  the  party  sought  to  be  charged  to  become  one,  and  even  though  a  part- 
nership could  not  have  been  made:  Cleveland  Paper  Co.  v.  Courier  Co.,  67 
Mich.  152.  This  action  was  against  a  corporation  and  a  private  person,  and  the 
defendants  were  held  liable  upon  proof  that  they  assumed  to  form  a  partner- 
ship, to  whom  the  plaintiff  sold  goods,  relying  upon  the  liability  of  both  ven- 
dees, who  had  the  benefit  of  the  gooils,  or  the  proceeds  thereof,  they  being 
such  as  both  defendants  were  using  in  their  business,  and  for  which  they  at 
one  time  had  given  their  note.  When  a  party  permits  another  to  hold  him 
out  as  a  partner,  and  thereby  to  procure  credit  on  the  strength  of  his  supposed 
relation,  neither  community  of  interest  nor  participation  in  the  profits  is 
necessary  to  make  him  liable  as  a  partner.  In  order  to  render  a  party  liable 
on  the  ground  that  he  has  been  held  out  as  a  partner,  he  must  have  had  no- 
tice of  being  so  held  out,  or  there  must  be  circumstances  from  which  notio« 
can  be  presumed:  In  re  Jetoett,  15  Bank.  Reg.  126;  7  Biss.  328.  To  constitute 
one  a  partner  as  to  third  persons,  it  is  only  necessary  that  he  should  hold 
himself  out  as  such  to  third  persons  trusting  the  partnership,  and  it  is  not 
necessary  that  he  should  in  fact  be  interested  in  the  profits  and  losses:  Car- 
michael  v.  Greer,  55  Ga.  1 1 6. 

In  order  to  bind  persons  as  partners,  it  is  not  necessary  to  prove  a  partner- 
ship between  them.  It  need  only  be  shown  that  they  held  themselves  out  as 
partners:  Oatesv.  Watson,  54  Mo.  585.  Hence  it  follows  that  if  two  persons 
are  connected  in  business  for  a  certain  purpose,  and  in  such  a  way  as  not  to 
constitute  them  strictly  partners  between  themselves,  still,  they  may  make 
themselves  partners  as  to  third  persons  from  the  manner  in  which  they  trans- 
act such  business:  Town  v.  Hendee,  27  Vt.  258.  It  is  sufficient  to  bind  a  per- 
son not  in  fact  a  partner  that  he  has  so  acted  and  conducted  himself  towards 
the  public  as  to  induce  a  reasonable  person  to  deal  with  him  in  the  honest 
belief  that  a  partnership  existed:  Rlmel  v.  Hayes,  83  Mo.  200.  Such  conduct 
may  be  by  means  of  words  spoken  or  written,  or  by  conduct  leading  to  the 
belief  that  the  person  sought  to  be  charged  is  a  partner:  Cirkel  ▼.  Crosivell, 
36  Minn.  323. 

One  who  holds  out  to  another  person  a  third  party  as  his  partner  is  liable 
to  such  person  for  debts  contracted  by  the  supposed  partner  in  the  course  of 
the  legitimate  business  of  the  supposed  firm,  after  the  acts  which  induced  the 
belief  of  the  existence  of  the  partnership:  Qrabenheimer  v.  Rindskoff,  64  Tex. 
49.  So  where  two  persons  authorize  a  third  to  represent  and  hold  them  out 
as  partners  with  him,  and  in  pursuance  thereof  he  does  so,  this  is  as  much  a 
holding  themselves  out  as  partners  as  if  the  same  representations  had  beeo 
made  by  theui  in  person:  Hinman  v.  Litlell,  23  Mich.  4S4. 
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One  who  participates  in  negotiations  for  a  contract  of  sale,  holding  himself 
out  as  a  partner  in  the  ownership  of  the  property,  is  estopped  from  denying 
the  partnership,  as  against  the  purchaser:  Sherrod  v.  Langdon,  21  Iowa,  518> 
And  where  two  parties  agree  to  carry  on  a  business  for  tlieir  mutual  bene* 
fit,  one  to  furnish  the  money,  the  other  to  perform  certain  services,  and  to 
divide  the  profits  arising  from  such  business,  they  thereby  become  liable  aa 
partners  to  third  persons  trusting  in  their  representations,  although  no  part- 
nership in  fact  was  contemplated  by  the  parties  themselves:  Rowland  v.  Long, 
45  Md.  439.  So  an  agreement  between  one  partner  and  a  third  person  that 
the  latter  shall  participate  in  that  partner's  share  of  the  profits  of  the  firm, 
as  profits,  renders  him  liable  as  a  partner  to  the  firm  creditors,  although  a« 
to  the  other  members  of  the  firm  he  is  not  a  partner:  Fitch  v.  Harrington,  13 
Oray,  468;  74  Am.  Dec  641. 

Any  private  agreement  between  partners,  or  limitation  placed  upon  the 
authority  of  a  partner  by  whom  the  business  is  conducted,  is  of  no  avail 
against  a  creditor  who  has  contracted  in  ignorance  of  it.  The  burden  of 
showing  notice  or  knowledge  of  such  agreement  or  limitation  is  on  the  part> 
ner  who  disputes  his  liability  on  a  contract  within  the  scope  of  the  partnership: 
Humea  v.  O'Bryan,  74  Ala.  64.  If  parties  represent  themselves  as  part* 
ners,  or  each  permits  the  other  to  so  represent  them,  no  agreement  inter  se  will 
exonerate  any  one  of  them  from  the  joint  liability  on  contracts  in  the  partner* 
■hip  name  or  character:  Craig  v.  Alverson,  6  J.  J.  Marsh.  609.  As  to  what 
facts  will  or  will  not  constitute  a  holding  out  so  as  to  constitute  a  party  a 
partner  aa  to  third  persons,  it  may  be  said  that  where  a  firm  composed  of  two 
women  puts  the  husband  of  one  in  absolute  control  of  the  business,  and  he 
thereafter  makes  purchases  on  his  own  credit,  and  with  his  wife's  knowledge 
and  consent  acts  in  all  respects  as  if  he,  and  not  his  wife,  were  one  of  the 
partners,  he  will  be  held  as  a  partner  as  to  creditors  who  have  no  notice 
to  the  contrary;  and  his  statements  to  a  creditor  that  he  is  a  partner  are  ad- 
missible in  defense  to  an  action  of  trover  for  goods  taken  on  attachment,  and 
unless  superior  equities  have  arisen,  a  judgment  against  the  firm  concludes  the 
other  partner:  Parshall  v.  Fisher,  43  Mich.  529.  Conceding  that  a  married 
woman  who  holds  herself  out  aa  a  member  of  a  commercial  partnership  is 
liable  for  firm  debts  when  not  in  fact  a  partner,  still,  if  on  hearing  that  the 
firm  is  using  her  name  she  forbids  it,  and  does  not  hear  that  her  prohibition 
ia  violated,  she  ia  not  estopped  to  deny  that  she  ia  a  partner:  RUtenhouse  7. 
Leigh,  57  Miss.  697. 

Where  one  Harrington  gave  a  note  signed  "Hill  k  Co.,**  "by  Harring> 
ton,"  in  the  absence  of  such  a  firm,  or  of  any  partnership  between  them,  and 
in  the  face  of  the  fact  that  prior  to  the  giving  of  the  note  Hill  was  informed 
that  Harrington  was  using  his  name,  and  had  told  him  that  he  must  not  use 
that  name  so  as  to  injure  him,  to  which  Harrington  assented,  but  subsequently 
gave  the  note  without  Hill's  knowledge,  or  the  knowledge  of  the  payee,  of 
the  previous  use  of  the  names,  it  was  decided  that  Hill  was  liable  on  the 
note:  Smith  v.  Hill,  45  Vt.  90;  12  Am.  Rep.  189.  When  a  partnership  is 
formed  and  carried  on  by  two  married  women,  each  owning  a  separate 
estate,  their  husbands  acting  as  general  agents  for  them  in  conducting  the 
business,  the  latter  may  also  render  themselves  liable  aa  partners  to  persons 
who  deal  with  them  in  ignorance  of  the  real  facts:  Rabbilte  v.  Orr,  83  Ala. 
185.  Where  several  persons  put  up  a  building,  representing  themselves  aa 
partners,  and  one  of  them  buys  brick  for  that  purpose,  without  an  express  un* 
derstanding  with  the  seller  that  it  is  an  individual  purchase,  and  the  brick  ia 
■aed  in  the  building,  such  persons  lu-e  liable  aa  partuera  for  ita  value:  Stecker 
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V.  Smith,  46  Mich.  14.  Where,  however,  B.  and  0.  contracted  to  build  a 
house,  and  then  agreed  between  themselves  that  each  should  do  certain  dis- 
tinct portions  of  the  work  for  a  certain  portion  of  the  contract  price,  this  did 
not,  of  itself,  constitute  a  partnership  between  them;  and  in  the  absence  of 
extrinsic  evidence  of  such  partnership,  or  that  the  parties  held  themselves 
out  as  partners,  and  were  dealt  with  as  such  by  a  creditor,  who  extended 
credit  to  C.  with  the  belief  that  B.  was  jointly  liable,  the  latter  will  not  be 
held  responsible  as  a  partner:  Herbert  v.  Callahan,  35  Mo.  App.  498.  Where 
one  furnishes  money  to  another  to  conduct  a  business,  the  latter  to  let  the 
former  have  goods  at  cost,  without  any  agreement  as  to  interest,  profits,  or 
losses,  this  will  not  constitute  the  parties  partners;  but  if  one  of  them  repre* 
sents  to  a  third  party  that  he  is  a  partner  of  the  other,  and  such  other  ac- 
quiesces in  such  representations,  by  silence  or  otherwise,  when  made  known 
to  him,  he  will  be  liable  as  a  partner  to  such  third  person  from  the  date  of 
the  representations  or  the  first  credit  given  thereunder:  Slade  v.  Paschal,  67 
Ga.  541.  Two  firms  may,  by  their  course  of  dealing  with  a  third  party,  as 
by  engaging  in  a  similar  business  and  holding  out  the  idea  that  they  constitute 
but  one  firm,  incur,  as  to  him,  a  joint  liability,  to  the  same  extent  as  if  they 
did  in  fact  constitute  but  one  partnership:  Beall  v.  Lowndes,  4  S.  0.  258;  Eye 
V.  Tasker,  77  Iowa,  48.  In  such  cases,  however,  the  creditor  must  have  con- 
tracted in  the  belief  that  both  firms  in  fact  constituted  one  firm,  and  if  he 
relied  exclusively  upon  the  credit  of  one  firm,  he  cannot  hold  them  both  lia- 
ble: Hastings  Nat.  Bank  v.  Hibbard,  48  Mich.  452.  The  question  whether  or 
not  one  has  held  himself  out  as  a  partner,  or  permitted  himself  to  be  so  held 
out,  to  the  injury  of  a  third  person,  is  a  question  of  fact  for  the  jury  to  deter- 
mine: Seabury  v.  Bolles,  51  N.  J.  L.  103;  Brown  v.  Watson,  72  Tex.  216; 
Fletcher  v.  Pullen,  70  Md.  205;  14  Am.  St.  Rep.  355. 

As  to  what  is  proper  evidence  to  establish  the  fact  of  a  holding  out,  it  may 
be  said  that  evidence  that  persons  held  themselves  out  as  partners  in  the 
transaction  of  their  business  is  sufficient,  "prima  facie,  to  bind  them  as  such: 
McCarthy  v.  Nash,  14  Minn.  127.  This  fact  may  be  established  as  well  by 
circumstances,  declarations,  and  conduct,  as  by  direct  proof:  Sogers  v.  Mur- 
ray, 110  N.  Y.  658.  And  although  it  cannot  be  established  by  general  reputa- 
tion, it  may  be  established  by  admissions,  declarations,  or  acts  of  the  party 
■ought  to  be  charged,  or  by  circumstantial  evidence  which  hew  induced  the 
belief  of  an  existing  partnership:  Bowen  v.  Rutlierford,  60  III.  41;  14  Am. 
Rep.  25;  Seahury  v.  Bolles,  51  N.  J.  L.  103;  Cornhauser  v.  Roberts,  75  Wis. 
554-556;  Brovm  v.  Watson,  72  Tex.  216.  In  Benjamin  v.  Covert,  47  Wis. 
375,  384,  it  was  said:  "  We  are  inclined  to  hold,  both  upon  principle  and 
authority,  that  general  reputation  is  not  admissible  to  prove  the  fact  of  part- 
nership, nor  as  corroborative  of  other  evidence  to  prove  such  fact.  But  a 
person  who  is  not  in  fact  a  partner  may,  by  holding  himself  out  as  such, 
render  himself  liable  to  parties  who  deal  with  the  firm  on  the  presumption 
that  the  fact  exists  which  his  acts  tend  to  evidence.  It  may  be  that  general 
reputation  in  the  community  in  which  he  resides  that  he  is  a  member  of  a 
firm  doing  business  there,  especially  when  such  reputation  is  created  by  the 
acts  and  declarations  of  the  party  himself,  or  even  if  he  have  knowledge  of 
such  reputation,  and  permit  it  to  exist  without  any  contradiction  on  his  part, 
may  be  given  in  evidence  in  favor  of  one  who  has  acted  upon  the  fact  that 
such  reputation  existed,  and  given  credit  to  the  firm  on  account  thereof." 

Of  course,  as  we  have  shown  in  the  beginning  of  this  note,  one  who  is  not 
in  fact  a  copartner  is  not  estopped  to  deny  that  his  name  was  so  used  as  to 
lead  others  to  suppose  that  be  was  a  copartner,  unless  it  is  shown  that  such 
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nse  of  his  name  was  made  with  his  knowledge  and  was  also  known  to  the 
creditor.  Consequently,  the  acts  and  declarations  of  a  person  not  a  partner 
are  not  admissible  to  charge  him  as  a  partner,  without  showing  that  they 
were  known  to  the  creditor  before  he  extended  the  credit:  FUdi  v.  Huj-- 
rington,  13  Gray,  4C8.  So  a  contract  by  two  parties  to  perform  a  par- 
ticular  piece  of  work  is  not,  in  itself,  a  contract  of  partnership  inter  se,  nor  is 
such  contract  competent  evidence  to  fix  the  liability  of  one  as  a  partner,  un- 
accompanied by  evidence  that  the  creditor  knew  of  its  existence  and  gave 
credit  upon  the  faith  of  it:  DenUJiorne  v.  Hook,  112  Pa.  St.  240.  And  where 
a  creditor  seeks  to  charge  one  as  the  partner  of  another  on  the  ground  that 
he  has  held  himself  out  to  the  public  as  such,  only  such  acts  and  declarations 
of  his  as  came  to  the  knowledge  of  the  creditor  before  he  dealt  with  him 
are  admissible  in  evidence:  Rimel  v.  Hayes,  83  Mo.  '200.  The  admissions 
and  declarations  of  one  member  of  an  alleged  firm,  in  the  absence  of  the 
others,  are  not  admissible,  as  against  them,  to  prove  the  partnership.  The 
partnership  must  be  proved,  before  such  admissions  are  competent.  Nor  are 
the  reports  of  a  commercial  agency  admissible  to  prove  a  partnership, 
unless  knowledge  or  means  of  knowing  of  them  is  brought  home  to  the 
party  sought  to  be  charged.  And  so  the  acts  and  declarations  of  an  alleged 
partner  are  inadmissible  to  establish  the  partnership,  as  against  another 
not  shown  to  have  knowledge  of  or  means  of  knowing  them,  or  of  contradict- 
ing them.  And  so  evidence  of  general  reputation  is  not  competent  to  estab- 
lish a  partnership  as  against  one  who  was  absent  from  the  country  and 
ignorant  of  such  reputation:  Campbell  v.  Hastings,  29  Ark.  512.  In  Carmichaet 
V.  Oreer,  55  Ga.  116,  it  was  decided  that  when  the  question  is  as  to  the  lia- 
bility of  an  alleged  partner  growing  out  of  credit  given  on  the  faith  of  repre- 
sentations made  by  him  that  he  was  a  member  of  the  firm,  evidence  that 
another  member  of  the  firm,  in  the  absence  of  the  former,  and  without  his  con- 
sent, used  and  signed  the  firm  name  in  other  transactions,  is  admissible. 
Where  it  is  sought  to  bind  one  as  the  partner  of  another,  it  is  proper  for  the 
jury  to  consider  evidence  to  the  effect  that  the  latter  introduced  the  former 
to  the  creditor's  officers  as  his  partner,  and  that  the  one  so  introduced  was 
silent,  and  himself  at  another  time  stated  to  the  same  officers  that  he  and 
such  other  party  were  partners:  Town  of  Manson  v.  Ware,  63  Iowa,  345. 
And  proof  of  information  from  a  third  person  that  one  is  held  out  as  a  part- 
ner, communicated  to  the  creditor,  is  admissible  to  show  his  notice  and  knowl- 
edge at  the  time  of  contracting,  and  is  not  objectionable  as  being  hearsay: 
Brown  v.  Orant,  39  Minn.  404.  But  the  declarations  of  one  of  several  per- 
sons who  contemplate  the  formation  of  a  partnership,  made  without  the 
knowledge  or  consent  of  the  others  that  such  partnership  had  been  formed, 
will  not  bind  such  others,  nor  estop  them  from  proving  the  non-existence  of 
the  partnership:  Brovon  v.  Watson,  72  Tex.  216. 

The  burden  of  proof  seems  to  be  on  the  party  seeking  to  charge  one  with 
liability  as  being  a  partner:  Lieb  v.  Craddock,  87  Ky.  525.  And  the  party 
sought  to  be  charged  as  a  partner  may  show  in  defense  that  he  refused  to 
pay  for  advertisements  of  the  alleged  partnership,  on  the  ground  that  he  was 
not  a  partner;  that  he  returned,  unopened,  mail  matter  addressed  to  such 
firm,  stating  that  he  had  nothing  to  do  therewith,  and  was  not  a  partner; 
and  he  may  also  show  that  be  has  successfully  resisted  a  suit  seeking  to 
charge  him  as  such  partner,  and  that  a  lease  between  him  and  the  other 
party  merely  created  the  relation  of  landlord  and  tenant,  and  not  a  partner* 
■hip. 

A  person  knowing  that  he  is  held  out  as  a  partner  is  chargeable  aa  such, 
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unless  he  does  all  that  a  reasonable  man  should,  under  similar  circumstances, 
to  assert  and  manifest  hia  refusal,  and  thereby  prevent  innocent  parties  from 
being  misled;  and  whether  he  has  don"}  this  or  not  is  for  the  jury  to  deter- 
mine. It  may  infer  that  he  has  been  held  out  as  a  partner  with  his  knowl- 
edge and  assent  from  the  fact  that  he  knew  that  his  name  was  signed  with 
that  of  the  other  person  to  an  advertisement  of  their  business,  without  any 
published  denial  of  the  same;  and  evidence  of  this  fact  is  admissible,  though 
the  creditor  never  saw  the  advertisements,  but  trusted  the  firm  in  good  faith 
and  upon  good  grounds:  Fletcher  v.  Pullen,  70  Md.  205;  14  Am.  St.  Rep. 
355. 

A  statement  by  the  party  sought  to  be  charged  that  he  was  going  into 
a  certain  building,  and  the  fact  that  he  occupied  a  portion  thereof  in  the 
auction  business,  and  that  he  sold  tickets  for  another  person's  opera-house  in 
the  same  building,  acted  as  treasurer,  and  had  his  name  printed  on  the  bills 
as  such,  are  not  sufficient  to  prove  him  a  partner  in  the  opera-house,  in  the 
absence  of  representations  to  that  effect:  Parker  v.  Fergus,  43  111.  437.  And 
the  fact  that  a  clerk,  agent,  or  salesman  of  a  partnership  uses  the  firm  name 
in  transacting  its  business,  without  disclosing  that  he  is  not  a  member 
thereof,  will  not  make  him  liable  as  a  partner  to  those  with  whom  he  has 
dealt,  in  the  absence  of  other  evidence  that  he  held  himself  out  as  such: 
Ihmsen  v.  Lathrop,  104  Pa.  St.  365. 

A  retiring  partner  who  has  failed  to  bring  notice  of  the  dissolution  of  the 
partnership  home  to  creditors,  or  who  has  thereafter  permitted  himself  to 
be  held  out  as  a  partner,  may  still  be  held  liable  as  such  to  such  creditors 
as  have  extended  credit  to  the  firm  in  the  belief  and  on  the  faith  of  the  fact 
that  such  retiring  partner  was  still  a  member  of  the  firm.  Thus  a  retiring 
partner  who  gave  notice  by  publication  in  a  newspaper  that  he  had  ceased 
to  be  a  partner,  but  who  subsequently  allowed  his  name  to  appear  in  the  firm 
as  a  partner,  and  continued  in  its  employ,  is  liable  as  a  partner  to  one  who 
dealt  with  the  firm,  and  was  misled  by  appearances,  having  no  notice  that  he 
was  not  a  partner,  although  the  fact  was  generally  known  at  a  place  where  the 
contract  was  made:  Wait  v.  Brewster,  31  Vt.  516.  Where  a  partnership  con- 
sisted of  father  and  son,  under  the  firm  name  of  H.,  S.,  &  Co.,  and  H.  S., 
being  the  father,  and  giving  the  firm  its  credit,  sold  his  interest  to  his  part- 
ner and  another  son,  who,  by  agreement  with  the  father,  continued  the 
business  under  the  name  of  H.,  S.,  &  Co.,  the  father,  by  allowing  his  name 
to  be  so  used,  holds  himself  out  as  a  member  of  the  new  firm,  and  is  thereby 
estopped  from  denying  the  fact,  as  against  a  creditor  who  has  trusted  the 
new  firm  on  the  faith  that  he  was  a  member  of  the  firm,  although  publica- 
tion has  been  made  of  the  fact  of  dissolution  of  the  old  firm  and  of  the 
formation  of  the  new  one,  of  which  fact,  however,  the  creditor  had  no  notice: 
Speer  v.  BisJiop,  24  Ohio  St.  598.  If,  in  an  action  to  charge  two  as  partners, 
the  creditor  shows  the  existence  of  a  partnership  between  them  at  one  time, 
and  that  no  notice  of  dissolution  has  ever  been  given,  he  may  then  show  that 
at  the  time  he  extended  credit  the  partnership  was  generally  reputed  to 
continue,  and  that  the  credit  was  given  to  the  partnership  in  the  firm  name« 
though  subsequently  to  the  dissolution  in  fact;  and  it  is  then  for  the  jury  to 
determine  whether  or  not  the  retiring  partner  has  acted  in  such  manner 
since  the  dissolution  as  to  hold  himself  out  as  a  partner  ao  as  to  render  him 
liable  as  such:  Benjamin  v.  Covert,  47  Wis.  375. 

Even  after  the  retirement  of  a  partner  from  the  firm  he  ia  liable  upon  con- 
tracts made  by  the  remaining  members  with  such  creditors  as  dealt  with  the 
firm  before  hia  retirement,  and  have  no  notice  thereof.     In  order  to  bind 
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him,  such  creditors  need  not  have  given  credit  to  the  firm  on  the  faith  that 
he  was  a  member  thereof;  for  it  is  sufficient  if  they,  without  notice  of  his 
retirement,  still  believed  him  to  be  a  member  of  the  firm:  LUb  v.  Craddocif 
87  Ky.  525;  note  to  Prentiat  v.  Sinclair,  26  Am.  Deo.  292. 


City  op  St.  Louis  v.  Davidson. 

[102  Missouri,  149.] 

MiTNICIPAL  CORPORATIOS  —  CONTRACT  ULTRA  VlRES  —  LeGALTTT  OF.  —  A 
contract  made  by  a  municipal  corporation,  although  ultra  vires,  is  not 
illegal  if  not  prohibited  by  its  charter. 

Municipal  Corporation — Contract  Ultra  Vires  —  Estoppel. — Aeon- 
tract  made  by  a  city  for  the  services  of  prisoners  in  its  work-house  to 
a  private  person,  although  ultra  vires,  is  not  illegal  if  not  prohibited 
by  its  charter;  and  while  it  may  successfully  interpose  the  plea  of  ultra 
vires  when  sued  upon  such  contract,  the  party  contracting  with  it  can- 
not set  up  such  plea  to  escape  liability  under  the  contract. 

Municipal  Corporation  —  Contract  Ultra  Vires  —  Estoppel.  —  A  party 
contracting  with  a  city  under  a  contract  which  is  ultra  vires,  but  not 
prohibited,  is  estopped,  when  sued  upon  the  contract,  from  setting  up 
the  p^ea  of  ultra  vires  to  escape  liability  and  to  enable  him  to  retain 
benefits  received  under  the  contract. 

Smith  P.  Gait  and  Andrew  M.  Sullivan,  for  the  appellants. 
Leverett  Bell,  for  the  respondent. 

Sherwood,  J.  Action  on  bond  for  two  thousand  dollars, 
given  by  Davidson  to  the  city  to  secure  the  performance  of  a 
contract  on  his  part,  which  contract  was  made  with  the  city 
and  purported  to  confer  power  on  Davidson  to  work  the  prison- 
ers in  the  work-house,  at  so  much  per  head  per  day.  After 
working  the  prisoners  for  some  months  under  this  contract, 
Davidson  abandoned  it,  and  this  action  is  brought  to  recover 
from  him  and  his  sureties  the  amount  due  the  city  for  labor 
of  prisoners  thus  employed  and  not  paid  for. 

The  separate  answers  of  defendants  were  identical  in  terms, 
and  set  up  the  defense  that  the  alleged  contract  was  illegal 
and  void  as  against  public  policy;  that  it  was  void  because 
the  city  has  no  power  or  authority  to  make  the  same,  and 
therefore  they  were  not  liable  thereon. 

The  case  was  tried  by  the  court  sitting  as  a  jury,  and  a 
special  verdict  was  rendered,  upon  evidence  tending  to  sup- 
port it,  as  follows:  For  services  actually  rendered  and  unpaid 
for,  by  female  prisoners  at  the  rate  of  twenty  cents  per  day, 
and  male  prisoners  at  sixty-five  cents  per  day,  with  interest,. 
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$432.10;  for  drawing  holes  in  brushes  at  ten  cents  per  one 
thousand,  with  interest,  $620.64;  making  a  total  verdict  of 
$1,052.74. 

The  court  refused  to  give  defendants*  declaration  that 
under  the  law  and  the  evidence  in  the  case  the  plaintiflF  could 
not  recover,  but  gave  a  declaration  of  law  of  its  own  motion* 
which  was,  in  substance,  that  the  city  had  no  power  to  make 
said  contract,  and  that  it  was  void;  that  the  plaintiff  was  not 
entitled  to  recover  any  of  the  penalties  provided  therein  for 
failure  to  employ  prisoners;  but  that  it  was  entitled  to  recover 
for  the  work  actually  done  by  the  prisoners,  and  not  paid  for 
by  Davidson;  that  as  to  such  work  the  defendants  were 
estopped  to  deny  the  validity  of  the  contract.  Defendants' 
motion  for  a  new  trial  having  been  overruled,  the  case  comos 
here  by  appeal. 

Paragraph  10  of  section  26,  article  3,  of  the  city  charter,  so 
far  as  necessary  to  quote  it,  is  as  follows:  "  Every  person  so 
committed  to  the  work-house,  or  such  other  place  aforesaid, 
shall  be  required  to  work  for  the  city  at  such  labor  as  his  or 
her  health  and  strength  will  permit,  within  or  without  said 
work -house,  or  other  place,  not  exceeding  ten  hours  each  work- 
ing-day; and  for  such  work  the  person  so  employed  shall  be 
allowed,  exclusive  of  his  or  her  board,  fifty  cents  per  day  for 
each  day's  work,  on  account  of  said  fine  and  costs." 

At  the  time  Davidson  made  the  contract  aforesaid,  the  city 
had  passed  ordinance  47,  section  1763  of  which  authorized  a 
contract  of  the  kind  made  in  the  case  at  bar. 

Was  the  city  entitled  to  recover  for  the  work  actually  done 
by  the  prisoners,  and  not  paid  for  by  Davidson?  and  was  the 
latter  estopped  to  deny  the  validity  of  the  contract?  —  are  the 
questions  arising  on  this  record. 

It  will  have  been  observed  that  the  charter  of  the  city,  while 
it  does  not  permit,  yet  does  not  prohibit,  the  making  of  such 
a  contract  as  the  one  before  us,  so  that  although  the  contract 
is  ultra  vires  the  corporation,  yet  it  is  not  illegal,  because  not 
prohibited  by  the  charter.  This  is  a  distinction  clearly  marked 
out  by  the  authorities:  2  Dillon  on  Municipal  Corporations, 
4th  ed.,  sec.  936;  McDonald  v.  Mayor,  68  N.  Y.  23;  23  Am. 
Rep.  144;  Bigelow  on  Estoppel,  5th  ed.,  685. 

And  though  a  city  might  successfully  interpose  the  plea  of 
ultra  vires  when  sued  upon  a  contract,  yet  it  does  not  thence 
follow  that  a  party  who  contracted  with  such  city  can,  when 
sued  on  the  contract,  successfully  interpose  the  plea  of  inca- 
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pacity  on  the  part  of  the  city  to  make  such  a  contract,  such 
contract  not  being  illegal  in  the  sense  already  indicated. 

In  instances  of  this  kind,  the  plea  of  legal  disability  of  the 
opposite  contracting  party  is  as  much  out  of  the  power  of  a 
defendant  to  make  as  would  be  a  plea  of  the  minority  of  the 
other  party  in  similar  circumstances,  —  something  of  which 
no  one  can  take  advantage  himself,  except  the  party  making 
it:  Bigelow  on  Estoppel,  5th  ed.,  465;  Oregonian  Ry  Co.  v. 
Oregon  Ry  &  Nav.  Co.y  10  Saw.  464. 

But  upon  a  yet  broader  ground  the  defense  set  up  in  the 
answers  cannot  be  maintained;  the  contract  was  not  prohib- 
ited by  law.  The  principal  in  that  contract  has  derived  bene- 
fits under  it;  he  cannot  retain  those  benefits  and  repudiate  the 
source  from  which  they  spring  by  denying  the  validity  of  the 
contract  in  which  they  originated.  In  short,  he  is  estopped 
to  grasp  the  benefits  of  that  contract  with  one  eager  hand, 
while  thrusting  aside  its  burdens  with  the  other. 

The  principle  here  asserted  is  one  promotive  of  fair  dealing, 
which  is  the  basis  of  estoppels,  and  it  is  good  law,  as  is  exempli- 
fied by  inany  adjudications.  Thus  where  the  common  council 
of  the  city  of  Hoboken,  without  any  legal  authority,  created 
the  office  of  collector  of  assessments  for  street  improvements, 
and  appointed  Harrison  as  such  collector,  who  executed  his 
official  bond  as  such,  with  the  appellants  as  sureties.  He  col- 
lected a  large  amount  of  money  as  such  collector,  for  which 
he  failed  to  account,  and  his  sureties  sought  to  defend  an  ac- 
tion on  his  bond  upon  the  ground  that  the  act  of  the  common 
council  in  creating  the  office  and  in  appointing  Harrison  was 
ultra  vires,  and  void.  The  court  held  that  the  common  coun- 
cil had  no  power  to  create  such  an  office,  but  held,  also,  that 
Harrison  and  his  sureties  were  estopped  from  denying  the 
validity  of  the  ordinance  creating  the  office  and  requiring  him 
to  collect  the  money:  Mayor  v.  Harrison,  30  N.  J.  L.  73. 

To  a  similar  effect  is  Middleton  v.  State  ex  rel.,  120  Ind.  166. 
So,  too,  in  Hendersonville  v.  Price,  96  N.  C.  423,  where  a  party 
executed  his  bond  to  a  municipal  corporation  for  a  license  tax, 
instead  of  paying  cash  therefor  '*  in  advance  "  as  required  by 
the  law;  and  upon  this  it  was  ruled  that  though  the  commis- 
sioners of  the  town  had  no  authority  to  take  a  bond  in  lieu  of 
the  money,  yet  that  neither  the  defendant  nor  his  sureties 
were  in  a  position  to  deny  their  liability  on  the  bond;  that  the 
taking  of  the  bond  was  not  prohibited  by  law,  nor  the  consid- 
eration thereof  illegal;  the  principal  in  the  bond  had  obtained 
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thereby  a  license,  and  enjoyed  all  the  benefits  that  the  pay- 
ment of  the  tax  would  have  given  him,  and  therefore  he  and 
his  sureties  were  estopped  to  defend  against  an  action  on  the 
bond;  the  court,  in  the  course  of  their  remarks,  quoting  with 
approval  this  extract  from  a  text-writer  heretofore  cited: 
*'  Though  a  contract  be  in  fact  wholly  invalid  when  executed, 
still  (supposing  it  not  to  be  prohibited  by  law  as  relating  to 
some  illegal  transaction),  if  it  be  acted  upon  afterwards  by  the 
parties  to  it  as  valid,  they  will,  if  sui  juriSj  be  estopped  there- 
after to  allege  its  invalidity  ":  Bigelow  on  Estoppels,  5th  ed., 
685. 

Where  the  act  under  which  an  assignment  was  made  was 
unconstitutional  and  void  as  to  creditors  whose  demand  ex- 
isted prior  to  the  passage  of  the  act,  still,  they,  having  come  in 
and  accepted  dividends  under  the  assignment,  were  estopped 
to  call  on  the  stockholders  for  the  payment  of  the  residue  of 
their  debts  not  received  under  the  assignment:  Van  Hook  v. 
Whitlock,  26  Wend.  43;  37  Am.  Dec.  246. 

In  another  case,  the  charter  of  a  city  provided  that  the  city 
council  should  have  power  to  cause  streets  to  be  opened, 
paved,  etc.,  upon  the  petition  of  not  less  that  two  thirds  of  the 
abutting  owners,  and  it  was  held  that  a  person  who  joined  in 
such  a  petition  was  estopped  from  afterward  claiming  that  the 
assessment  of  the  tax  for  the  improvement  petitioned  for  was 
unauthorized  because  two  thirds  of  the  abutting  owners  did 
not  join  in  the  petition:  City  of  Burlington  v.  Gilbertj  31 
Iowa,  356;  7  Am.  Rep.  143. 

Other  cases  announce  this  general  proposition  that  where  an 
unconstitutional  statute  has  been  procured  by  a  person,  or  he 
has  derived  interest  and  consideration  thereunder,  that  he 
cannot  keep  the  consideration  and  repudiate  the  statute: 
Daniels  v.  Tearnf,y,  102  U.  S.  415;  Ferguson  v.  LandrarUf  5 
Bush,  230;  96  Am.  Dec.  350. 

The  point  in  hand  is  well  illustrated  in  a  very  recent  case  in 
New  York.  The  city  sued  to  recover  rent  accrued  under  a 
lease  of  a  certain  pier,  and  the  defendant  put  his  defense  on 
the  sole  ground  that  the  lease  had  not  been  made  in  pursu- 
ance of  any  sale  or  public  auction  of  the  privilege  conferred  as 
required  by  the  statute;  but  it  was  ruled  that  this  constituted 
no  defense;  that  the  defendant,  having  enjoyed  the  benefit  of 
the  contract,  was  estopped  to  deny  its  validity,  and  that  the  same 
rule  applied  in  such  circumstances  to  a  municipal  as  well  as 
another  corporation:  Mayor  etc.  v.  Sonnehorn,  113  N.  Y.  423. 
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The  case  of  Montgomery  v.  Montgomery  etc.  Plank  Road  Co., 
81  Ala.  76,  is  opposed  to  the  foregoing  views;  but  we  are  sat- 
isfied with  their  correctness.  Besides,  that  case  appears  not 
to  be  in  line,  as  already  seen,  with  authorities  elsewhere:  Bige- 
low  on  Estoppel,  5th  ed.,  466,  note. 

We  are  unable  to  see  why  a  defendant  in  a  case  of  this  sort 
should  not  be  estopped  from  retaining  benefits  received  by  him 
under  a  contract,  though  made  ultra  vires  a  municipal  corpo- 
ration, as  he  certainly  would  under  similar  circumstances  were 
the  other  contracting  party  a  natural  person  laboring  under 
some  legal  disability. 

In  ruling  thus,  we  give  no  sanction  to  a  municipal  corpora- 
tion leaving  the  narrow  pathway  marked  out  by  its  charter, 
nor  do  we  intimate  that  we  would  enforce  an  ultra  vires  con- 
tract if  executory;  we  merely  hold  that  good  morals  and 
even-handed  justice  demand  that  the  defendant  should  dis- 
gorge. 

Moved  by  these  considerations,  we  afl&rm  the  judgment. 

Municipal  Corporation  ^  Contracts  —  Ultra  Vires. — Persons  deal- 
ing with  a  municipal  corporation  are  chargeable  with  knowledge  of  its  powers: 
Syracuse  W.  Go.  v.  Syracuse,  116  N.  Y.  167.  And  the  rule  is,  that  a  city  can. 
not  be  bound  by  contracts  made  by  it  outside  of  its  powers:  BurchfieUL  v.  New 
Orleans,  42  La.  Ann.  235;  Rem  v.  Orand  Rapids,  73  Mich.  237;  Suiro  v.  Pel- 
tit,  74  Cal.  332;  5  Am.  St.  Rep.  442;  the  doctrine  of  uUra  vires  being  applied 
with  greater  strictness  to  municipal  corporations  than  to  private  corpora- 
tions: Newberry  y.  Fox,  37  Minn.  141;  5  Am.  St.  Rep.  830;  Our  ley  v.  New 
Orleans,  41  La.  Ann.  75;  Bogart  v.  Lamotte  Township,  79  Mich.  294.  But  the 
plea  of  ultra  vires  must  not  prevail,  whether  interposed  for  or  against  a  cor- 
poration, when  justice  would  not  be  promoted  or  a  legal  wrong  would  be 
done:  Portland  etc,  Co.  v.  Ea^t  Portland,  18  Or.  21.  In  Covington  etc  R.  R. 
Co.  V.  Athens,  85  Ga.  367,  it  is  decided  that  a  contract  entered  into  by  a  city, 
outside  of  its  powers,  and  contrary  to  public  policy,  is  void,  notwithstanding 
the  fact  that  the  city  has  received  some  benefits  thereunder. 

Estoppel  —  Party  Enjoying  Benefits  of  a  Contract.  — A  person  who 
has  received  benefits  under  an  executed  contract  is  estopped  to  deny  its 
validity  on  the  plea  of  uUra  vires:  Sherman  Center  T.  Co.  v.  Morris,  43  Kan. 
232;  19  Am.  St.  Rep.  134.  This  rule  is  applied  to  a  case  in  which  one  who 
has  enjoyed  the  benefits  of  a  privilege  granted  to  him  by  a  municipal  corpo- 
ration sought  to  deny  the  power  of  the  municipality  to  make  the  contract 
awarding  such  privilege:  Town  of  Monticello  v.  Cohn,  48  Ark.  254;  Mason  v. 
Main  Jellico  M.  C.  Co.,  87  Ky,  467. 

Convicts  —  Hiring  Octt  for  Work.  —  Statutes  authorizing  the  hiring  out 
of  convicts,  or  persons  imprisoned  in  jails  under  conviction  of  crime,  are  con- 
stitutional: Holland  v.  State,  23  Fla.  123;  Mason  v.  Main  JelUeo  M.  C.  Co., 
87  Ky.  467. 
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Speoitio  Pkrformancb  —  Parol  Contract  to  Convkt.  —  Possession  of  land 
by  the  vendee,  taken  with  the  consent  of  the  vendor,  and  under  a  parol 
contract  by  him  to  convey,  will  take  the  case  out  of  the  statute  of  frauds, 
and  authorize  compulsory  specific  performance,  only  when  the  taking  of 
possession  is  pursuant  to  and  referable  solely  to  the  parol  contract. 

Specific  Performance  —  Parol  Contract  to  Convey  —  Part  Pbrform- 
ANCK. — Mere  Continuance  of  Possession  does  not  constitute  part 
performance  so  as  to  authorize  specific  performance  of  an  alleged  parol 
contract  to  convey  land.  There  must  be  some  notorious  and  radical 
change  in  the  attitude  of  the  contracting  parties  towards  each  other, 
which  in  itself  indicates  that  some  contract  has  been  made  between 
them,  before  parol  evidence  is  admissible  to  show  the  details  of  the 
agreement. 

Vendor  and  Vendee  —  Parol  Contract  to  Convey — Witness  aqainst 
Decedent.  — The  death  of  the  vendor  in  a  parol  contract  to  convey 
renders  the  vendee  incompetent  to  testify  as  to  improvements  made  by 
him  upon  the  land. 

Specific  Performance — Parol  Contract  to  Convey  —  Improvements. 
—  One  in  possession  of  land  under  a  parol  contract  to  convey  is  not  en- 
titled to  specific  performance  upon  the  ground  of  improvements  made 
upon  the  land,  when  they  are  such  only  as  occur  in  the  ordinary  course 
of  husbandry. 

F.  S.  Heffernan  and  0.  W.  Thrasher,  for  the  appellants. 
Ooode  and  Cravens,  for  the  respondents. 

Sherwood,  J.  An  equitable  proceeding  to  remove  a  cloud 
upon  title  caused  by  a  deed  of  trust  alleged  to  have  been 
fraudulently  made,  and  for  the  recovery  of  the  following  de- 
scribed land:  West  half  of  northeast  quarter,  section  36,  town- 
ship 31,  range  21,  and  southeast  quarter  of  northeast  quarter, 
section  36,  township  31,  range  21,  and  the  undivided  one  half 
tract  in  northeast  quarter  of  northeast  quarter,  section  36, 
township  31,  range  21. 

The  answer  was  a  general  denial,  etc.,  with  a  count  for 
specific  performance.  The  other  issues  raised  by  the  plead- 
ings will  be  found  hereafter  as  submitted  to  and  settled  by 
the  verdict  of  the  jury,  to  which  such  issues  were  sent  for 
determination. 

The  testimony  in  this  cause  in  relation  to  the  count  for 
specific  performance  is,  in  substance,  the  same  as  it  was  in 
Simmons  v.  Headlee,  94  Mo.  482,  which  being  an  action  of 
ejectment,  the  equitable  claim  and  defense  of  specific  per- 
formance was  set  up.  The  statement  of  that  evidence,  as 
copied  from  that  case,  is  the  following:  "John  O'Day  was  in- 
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troduced  as  a  witness  by  defendants,  and,  in  substance,  testi- 
fied that  he,  in  conjunction  with  his  brother,  T.  K.  O'Day, 
were  the  attorneys  of  defendant  O'Callahan  in  a  replevin 
suit  in  which  he  was  plaintiff  and  Landor  Sell  was  defend- 
ant; that  on  the  trial,  a  part  of  the  property  in  controversy 
was  found  to  belong  to  O'Callahan,  and  a  part  to  Sell,  for 
which  each  respectively  recovered  judgment  against  the  other, 
s  well  as  a  proportionate  part  of  the  costs;  that  execution 
was  issued  against  the  respective  parties;  that  under  the  exe- 
cution issued  against  Sell,  his  land  was  sold  at  the  November 
term,  1881,  of  the  circuit  court  of  Greene  County,  and  was  pur- 
chased by  said  T.  K.  O'Day  for  thirty-five  dollars;  that  under  an 
execution  which  issued  on  the  judgment  in  Sell's  favor  against 
O'Callahan,  the  land  in  question  was  sold  on  the  3d  of  Decem- 
ber, 1881,  and  said  P.  T.  Simmons  became  the  purchaser  for 
twenty-five  dollars.  The  witness  further  stated  that  after  these 
sales  had  been  made,  the  firm  of  John  O'Day  and  Brother,  rep- 
resenting O'Callahan  and  said  Simmons,  of  the  law  firm  of 
Simmons  and  Hubbard,  met  for  the  purpose  of  settling  mat- 
ters between  O'Callahan  and  Sell  growing  out  of  these  and 
other  judgments;  that  in  the  negotiations  he  advanced  for 
O'Callahan  five  hundred  dollars  to  pay  a  judgment  against 
him  in  favor  of  Phoebe  O'Callahan,  also  some  money  to  pay 
to  F.  Emmel;  that  in  the  settlement  it  was  agreed  that  T.  K. 
O'Day  should  not  take  a  deed  for  the  land  of  Sell's  which  he 
had  bought  at  said  execution  sale,  and  that  said  P.  T.  Sim- 
mons should  convey  or  release  to  O'Callahan  whatever  title 
he  might  have  acquired  to  his  land  under  the  sheriff's  deed, 
on  the  payment  of  the  amount  of  Sell's  judgment  against 
him,  which  amount  was  paid  to  said  Simmons,  and  said 
T.  K.  O'Day  did  not  take  a  sherifiF's  deed  to  the  land  of 
said  Sell  which  he  had  bought  at  the  execution  sale.  He 
further  testified  that  the  settlement  was  a  final  one,  each  man 
to  retain  his  own  lands,  as  if  there  had  been  no  sale;  that  is, 
Sell  and  O'Callahan." 

The  evidence  in  this  case,  as  in  the  one  referred  to,  shows 
that  P.  T.  Simmons,  the  ancestor  of  the  minor  plaintiffs  for 
whose  benefit  this  proceeding  was  instituted,  had  acquired  the 
title  to  the  property  in  controversy  by  reason  of  a  sheriff's  sale 
of  the  land  as  that  of  Thomas  O'Callahan  under  an  execution 
issued  against  him  in  favor  of  Landor  Sell.  A  sheriff's  deed 
in  pursuance  of  this  sale  was  duly  made  to  said  Simmons, 
December  3,  1881,  and  put  to  record  the  27th  of  that  mouth, 
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the  judgment  of  Sells,  under  which  the  sale  occurred,  having 
been  assigned  to  Simmons  and  Hubbard. 

The  issues  of  fact  heretofore  mentioned  were  submitted  by 
the  court  to  the  jury  as  follows:  — 

1.  Was  O'Callahan  indebted  to  Hayes  in  the  sum  of  three 
thousand  dollars  when  the  deed  of  trust  was  executed  by  O'Cal- 
lahan  to  Thomas  K.  O'Day  for  James  Hayes? 

2.  Was  said  deed  of  trust  executed  wholly  or  in  part  to 
deceive  and  defraud  purchasers  at  execution  sales  of  said  land 
under  judgments  against  O'Callahan? 

3.  Was  the  deed  of  trust  in  evidence  by  Thomas  O'Callahan 
to  Thomas  K.  O'Day,  trustee  for  James  Hayes,  and  the  agree- 
ment in  evidence  executed  by  James  Hayes  to  Thomas  O'Cal- 
lahan, during  his  natural  life,  executed  in  good  faith  by  said 
parties  for  the  purpose  therein  stated? 

4.  Was  the  defendant  O'Callahan  threatened  with  execu- 
tions at  the  time  of  the  execution  of  deed  of  trust  in  evidence? 

5.  Was  it  the  intention  when  said  deed  of  trust  was  executed 
of  the  parties  thereto,  that  said  land  should  be  preserved 
thereby  for  the  use  and  benefit  of  O'Callahan,  the  grantor? 

6.  Did  Thomas  O'Callahan  or  his  attorney,  during  the  life- 
time of  Phillip  T.  Simmons,  make  a  settlement  with  said 
Simmons  to  pay  said  Simmons  certain  sums  of  money  on 
condition  that  said  Simmons  was  to  release  to  said  O'Calla- 
han the  land  purchased  by  said  Simmons  on  execution  sales 
against  said  O'Callahan? 

The  jury  returned  their  verdict  on  said  interrogatories  and 
issues  submitted,  as  follows,  to  wit:  — 

"  We,  the  jury,  find  in  answer  to  first  interrogatory.  No. 

"We,  the  jury,  find  in  answer  to  second  interrogatory.  Yea. 

"We,  the  jury,  find  in  answer  to  third  interrogatory.  No. 

*' We,  the  jury,  find  in  answer  to  fourth  interrogatory,  Yes. 

"  We,  the  jury,  find  in  answer  to  fifth  interrogatory.  Yes. 

"  We,  the  jury,  find  in  answer  to  the  sixth  interrogatory, 
Yes." 

These  findings  of  fact  by  the  jury  were  adopted  by  the 
court,  and  resulted  in  a  judgment  for  the  plaintiffs,  from  which 
the  defendants  appeal. 

1.  The  controlling  question  in  this  cause,  and  the  one  to 
which  our  chief  attention  will  be  directed,  is,  whether,  upon 
the  evidence  adduced,  the  defendant  O'Callahan  was  entitled 
to  a  decree  for  specific  performance. 

The  taking  possession  of  a  tract  of  land  by  a  vendee,  under 


772  Emmel  v.  Hayes.  [Missouri, 

a  parol  contract  made  by  a  vendor  to  convey  to  him,  and 
with  the  consent  of  such  vendor,  will  take  the  case  out  of  the 
statute  of  frauds,  and  authorize  compulsory  specific  perform- 
ance, only  where  such  taking  of  possession  is  pursuant  to,  and 
referable  solely  to,  the  parol  contract.  Nothing  short  of  this 
unequivocal  act  of  taking  possession  will  suffice.  This  doc- 
trine is  of  almost  universal  prevalence,  and  announced  in 
cases  too  numerous  for  mention  or  of  ready  computation.  It 
has  obtained  in  this  state  since  the  earliest  period  of  its  his- 
tory down  to  the  present  time,  as  the  following  cases  will 
show:  Bean  v.  Valle,  2  Mo.  126;  Parke  v.  Leewright,  20  Mo. 
85;  Char  plot  v.  Sigerson,  25  Mo.  63;  Wiley  v.  Robert,  31  Mo. 
212;  Ells  V.  Pacific  R.  R.,  51  Mo.  200;  Spalding  v.  Conzelman, 
30  Mo.  177;  Bowles  v.  Wathan,  54  Mo.  261;  Sitton  v.  Shipp, 
65  Mo.  297.  And  those  cases  are  in  accord  with  all  well-con- 
sidered cases  elsewhere.  This  is  abundantly  shown  by  the 
authorities  cited  by  counsel  for  plaintiff. 

The  uniform  statement  of  the  text- writers  and  the  reported 
ruling  of  adjudged  cases  is,  that  mere  continuance  of  posses- 
sion does  not  constitute  part  performance.  There  must  be  a 
radical'  change  in  the  attitude  of  the  contracting  parties 
towards  each  other,  —  a  change  consisting  of  acts  done, — a 
notorious  change  which  itself  indicates  that  some  contract  has 
been  made  between  the  parties;  and  then  parol  evidence  is 
admissible  to  show  the  details  of  the  agreement:  Wood  on 
Landlord  and  Tenant,  2d  ed.,  374,  and  cases  cited;  Browne 
on  Frauds,  2d  ed.,  sees.  455,  457,  472,  473,  477. 

In  the  last  section  cited,  the  learned  author  says:  "  It  is 
abundantly  settled  that  if  one  who  is  already  in  possession  of 
land  as  tenant  verbally  contract  with  the  owner  for  a  new 
term,  his  merely  continuing  in  possession  after  the  making  of 
the  alleged  contract  is  not  an  act  of  part  performance  within 
the  meaning  of  the  rule,  so  as  to  justify  a  decree  for  a  lease 
according  to  the  contract.  In  such  a  case,  the  continued 
holding  is  naturally  and  properly  referable  to  the  old  tenancy, 
and  does  not  necessarily  imply  any  new  agreement  between 
the  parties.  The  same  reasoning  applies,  of  course,  where  the 
contract  set  up  is  the  sale  of  the  estate  to  the  defendant  by 
the  owner  of  the  fee." 

Ponieroy  says:  "  A  plaintiff  cannot,  in  the  face  of  the  stat- 
ute, prove  a  verbal  contract  by  parol  evidence,  and  then  show 
that  it  has  been  partly  performed.  This  course  of  proceeding 
would  be  a  virtual  repeal  of  the  statute.     He  must  first  prove 
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acts  done  by  himself  or  on  his  behalf  which  point  unmistak- 
ably to  a  contract  between  himself  and  the  defendant,  which 
cannot,  in  the  ordinary  course  of  human  conduct,  be  accounted 
for  in  any  other  manner  than  as  having  been  done  in  pursu- 
ance of  a  contract,  and  which  would  not  have  been  done  with- 
out an  existing  contract;  and  although  these  acts  of  part 
performance  cannot  of  themselves  indicate  all  the  terms  of 
the  agreement  sought  to  be  enforced,  they  must  be  consistent 
with  it,  and  in  conformity  with  its  provisions,  when  these  shall 
have  been  shown  by  the  subsequent  parol  evidence.  It  follows 
from  this  invariable. rule  that  acts  which  do  not  unmistakably 
point  to  a  contract  existing  between  the  parties,  or  which  can 
be  reasonably  accounted  for  in  some  other  manner  than  as 
having  been  done  in  pursuance  of  such  a  contract,  do  not  con- 
stitute a  part  performance  sufficient  in  any  case  to  take  it  out 
of  the  operation  of  the  statute,  even  though  a  verbal  agreement 

has  actually  been  made  between  the  parties For  a  like 

reason,  the  mere  possession  of  \he  premises  by  a  tenant,  con- 
tinued after  the  expiration  of  his  term,  is  not  a  sufficient  part 
performance  of  a  verbal  contract  to  renew  the  lease  or  to  con- 
vey the  land,  because  such  possession  may  be  as  reasonably 
and  naturally  explained  by  his  holding  over  as  by  an  agree- 
ment to  renew  or  to  convey;  in  other  words,  it  does  not  un- 
equivocally point  to  the  existence  of  a  contract  between  the 
parties,  but  is  referable  to  another  cause.  The  rule  is  general 
in  its  application  and  fundamental  in  principle  that  acts  which 
are  referable  to  something  else  than  the  verbal  agreement,  and 
which  may  be  ordinarily  otherwise  accounted  for,  do  not  consti- 
tute a  sufficient  part  performance  of  it":  Pomeroy  on  Specific 
Performance,  154,  155.  See  also  Fry  on  Specific  Performance, 
sec.  380;  Bispham's  Equity,  sec.  385;  Sugden  on  Vendors,  14th 
Am.  ed.,  sec.  152;  German  v.  Machin,  6  Paige,  289. 

Speaking  of  the  probative  effect  of  possession,  an  author 
already  quoted  says:  "Merely  taking  or  holding  possession  is 
of  itself  nothing.  The  question  is  quo  animo  it  is  taken  or  held, 
and  this  is  not  allowed  to  be  answered  by  parol  proof  of  the 
agreement  between  the  parties.  But  in  cases  where  a  tenant 
continues  in  possession  under  an  alleged  agreement  for  a  new 
tenancy,  it  is  answered  by  proof  of  any  act  on  his  own  part, 
done  with  the  privity  of  the  owner  of  the  fee,  which  is  incon- 
sistent with  the  previous  holding,  and  is  such  as  clearly  indi- 
cates a  change  in  the  relation  of  the  parties.  Where  the  tenant, 
continuing  in  possession,  makes  improvement  upon  the  prem- 
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1868,  this  fact  is  of  great  weight  to  show  a  change  in  the  hold- 
ing. But  they  must,  of  course,  be  of  such  a  marked  and 
important  character  as  to  be  not  naturally  reconcilable  with 
the  continuance  of  the  old  relation  ":  Browne  on  Frauds,  sees. 
478,  480. 

Having  made  these  extensive  quotations  from  the  authori- 
ties, the  purpose  of  making  which  will  be  made  manifest  a 
little  further  on,  we  will  now  turn  our  attention  to  some  of  the 
cases  cited  by  defendants  as  supporting  their  contention  in  this 
cause,  —  a  contention  at  variance  with  the  views  heretofore 
expressed  as  to  the  necessity  of  showings  something  more  than 
a  mere  retention  of  possession.  The  case  of  Brown  v.  Jones,  46 
Barb.  400,  was  one  where  a  purchaser  of  land  by  a  parol  agree- 
ment was  in  possession  at  the  time,  though  the  land  was  wild 
and  uncultivated,  who  thereupon  made  permanent  improve- 
ments by  clearing  and  cultivating  the  same,  which  clearing 
and  cultivation  added  fifty  per  cent  to  the  value  of  the  land; 
and  he  also  paid  all  taxes  and  assessments,  etc.,  and  it  was 
held  he  was  entitled  to  specific  performance  on  paying  the  pur- 
chase-money. In  Payne  v.  Coombs,  1  De  Gex.  &  J.  34,  a  parol 
agreement  was  entered  into  for  a  lease  of  a  farm;  a  solicitor 
was  seen  by  both  parties,  and  he  was  directed  to  prepare  a 
rough  draught  for  a  lease,  which  he  did,  and  forwarded  it  to  the 
lessor,  who,  without  objecting  to  it,  let  the  tenant  into  posses- 
sion and  directed  the  solicitor  to  prepare  a  lease  in  conformity 
tto  the  draught;  and  upon  this  it  was  ruled  that  the  delivery  and 
taking  of  possession  was  a  sufficient  part  performance  of  the 
agreement  as  expressed  in  the  draught  to  exclude  a  defense 
founded  on  the  statute  of  frauds,  and,  by  consequence,  to  au- 
thorize specific  performance. 

The  case  of  Gregory  v.  Mighell,  18  Ves.  328,  was.  one  where 
a  parol  agreement  for  a  lease  was  made,  and  the  allegation  of 
the  answer  resisting  performance,  that  possession  was  taken 
without  the  defendant's  consent,  was  thought  by  Sir  William 
Grant,  M.  R,,  to  be  disproved  by  two  witnesses,  as  well  as  by 
the  very  significant  and  pregnant  fact  that  the  defendant  al- 
lowed the  plaintiff  to  maintain  the  possession  as  tenant,  mak- 
ing expenditures  for  eight  years  before  he  brought  ejectment; 
and  therefore  that  eminent  master  of  the  rolls  held  that  the 
defendant  was  not  at  liberty  to  say  that  it  was  a  possession 
without  consent,  and  that  plaintifiF  was  a  trespasser,  and  so 
epecific  performance  was  decreed. 

In  Fisher  v.  Moolick,  13  Wis.  321,  Moolick  was  a  pre-emptor 


Oct.  1890.]  Emmel  v.  Hayes.  775 

of  a  piece  of  public  land,  and,  while  in  possession  of  it,  ap- 
plied to  Fisher  for  a  loan  of  money  to  enable  him  to  enter  the 
land  within  the  year.  The  arrangement  was  efifected  whereby 
Fisher  entered  tlie  land,  took  the  receiver's  receipt  in  his  own 
name,  with  the  parol  agreement  to  convey  the  land  to  defend- 
ant upon  the  payment  of  fifty  dollars  in  one  year  with  twenty- 
five  per  cent  interest.  Fisher  was  willing,  after  the  entry,  to 
confirm  the  matter  by  a  written  contract  to  that  effect,  and 
sent  word  of  that  purport  to  Moolick  to  come  and  get  such  a 
contract,  but  died  before  executing  it.  Meanwhile,  after  the 
entry,  Moolick  went  on  under  the  faith  of  the  parol  contract, 
and,  with  the  consent  of  Fisher,  made  valuable  improvements 
on  the  land,  and,  upon  the  death  of  Fisher,  paid  up  the  prin- 
cipal and  interest  to  the  administrator,  taking  written  receipt 
containing  a  memorandum  of  the  description  of  the  land,  and 
the  administrator  thereupon  took  the  money  thus  obtained 
and  paid  it  over  as  directed  by  the  probate  court.  And  upon 
this  showing,  the  ejectment  of  the'heirs  of  Fisher  against  Moo- 
lick was  defeated,  and  a  decree  entered  in  behalf  of  the  latter. 
Miller  v.  Ball,  64  N.  Y.  286,  was  one  similar  in  its  general  cir- 
cumstances to  the  one  cited  from  Wisconsin. 

In  all  of  these  cases  cited,  it  will  be  observed  that  there 
was  a  radical  and  marked  change  in  the  circumstances  of  the 
party  claiming  specific  performance,  —  a  change  which  plainly 
indicated  that  some  kind  of  a  contract  had  been  made  be- 
tween them.  But  here,  in  the  case  at  bar,  what  have  we  to 
indicate  any  change  in  the  attitude  of  the  parties  towards 
each  other?  What  acts  were  done?  None  whatever.  The 
only  thing  pretended  to  be  done  was  the  bare  retention  of  the 
possession  of  the  property,  which  was  in  no  proper  sense  an 
act  at  all. 

The  case  of  Snyder  v.  Thrall,  56  Wis.  674,  was  the  case  of 
the  sale  of  a  house  as  personal  property  on  which  a  chattel 
mortgage  had  been  given.  There  was  no  question  of  specific 
performance  in  the  case,  nor  could  there  have  been.  The 
head-notes  disclose  the  whole  case,  as  follows:  "Property  in 
the  possession  of  a  bailee  may  be  sold  to  him,  and  a  good  de- 
livery made,  without  being  actually  taken  into  the  possession  of 
the  owner  and  then  returned  to  the  possession  of  the  vendee." 

"So  where  a  house  (treated  as  personal  property)  was  in 
the  possession  of  the  vendee  at  the  time  of  the  sale  thereof, 
and  he  continued  in  possession  after  and  under  the  sale,  it  is 
held  that  there  was  such  a  delivery  as  would  take  the  con. 
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tract  out  of  the  statute  of  frauds,  although  no  part  of  the 
purchase-money  was  paid,  and  no  note  or  memorandum  of 
the  contract  was  made  in  writing." 

That  case  was  much  relied  on  in  the  opinion  of  this  court  in 
Simmons  v.  Headlee^  94  Mo.  482,  where  it  was  held  that  the  bare 
retention  of  the  possession  by  the  former  owner  was  sufficient 
to  take  the  case  out  of  the  statute  of  frauds;  and  it  was  there 
said,  in  support  of  this  view,  that  to  require  O'Callahan  "  to 
surrender  the  possession  he  had,  and  then  take  possession  un- 
der the  contract,  is  extremely  technical."  That  this  view  is 
wholly  unsupported  by  authority  has  been  already  shown  by 
the  extensive  quotations  and  extracts  already  made  for  that 
purpose.  And  it  may  be  remarked  that  the  necessity  for  sur- 
rendering the  possession  under  the  circumstances  supposed, 
and  the  taking  of  the  possession  under  the  contract,  is  no 
more  "technical"  than  that  required  of  a  tenant  when  he 
would  dispute  the  title  of  his  landlord;  for  he,  in  order  to  do 
this,  must  first  surrender  the  possession  of  the  premises  in 
good  faith  to  his  landlord,  and  then  he  can  resume  the  pos- 
session and  dispute  his  landlord's  title  successfully:  2  Wood 
on  Landlord  and  Tenant,  2d  ed.,  sees,  498-500,  and  notes; 
Littleton  v.  Clayton,  77  Ala.  571. 

These  considerations  constrain  us  to  say  that  we  erred  in 
our  rulings  in  Simmons  v.  Headlee,  94  Mo.  482,  as  well  as  in  the 
similar  case  of  Emm^l  v.  Headlee,  7  S.  W.  Rep.  22,  Mo.,  Feb. 
20,  1888.  Consequently  we  will  no  longer  adhere  to  these  rul- 
ings. 

2.  The  conclusions  reached  by  the  trial  court  in  adopting 
the  verdict  of  the  jury  on  the  issues  of  fact  submitted  to  them, 
we  see  no  reason  to  disturb. 

3.  There  was  no  error  in  excluding  the  testimony  of  the  de- 
fendant O'Callahan  about  the  alleged  improvements  made 
by  him  after  the  alleged  parol  purchase  from  Simmons,  as  the 
latter  was  dead,  and  this  rendered  O'Callahan  incompetent 
as  a  witness:  Sitton  v.  Shipp,  65  Mo.  297;  Ring  v.  JaviisoHy 
66  Mo.  424;  Chapman  v.  Dougherty,  87  Mo.  617;  56  Am.  Rep. 
469;  Meier  v.  Thieman,  90  Mo.  433. 

4.  Again,  it  does  not  appear  in  what  the  improvements 
alleged  to  be  made  by  O'Callahan  consisted.  If  the  improve- 
ments were  such  as  occur  in  the  ordinary  course  of  husbandry, 
this  would  give  no  additional  strength  to  the  case  of  the  de- 
fendant: Browne  on  Frauds,  sec.  480. 

CoiiLrolled  by  the  foregoing  reasons^  we  af&rm  the  judgment 
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Specific  Performance  —  Parol  Contracts  of  Sale.  —  Tlie  rnle  is  that 
parol  contracts  for  the  sale  of  land  are  invalid:  Hall  v.  Wallace,  88  Cal.  434; 
White  V.  O'Bannon,  86  Ky.  9.3;  and  will  not  be  specifically  enforced:  Dean  v. 
Casmlay,  88  Ky.  572;  Cmiisg  v.  Connble,  74  Iowa,  59;  McGinnia  v.  Fernandea, 
12ti  111.  228;  Cloiid  v.  Greasley,  125  111.  313;  Jackson  v.  Myers,  120  Ind.  504; 
Mellon  y.  Davison,  123  Pa.  St.  298;  PM  v.  Mooi-e,  99  N.  C.  85;  6  Am.  St.  Rep. 
489;  unless  there  has  been  such  a  part  performance  thereof  as  will  take  them 
out  of  the  operation  of  the  statute  of  frauds:  Morrison  v.  Herrick,  130  111.  631; 
Putnam  v.  Tinkler,  83  Mich.  628;  Wallace  v.  Scoggins,  17  Or.  476;  Grajl  v. 
Loucks,  138  Pa.  St.  453;  Barrett  v.  Forney,  82  Va.  269;  such  as  actual  pos- 
session and  the  making  of  improvements  on  the  part  of  the  vendee:  Calan- 
chini  V.  Branstetter,  84  Cal.  249;  Hunt  v.  Hayt,  10  Col.  278;  Bragg  v.  Olson, 
128  111.  540;  Pond  v.  Sheean,  132  111.  312;  Everett  v.  Dilley,  39  Kan.  73;  Schuey 
V.  Schatffer,  130  Pa.  St.  16;  Wooldridge  v.  Hancock,  70  Tex.  18;  Origgsby  \. 
Osborn,  82  Va.  371;  MeWhinne  v.  Martin,  77  Wis.  182.  The  vendee's  posses- 
sion, however,  must  be  with  the  vendor's  consent,  and  in  pursuance  of  the 
parol  contract:  McLure  v.  Tennille,  89  Ala.  572;  Recknagle  v.  Schmaltz,  72 
Iowa,  63;  Cloud  v.  Oreasley,  125  111.  313;  Boozrr  v.  Teague,  27  S.  C.  348. 
Compare  Peek  v.  Peek,  77  Cal.  106;  II  Am.  St.  Rep.  244,  and  note.  While 
the  vendee's  possession  may  not  be  such  as  to  take  a  parol  contract  of  sale 
out  of  the  operation  of  the  statute  of  frauds,  it  will  entitle  him  to  a  lien  for 
the  consideration  paid:  Usher  v.  Flood,  83  Ky.  552. 
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[102  Missouri,  291.] 
Estoppel  —  Fraudulent  Conveyance.  —  A  judgment  creditor  who  sells  an 

equity  of  redemption  under  execution,  thereby  asserts  the  validity  of 

the  mortgage,  and  is  estopped  from  afterwards  denying  its  validity  by 

asserting  that  it  was  fraudulent  as  to  creditors. 
Estoppel  —  Pleading.  —  A  party  is  estopped  by  the  sdlegations  in  his  own 

pleading. 

Smithy  Silver,  and  Brown,  A.  L.  ThomaSy  and  Cosgrove  and 
Johnston,  for  the  plaintiflfs  in  error. 

B.  R.  Richardson,  Edwards  and  Davison,  and  Draffen  and 
Williams,  for  the  defendant  in  error. 

Black,  J.  This  is  a  suit  in  equity  brought  by  C.  H.  Knoop 
against  J.  B.  Kelsey,  Charles  T.  Kelsey,  Charles  D.  Nixon,  and 
Green  Huflfman.  There  was  a  decree  for  the  plaintiff.  It  is  in- 
sisted that  the  second  amended  petition,  upon  which  the  cause 
was  tried,  fails  to  state  any  cause  of  action,  and  this  question 
runs  through  the  whole  case,  so  that  it  must  be  determined  at 
the  outset. 

The  facts  stated  are  these:  That  on  the  20th  of  July,  1882, 
the  defendant  J.  B.  Kelsey  was  a  banker  at  Versailles,  in 
Morgan  County,  in  this  state;  that  he  held  himself  out  to  be 
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solvent,  when  in  fact  he  was  insolvent;  that  he  owned  400 
acres  of  land  in  that  county,  and  on  the  22d  of  July,  1882, 
made  a  deed  of  trust  thereon  to  secure  his  note  dated  the  Ist 
of  August,  1882,  for  $3,000,  payable  to  the  defendant  Charles 
T.  Kelsey  in  five  years  after  date,  and  that  defendant  Nixon 
is  the  trustee  in  the  deed  of  trust;  that  on  the  5th  of  August, 
1882,  plaintiff  deposited  with  J.  B.  Kelsey  $2,782,  and  at  that 
time  the  deed  of  trust  had  not  been  recorded;  that  J.  B. 
Kelsey  failed  on  the  22d  of  said  month,  and  his  bank  was 
closed  by  attachments;  that  the  deed  of  trust  to  Nixon  was 
made  for  the  sole  purpose  of  defrauding  the  creditors  of  J. 
B.  Kelsey;  that  plaintiff  obtained  a  judgment  against  J.  B. 
Kelsey  at  the  April  term,  1883,  for  $1,703,  being  the  balance 
then  due  upon  the  deposit,  and  upon  which  judgment  execu- 
tion was  issued. 

The  amended  petition  then  goes  on  to  say:  "  PlaintiflF 
further  states  that  at  the  October  term,  1883,  of  the  Morgan 
County  circuit  court,  the  interest  of  J.  B.  Kelsey  (being  his 
equity  of  redemption  in  said  real  estate)  was  sold  by  the 
sheriff  of  Morgan  County  on  several  executions  issued  on  sev- 
eral judgments  against  J.  B.  Kelsey,  including  plaintiff's 
execution;  that  the  sheriff,  in  his  advertised  notice  of  sale, 
gave  special  notice  that  he  would  sell  the  land  subject  to  all 
prior  liens  and  encumbrances,  and  did  also  give  the  same 
notice  to  the  bidders  and  by-standers  at  the  sale,  and  that  de- 
fendant Green  Huffman,  who  had  been  J.  B.  Kelsey's  tenant 
and  friend,  became,' for  the  nominal  sum  of  $285,  the  pur- 
chaser of  J.  B.  Kelsey's  equity  of  redemption,  subject  to  the 
deed  of  trust  aforesaid,  and  with  full  knowledge  of  the  same, 
it  being  then  on  record,  and  presumed  by  plaintiff  and  Huflf- 
man  and  all  others  to  be  a  good  and  valid  instrument  and  en- 
cumbrance; that  said  Huffman  immediately  entered  into  the 
possession  of  said  land,  and  has  ever  since  remained  in  pos- 
session as  owner  of  J.  B.  Kelsey's  equity  of  redemption  therein; 
that  the  fact  of  the  said  deed  of  trust  having  been  executed 
and  recorded  as  aforesaid  prevented  said  lands  from  selling  at 
the  sherifiF's  sale  for  as  large  a  sum  of  money  as  they  other- 
wise would  have  done,  and  plaintiff  was  thereby  prevented  from 
realizing  the  amount  of  his  said  judgment  out  of  said  lands." 

The  prayer  is,  that  the  deed  of  trust  be  declared  null  and 
void,  and  that  the  titles  of  Nixon  and  Charles  T.  Kelsey,  as 
the  pretended  trustee  and  beneficiary,  be  divested  out  of  them, 
and  that  the  land  be  subjected  to  plaintiff's  judgment  as  the 
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prior  lien  thereon,  and  that  if  said  judgment  be  not  paid  and 
satisfied  in  such  time  as  the  court  should  direct,  that  the  land 
he  sold  by  the  sheriff  to  satisfy  said  judgment  and  costs,  and 
for  general  relief. 

The  answer  of  Charles  T.  Kelsey  and  Nixon  is  a  general 
denial.  Huffman,  in  his  separate  answer,  says  he  purchased 
the  land  at  a  sale  on  various  executions,  one  of  which  was  in 
favor  of  the  plaintiff;  that  he  purchased  the  land  subject  to 
prior  liens  and  encumbrances,  and  is  ready  to  discharge  such 
mortgages  and  liens  as  may  be  found  due. 

The  court,  by  its  decree,  declared  the  deed  of  trust  fraudulent 
as  against  the  plaintiff,  and  substituted  the  plaintiff  to  "the 
rights  of  the  holder  of  the  note"  to  the  extent  of  plaintiff's 
judgment,  and  then  ordered  a  sale  of  the  land. 

This  is  certainly  a  novel  proceeding.  The  substance  of  the 
case  stated  in  the  petition  is  this:  J.  B.  Kelsey  made  a  deed 
of  trust  on  the  four  hundred  acres  of  land.  Thereafter  his 
creditors,  the  plaintiff  being  one  of  them,  obtained  judgments 
against  him,  and,  under  executions  issued  thereon,  advertised, 
and  in  terms  sold,  his  equity  of  redemption,  and  nothing  more. 
The  plaintiff  now  seeks  to  set  aside  the  deed  of  trust  because 
it  was  made  in  fraud  of  creditors,  and  to  be  substituted  in  the 
stead  of  the  fraudulent  mortgagee. 

Judgment  creditors  have  two  remedies  against  a  fraudulent 
conveyance,  be  it  a  deed  or  mortgage,  or  a  deed  of  trust  in  the 
nature  of  a  mortgage.  They  may  file  their  bill  to  set  it  aside 
and  subject  the  land  to  the  payment  of  their  debts;  or  they 
may  sell  all  the  right,  title,  and  interest  of  the  debtor,  and  in 
that  case  the  purchaser  succeeds  to  all  of  the  rights  of  the 
creditors  to  set  aside  and  avoid  the  fraudulent  conveyance: 
Lionberger  v.  Baker,  88  Mo.  452.  A  conveyance  made  in  fraud 
of  creditors  is,  as  to  them,  void,  at  their  option.  They  may 
affirm  it  if  they  see  fit  to  do  so.  As  these  creditors,  in  terms, 
sold  the  equity  of  redemption,  the  question  arises  whether  they 
can  now  turn  around  and  say  that  the  deed  of  trust  is  void  as 
to  them,  and  thus,  in  effect,  say  there  was  no  equity  of  redemp- 
tion. 

In  some  of  the  New  England  states  unencumbered  lands 
are  not  sold  at  auction,  but  are  appraised  and  set  off  by  way 
of  extent  to  the  judgment  creditor.  If  encumbered  by  mort- 
gage, the  equity  of  redemption  may  be  sold  at  auction:  2  Free- 
man on  Executions,  sec.  372.  In  several  of  these  states  it  is 
held  that  a  purchaser  who  bids  for  and  buys  the  equity  of  re- 
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deraption  cannot  dispute  the  validity  of  the  mortgage  subject 
to  which  he  purchased;  and  this  is  true  whether  the  purchaser 
be  a  stranger  or  the  creditor  himself.  In  either  case  he  is 
estopped  to  deny  the  validity  of  the  mortgage,  and  cannot  be 
heard  to  say  that  it  was  fraudulent  as  to  creditors:  Lord  v. 
Sill,  23  Conn.  324;  Brown  v.  Snell,  46  Me.  490;  Flanders  v- 
Jones,  30  N.  H.  154;  Russell  v.  Dudley,  3  Met.  147;  Freeland 
v.  Freeland,  102  Mass.  478.  The  principle  is  not  confined  to 
those  states.  In  Messmore  v.  Huggard,  46  Mich.  559,  a  cred- 
itor obtained  judgment,  and  sold  the  equity  of  redemption  in 
the  land  of  the  debtor,  and  became  the  purchaser  thereof.  He 
then  sought  to  set  aside  the  mortgage  because  it  was  made  in 
fraud  of  creditors.  The  court  denied  the  relief,  and  said, 
among  other  things,  that  a  purchase  under  such  circum- 
stances must  be  held  to  be  what  it  appeared  to  be  at  the  sale, 
— a  purchase  subject  to  the  mortgage. 

We  have  no  law  in  this  state  requiring  lands  taken  on  exe- 
cution to  be  appraised,  and  it  is  not  necessary  to  sell  simply 
the  equity  of  redemption  even  in  those  cases  where  the  en- 
cumbrance is  conceded  to  be  valid.  The  usual  and  proper 
method  is  to  sell  all  the  right,  title,  and  interest  of  the  judg- 
ment debtor,  and  as  before  stated,  the  purchaser  succeeds  to 
all  of  the  rights  of  the  creditor.  If,  instead  of  selling  all  of 
the  right,  title,  and  interest  of  the  debtor,  the  creditor  will,  in 
terms,  advertise  and  sell  the  equity  of  redemption,  he  must 
abide  the  consequences.  By  simply  selling  the  equity  of  re- 
demption, he  asserts  the  validity  of  the  mortgage;  for  if  fraud- 
ulent as  to  creditors,  then,  as  to  them,  there  is  no  equity  of 
redemption  to  sell.  By  selling  the  equity  of  redemption,  per- 
sons are  induced  to  bid  on  the  supposition  that  the  mortgage 
is  valid,  and,  as  said  in  the  case  last  cited,  the  mortgagee  haa 
no  occasion  to  bother  himself  about  the  sale.  The  creditor, 
having  induced  purchasers  and  the  mortgagee  to  act  upon  th& 
supposition  that  the  validity  of  the  mortgage  is  conceded, 
ought  not  to  be  permitted  to  change  front  and  assail  the  mort* 
gage.  The  creditor  is  bound  by  his  election,  as  well  as  the 
purchaser  at  the  sale.  The  principle  that  where  one  has  an 
election  between  inconsistent  courses,  he  will  be  confined  to 
the  one  which  he  first  adopts,  has  been  applied  in  a  variety  of 
cases:  McClanahan  v.  West,  100  Mo.  309.  The  plaintiff  states 
in  his  petition  that  the  equity  of  redemption  only  was  adver- 
tised and  sold,  and  he  must  abide  by  his  own  pleading:  Leno% 
v.  Harrison^  88  Mo.  491;  Ramsey  v.  Henderson,  91  Mo.  560. 
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The  matters  alleged  in  the  plaintiff's  pleading  furnish  no 
ground  for  the  decree  rendered.  In  short,  the  amended  peti- 
tion states  no  cause  of  action  whatever;  on  the  contrary,  it 
states  the  plaintiff  out  of  court.  This  result  disposes  of  this 
case,  and  it  is  unnecessary  to  consider  the  question  whether 
in  fact  the  deed  of  trust  is  fraudulent. 

Thus  far  we  have  treated  the  case  as  we  find  it  stated  in  the 
amended  petition.  The  proofs  indicate  that  the  sale  was  made 
in  the  usual  way,  and  that  in  point  of  fact  the  sheriff  sold  all  of 
the  right,  title,  and  interest  of  the  execution  defendant  in  the 
land.  Whether  that  sale  was  made  under  such  circumstances 
that  it  should  be  set  aside  and  a  new  sale  ordered,  or  whether 
plaintiff  has  any  other  remedy  on  a  proper  petition,  we  do  not 
undertake  to  say;  but  the  cause  will  be  remanded,  with  leave 
to  the  parties  to  amend  their  pleadings. 

Reversed  and  remanded. 

Estoppel.  —  Vendee,  affer  an  Alleged  Purchase  of  Goods,  is  Es- 
topped by  the  levy  of  an  execution  in  hia  favor  upon  the  same  goods  as 
the  property  of  the  vendor  from  claiming  the  goods  in  any  other  way  than 
by  virtue  of  such  levy:  Field  v.  Langsdorf,  4.3  Mo.  32;  97  Am.  Dec.  367;  com- 
pare Martin  v.  Zellerhach,  38  Cal.  300;  99  Am.  Dec.  365.  In  Bullard  v. 
Hinkky,  6  Greenl.  289,  20  Am.  Dec.  305,  it  was  decided  that  a  fraudulent 
mortgage  creates  no  equity  of  redemption  as  to  a  creditor  of  the  mort- 
gagor who,  by  extending  his  execution  upon  the  mortgaged  land,  elects  to 
treat  it  as  a  nullity.  The  sale  of  the  equity  of  redemption  of  such  a  mort- 
gage conveys  nothing. 

Pleadings,  Estoppel  by.  —  A  party  is  bound  by  admissions  made  in  his 
pleadings:  Howard  v.  Glenn,  85  Ga.  238;  21  Am.  St.  Rep.  156;  Wilcoxson  v. 
Burton,  27  Cal.  228;  87  Am.  Dec.  156. 
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[10:2  Missouri,  ■J£8.] 

Carriers  of  Passengers.  —  Care  Required  by  Railway  towards  Pas- 
sengers is  the  highest  practicable  care,  caution,  and  diligence  which 
capable  and  faithful  railroad  men  would  exercise  under  similar  circum- 
stances. 

Carrier  of  Passengers  —  Liability  for  Slight  Negligence.  — A  carrier 
of  passengers  by  railway  is  liable  for  injury  resulting  from  slight  negli- 
gence on  its  part. 

CiRRiER  OF  Passengers,  Care  Required  of.  — A  carrier  of  passengers  by 
railway  is  bound  to  furnish  reasonably  safe  and  sufficient  road-bed,  tracks, 
cars,  and  engines,  so  far  as  the  utmost  human  skill,  diligence,  and  fore- 
sight can  provide,  and  this  means  such  skill,  diligence,  and  foresight  aa 
is  exercised  by  a  very  cautious  person  under  like  circumstances. 
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Carriers  of  Passengers  —  Liability  for  Defect  in  Roadway.  —  A  car- 
rier of  passengers  by  railway  is  liable  for  a  failure  to  discover  a  defect 
in  its  road-bed  or  roadway  which  could  have  been  discovered  by  a  proper 
discharge  of  its  duty  of  inspection  in  time  to  avert  an  accident. 

Carrier  of  Passengers  —  Prima  Facib  Case  of  Injury  —  Burden  o» 
Proof.  —  A  passenger  by  railway  makes  a  pHma  facie  case  of  negli- 
gence against  the  company  by  showing  the  facts  of  the  derailment  of  the 
cars  and  his  injury.  The  burden  of  proof  then  rests  on  the  company  to 
show  that  it  has  not  been  negligent. 

PRAcricE  on  Appeal  —  Excessive  Verdict,  when  Set  Aside. — The  ga- 
preme  court  will  set  aside  a  verdict  as  excessive  in  exceptional  cases, 
and  when  satisfied  that  the  evidence  does  not  support  the  assessment  of 
damages,  as  in  other  instances  of  failure  of  proof. 

Action  by  Martha  A.  Furnish  against  the  defendant  com- 
pany to  recover  damages  for  injuries  sustained  by  her  while 
a  passenger  on  defendant's  train,  and  caused  by  the  derail- 
ment of  such  train.  Plaintiff  recovered  a  judgment  for  fifteen 
thousand  dollars,  and  the  defendant  appealed.  The  instruc- 
tions asked  by  defendant  at  the  trial,  and  refused  by  the  court,, 
and  referred  to  in  the  opinion,  were  as  follows:  1.  "The  jury 
are  instructed  that  under  the  pleadings  and  evidence  in  this 
case  the  plaintiffs  cannot  recover,  and  you  will  find  for  the 
defendant  ";  2.  "Although  the  jury  may  believe  that  the  train 
in  which  Martha  A.  Furnish  was  riding  was  overturned  by 
some  defect  in  defendant's  road-bed,  track,  ties,  cars,  engine, 
or  machinery,  yet  they  will  find  for  defendant,  unless  they 
further  find  from  a  preponderance  of  the  evidence  that  the 
defendant's  employees  knew  of  such  defect,  or  by  the  exercise 
of  reasonable  skill  and  diligence  could  have  discovered  such 
defect";  3.  "If  the  jury  believe  from  the  evidence  that  at 
the  time  said  train  was  overturned  the  employees  of  the  de- 
fendant were  exercising,  and  had  exercised,  the  highest  prac- 
tical diligence  which  capable  and  faithful  railroad  men  would 
exercise  under  similar  circumstances,  and  that  the  said  train 
was  thrown  or  run  off  the  track,  and  was  overturned  by  causes 
which  were  unknown  to  the  defendant,  and  which  could  not 
have  been  known  to  the  defendant  by  the  exercise  of  reason- 
able care  and  caution,  skill  and  diligence,  then  the  plaintiff 
cannot  recover  in  this  action,  and  the  finding  must  be  for  the 
defendant";  4.  "The  jury  are  instructed  that  although  they 
may  believe  from  the  evidence  that  gome  of  defendant's  ties 
of  its  road-bed  were  decayed  or  rotten,  as  described  by  some 
of  plaintiff's  witnesses,  yet  before  they  can  find  a  verdict  for 
plaintiff  on  this  ground,  they  must  believe  from  a  prepon- 
derance of  the  evidence  that  such  condition  caused  the  train 
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to  be  thrown  from  the  track,  by  which  plaintiff  suffered  the 
injury  complained  of";  5.  "The  jury  are  instructed  that 
although  they  may  believe  that  one  of  the  drive-wheels  of  the 
locomotive  which  was  hauling  the  train  in  question  had  been 
re-tired,  and  that  the  new  tire  had  not  been  turned  down, 
before  they  can  find  a  verdict  for  the  plaintiff  on  this  ground, 
they  must  believe  from  a  preponderance  of  evidence  that  it 
was  necessary  to  have  the  same  turned  down  to  render  it  fit 
and  proper  to  be  used  so  as  to  avoid  accident,  and  they  must 
further  believe  that  the  defendant's  failure  to  have  the  same 
turned  down  did  cause  the  injury  complained  of;  and  in  this 
connection  the  jury  are  further  instructed  that  if  they  be- 
lieve that  Mr.  New,  master-mechanic  of  defendant,  was  a 
skillful,  experienced  mechanic,  familiar  with  the  construction 
and  repair  of  locomotive-engines,  defendant  had  a  right  to 
rely  upon  his  judgment,  and  his  decisions  thereunder,  as  to 
the  necessity  of  turning  down  the  tire  of  said  drive-wheel,  and 
the  defendant  is  not  liable  for  any  error  of  judgment  of  said 
New  in  that  regard."  The  other  facts  are  stated  in  the  opin-. 
ion. 

Adams  and  Buckner,  for  the  appellant. 
Gates  and  Wallace,  for  the  respondent. 

Barclay,  J.  It  is  conceded  by  defendant  that  the  case 
made  by  plaintiff  entitled  her  to  its  submission  to  the  jury, 
and  no  question  of  her  contributory  negligence  was  raised  at 
any  time.  The  exceptions  now  urged  are  only  those  bearing 
on  the  correctness  of  the  instructions  and  on  the  amount  of 
plaintiff's  damages. 

1.  Defendant's  chief  objection  is  to  the  rulings  of  the  trial 
court  marking  the  degree  of  care  to  be  maintained  by  it  as  a 
carrier  of  passengers. 

It  should  first  be  noted  that  the  instruction  given  (of  his 
own  motion)  by  the  court  defined  the  care  required  of  de- 
fendant toward  passengers  as  the  "  highest  practicable  care, 
caution,  and  diligence  which  capable  and  faithful  railroad 
men  would  exercise  under  similar  circumstances." 

This  instruction  was  given  without  objection  from  any 
quarter,  and  therefore  must  be  accepted  as  the  law  for  the 
case  in  hand,  without  regard  to  its  correctness  or  incorrect- 
ness in  the  abstract.  And  since  it  states  the  rule  substan- 
tially as  laid  down  in  the  other  instructions,  there  is  serious 
doubt  whether  defendant  is  in  position  to  question  the  latter 


784  Furnish  v.  Missouri  Pacific  R'y  Co.     [Missouri, 

now.  But  we  do  not  deem  it  necessary  to  dispose  of  the  ques- 
tion upon  any  such  narrow  ground  of  practice.  Being  satis- 
fied of  the  soundness  of  the  rulings  of  the  trial  court  on  this 
subject,  we  think  it  opportune  to  consider  them  from  a  stand- 
point of  wider  range. 

Throughout  the  instructions  it  is  asserted  that  the  duty 
owing  by  a  steam-railway  carrier  to  its  passengers  is  to 
furnish  reasonably  safe  and  sufficient  road-bed,  track,  cars, 
and  engine,  "so  far  as  human  skill,  diligence,  and  foresight 
could  provide";  and  that  defendant  "is  responsible  for  all 
injuries  resulting  from  slight  negligence"  on  its  part.  In 
another  part  of  them,  the  import  of  the  words  "  utmost  human 
skill,  diligence,  and  foresight,"  as  used  by  the  court,  is  ex- 
plained to  be  "  such  skill,  diligence,  and  foresight  as  is  ex- 
ercised by  a  very  cautious  person  under  like  circumstances," 
This  is,  substantially,  and  almost  literally,  the  same  language 
as  is  approved  by  text-writers  of  high  authority  in  summariz- 
ing the  law  deducible  from  all  the  precedents:  Story's  Bail- 
ments, sec.  601;  2  Greenl.  Ev.,  sec.  221;  2  Kent's  Com.  601. 

The  court  also  told  the  jury  that  the  defendant,  as  a  com- 
mon carrier  of  passengers,  did  not  undertake  to  insure  the 
safety  of  plaintiff. 

Taking  the  declarations  of  law  together,  we  think  they 
stated  the  obligations  of  defendant  to  plaintiff,  as  its  passen- 
ger, with  great  accuracy.  To  exercise  the  highest  practical 
care  which  capable  and  faithful  railroad  men  would  take,  in 
like  circumstances,  to  provide  a  track,  rolling  stock,  and  ser- 
vice reasonably  fit  and  sufficient  to  perform  the  contract  of 
transportation  into  which  the  carrier  has  entered,  is  the  meas- 
ure of  defendant's  legal  duty  in  such  cases. 

That  rule  does  not  rest  upon  any  artificial  or  technical  di- 
vision of  negligence  into  grades  or  classes,  but  springs  natu- 
rally from  an  application  to  such  facts  of  the  general  principle 
that  a  man  of  ordinary  prudence  is  required  to  exercise  a  care 
proportionate  to  the  risks  he  assumes  in  the  business  he  has 
in  hand.  Where  he  undertakes  a  risk  involving  safety  of  life 
and  limb  to  those  with  whom  he  deals,  he  is  charged  with  a 
care  proportionate  to  the  peril. 

When  a  passenger  commits  his  person  to  a  carrier  for  hire 
for  transportation  by  railroad  over  rivers,  across  mountains, 
through  cities,  in  the  night,  — it  may  be  while  asleep,  —  at  a 
speed  expressive  of  the  progress  of  the  age  in  which  we  live, 
he  may  justly  demand  the  exercise  of  such  care,  on  the  part 
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of  the  carrier,  against  disaster,  as  in  the  nature  of  things  such 
undertaking  would  imply.  That  degree  of  care  has  generally 
been  defined  in  language  such  as  was  used  in  the  instruction 
before  us.  It  has  been  repeatedly  approved  by  many  courts, 
and  we  consider  the  rule  so  well  established  in  our  jurispru- 
dence as  to  require  no  further  argument  to  support  it:  Leslie  v. 
Wabash  etc.  Ry  Co.,  88  Mo.  50;  Pennsylvania  Co.  v.  Roy,  102 
U.  S.  451;  White  v.  Fitchhurg  R.  R.  Co.,  136  Mass.  321;  Phila- 
delphia  etc.  R.  R.  Co.  v.  Aiiderson,  94  Pa.  St.  351;  39  Am.  Rep. 
787;  Caldwell  v.  New  Jersey  Steamboat  Co.,  47  N.  Y.  S82,  As^ 
stated  above,  we  do  not  consider  it  in  conflict  with  the  ruling 
in  Dougherty  v.  Missouri  R.  R.  Co.,  97  Mo.  647. 

The  instructions  of  the  court  go  no  further  than  to  declare 
it  in  various  forms  of  expression,  the  meaning  of  which,  taken 
as  a  whole,  is  unmistakable. 

Irrespective  of  any  question  of  the  burden  of  proof,  there 
was,  in  the  present  action,  abundant  evidence  to  justify  the 
inference  that  the  injury  to  plaintifif  resulted  from  a  derail- 
ment of  the  cars  occasioned  by  the  giving  way  of  rotten  and 
unsafe  ties  in  the  road-bed  at  the  place  of  the  accident.  That 
such  a  defect  in  the  roadway  could  have  been  discovered  by 
a  proper  discharge  of  defendant's  duty  of  inspection  in  time- 
to  avert  the  calamity  the  evidence  strongly  tended  to  show. 

That  duty  was  an  essential  part  of  defendant's  obligation 
towards  its  passengers,  and  it  was  chargeable,  in  its  perform- 
ance, with  any  omission  of  the  "  highest  practicable  care  of 
capable  and  faithful  railroad  men"  (in  the  language  of  the 
court)  in  the  circumstances:  Miller  v.  Ocean  S.  S.  Co.,  IIS 
N.  Y.  200. 

2.  Regarding  the  instruction  (marked  D)  placing  the  bur- 
den of  proof  upon  defendant  to  show  that  the  injury  did  not 
occur  through  any  omission  to  discharge  its  legal  duty  in 
the  premises,  it  should  be  remarked  that  the  same  instruction 
first  required  plaintifif  to  establish  that  the  car  in  which  she 
was  a  passenger  "  ran  off  the  track  of  defendant's  railroad, 
and  fell  down  the  embankment  thereof,"  and  that  she  was. 
thereby  injured. 

Thus  framed,  the  instruction  correctly  expressed  the  law  on 
the  subject.  The  mere  injury  of  plaintiff  while  a  passenger 
did  not  call  for  explanation  or  proof  from  defendant.  It  first 
devolved  on  plaintiff  to  show  some  fact  with  reference  to  it 
from  which  negligence  on  defendant's  part  as  a  carrier  might 
be  fairly  inferred.    Here  it  was  shown  that  the  car  ran  off  the 

AM.  St.  PvBp..  Vol.  XXII.  —  50 


"786  Furnish  v.  Missouri  Pacific  R'y  Co.     [Missouri, 

track  and  over  the  embankment.  The  condition  of  the  road- 
way at  that  point  warranted  the  inference  that  the  injury  was 
occasioned  thereby.  In  that  state  of  the  case,  if  the  jury  found 
Ihat  plaintiflf  had  been  injured  by  the  derailment  of  the  car 
«nd  its  fall  down  the  embankment,  it  then  devolved  on  de- 
fendant to  explain  how  these  things  occurred  without  breach 
of  its  duty  to  plaintiff  as  a  carrier. 

This  is  what  the  court  said  in  effect,  and  it  committed  no 
error  in  so  doing:  Hipsley  v.  Kansas  City  etc.  R.  R.  Co.,  88 
Mo.  348';  Breen  v.  New  York  etc.  R.  R.  Co.,  109  N.  Y.  297;  4  Am. 
St.  Rep.  450;  Seyholt  v.  New  York  etc.  R.  R.  Co.,  95  N.  Y.  562; 
47  Am.  Rep.  75. 

It  may  not  be  entirely  in  accord  with  technical  nicety  to 
'instruct  that  the  burden  of  proof  shifts  to  defendant  in  the 
>  course  of  such  a  trial.     It  might  be  more  accurate  to  say  (in 
^proper  form  for  the  purposes  of  a  jury  trial)  that  the  facts  of 
the  derailment  of  the  car  and  of  plaintiff's  injury  thereby 
make  out  a  'prima  facie  case  of  defendant's  negligence  which, 
unexplained,  would  justify  a  recovery;  but  in  the  ordinary 
course  of  administering  law,  it  has  become  usual  to  declare 
that,  on  a  certain  showing  by  plaintiff  in  such  cases,  the  bur- 
den of  proof  then  rests  on  defendant  to  prove  that  it  has  not 
been  negligent.     We  are  not  prepared  to  condemn  that  form 
'Of  expression  at  this  day,  in  view  of  our  statute  to  the  effect 
that  in  all  proceedings  we  should  regard  substance  rather  than 
form  (Rev.  Stats.  1879,  sec.  3586),  and  should  not  reverse  for 
-any  error  not  affecting  the  substantial  rights  of  the  adverse 
party:  Rev.  Stats.  1879,  sec.  3569. 

3.  Defendant's  next  contention  is,  that  the  court  erred  in  re- 
fusing certain  instructions  requested  by  it.  They  are  recited 
in  the  statement  accompanying  this  opinion.  We  will  con- 
aider  them  separately. 

That  numbered  1  declared  that  the  plaintiff  could  not  re- 
cover on  the  evidence.  It  is  not  argued  here.  Obviously, 
there  is  nothing  in  the  exception  to  its  refusal. 

That  numbered  2  is  defective  in  holding  defendant  to  the 
*'  exercise  of  reasonable  skill  and  diligence  "  only.  In  view  of 
what  we  have  already  said  above,  it  is  unnecessary  to  com- 
ment further  upon  it. 

That  numbered  3  is  almost  literally  the  same  as  that 
■  marked  A,  given  by  the  court  of  its  own  motion,  except  that 
5  the  words  "aforesaid  care  "  are  substituted  by  the  court  for 
-**  reasonable  care."     As  the  instruction  A  was  not  objected  or 
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excepted  to,  it  is  diflBcult  to  see  how  defendant  can  now  avail 

itself  of  the  refusal  in  question.  But  irrespective  of  that,  we 
think  the  change  made  by  the  court  was  proper  to  bring  the 
instruction  into  harmony  with  itself.  Without  that  modifica- 
tion, two  different  degrees  of  care  would  have  been  stated  in 
the  same  declaration  of  law  as  measuring  defendant's  liability. 
The  court  adopted  the  first  one,  as  defined  by  defendant,  and 
brought  the  rest  of  the  instruction  into  consistency  with  it. 
To  this,  defendant  took  no  exception,  and  is  now  concluded  by 
the  action  of  the  trial  court  in  that  regard. 

No  point  has  been  made  in  this  court  in  any  way  upon 
the  refusal  of  instructions  numbered  4  and  5  as  asked  by 
defendant.  There  is,  hence,  no  need  to  consider  them.  The 
court,  in  the  instructions  marked  B  and  C  (unexcepted  to), 
gave  to  the  jury  as  much  of  the  requests  referred  to  as  the 
law  warranted. 

4.  No  complaint  is  entered  against  the  instructions  fixing 
the  measure  of  damages;  but  it  is  earnestly  insisted  that  the 
assessment  by  the  jury  of  plaintiff's  compensation  of  fifteen 
thousand  dollars  is  excessive. 

This  court  has  no  hesitation  in  setting  aside  a  verdict  when 
clearly  satisfied  that  the  evidence  does  not  support  the  assess- 
ment of  damages,  as  in  other  instances  of  failure  of  proof. 

But  many  cases  arise  in  which,  at  this  distance  from  the 
trial  court  room,  we  feel  ourselves  disposed  to  defer  to  the  action 
of  the  circuit  judge  on  this  point,  and  to  resolve  any  reason- 
able doubts  on  the  subject  in  favor  of  the  correctness  of  his 
ruling  approving  the  finding. 

The  trial  court  should,  (m  motion,  fearlessly  and  willingly 
reduce  any  verdict  to  its  proper  amount  when  the  weight  of 
the  evidence  indicates  it  as  excessive.  That  judge  has  the 
advantage  of  forming  his  opinions  from  the  living  realities 
before  him,  and  the  impressions  so  obtained  are  far  more  reli- 
able than  those  given  by  any  transcript  of  the  record  on  ap- 
peal. We  therefore  give  great  weight  to  his  rulings  on  matters 
depending  on  the  credibility  of  witnesses,  on  the  physical 
appearances  of  parties,  and  the  like.  It  is  therefore  of  the 
utmost  importance  in  the  administration  of  justice  that  he 
should  act  firmly  and  promptly  on  such  subjects,  and  apply 
a  proper  corrective  to  any  unwarranted  findings  thereon  by 
juries.  The  cases  in  which  we  can  properly  interfere  are 
exceptional. 

In  the  case  before  us  there  is  evidence  that  the  plaintiff  is 
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probably  crippled  for  life,  owing  to  the  injury  of  her  spinal 
cord;  that  she  suffers  pain  intermittently;  that  she  was  not 
able  to  walk  before  or  at  the  time  of  the  trial;  was  fifty-three 
years  of  age,  and  had  left  her  house  but  once  since  the  acci- 
dent; that  she  was  then  carried  out  for  fresh  air,  but  was  so 
pained  that  she  did  not  go  out  again.  She  was  examined  at 
various  times  by  several  eminent  physicians,  among  them  by 
Dr.  King,  of  Sedalia,  one  of  the  leading  surgeons  of  the  defend- 
ant; but  defendant  did  not  give  the  jury  th«  benefit  of  Dr. 
King's  observations  of  the  case. 

The  plaintiff's  injuries  seem  to  me  of  such  serious  nature 
and  extent  as  should  preclude  us  from  pronouncing  excessive 
the  damages  awarded  therefor,  in  view  of  former  rulings  as 
to  the  proper  occasions  for  such  interference:  Whalen  v.  St. 
Louis  etc.  R'y  Co.  (1875),  60  Mo.  323;  Porter  v.  Harkuihal  etc. 
R.  R.  Co.  (1879),  71  Mo.  66;  36  Am.  Rep.  454;  Klutts  ▼.  St. 
Louit  etc.  R'y  Co.  (1882),  75  Mo.  642.  Approved  precedents 
have  sanctioned  many  larger  findings  in  cases  of  injuries  of 
somewhat  similar  nature:  Harrold  v.  New  York  E.  R.  R.  Co., 
24  Hun,  184;  Chicago  etc.  R.  R.  Co.  v.  Holland,  18  Brad.  App. 
418;  aflBrmed  122  111.  461;  Woodbury  v.  District  of  Columbia, 
6  Mackey,  127. 

But  my  learned  associates  differ  with  me  on  this  branch  of 
the  case,  and  desire  the  announcement  of  their  conclusion  that 
the  judgment  be  reversed,  and  the  cause  remanded,  on  the 
ground  of  excessive  damages,  unless  plaintiff  will  remit  five 
thousand  dollars  thereof  within  thirty  days.  From  that  con- 
clusion my  dissent  is  entered. 

All  the  judges  concur  on  the  points  discussed  in  this  opin- 
ion, except  as  indicated  in  this  (the  fourth)  paragraph. 

Cakrhsrs  or  Passknobrs  —  Cars  Required.  —  Carriers  of  pM8«ngert 
maat  exercise  the  ntmost  care  and  prudence  which  human  foresight  ean 
suggest  to  Moure  their  safety:  Paimer  y.  Delatoar*  «ta.  dmai  Oo.,  120 
N.  Y.  170;  17  Am.  St  Rep.  629,  and  note;  Eureia  tie.  B'p  Co.  t.  Timmona, 
61  Ark.  459. 

Carriers  of  Passknokrs  —  Dtttt  as  to  thb  CoNSTKUcnoif  of  Roa]>* 
WATS.  —  A  latent  defect  in  a  roadway,  such  as  will  excuse  a  carrier  from 
liability,  must  be  such  as  no  reasonable  degree  of  human  skill  and  foresight 
could  guard  against:  Palmer  v.  Delaware  etc.  Canal  Co.,  120  N.  Y.  170;  17 
Am.  St.  Rep.  629,  and  note.  Railroads  should  provide  safe  road-beds,  the 
ties  should  be  sound,  and  the  rails  strong  and  securely  laid:  McFu  v.  VicJa- 
burr,  etc.  R.  R.  Co.,  42  La.  Ann.  790;  Gulf  etc  R.  R.  Co.  v.  SmiHi,  74  Tex.  276; 
Donnegan  v.  Erhardt,  119  N.  Y.  468. 

CARRIER.S    OF    Pa.SSKNOER.S  —  NEGLIGENCE  —  BURDEN  OT  PrOOF. — The   OO- 

•urreuce  of  an  accident  to  a  passenger  is  prima  faae  evidence  of  negligence, 
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throwing  upon  the  carrier  the  onus  of  showing  want  of  negligence:  Philadel- 
phia etc.  R.  R.  Co.  V.  Anderson,  72  Md.  519;  20  Am.  St.  Rep.  483,  and  extended 
note.  This  seems  to  be  the  general  rule,  but  see  Witting  v.  St.  Louis  etc  R'y 
Co.,  101  Mo.  631;  20  Am.  St.  Rep.  631,  and  note.  Negligenca  is  presumed 
from  the  fact  of  a  collision:  Graham  v.  Burlington  etc.  R'y  Co.,  39  Minn.  81. 
From  the  mere  fact  that  an  accident  occurred  and  a  passenger  was  injured, 
a  presumption  of  negligence  arises:  Farley  v.  Philadelphia  etc.  Trac.  Co.,  132 
Pa.  St.  58;  MUcl>/;U  v.  Southern  P.  R.  R.  Co.,  87  Cal.  62;  Arkansas  etc  S'p 
Co,  V.  Canman,  52  Ark.  617. 
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[102  MissoUKi,  472.] 

MuNiciFAL  Corporations  —  Ordinance  Granting  Gas  Privileges.  —  A 
city  ordinance  granting  to  a  gas  company,  its  successors  and  assigns,  th« 
privilege  of  furnishing  gas  to  a  city  and  to  consumers  for  a  certain  period, 
and  providing  that  such  company  may  transfer  all  its  rights,  property, 
and  franchises  to  any  organized  gas  company  within  the  state  which 
will  file  a  written  acceptance  of  the  ordinance  and  give  a  bond  to  per- 
form all  the  agreements  of  the  original  company,  is  not  void  on  the 
ground  that  the  time  named  therein  extends  beyond  the  termination  of 
the  original  company's  existence. 

McTNiciPAi,  Corporation  —  Power  to  Convey.  —  The  capacity  of  a  muni- 
cipal corporation  to  take,  and  its  power  to  convey,  property  of  all  kinda 
dififers  in  no  essential  particular  from  the  capacity  and  power  of  a  nat- 
ural person  under  like  circumstances. 

Contracts  —  Enforcement  of,  bt  Third  Party. — A  contract  may  be 
enforced  when  entered  into  for  the  benefit  of  a  third  party,  although  he 
is  not  named. 

Municipal  Corporations  —  Ordinance  Granting  Gas  Privileges  and 
Fixing  Price,  —  Where  a  city  passes  an  ordinance  granting  to  a  gas 
company  the  privilege  of  manufacturing  and  supplying  gas,  and  also 
fixing  the  maximum  price  thereof,  upOn  the  acceptance  of  the  ordinance 
by  the  gas  company  the  city  cannot  subsequently  reduce  the  price  of 
gas  below  that  fixed  by  the  ordinance. 

Contract  —  Statute  —  What  Implied  in.  —  Whatever  the  law  necessa- 
rily implies  in  a  contract  or  in  a  statute  is  as  much  a  part  thereof  as  if 
expressly  stated  therein. 

Corporations  —  Contract  Rights  under  Charter  —  Regulation  op 
Price  of  Gas.  —  A  charter  granted  by  the  state  to  a  gas  company,  giv- 
ing it  the  power  to  make  and  vend  gas,  constitutes  a  contract  between  it 
and  the  state,  and  carries  with  it  the  right  to  fix  the  price  of  gas  thus 
made  and  sold;  and  after  it  has  accepted  the  terms  of  an  ordinance  passed 
by  a  city  fixing  the  price  of  gas  supplied  to  it  by  such  company,  the  price 
thus  fixed  cannot  be  reduced  by  legislative  action,  state  or  municipal. 

Police  Powkr  —  Regulation  of  Price  of  Gas  —  Contract  Rights  under 
Charter.  —  Where  a  state  has  granted  a  company,  by  charter,  the  right 
to  make  and  vend  gas,  it  has  the  right  to  fix  the  price  of  gas  sold  by  it, 
and  the  subsequent  regulation  of  such  price  by  the  state  or  by  munici- 
palities is  not  au  exercise  of  police  power  which  cannot  be  abridged  by 
contract. 
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L.  Bell,  for  the  relator. 

Boyle,  Adams,  and  McKeighaUj  O.  A.  MadiU,  Oxbson,  Bondy 

and  Gibson,  for  the  respondent. 

Sherwood,  J.  This,  an  original  proceeding,  has  been  in- 
stituted in  this  court  to  compel  by  our  mandate  the  respond- 
ent to  comply  with  the  provisions  of  city  ordinance  15482, 
which  went  into  effect  March  31,  1890,  by  supplying  gas  to 
consumers  at  a  sum  not  exceeding  ninety  or  ninety-five  cents 
per  one  thousand  cubic  feet. 

The  respondent  has  made  return  to  the  alternative  writ, 
and  a  general  statutory  demurrer  has  been  filed  thereto,  to  the 
effect  that  it  contains  no  facts  to  constitute  a  defense  to  the 
relief  sought. 

As  the  pleadings  and  the  various  statutes  and  ordinances 
relating  to  the  subject-matter  of  this  litigation  are  contained 
in  the  statement  of  the  relator,  which  will,  in  substance,  pre- 
face this  opinion,  they  will  only  be  briefly  referred  to  as  oc- 
casion may  require. 

By  virtue  of,  and  in  compliance  with,  ordinance  13494, 
approved  January  30,  1886,  and  within  ten  days  prescribed 
therein,  the  St.  Louis  Gaslight  Company  filed  with  the  city 
register  of  the  city  of  St.  Louis  its  written  acceptance  of  the 
ordinance  mentioned,  and  bond  as  in  section  12  of  said  ordi- 
nance is  prescribed,  and  proceeded  to  do  all  that  said  ordi- 
nance required  by  reducing  the  price  of  gas  to  consumers,  and 
by  reducing  the  price  of  supplying,  cleaning,  lighting,  and 
extinguishing  the  public  lamps  of  the  city  to  the  extent  of 
seven  dollars  each  per  annum.  This  waiver  and  rebate  by 
the  company  in  the  time  between  the  acceptance  of  the  ordi- 
nance, to  wit,  in  1886,  up  to  the  time  of  the  expiration  of  the 
corporate  life  of  the  original  company,  to  wit,  January  1, 1890, 
amounted  to  the  sum  $1,574,244,  etc.,  which  otherwise  that 
company  would  have  been  entitled  to,  and  would  have  re- 
ceived. The  ordinance  thus  accepted  by  the  St.  Louis  Gas- 
light Company  embraced  in  its  terms  not  only  that  company, 
but  its  successors  and  assigns,  and  was  made  in  behalf  of 
said  company  and  it  successors  and  assigns,  and  extended 
the  time  for  lighting  the  city,  etc.,  from  the  expiration  of  the 
original  period,  to  wit,  January  1,  1890,  to  the  corresponding 
period  thirty  years  thereafter. 

By  sections  2  and  3  of  that  ordinance  it  was  provided 
that,  — 
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"  Sec.  2.  The  price  of  gas  to  consumers  in  said  district  until 
January  1,  1890,  shall  not  exceed  $1.50  for  each  one  thousand.' 
cubic  feet  of  gas  sold  to  them,  and  from  January  1,  1890,  to 
January  1,  1920,  it  shall  not  exceed  $1.25  for  each  one  thou- 
sand cubic  feet  of  gas  sold  to  them. 

"  Sec.  3.  The  said  St.  Louis  Gaslight  Company  and  its  suc- 
cessors and  assigns  will  grant  to  consumers  a  reduction  of 
five  per  cent  on  each  one  thousand  cubic  feet  of  gas  sold  ta 
them  after  January  1, 1890,  from  the  price  above  named  on  all 
bills  paid  within  five  days  after  presentation,  or  the  net  price  of 
$1.18|  per  thousand  cubic  feet  of  gas  paid  for  within  said  time." 

Section  13  of  the  ordinance  confers  power  upon  the  St.  Louis 
Gaslight  Company,  after  its  acceptance  as  aforesaid,  to  trans- 
fer all  its  rights,  privileges,  property,  franchises,  etc.,  con- 
ferred upon  it  by  this  ordinance,  to  any  other  gaslight  company- 
organized  under  the  laws  of  this  state,  and  provided  that  such 
corporation  receiving  said  transfer  shall  be  subject  to  all  con- 
ditions and  perform  all  agreements  required  of  the  original 
company  by  the  ordinance,  and  that  such  transferee  should, 
within  twenty  days  after  receiving  such  transfer,  file  the  writ- 
ten acceptance  and  give  the  bond  required  by  section  12  afore- 
said. On  the  24th  of  December,  1889,  the  St.  Louis  Gaslight 
Company,  for  value  received,  sold  to  the  respondent  company 
all  its  rights,  property,  privileges,  franchises,  etc.,  and  within 
twenty  days  thereafter  the  latter  company  filed  its  written 
acceptance  of  the  provisions  of  the  ordinance  as  required  by 
section  12,  and  gave  bond,  etc. 

After  these  things  had  occurred,  the  ordinance  first  aforesaid 
was  passed,  whereby  the  price  of  gas  was  cut  down  from  $1.25,. 
or  the  net  price  of  $1.18|  per  thousand  cubic  feet  as  by  section 
3  provided,  to  ninety  cents  for  said  quantity  of  gas. 

There  can  be  no  doubt  that  the  foregoing  facts  and  transac- 
tions, which  the  demurrer  admits  took  place,  constituted  con- 
tractual relations  between  the  city  and  the  St.  Louis  Gaslight 
Company,  and  between  the  two  gaslight  companies,  as  well  as;^ 
between  the  city  and  the  respondent.  Nor,  speaking  in  a 
general  way,  can  there  be  any  more  doubt  of  the  capacity  of 
the  respective  parties  thus  to  contract.  Such  power  the  city 
certainly  possessed,  and  the  gaslight  companies  possessed  the 
like  powers  given  by  their  respective  charters,  as  has  been 
heretofore  afiirmed  by  this  court  in  two  instances:  City  of  SL 
Louis  V.  St.  Louis  Gaslight  Co.,  70  Mo.  69;  St.  Louis  Gaslight 
Co.  V.  City  of  St.  Louis,  86  Mo.  495. 
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The  points  at  issue,  however,  between  the  contestants  in  the 
present  litigation  are  four  in  number:  1.  That  the  St.  Louis 
■tJaslight  Company  had  no  power  to  contract  with  the  city  as 
to  matters  necessarily  extending  beyond  the  limit  of  its  char- 
tered existence;  2.  That  ordinance  13494  does  not  exempt  the 
respondent  company  from  regulations  by  the  city  of  the  price 
of  gas;  3.  That  there  is  nothing  in  the  charter  of  the  respond- 
ent company  which  forbids  the  reduction  by  the  city  of  the 
price  of  gas  after  the  first  day  of  January,  1890;  and  4.  That 
even  if  that  ordinance  and  the  acceptance  thereof  may  be  re- 
garded as  constituting  a  contract,  yet  that  such  contract,  if  it 
has  the  effect  claimed  for  it  by  the  respondent,  was  beyond 
the  power  of  the  city  to  make,  being  nothing  less  than  a  futile 
attempt  to  barter  away  a  police  governmental  power  aflPecting 
the  health  and  welfare  of  the  people  of  St.  Louis.  Of  these 
points  in  the  order  indicated:  — 

1.  As  to  the  first.  The  capacity  of  a  corporation  to  take, 
and  its  power  to  convey,  property,  real,  personal,  or  mixed, 
differs  in  no  essential  particular  from  the  capacity  and  power 
of  natural  persons  in  like  circumstances:  Morawetz  on  Private 
Corporations,  sees.  330,  1031,  and  cases  cited;  Angell  and 
Ames  on  Corporations,  11th  ed.,  sec.  195,  and  cases  cited.  To 
deny  this  proposition  would  be  to  deny  to  an  individual  tlie 
<japacity  to  take  title  in  fee,  because  life's  narrow  span  would 
mot  admit  of  his  perpetual  enjoyment  of  the  title  thus  taken. 

But  this  is  not  the  only  answer  to  this  objection;  the  con- 
tract in  question  was  entered  into,  not  only  with  the  St.  Louis 
Gaslight  Company,  but  with  its  "  successors  and  assigns," 
whoever  they  might  be,  and  the  ordinance  under  considera- 
tion clearly  contemplates  that  all  rights  granted  to  the  origi- 
nal  company  would  be  by  that  company  granted  to  another 
company,  whose  longer  lease  of  corporate  life  would  enable  it 
to  perform  the  contract  and  fulfill  its  various  conditions. 

That  a  contract  may  be  enforced  when  entered  into  for  the 
benefit  of  a  third  party,  though  not  named,  is  well  settled:  Meyer 
V.  Lowell,  44  Mo.  328,  and  cases  cited;  Rogers  v.  Gosnell,  58  Mo. 
589;  Cress  v.  Blodgett,  64  Mo.  449.  But  aside  from  the  fore- 
going considerations,  the  respondent  company,  having  pur- 
chased all  the  rights,  property,  etc.,  of  the  original  company, 
and  having,  in  compliance  with  section  13  of  the  ordinance, 
■filed  its  written  acceptance,  and  given  bond  to  the  city, 
thenceforth  the  contract  became  a  contract  with  the  trans- 
feree. 
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2.  The  second  point  for  discussion  presents  no  greater  ob- 
stacle to  a  ready  determination  than  the  one  just  considered. 
Sections  2  and  3  of  the  ordinance,  when  considered  together, 
show  that  while  the  price  of  gas  was  not  to  exceed  $1.25  from 
January  1,  1890,  to  January  1,  1920,  yet  that  up  to  that  sum 
was  a  perfectly  legitimate  price  to  charge  for  the  production  of 
gas.  If  the  contention  of  relator  is  to  prevail,  then  it  would 
have  been  but  an  idle  ceremony  to  have  inserted  in  the  ordi- 
nance any  maximum  price  at  all,  since,  according  to  that  con- 
tention, the  city  had  carte  blanche  to  insert,  at  her  pleasure,  any 
figure  beneath  the  maximum,  and  to  compel  the  respondent 
to  accept  it.  But  this  would  have  been  tantamount  to  mak- 
ing a  contract  where  one  party  dictates  the  price,  something 
which  certainly  seems  at  variance  with  all  of  our  preconceived 
ideas  as  to  the  fundamentals  of  a  contract. 

With  equal  propriety  a  payee  in  a  promissory  note  payable 
on  or  before  a  period  of  six  months  after  its  date  might  con- 
tend that  this  was  only  the  maximum  of  time  in  which  the 
payor  had  to  pay,  and  that  as  there  was  nothing  in  the  note 
"prohibiting"  payment  before  the  ultimate  date,  that  there- 
fore it  would  be  in  the  "  discretion  "  of  the  payee  to  demand 
payment  at  an  earlier  period.  We  are  not  of  the  opinion  that 
the  ordinance  will  bear  any  such  unwarrantable  construction 
as  relator  desires  us  to  place  upon  it.  This  is  a  case  where 
*' affirmative  specification  excludes  implication":  Maguire  v. 
State  Savings  Ass^n,  62  Mo.  346,  and  cases  cited;  Broom's 
Legal  Maxims,  8th  ed.,  652,  667. 

Counsel  for  relator  claims  that  on  this  point  the  rights  of 
the  city  and  of  the  respondent  company,  "under  the  ordinance, 
are  reciprocal."  If  so,  then,  manifestly,  the  respondent  would 
have  as  much  right  to  charge  above  the  price  mentioned  as 
would  the  city  to  compel  the  acceptance  of  a  sum  below  it; 
otherwise  there  could  be  no  reciprocity.  But  in  addition  to 
the  views  just  expressed  on  this  point,  section  3  fixes  an  ab- 
solute or  net  price  of  $1.18|  for  the  gas,  provided  prompt  pay- 
ment be  made  therefor.  The  literal  meaning  of  the  word 
"net"  forbids  all  thought  or  theory  of  deductions;  e.  g.,  "net 
profit,"  "  net  weight,"  "  net  income." 

3.  The  third  point  at  issue,  as  already  stated,  presents  the 
question  whether  the  charter  of  the  respondent  company, 
granted  by  the  state,  contains  such  features  of  a  contractual 
nature  as  forbid  and  prevent  any  interference  therewith  either 
by  the  state  government  or  by  any  municipality  representing 
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the  authority  of  that  government.  The  respondent  company 
exists  by  virtue  of  a  special  charter  granted  March  2,  1857,  as 
amended  by  an  act  approved  March  26,  1868. 

By  the  provisions  of  section  1  of  the  act  of  1857,  the  respond- 
ent has  power  to  contract  and  be  contracted  with,  without 
condition  or  limitation. 

By  the  provisions  of  section  5  of  said  act  of  1S57,  the  re- 
spondent has  power,  throughout  a  certain  portion  of  the  cor- 
porate limits  of  the  city  of  St.  Louis,  to  lay  its  pipes  and 
fixtures,  and  to  make  and  vend  gas,  with  no  condition  or  lim- 
itation as  to  price  to  be  charged  therefor,  and  to  have  and 
exercise  all  other  powers  necessary  to  execute  and  carry  out 
the  privileges  and  powers  granted  to  respondent  by  the  act. 

By  the  provisions  of  section  7  of  the  act  of  1857,  any  inter- 
ference with  the  respondent  in  the  exercise  of  the  privileges 
granted  to  it  by  that  act  subjects  the  offender  to  a  liability  to 
the  respondent  of  one  thousand  dollars. 

By  the  provisions  of  section  8  of  said  act  of  1857,  the  re- 
spondent and  its  charter  are  expressly  exempted  from  the  oper- 
ation of  sections  6  and  7  of  article  1  of  the  act  entitled  "An 
act  concerning  corporations,"  approved  November  23,  1855. 

Said  section  6  is  as  follows:  "If  any  corporation  hereafter 
created  by  the  legislature  shall  not  organize  and  commence 
the  transaction  of  its  business  within  one  year  from  the  date 
of  its  incorporation,  its  corporate  powers  shall  cease":  Rev. 
Stats.  1855,  c.  84,  art.  1,  sec.  6. 

Said  section  7  is  as  follows:  "  The  charter  of  every  corpora- 
tion that  shall  hereafter  be  granted  by  the  legislature  shall  be 
subject  to  alteration,  suspension,  and  repeal,  in  the  discretion 
of  the  legislature  ":  Rev.  Stats.  1855,  c.  34,  art.  1,  sec.  7. 

By  the  first  section  of  the  said  act  approved  March  26, 
1868,  the  rights,  privileges,  and  franchises  granted  to  re- 
spondent in  a  portion  of  the  city  of  St.  Louis  by  section  5  of 
the  act  of  1857  were  extended  throughout  the  entire  corporate 
limits  of  the  city. 

The  fifth  section  of  the  original  act  incorporating  the  re- 
spondent gave  it  ample  powers  of  contracting  with  the  city 
for  making  and  vending  gas,  etc.,  and  the  amendatory  act 
made  its  franchises  co-extensive  with  the  boundaries  of  the 
city.  This  point  was,  inferentially,  thus  ruled  in  City  qf  St. 
Louis  V.  St.  Louis  Gaslight  Co.,  70  Mo.  69,  and  thus  ruled  di- 
rectly in  a  later  case:  St.  Louis  Gaslight  Co.  v.  City  of  St.  Louis^ 
86  Mo.  495. 
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It  is  not  open  to  doubt  or  dispute  that  this  power  to  make 
and  vend  gas  carries  with  it  as  an  inevitable  incident  the 
right  to  fix  the  price  of  the  gas  thus  made  and  sold.  No 
other  conclusion  can  be  drawn  from  the  premises.  A  sale 
implies  a  price.  It  would  be  but  the  granting  of  a  barren 
right  indeed  which  would  confer  power  to  incur  expense  and 
perform  labor,  and  yet  deny  the  power  to  fix  and  to  reap  the 
fruit  of  that  labor,  to  wit,  the  price.  Whatsoever  the  law 
necessarily  implies  in  a  statute  or  in  a  contract  is  as  much 
part  a'nd  parcel  thereof  as  if  expressly  stated  therein.  So 
that  by  the  terms  of  the  charter  of  the  respondent  company 
its  right  to  fix  the  price  of  its  product  was  as  much  a  part  of 
its  charter  as  if  it  had  been,  in  terms,  set  forth  in  section  5  of 
the  original  act  of  incorporation. 

But  if  a  price  had  thus  been  set  forth,  no  one  familiar  with 
constitutional  principles  but  would  at  once  deny  that  the 
right  to  contract  for  the  sale  of  gas  at  such  price  could  any- 
wise be  impaired.  For  reasons  already  given,  the  result  of 
the  contract  between  the  state  and  the  respondent  company 
was  the  same  as  if  the  state,  in  granting  the  charter,  had  set  a 
price  at  which  the  respondent  might  make  and  vend  gas,  and 
then  declared  that  the  powers  thus  granted  should  be  exempt 
from  subsequent  "  alteration,  suspension,  or  repeal "  by  the 
legislature. 

The  authorities  cited  both  from  our  own  reports  as  well  as 
elsewhere  by  respondent's  counsel  abundantly  exemplify  this 
familiar  doctrine.  It  is  quite  unnecessary  to  cite  or  to  quote 
them. 

4.  But  it  is  claimed  by  relator  that  the  power  to  regulate  the 
price  of  gas,  having  been  granted  by  the  state  to  the  city  in  1870, 
was  a  police  governmental  power  which  could  not  be  bartered 
away  by  the  government,  state  or  local.  If  this  position  be 
correct,  then,  of  course,  the  charter  of  the  respondent  com- 
pany was  valueless  when  it  came  from  the  hands  of  its  grantor, 
the  state,  because  it  possessed  none  of  the  elements  of  a  con- 
tract about  it.  In  short,  it  was  ultra  vires  the  state  to  make 
such  a  grant. 

It  is  not  to  be  doubted  that  there  is  a  limit  to  the  power  of 
the  legislature  to  tie  the  hands  of  subsequent  legislatures  in 
respect  to  the  exercise  of  what  is  termed  the  "  police  power." 
Thus  it  is  said:  "  No  legislature  can  bargain  away  the  public 
health  or  the  public  morals":  Stone  v.  Mississippi^  101  U.  S. 
814. 
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But  certainly  there  is  a  limit  in  this  regard  over  which 
legislatures  and  municipalities  cannot  pass;  they  cannot,  in 
the  exercise  of  assumed  police  powers,  violate  charter  contracts 
and  overthrow  vested  rights.  On  this  subject  Judge  Cooley 
aptly  says:  "The  limit  to  the  exercise  of  the  police  power  in 
these  cases  must  be  this:  The  regulations  must  have  reference 
to  the  comfort,  safety,  or  welfare  of  society;  they  must  not  be 
in  conflict  with  any  of  the  provisions  of  the  charter;  and  they 
must  not,  under  pretense  of  regulation,  take  from  the  corpora- 
tion any  of  the  essential  rights  and  privileges  which  the  charter 
confers.  In  short,  they  must  be  police  regulations  in  fact,  and 
not  amendments  of  the  charter  in  curtailment  of  the  corporate 
franchise":  Cooley's  Constitutional  Limitations,  5th  ed.,  712. 

In  a  recent  case  in  the  supreme  court  of  the  United  States, — 
a  case  presenting  many  features  in  common  with  the  one  at 
bar,  —  it  was  laid  down  that  charters  granted  at  different  times 
to  two  gas  companies,  with  exclusive  privileges,  were  contracts 
which  could  not  be  impaired  by  subsequent  state  legislation, 
nor  by  an  after-adopted  clause  in  the  constitution  of  Louisi< 
ana  forbidding  monopolies.  In  that  case  a  similar  objection 
was  made  as  now  taken  here,  as  to  the  legislature  having  tran- 
scended its  powers  in  granting  such  charters,  but  the  objection 
was  overruled:  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co., 
115  U.S.  650. 

As  a  summary  of  our  views  herein,  we  consequently  hold,  — 
1.  That  the  charter  of  the  respondent  company  was  a  contract 
between  it  and  the  state  which  authorized  it  to  fix  the  price  of 
gas  which  it  should  manufacture,  and  which  price  could  not 
be  diminished  by  subsequent  legislative  action,  whether  state 
or  municipal;  2.  That  ordinance  13494,  when  accepted  as 
therein  provided  by  the  St.  Louis  Gaslight  Company,  consti- 
tuted a  valid  contract  between  that  company  and  the  city  of 
St.  Louis;  3.  That  by  the  subsequent  transfer  by  the  original 
company  of  its  property  rights,  franchise,  etc.,  to  the  re- 
spondent company,  and  by  written  acceptance,  etc.,  of  ordi- 
nance 13494  by  that  company,  a  like  valid  contract  was 
formed  between  the  city  and  that  company;  4.  Which  contract 
was  beyond  the  power  of  the  state  to  impair  or  in  any  manner 
affect  by  ordinance  15482. 

We  therefore  deny  the  peremptory  writ. 

Barclay,  J.  As  to  the  proper  construction  and  effect  of 
ordinance  13494,  my  concurrence  is  given  to  what  is  said  in 
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the  foregoing  opinion   in  the   first  and   second   paragraphs 
therein  indicated. 

On  the  other  points  discussed,  it  seems  to  me  unnecessary 
at  this  time  to  express  an  opinion. 

Contracts — Construction  —  What  may  bs  Imflud. — Whateyermay 
be  fairly  implied  from  the  terms  or  language  of  a  contract  is,  in  the  judgment 
of  the  law,  contained  in  it:  Hutchinson  v.  Lord,  1  Wis.  286;  60  Am.  Dec.  381. 
This  rule  applies  equally  as  well  in  the  interpretation  of  statutes:  HarrUon 
V.  Berkley,  1  Strob.  525;  47  Am.  Dec.  578;  Hickokr,  Mine,  23  Ohio  St.  823;  13 
Am.  Rep.  255;  and  charters:  Village  of  Carthage  ▼.  Frederick,  122  X.  Y.  268; 
19  Am.  St.  Rep.  490,  and  note. 

Contracts  for  Benkfit  of  Third  Person  —  Party  Plaintiff.  —  If  one 
person  makes  a  promise  for  the  benefit  of  a  third  person,  the  latter  may  sue 
upon  it:  Dearborn  v.  Parka,  5  Greenl.  81;  17  Am.  Dec.  206;  Schermerhorn  v. 
Vanderheyden,  1  Johns.  139;  3  Am.  Dec.  304,  and  note  305,  306. 

Municipal  Corporations  —  Granting  Exclusiyb  Privilegm.  —  Grants 
of  exclusive  privileges  are  not  favored  at  law:  Freeport  Water  W.  Co.  v.  Pra- 
ger,  129  Pa.  St.  605.  A  city  cannot  use  its  powers  to  create  monopolies  for 
the  benefit  of  private  individuals:  State  v.  Pendergrast,  106  N.  C.  664;  but 
the  courts  should  preserve  contracts  inviolable,  rather  than  to  destroy  a  mo- 
nopoly: Citizens'  W.  Co.  v.  Bridgeport  H,  Co.,  65  Conn.  1.  Where  it  is  the 
duty  of  a  municipality  to  furnish  gas  to  its  inhabitants,  and  it  has  legislative 
authority  to  erect  gas-works,  it,  of  necessity,  has  the  implied  power  to  grant 
to  a  corporation  the  exclusive  right  to  furnish  gas  and  use  its  streets  for  that 
purpose  for  a  certain  number  of  years:  City  of  Netoport  v.  Newport  L,  Co.,  84 
Ky.  1 66.  The  grant  by  a  city  to  a  gas  company  of  the  exclusive  privilege  of 
lighting  the  city  with  gas  will  not  prevent  the  city  from  contracting  with  an 
electric-light  company  for  lighting  the  city  by  electricity:  Qaa  Co,  v.  Par- 
kersburg,  30  W.  Va.  435.  And  substantially  to  the  same  effect  is  Teachout  v. 
Des  Moines  etc.  St.  R'y  Co.,  75  Iowa,  722.  Compare  Spting  Valley  Water 
Works  V.  San  Francisco,  82  Cal.  286,  16  Am.  St.  Rep.  116,  as  to  the  power 
of  courts  to  interfere  with  the  action  of  supervisors  in  fixing  water  rates. 

Municipal  Corporations  —  Contracts.  —  A  municipal  corporation  acts 
as  a  private  corporation  when  it  enters  into  contracts  with  its  inhabitants, 
and  is  subject  to  the  same  duties,  liabilities,  and  disabilities  as  individuals. 
It  cannot,  therefore,  impair  the  obligation  of  contracts  so  made:  Western  S.  F. 
Soc.  V.  Philadelphia,  31  Pa.  St.  175;  72  Am.  Dec.  730,  and  note.  Compare 
East  SL  Louis  v.  Bast  St  Louis  Gas  Light  etc.  Co.,  98  111.  416;  88  Am.  &ep.  97t 
Citiaem'  W.  Co.  t.  Bridgeport  H.  Co.,  66  Conn.  1. 
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Magoffin  v»  Missouri  Paoifio  Railway  Co. 

[102  MissoUBi,  540.] 

Pbaoticb  on  Facts  Admittbd  Making  Prima  Faoib  Oasb.  —  Where 
hots  admitted  by  stipulation  m&ke  a.  prima  facie  case  of  negligence  on  the 
part  of  defendant,  and  are  anrebutted  and  undisputed  by  him,  it  is  the 
duty  of  the  court  to  direct  the  jury  to  find  a  verdict  for  the  plaintiff. 

Oabrikr  of  Passbngers  —  Postal-clerk  Entitled  to  Rights  of  Pa8- 
8SK0BB.  —  A  postal-clerk  on  board  a  railway  train  by  virtue  of  a  con- 
tract made  with  the  United  States  government  for  the  transportation 
of  the  mails  and  of  postal-clerks  is  entitled  to  all  the  rights  of  a  passenger 
in  ease  of  injury  to  him  arising  from  the  negligence  of  the  company. 
Privity  of  contract  is  not  essential  to  the  liability  of  the  carrier  for  saoh 
injury. 

Adam$  and  Buckner,  for  the  appellant. 

Warner,  Dean^  and  Hagerman,  for  the  respondent. 

Sherwood,  P.  J.  Action  for  five  thousand  dollars  damages 
for  the  death  of  plaintiff's  husband,  caused  by  a  collision  of 
two  of  the  trains  of  the  defendant. 

The  cause  was  tried  on  this  stipulation:  "  1.  Elijah  H.  Ma- 
goffin, tlie  husband  of  the  plaintiff,  was  killed  by  a  collision 
between  two  trains  of  cars  of  the  defendant  on  the  line  of 
the  defendant's  railroad  between  Greenwood,  Jackson  County, 
Missouri,  and  Pleasant  Hill,  Cass  County,  Missouri,  on  the 
morning  of  November  27,  1886.  "  2.  At  the  time  of  the 
death  of  said  Magoffin,  he  was  in  the  employ  of  the  United 
States  of  America  as  a  postal-clerk,  and  was  in  one  of  the 
mail-cars  attached  to  one  of  the  trains  of  the  defendant,  and 
was  en  route  from  St.  Louis,  Missouri,  to  Kansas  City,  Mis- 
souri; and  said  passenger  train  and  a  certain  other  train 
belonging  to  the  defendant,  and  running  on  its  road,  collided 
at  the  time  and  place  aforesaid,  and  in  the  collision  the 
said  Elijah  H.  Magoffin  was  instantly  killed.  The  said  Elijah 
H.  Magoffin  paid  no  fare  for  his  transportation,  but  was  on 
the  postal-car  as  an  employee  of  the  post-office  department 
of  the  government  of  the  United  States,  with  which  the  de- 
fendant had  a  contract  for  the  transportation  of  mails  and 
postal-clerks." 

To  further  sustain  the  issues  on  her  part,  plaintiff  testified, 
substantially,  as  follows:  That  she  was  thirty-seven  years  old; 
had  been  married  to  deceased  fifteen  years;  had  four  children, 
the  oldest  fourteen,  and  the  youngest  two  years  of  age;  that 
her  husband,  at  the  time  of  his  death,  was  employed  as  a 
postal-clerk  by  the  United  States  government,  and  had  been  so 
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employed  over  a  year,  and  received  a  salary  of  seventy-five 
dollars  a  month;  that  her  husband  left  no  fortune,  and  all  they 
had  to  depend  upon  was  his  salary;  that  there  was  no  pro- 
vision left  her  by  her  husband;  that  they  had  a  few  hundred 
dollars,  but  they  had. to  depend  on  his  (her  husband's)  salary 
for  a  living;  that  her  husband  was  killed  November  27,  1886. 
This  was  all  the  testimony  offered.  Whereupon  the  plain- 
tiff, by  leave  of  court,  dismissed  as  to  the  second  count  of  the 
petition.  Whereupon,  at  the  instance  of  plaintifiF,  the  court 
instructed  the  jury  as  follows:  "  1.  The  court  instructs  the 
jury  that,  under  the  undisputed  evidence  in  the  cause,  the 
plaintiff  is  entitled  to  recover,  and  the  verdict  of  the  jury 
should  be  in  her  favor  for  five  thousand  dollars." 
'  The  court  refused  instructions  in  the  nature  of  a  demurrer 
to  the  evidence,  and  looking  to  a  recovery  of  a  less  sum  than 
five  thousand  dollars.  The  jury  found  for  the  plaintiff  in  that 
sum;  hence  this  appeal.  The  answer  was  simply  a  general 
denial. 

The  stipulation  already  set  forth  is  sufficient,  in  and  of  itself,  to 
shift  the  burden  of  proof  from  the  shoulders  of  the  plaintiff  to 
those  of  the  defendant,  since  the  facts  admitted  therein  made  out 
a  case  of  prima  facie  negligence  on  the  part  of  the  defendant; 
and  this  being  unrebutted  and  undisputed  on  the  part  of  the 
latter,  it  was  the  duty  of  the  court  to  direct  the  jury  to  find  a 
verdict  for  the  plaintiff;  there  was  no  other  course  left  for  the 
court  to  pursue.  This  position  is  supported  both  by  reason 
and  authority.  And  it  is  equally  well  settled  that  the  deceased 
husband  occupied  as  advantageous  a  position  as  a  passenger, 
if  he  was  not  in  fact  one.  He  certainly  was  not  an  intruder; 
he  was  there  by  virtue  of  a  contract  made  with  the  United 
States  government  for  the  transportation  of  the  mails  and 
postal-clerks;  and  he  was  one  of  those  clerks.  The  fact  that 
the  government  had  contracted  for  his  transportation  along 
with  the  mails,  to  take  charge  thereof,  did  not  make  him  any 
the  less  a  passenger  nor  diminish  the  duty  which  the  defendant 
owed  him  to  carry  him  safely.  Privity  of  contract  is  non- 
essential in  such  cases. 

The  case  of  Pennsylvania  R.  R.  Co.  v.  Price^  96  Pa.  St. 
256,  is  not  at  all  analogous  to  the  present  one;  for  there  a 
special  statute  controlled,  —  a  statute  which  excluded  postal- 
agents  from  the  class  designated  as  passengers.  The  same 
may  be  said  of  Price  v.  Pennsylvania  R.  R.  Co.,  113  U.  S.  218, 
where  the  same  statute  was  involved. 
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Nor  can  it  be  doubted  that  plaintiff  was  entitled  to  a  re- 
covery of  five  thousand  dollars  for  the  death  of  her  husband, 
under  the  provisions  of  section  2  of  the  damage  act:  Carroll 
V.  Missouri  R'y  Co.,  88  Mo.  241;  57  Am.  Rep.  382;  Svilivan  v. 
Missouri  Pac.  R'y  Co.,  97  Mo.  113. 

The  result  is,  that  we  affirm  the  judgment 

Nbouoksck  —  Whkk  a  Qubstion  of  Law.  —  If  from  the  andispated 
eTidence  ouly  oae  conclusion  can  reasonably  be  drawn,  negligence  is  a  ques- 
tion of  law:  Malhewa  v.  Gedar  Rapids,  80  Iowa,  459;  20  Am.  St.  Rep.  436, 
and  note. 

Cabribrs  —  Passbnobrs  —  Rights  of  E^lprbss  Mkssknqbrs.  —  A  rail- 
way company  is  liable  for  its  negligence  resulting  in  the  death  of  an  express 
messenger  carried  on  its  road  free  under  a  contract  between  it  and  the  ex* 
press  company:  Brewer  v.  New  York  etc.  R.  R.  Co.,  124  N.  Y.  59;  21  Am.  St. 
Rep.  647.  But  if  he  agrees  to  assume  all  risks  of  injury  and  to  hold  the  com- 
pany harmless  therefor,  the  agreement  is  not  invalid  as  against  public  policy: 
BaU»  ▼.  Old  Oolonjf  B.  B.  Co.,  147  Mass.  255. 


Furnish  v.  Missouri  Paoifio  Railway  Company. 

[102  MissouBl,  669.1 
NbQLIQBNCB — IRlGHT  OF  HuSBAND  TO  RECOVER  FOR  L033  OF  SoCIETT  OF  WiFB 

—  Basis  of  Recovkry.  —  A  husband  is  entitled  to  recover  compensation 
for  the  loss  of  the  society  ofhis  wife,  resulting  from  the  negligence  of  a 
third  party,  and  the  word  "society,"  in  this  connection,  means  such 
capabilities  for  usefulness,  aid,  and  comfort  as  the  wife  possessed  at  the 
time  of  the  injury.  Any  diminution  of  those  capacities  resulting  from 
the  negligence  of  a  third  person  constitutes  a  just  basis  for  an  award  of 
compensatory  damages  therefor. 
Wbqliqexcb  —  Loss  of  Society  of  Wife  —  Necessity  of  Direct  Proof 
of  Valub.  —  In  an  action  by  a  husband  to  recover  for  the  loss  of  the 
society  of  his  wife,  resulting  from  the  negligence  of  a  third  party,  direct 
proof  of  the  value  of  such  loss  is  not  required;  for  upon  the  establishment 
of  the  fact  of  such  loss,  the  assessment  of  reasonable  compensation 
therefor  necessarily  rests  in  the  discretion  of  the  court  or  jury  trying 
the  fact. 

Action  by  W.  S.  Furnish  to  recover  damages  sustained  by 
Aim  in  expense  incurred  in  medical  attention  and  nursing 
4nd  in  being  deprived  of  the  companionship  and  society  of 
his  wife,  who  sustained  injuries  resulting  from  the  negligence 
of  defendant  while  she  was  a  passenger  on  one  of  its  trains 
under  the  circumstances  set  forth  in  Furnish  v.  Missouri  Pa- 
eific  R'y  Co.,  102  Mo.  438;  ante,  p.  781.  Judgment  for  plain- 
tiff for  five  thousand  dollars,  and  defendant  appeals. 
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Adams  and  Buchner,  for  the  appellant. 
Qates  and  Wallace^  for  the  respondent. 

Barclay,  J.  The  evidence  and  instructions  in  this  actioiL 
relating  to  the  issue  of  defendant's  negligence  toward  Mrs. 
Furnish  as  a  passenger  upon  its  railway,  are  in  all  material 
particulars  identical  with  the  evidence  and  instructions  dis- 
cussed in  Furnish  v.  Missouri  Pac.  R'y  Co.,  102  Mo.  438;  ante^ 
p.  781.  So  far  as  concerns  that  branch  of  this  case,  it  is  un- 
necessary to  reiterate  the  rulings  then  announced. 

Several  other  errors  are  now  assigned,  however,  involvings 
points  not  presented  in  that  action,  but  peculiar  to  this. 

2.  Defendant  claims  that  the  trial  court  erred  by  instruct- 
ing the  jury  to  allow  plaintiflF  such  sum  as  the  evidence  showed 
would  compensate  him  for  the  "  loss  of  society  and  companion- 
ship of  his  wife." 

The  objection  is  placed  upon  two  grounds.  It  is  first  as- 
serted that  there  was  no  loss  to  plaintiff  of  the  society  or 
companionship  of  his  wife,  because,  though  injured,  she  was 
yet  with  him,  and  he  therefore  had  the  benefit  of  her  society. 
But  the  answer  to  that  contention  is,  that  as  her  husband  he 
was  entitled  to  her  society  as  she  was  when  the  negligence  of 
defendant  impaired  her  strength,  her  health,  and  her  useful- 
ness as  a  helpmate.  Though  he  may  still  be  with  her,  and 
her  companionship  may  be  even  more  dear  to  him  since  her 
injury,  because  of  her  very  helplessness  and  need  of  his  atten- 
tion, yet  that  does  not  diminish  the  legal  wrong  he  has  suf- 
fered from  the  acts  which  produced  that  condition.  He  is 
entitled  to  be  compensated  for  such  loss  of  her  society  as  re- 
sulted from  the  negligence  alleged. 

By  the  term  "society,"  in  this  connection, is  meant  such 
capacities  for  usefulness,  aid,  and  comfort  as  a  wife  which 
she  possessed  at  the  time  of  the  injury.  Any  diminution  of 
those  capacities,  by  the  acts  or  negligent  omissions  of  defend- 
ant, constituted  a  just  basis  for  an  award  of  compensatory 
damages  therefor:  Maxson  v.  Delaware  etc.  R.  R.  Co.  (1889),^ 
112  N.  Y.  559;  Ainley  v.  Manhattan  R'y  Co.  (1888),  47  Hun,. 
206;  Jones  v.  Utica  etc.  R.  R.  Co.  (1886),  40  Hun,  349;  Blair 
V.  Chicago  etc.  R.  R.  Co.  (1883),  89  Mo.  334;  Berger  v.  Jacobs 
(1870),  21  Mich.  215;  Gregin  v.  Brooklyn  C.  R.  R.  Co,  (1881), 
83  N.  Y.  595;  38  Am.  Rep.  474. 

Next  it  is  urged  that,  as  no  evidence  was  offered  of  the 
value  of  the  wife's  society,  the  instruction  should  not  have 
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been  given.  To  tliis  it  may  be  said  that  the  nature  of  the 
subject  does  not  admit  of  direct  proof  of  value,  and  that  when 
the  fact  of  loss  of  society  is  established  by  testimony,  the  a»- 
4Be8smentof  reasonable  compensation  therefor  must  necessarily 
•be  committed  to  the  sound  discretion  and  judgment  of  the 
ttriers  of  fact. 

The  trial  court,  by  the  instruction  numbered  9,  excluded 
«  recovery  of  any  damages  for  loss  of  services  of  the  wife,  pre- 
Bumably  because  the  court  did  not  consider  the  petition  as 
asserting  any  specific  claim  therefor.  Whether  this  ruling 
was  correct  or  not  need  not  be  discussed,  as  the  plaintiflf 
makes  no  complaint  thereof.  But  plaintiflf 's  loss  of  society 
•And  companionship  of  his  wife  was  expressly  counted  upon, 
tind  submitted  properly  to  the  jury  by  the  instruction  num- 
ibered  10,  as  a  ground  of  recovery. 

3.  It  is  further  contended  that  the  damages  are  excessive. 
Plaintiflf  expended  over  eight  hundred  dollars  in  the  necessary 
treatment  and  care  of  his  wife  to  the  time  of  the  trial,  and  it 
appears  from  the  evidence  that  ever  since  the  accident  she 
bas  been  totally  disabled  from  doing  any  household  duty,  or 
^ing  of  any  aid  or  assistance  to  plaintiflf  as  a  wife. 

In  view  of  the  facts  of  this  branch  of  the  case  (outlined  in 
the  statement  preceding  this  opinion),  we  are  not  prepared  to 
Bay  that  the  amount  of  the  verdict  is  such  as  justifies  the 
:  interference  of  this  court. 

No  other  errors  in  the  record  have  been  suggested,  and  find- 
ing the  assignments  above  discussed  untenable,  it  follows  that 
the  judgment  should  be  aflSrmed.  It  is  so  ordered,  with  the 
consent  of  all  the  judges  of  this  division 
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80CIBTT.  —  Where  a  decedent  has  left  a  mother  or  wife,  they  may  recover 
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vania Kailroad  Company. 

[126  Nbw  Yokk,  10.] 

AonoN  TO  Recovbb  for  Injuries  Rbsultino  in  Death,  Received  m 
Foreign  State,  when  Maintainable.  —  An  action  to  recover  dam- 
ages for  injuries  received  in  another  state,  resulting  in  the  death  of  the 
person  injured,  can  be  maintained  in  the  state  of  New  York  only  upon 
proof  that  the  statutes  of  such  other  state  give  the  right  of  action,  and 
that  they  are  similar  to  the  New  York  statutes.  The  statutes  of  the 
two  states  need  not,  however,  be  identical  in  their  terms  or  precisely 
alike;  it  is  sufficient  if  they  are  of  similar  import  and  character,  founded 
npon  the  same  general  principle,  and  possessing  the  same  general  at- 
tributes. 

Statutes  Giving  Right  of  Action  for  Injury  Resulting  in  Death 
NOT  Dissimilar  when.  —  Statutes  of  two  different  states,  which  give  a 
right  of  action  to  recover  damages  for  injuries  resulting  in  death,  are  not 
dissimilar  because  by  one  statute  the  right  of  action  ia  given  to  the 
widow,  while  by  the  other,  it  is  given  to  the  executor  or  administrator. 
Although  the  formal  parties  are  different,  the  substantial  and  real  par- 
ties  are  identical 

Action  to  Recover  for  Death  of  Husband  Properly  Brought  by 
Widow,  as  Such,  when. — Where  the  statute  of  Pennsylvania  gives 
to  a  widow,  in  her  own  right,  and  as  trustee  for  the  children,  a  right  to 
recover  for  the  death  of  her  husband,  an  action  brought  by  her  in  New 
York  to  recover  for  such  death,  resulting  from  an  injury  received  in 
Pennsylvania,  is  properly  brought  by  her  as  widow,  and  not  as  admin- 
istratrix, although  the  New  York  statute  gives  the  right  of  action  in 
similar  cases  to  the  executor  or  administrator. 

Domestic  Corporation  Entitled  to  Benefit  of  Restriction  upon  Amount 
OF  Damages  Recoverable  against  It.  —  Where  a  plaintiff  sues  in 
New  York  a  corporation  formed  under  the  laws  of  that  state,  to  recover 
damages  for  the  death  of  her  husband,  resulting  from  injuries  received 
In  Pennsylvania,  the  defendant  is  entitled  to  the  benefit  of  the  restrio- 
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Hon  upon  the  amount  of  the  damages  recoverable  under  the  New  York 
law,  although  the  Pennsylvania  statute  contains  no  such  restriction.  A 
domestic  corporation  has  the  right  to  be  protected  by  the  remedial  lim- 
itatious  of  its  jurisdiction. 

Action  to  recover  damages  for  the  alleged  negligent  killing 
of  plaintiff's  husband  by  the  defendant.  The  facts  are  stated 
in  the  opinion. 

John  Q.  Milburn,  for  the  appellant. 

Harlow  C.  Curtiss,  for  the  respondent. 

Finch,  J.  This  appeal  is  from  an  interlocutory  judgment 
overruling  a  demurrer  and  determining  that  the  complaint 
assailed  stated  a  good  cause  of  action.  That  pleading  alleged 
that  the  plaintiff  was  and  is  a  resident  of  this  state,  and  the 
defendant  a  corporation  created  and  existing  under  our  laws. 
The  contest  thus  is  between  a  resident  individual  and  a  domes- 
tic corporation.  The  latter  owned  and  operated  a  line  of  rail- 
road extending  beyond  our  boundaries  into  the  adjoining  state 
of  Pennsylvania,  and  the  complaint  alleged  that  in  that  state 
the  plaintiff's  husband  was  killed  by  the  negligence  of  the 
defendant  company.  The  complaint  further  averred  that  the 
statutes  of  that  state  gave  a  right  of  action  for  the  injury  sus- 
tained by  the  widow  and  children;  that  the  remedy  could  be 
enforced  in  the  name  of  the  former  as  plaintiff,  but  for  her 
own  benefit  and  that  of  the  children;  and  that  such  statute 
was  of  similar  import  to  that  existing  in  our  own  jurisdiction. 
Judgment  was  thereupon  demanded  for  damages  in  the  sum 
of  twenty  thousand  dollars. 

The  demurrer  interposed  raised  two  objections:  1.  That 
the  statutes  of  the  two  states  were  not  similar,  but  different; 
and  2.  That  the  action  could  not  be  maintained  here  in  the 
name  of  the  widow,  but  only  in  that  of  an  executor  or  admin- 
istrator of  the  deceased;  and  the  final  result  sought  to  be 
established  was,  that  the  widow  could  not  maintain  an  action 
in  this  state,  because  that  is  contrary  to  our  statute,  and  that 
the  administratrix  could  not,  because  that  is  contrary  to  the 
Pennsylvania  statute;  and  so  there  is  no  remedy  whatever 
in  our  jurisdiction. 

Certain  propositions  essential  to  the  inquiry  before  us  have 
been  explicitly  determined  in  McDonald  v.  Mallory,  77  N.  Y. 
546,  33  Am.  Rep.  664,  and  need  no  other  citation  for  their  sup- 
port. That  case  held  that  the  liability  of  a  person  for  his 
acts,  whether  wrongful  or  negligent,  depends  in  general  upon 
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the  law  of  the  place  in  which  the  acts  were  committed;  that 
actions  for  injuries  to  the  person  in  another  state  are  sustained 
here  without  proof  of  the  lex  loci  because  they  are  permitted 
by  the  common  law,  which  is  presumed  to  exist  in  the  foreign 
state;  that  such  presumption  does  not  arise  where  the  right 
of  action  depends  upon  a  statute  which  confers  it;  and  that 
in  such  case  the  action  can  only  be  maintained  here  by  proof 
that  the  statutes  of  the  state  in  which  the  injury  occurred  give 
the  right  of  action  and  are  similar  to  our  own. 

Upon  the  question  of  similarity  we  have  also  held  that  the 
two  statutes  need  not  be  identical  in  their  terms  or  precisely 
alike;  but  it  is  enough  if  they  are  of  similar  import  and  char- 
acter, founded  upon  the  same  principle  and  possessing  the 
same  general  attributes:  Leonard  v.  Columbia  Steam  Nav.  Co.y 
84  N.  Y.  53;  38  Am.  Rep.  491.  It  is  quite  evident  that  the 
two  statutes  are  of  similar  import.  They  are  founded  upon 
the  same  principle,  are  aimed  at  the  same  evil,  construct  the 
same  sort  or  kind  of  action,  and  give  it  for  the  benefit  of  the 
same  class  of  individuals.  In  both,  the  utter  failure  of  redress 
at  common  law,  where  the  injury  ended  in  death,  was  the  in- 
justice for  which  a  remedy  was  enacted;  and  in  both  the  new 
action  was  given  for  the  benefit  of  those  who  had  suffered  an 
injury  as  the  consequence  of  the  wrong.  This  fundamental 
agreement,  in  the  main  and  substantial  characteristics  of  the 
two  statutes,  is  not  affected  by  the  differences  of  detail  which 
the  demurrer  points  out. 

The  first  is,  that  by  the  lex  loci  the  proper  person  to  bring 
this  action,  and  the  only  person  who  can  maintain  it,  is  the 
widow,  while  by  our  law  the  right  of  action  is  given  to  the 
executor  or  administrator.  But  it  is  given  to  the  latter,  not  in 
his  broad,  representative  character,  but  solely  as  trustee,  in  a 
case  like  the  present,  for  the  widow  and  children:  Hegerich  v. 
Keddie,  99  N.  Y.  267;  52  Am.  Rep.  25.  It  is  not  a  right 
which  survives  to  the  personal  representatives,  but  a  right 
created  anew.  The  real  parties  in  interest,  those  whose  injury 
is  redressed,  whose  right  is  vindicated,  to  whom  all  damages 
go,  are  one  and  the  same  in  both  forums.  If  the  formal  par- 
ties are  different,  the  substantial  and  real  parties  are  identi- 
cal, and  the  difference  in  the  trustee  appointed  by  the  law  to 
represent  their  right  is  not  such  a  difference  as  to  bar  our 
tribunals  from  their  jurisdiction,  or  make  the  two  statutes  dis- 
similar under  the  rule. 

It  is  claimed,  however,  that  even  in  that  event  the  right  of 
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action  accruing  in  the  place  of  the  transaction  can  only  be 
enforced  in  our  jurisdiction  under  our  remedial  forms,  and  so 
should  have  been  brought  by  tbe  plaintiff,  not  as  widow,  but  as 
administratrix,  to  which  office  she  had  been  appointed  in  this 
state.  But  it  must  not  be  forgotten  that  the  cause  of  action 
sued  upon  is  the  cause  of  action  given  by  the  lex  loci,  and  vin- 
dicated here  and  in  our  tribunals  upon  principles  of  comity: 
Leonard  v.  Columbia  Steam  Nav.  Co.,  84  N.  Y.  53;  38  Am.  Rep. 
491.  That  cause  of  action  is  given  to  the  widow  in  her  own 
right  and  as  trustee  for  the  children,  and  we  open  our  courts 
to  enforce  it  in  favor  of  the  party  who  has  it,  and  not  to  es- 
tablish a  cause  of  action  under  our  statute  which  never  in  fact 
arose.  We  refer  to  the  lex  fori,  and  measure  it  by  and  com- 
pare it  with  the  lex  loci,  I  think,  for  two  reasons;  one,  that  the 
party  defendant  may  not  be  subjected  to  different  and  varying 
responsibilities,  and  the  other,  that  we  may  know  that  we  are 
not  lending  our  tribunals  to  enforce  a  right  which  we  do  not 
recognize,  and  which  is  against  our  own  public  policy;  and  wo 
do  not  refer  to  our  law  as  creating  the  cause  of  action  which 
we  enforce.  It  is  the  cause  of  action  created  and  arising  in 
Pennsylvania  which  our  tribunals  vindicate  upon  principles 
of  comity,  and  therefore  must  be  prosecuted  here  in  the  name 
of  the  party  to  whom  alone  belongs  the  right  of  action;  and 
that  rule  the  courts  of  Pennsylvania  enforce,  where  the  cause 
of  action  arises  here,  by  permitting  it  to  be  brought  by  the 
executor  or  administrator  to  whom  by  our  law  the  right  is 
given,  although  not  by  their  own:  Usher  v.  West  Jersey  R.  R. 
Co.,  126  Pa.  St.  207;  12  Am.  St.  Rep.  863. 

But  the  second  difference  relied  on  is,  that  in  Pennsylvania 
there  is  no  restriction  upon  the  amount  of  damages  which  may 
be  recovered,  while  in  our  state  they  cannot  exceed  five  thou- 
sand dollars.  That  restriction  pertains  to  the  remedy,  rather 
than  the  right:  Dennick  v.  Central  Railroad  of  New  Jersey,  103 
U.  S.  11.  It  is  a  limitation  upon  the  discretion  of  the  jury  in 
fixing  the  amount  of  damages,  but  not  upon  the  right  of 
action  or  its  inherent  elements  or  character.  The  restriction 
indicates  our  public  policy  as  to  the  extent  of  the  remedy, 
and  the  plaintiff  who  chooses  to  avail  herself  of  our  remedial 
procedure  must  submit  to  our  remedial  limitations  and  be 
content  with  a  judgment  beyond  which  our  courts  cannot  go. 
They  cannot  exceed  it  in  a  case  arising  here,  and  no  principle 
of  comity  requires  them  to  enlarge  the  remedy  which  the 
plaintiff  voluntarily  seeks.     There  may  be,  there  very  pos- 
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fiibly  is,  an  exception  to  that  rule,  resting  upon  its  own  pecu- 
liar reasons,  in  a  case  where  the  defendant  is  not,  as  here,  a. 
domestic  corporation  formed  under  our  law,  and  so  entitleci; 
to  the  benefit  of  our  remedial  limitations,  but  is  a  corporation 
of  the  state  within  whose  jurisdiction  the  cause  of  action  arose^ 
and  by  whose  law  no  restriction  upon  the  amount  of  damage* 
is  permitted  or  enacted.  We  do  not  decide  that  question j 
but  the  same  reasoning  which  would  expose  such  a  corpora- 
tion to  the  law  of  its  own  jurisdiction  would  serve  equally  to 
justify  the  right  of  the  domestic  corporation  to  be  protected 
by  the  remedial  limitations  of  its  jurisdiction.  The  diflferenc* 
between  the  two  statutes,  therefore,  does  not  strictly  aflfect  the 
rule  of  damages,  but  rather  the  extent  of  damages;  and  thai 
extent,  as  limited  or  unlimited,  does  not  enter  into  any  definU 
tion  of  the  right  enforced  or  the  cause  of  action  permitted  to  b» 
prosecuted.  And  so  the  causes  of  action  in  the  two  forums  ar» 
not  thereby  made  dissimilar.  These  views  lead  to  an  aflBrm- 
ance  of  the  interlocutory  judgment. 

The  judgment  should  be  affirmed,  with  costs,  but  with  leavo 
to  the  defendant  to  withdraw  the  demurrer  and  plead  anew 
within  twenty  days  after  service  of  a  copy  of  the  judgment 
entered  upon  filing  the  remittitur,  and  upon  payment  of  the 
costs  of  the  action  from  the  interposition  of  the  demurrer  to 
that  date. 

Judgment  accordingly. 

Actions  ih  Onb  Statu  to  Enforcb  Oaxtses  of  Action  Crbatkd  f» 
THE  Statutk  or  Amothkr:  See  noto  to  AUrill  v.  HttntirigtoH,  14  Am.  St.. 
Rep.  350-355;  Ash  r.  Baltimore  etc  R.  R.  Co.,  72  Md.  144;  20  Am.  St.  Rep^ 
461,  and  note;  Uaher  ▼.  WeatJersej/  R.  R.  Co.,  126  Pa.  St.  206;  12  Am.  St. 
Rep.  863,  and  not^ 


Chamberlain  v.  Dunlop. 

[126  Nbw  York,  45.1 
NonncB,  WHBir  SmmciBNT  to  Extend  Tbbm  of  Lbasb.  —  Where  •  leas* 
for  a  term  of  five  years  contains  a  provision  for  an  extension  thereof  for 
two  years,  upon  the  lessee's  giving  written  notice  to  the  lessor  thre» 
months  before  the  expiration  of  the  original  tevm  of  his  desire  to  so  ex- 
tend it,  a  written  notice  served  by  the  lessee  as  prescribed,  and  stating;,. 
in  addition,  that  if  the  lessor  chooses  they  would  regard  the  lease  as  ex- 
tended two  years  and  a  half,  to  which  the  lessor  replies  acknowledging^ 
the  lessee's  right  to  an  extension  for  two  years,  but  refusing  to  grant  th» 
extension  for  the  extra  six  mouths,  is  sufficient  to  extend  the  term  fop 
the  two  years. 


808  Chamberlain  v.  Dunlop.  [New  York, 

£oARBNDKB  or  Leask,  What  IS  NoT.  —  Aa  original  lease  is  not  surren- 
dered by  the  delivery  to  the  lessee  of  a  new  lease  of  the  same  premises, 
whieh  does  not  give  to  him  the  interest  for  which  he  contracted  and 
which  he  thought  he  was  acquiring,  and  where  no  entry  is  ever  mad« 
under  the  new  lease,  the  property  thereby  demised  having  been  de- 
stroyed by  fire  before  the  time  arrived  at  which  by  its  terms  it  was  to 
become  operative. 

^ARTT  MAKiva  Contract  is  Presumed  to  Iktbitd  to  Bikd  eu  Ex< 
BOUTORS  AND  ADHiNiSTRATORa,  Unless  it  is  of  such  a  nature  as  to  call  for 
some  personal  quality  of  the  testator,  or  is  so  worded  as  to  plainly  nega* 
tiv*  such  a  presumption.  Where,  therefore,  a  testator  covenants  to 
Tebaild  premises  leased  by  him,  in  case  of  their  destruction  by  fire,  his 
oxeoutor  will  have  power  to  perform  such  covenant;  and  in  an  action 
•gainst  the  executor  to  recover  damages  for  the  breach  of  such  covenant, 
«  motion  for  a  nonsuit  on  the  ground  that  the  exeontor  had  no  power  to 
rebuild,  and  no  oontrol  over  the  heirs  at  law  to  make  them  rebuild,  is 
properly  denied.  In  such  a  case,  whether  the  land  is  devised  or  descends 
to  the  heir,  the  executor  is  liable  npon  the  covenant,  and  must  pay  the 
damages,  if  he  have  assets. 

Ijcsskb  mat  Testitt  as  to  Valitb  ot  Leask  when.  —  A  lessee  ening  to 
recover  damages  for  the  breach  of  a  covenant  to  rebuild,  contained  in 
his  lease,  may  testify  as  to  the  value  of  the  lease  for  the  time  he  woold 
have  been  in  possession  after  the  premises  were  rebuilt  and  before  ths 
lease  expired. 

l&RCHITECT  MAT  TesTIFT  AS  TO  TiMB  IN   WhICH    Bl7IIJ>INa  GOTTLU  BB  Rb< 

BUILT  without  dtogerous  haste. 

Action  to  recover  damages  for  an  alleged  breach  of  con- 
tract to  rebuild,  contained  in  a  lease  executed  to  the  plaintiff 
by  Robert  Dunlop,  the  defendant's  testator.  The  facts  are 
sBufficiently  stated  in  the  opinion. 

E.  H.  Burdick,  for  the  appellant. 

Isaac  Lawaon^  for  the  respondent. 

Peckham,  J.  None  of  the  grounds  argued  by  the  counsel 
for  defendant  is  sufficient  to  call  for  a  reversal  of  this  judg- 
ment. 

1.  The  lease  was  properly  extended  in  the  manner  provided 
for  by  its  terms,  and  was  recognized  as  a  valid  and  existing 
lease  up  to  the  death  of  the  testator,  at  which  time  nearly  one 
half  of  the  extended  period  had  expired.  The  lease  provided 
for  an  extension  of  its  term  by  two  years,  provided  the  lessee, 
three  months  before  the  expiration  of  the  original  five  years,- 
gave  a  written  notice  to  the  lessor  of  his  desire  to  extend  the 
lease  for  that  further  period.  This  the  lessee  did.  Because 
"he  made  a  suggestion  in  that  notice  that  if  the  lessor  chose 
they  would  regard  the  lease  as  extended  two  years  and  a  half 
had  no  bearing  upon  the  sufficiency  of  the  written  notice,  and 
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the  refusal  of  the  lessor  to  grant  the  extra  six  months'  exten- 
sion acknowledged  the  right  of  the  lessee  to  the  two  years 
provided  for  by  the  lease  itself. 

2.  The  lessee  of  the  original  lease  never,  either  in  fact  or  in 
law,  surrendered  it  by  reason  of  what  took  place  in  regard  to 
the  execution  of  the  lease  by  Wallace  on  the  part  of  the  heirs 
at  law.  The  facts  show  there  were  a  widow  and  several  heirs 
at  law,  and  that  the  widow  had  a  right  of  dower  in  the  prem- 
ises, and  that  one  of  the  heirs  at  law,  at  the  time  of  the  exe- 
cution of  the  lease  by  Wallace  as  the  agent  of  the  heirs,  was 
an  infant.  The  lease  purported  to  grant  the  interest  of  the 
heirs  in  the  premises  from  the  Ist  of  the  coming  May  for 
five  years.  The  evidence  is  uncontradicted  that  the  agree- 
ment between  plaintiff  and  Mr.  Wallace  was,  that  the  plaintiff 
should  have  all  the  interest  of  all  the  parties  in  the  premises 
for  the  five  years,  and  that  when  the  plaintiff  executed  the 
lease  he  had  no  personal  knowledge  as  to  who  succeeded  to  the 
interest  of  Robert  Dunlop,  and  he  supposed  that  the  lease 
covered  the  interest  of  all  parties  having  an  interest  in  the 
premises.  It  is  also  in  proof  and  found  by  the  referee  that 
the  widow  had  a  right  of  dower  in  the  premises.  She  did  not 
sign  the  lease,  and  neither  her  interest  nor  the  interest  of  the 
infant  passed  under  it.  The  very  day  the  lease  was  received, 
signed  by  Wallace  as  agent,  the  fire  occurred.  It  is  obvious 
that  the  plaintiff  did  not  secure  by  the  lease  the  interest 
which  he  had  provided  for  by  his  agreement  with  Mr.  Wal- 
lace. The  dower  of  the  widow  was  outstanding,  and  the  inter- 
est of  the  infant  was  not  affected  by  the  lease.  The  original 
lease  was  not  surrendered,  for  the  reason  that  the  new  one  did 
not  give  plaintiff  the  interest  he  contracted  for,  and  which  he 
thought  he  was  acquiring.  Under  such  facts,  the  cases  hold 
there  is  no  surrender:  Whitney  v.  Meyers,  1  Duer,  271;  Schieffe- 
lin  V.  Carpenter,  15  Wend.  405;  Coe  v.  Hobby,  72  N.  Y.  146; 
28  Am.  Rep.  120. 

This  is  not  the  case  of  a  lease  by  one  tenant  in  common  to 
a  stranger,  purporting  to  convey  the  whole  interest  in  the  land, 
and  an  entry  by  the  lessee  under  it,  and  an  acquiescence  by 
all  the  other  tenants  in  common.  There  was  never  a  valid 
acceptance  of  the  new  lease.  The  agreement  provided  for  the 
conveyance  of  the  whole  interest  to  the  plaintiff,  and  the  par- 
ties failed  to  convey  all  of  such  interest,  and  the  plaintiff 
never  accepted  such  lease  with  knowledge  that  it  did  not  ful- 
fill the  terms  of  the  agreement,  and  there  was  never  any  entry 
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under  the  lease,  and  before  the  time  arrived  at  which  the  lease, 
by  its  terms,  was  to  become  operative,  the  property  was  not  in 
existence,  having  been  destroyed  by  fire.  Hence  the  original 
lease  remained  in  full  force. 

8.  The  defendant  moved  for  a  nonsuit  upon  the  grounds, 
among  others,  that  the  executor  had  no  power  to  rebuild,  and 
no  control  over  the  heirs  at  law  to  make  them  rebuild;  and 
also  because  on  the  death  of  the  lessor  the  plaintifif  paid  rent 
to  and  held  under  the  heirs  at  law,  and  not  under  the  defend- 
ant executor.  There  is  no  finding  by  the  referee  as  to  the 
last  alleged  fact,  and  the  evidence  does  not  show  that  such  is 
necessarily  the  fact.  It  rather  shows  the  contrary.  As  to  the 
first  ground,  that  the  executor  had  no  power  to  rebuild,  I  think 
the  authorities  are  clearly  the  other  way. 

The  presumption  is,  that  the  party  making  a  contract  in- 
tends to  bind  his  executors  and  administrators,  unless  the 
contract  is  of  that  nature  which  calls  for  some  personal  qual- 
ity of  the  testator,  or  the  words  of  the  contract  are  such  that 
it  is  plain  no  presumption  of  the  kind  can  be  indulged  in: 
Tremeere-  v.  Morisony  1  Bing.  N.  C.  89;  Reid  v.  Tenter  den,  4 
Tyrw.  Ill;  Kemochan  v.  Murray,  111  N.  Y.  306;  7  Am.  St. 
Rep.  744. 

Where  a  party  has  entered  into  a  contract  to  purchase  real 
estate,  and  dies  before  it  is  conveyed  to  him,  and  before  he  has 
paid  for  it,  his  heir  or  devisee  is  entitled  to  have  his  execu- 
tor pay  for  the  realty  out  of  the  personal  estate:  Broome  v. 
Monck,  10  Ves.  596,  611;  reargued,  619;  Livingsionv.  Newkirk^ 
3  Johns.  Ch.  312;  Wright  v.  Holbrook,  32  N.  Y.  587;  1  Sugden 
on  Powers,  8th  Am.  ed.,  293;  3  Redfield  on  Wills,  2d  ed.,  302, 
sec.  11. 

The  executor  is  not  permitted  to  violate  the  contract  of  his 
testator  after  the  latter's  death:  Wentworth  v.  Cock^  10  Ad.  & 
E.  42;  Siboni  v.  Kirkman,  1  Mees.  &  W.  419,  remarks  of 
Parke,  B. 

In  Quick  v.  Ludburrow,  3  Bulst.  30,  Lord  Coke  said  that  if 
a  man  be  bound  to  build  a  house  for  another  before  such  a 
time,  and  he  which  is  bound  dies  before  the  time,  his  execu- 
tors are  bound  to  perform  this.  To  same  efifect,  Tilney  v.  Nor- 
ris,  1  Ld.  Raym.  553;  Tremeere  v.  Morison,  1  Bing.  N.  C.  89; 
and  Reid  v.  Tenterden,  4  Tyrw.  111. 

If  the  testator  devise  his  land  to  other  parties,  the  executor 
still  remains  liable  on  the  covenant  of  his  testator.  If  the 
devisees  do  not  permit  the  executor  to  build,  the  covenant  is 
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broken,  and  it  is  the  act  of  the  devisor  in  devising  his  prop- 
erty thus  that  prevents  the  executor  from  fulfilling. 

If  the  land  descended  to  the  heir,  then  the  covenant  still 
remains  in  force;  and  if  it  should  be  that  the  executor  could 
not  force  the  heir  to  permit  the  building,  still  the  estate  is 
liable  on  the  covenant,  and  the  executor  must  pay  the  dam- 
ages if  he  have  assets.  The  judgment  here  is  only  against  him 
as  executor,  and  is  fully  warranted  in  law. 

4.  The  exceptions  to  the  rulings  of  the  referee  in  the  admis- 
sion or  rejection  of  evidence  are  not  tenable.  The  value  of 
the  lease  for  the  time  the  plaintiff  would  have  been  in  posses- 
sion after  the  premises  were  rebuilt,  and  before  the  lease  had 
expired,  was  properly  testified  to  by  the  plaintiff.  It  was  a 
matter  of  opinion  to  some  extent,  based  upon  facts,  all  of 
which  he  had  testified  to,  and  his  experience  and  knowledge 
were  more  than  that  of  any  other  person  in  regard  to  the  very 
question  which  was  asked.  The  evidence  of  Fleischman  was 
properly  admitted.  He  was  an  architect,  and  to  some  extent, 
therefore,  familiar  with  building  and  the  time  it  should  take 
to  do  certain  work,  and  with  the  fact  whether  the  work  could 
be  done  in  a  certain  time  without  dangerous  haste. 

We  are  unable  to  find  any  fair  reason  for  disturbing  thia 
judgment,  and  it  should  be  aflBrmed,  with  costs. 


Wherb  AMD  HOW  Contract  Contihubs  Obuoatobt  and  Enforceablb 
AFTER  Death  op  Contractor.  —  It  U  a  general  rule  of  law  that  contracts 
bind,  not  only  the  parties  thereto,  bat  also  their  executors  or  administra- 
tors.  The  law  presumes  that  the  parties  to  a  contract  intend  to  bind  their 
personal  representatives,  even  when  they  are  not  named  in  the  contract. 
Contracts  are  therefore,  generally  speaking,  enforceable  against  the  personal 
representatives  of  deceased  parties  thereto,  to  the  extent  of  the  assets  which 
have  come  to  their  hands:  2  Parsons  on  Contracts,  531;  Chitty  on  Con- 
tracts, 101;  1  Addison  on  Contracts,  sec.  451;  .S  Redfield  on  Wills,  302; 
Rawle  on  Covenants,  sec  312;  Broome  v.  Monck,  10  Ves.  596;  Tremeere  v. 
Mori-son,  1  Bing.  N.  C.  89;  Reid  v.  Tenterden,  4  Tyrw.  Ill;  WentvoorOi  v. 
Cock,  10  Ad.  &  E.  42;  Sihom  v.  Kirkman,  1  Mees.  &  W.  419;  Farrow  v.  WiU 
ton,  L.  R.  4  Com  P.  744;  Smith  v.  Wilmington  etc.  Co.,  83  111.  498;  Taylor  v. 
Taylor,  3  Bradf.  54;  Ferrin  v.  Myrick,  41  N.  Y.  315;  Kernochan  v.  Murray, 
111  N.  Y.  306;  7  Am.  St.  Rep.  744;  McClurev.  Gamble,  27  Pa.  St.  288; 
Sturnp/'a  Appeal,  116  Pa.  St.  33.  A  testator,  by  including  his  heirs,  does 
not  exclude  his  executors.  The  personal  representatives  are  liable,  even 
when  the  heirs  are  mentioned  and  when  they  are  not  mentioned:  1  Addison 
on  Contracts,  sec.  451;  McClure  v.  Oamhle,  27  Pa.  St.  288.  At  common  law, 
the  heir  was  liable,  in  common  with  the  personal  representative,  to  the  ex- 
tent of  the  assets  which  had  come  to  him  by  descent,  upon  all  covenants 
ander  seal  entered  into  by  his  ancestor,  in  which  he  was  expressly  named; 
but  unless  so  named,  he  was  not  liable:   1  Addison  on  Contracts,  sec.  447$ 
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R&wle  on  Covenants,  sec.  309;  2  Wait's  Actions  and  Defenses,  398;  Tkknm 
V.  Harria,  14  N.  H.  272;  40  Am.  Dec.  186. 

No   DlSTINOTlOy  BBTWBEN   LlABILTTT  FOB  BrEAOHKS  0»  DeCEDBNT's  OoN- 

TKAora  BEFORE  AND  AVTEB  HI3  DsATU.  —  The  personal  representatives  of  a 
decedent  are  liable  in  damages  for  all  breaches  of  his  contracts  occurring 
prior  to  his  death,  and  for  all  such  breaches  that  occur  subsequent  to  his 
death,  except  in  those  cases  where  his  personal  skill  or  taste  is  required  in 
the  execution  of  the  contract:  1  Addison  on  Contracts,  aeo.  451 ;  Chitty  on 
Contracts,  101;  2  Parsons  on  Contracts,  633;  Rawle  ob  Covenants,  sec.  312; 
2  Wai/s  Actions  and  Defenses,  398;  WelUv.  FydelU  10  East,  315;  SibotuY. 
Kirhnuxn,  1  Mees.  &  W.  419;  Williamt  v.  Burrell,  1  Com.  B.  402;  8mUh 
y.  Wilmington  etc.  Co.,  83  III.  498;  Hovey  r.  Newton,  11  Pick.  421;  MeClurer. 
Gamble,  27  Pa.  Si  288;  Stump/'s  Appeal,  116  Pa.  St.  33. 
Pkbsokal  Representative  Bound  to  Complete  Deokdent's  Contracts. 

—  If  a  purchaser  who  has  ordered  goods  dies  before  the  time  for  their  delir- 
«ry,  the  executor  or  administrator  must  receive  and  pay  for  the  goods,  or  he 
will  be  liable,  to  the  extent  of  the  assets  in  his  hands,  for  the  damages  that 
may  be  sustained  by  reason  of  his  refusal  to  complete  the  contract  of  the  do- 
ceased:  1  Addison  on  Contracts,  sec.  453;  Wentworth  v.  Cock,  10  Ad.  k  E.  42; 
Cooper  T.  Jarman,  L.  R.  3  Eq.  98.  And  if  a  person  contracts  to  build  a  house 
for  another  before  a  certain  day,  and  dies  before  that  day,  his  personal  repre* 
•entativea  must  go  on  and  finish  the  house,  or  they  will  be  liable  in  damages 
for  not  completing  the  decedent's  contract:  Quick  v.  Ludburrow,  3  Bulst.  30; 
Marshall  v.  Broadhurst,  1  Cromp.  &  J.  405;  CoUinaon  v.  Lister,  20  Beav.  356. 
And  where  a  person  contracts  with  a  builder  to  erect  a  house  on  land  be- 
longing to  him,  and  dies  before  the  house  is  finished,  his  representative  must 
have  the  house  completed  oat  of  the  personal  estate  of  the  deceased  in  the 
first  instance:  Cooper  v.  Jarman,  L.  R.  3  Eq,  98;  BibleU  v.  Wallia,  1  Daly,  360; 
Taylor  V.  Taylor,  3  Bradf.  54.  The  personal  representative  of  a  deceased 
lessee  is,  in  contemplation  of  law,  the  assignee  of  the  term,  and  is  liable  aa 
such  upon  all  covenants  running  with  the  land,  such  as  covenants  to  repair, 
to  the  extent  of  the  assets  in  bis  hands;  and  it  is  no  plea  to  an  action  on  such 
a  covenant  that  the  premises  yield  no  profit:  1  Addison  on  Contracts,  sec. 
448;  Tilney  v.  Norria,  1  Ld.  Raym.  553;  Tremeer*  v.  Morison,  1  Bing.  N.  C. 
89;  lieid  t.  Tenterden,  4  Tyrw.  111.  But  unless  authorized  by  the  will,  a 
testator  cannot  carry  on  the  trade  of  the  testator,  except  to  wind  it  up;  Col- 
iinson  v.  Lister,  20  Beav.  356.  The  rights  and  liabilities  of  the  heir  and  the 
personal  representatives  of  a  person  deceased,  in  respect  to  any  contracts  en- 
tered into  by  him  for  the  purchase  or  sale  of  real  estate,  are  to  be  determined 
solely  by  the  rights  and  lial)ilities  of  the  contracting  party  as  those  questions 
•tood  at  the  time  of  his  death:  3  Redfield  on  Wills,  302;  Broome  v.  Monck, 
10  Ves.  596. 

CoNTBAora  Of  Personal  Nature  Detebminbd  by  Death  of  Contbaotor. 

—  Where  an  executory  contract  is  of  a  strictly  personal  nature,  the  death  of 
the  contractor  absolutely  determines  the  contract.  In  contracts  of  this  kind 
it  is  an  impi  ied  condition  that  the  death  of  either  party  shall  dissolve  the 
contract.  l-Ixamples  of  contracts  of  this  class  are:  Contracts  of  authors 
to  write  books,  of  attorneys  to  render  professional  services,  of  physicians  to 
cnre  particular  diseases,  of  teachers  to  instruct  pupils,  and  of  masters  to  teach 
apprentices  a  trade  or  calling:  1  Parsons  on  Contracts,  131;  1  Addison 
•n  Contracts,  sec.  396;  Marshall  v.  Broadhurst,  1  Cromp.  &  J.  405;  CoUinson 
w.  Lister,   20  Beav.  356;  Fanoto  v.   Wilson,  L.  R.  4  Com.  P.  744;   Houm 
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S.  M.  Co.  T.  Roseiusteel,  24  Fed.  Rep.  683;  Smith  v,  Wilmington  ete.  Co.,  83  111. 
498;  MeOill  r.  MeOill,  2  Met.  (Ky.)  258;  Blakt  v.  Niks,  13  N.  H.  469;  38 
Am.  Deo,  506;  Kernochan  ▼.  Murray,  111  N.  Y.  306;  7  Am.  St.  Rep.  744; 
Dickinson  7.  Calahan,  19  Pa.  St  227;  W/iiU  r.  Commonwealth,  89  Pa.  St  167; 
Stump/' t  Appeal,  116  Pa.  St.  33. 

Bat  where  the  contract  with  the  deceased  is  executory,  and  the  personal 
repreientatiTe  can  fairly  and  fully  execute  it  as  well  as  the  deceased  himself 
eould  hare  done,  he  may  do  so,  and  enforce  the  contract  And  on  the  other 
hand,  the  personal  representative  is  boand  to  complete  such  a  contract,  and 
if  he  fails  to  do  so,  he  may  be  compelled  to  pay  damages  out  of  the  assets  in 
his  hands:  1  Parsons  on  Contracts,  131;  Saboni  v.  Kirkman,  1  Mees.  &  W. 
418;  WetUvmrih  r.  Cock,  10  Ad.  &  E.  42;  Janin  v.  Browne,  59  Gal.  87;  Smith 
V.  Wilmington  etc  Co.,  83  111.  498;  WhiU  ▼.  Commonwealih,  39  Pa.  8t  167; 
Billings's  Appeal,  106  Pa.  St.  558.  In  the  case  of  Janin  t.  Browne,  59  CaL 
45,  the  majority  of  the  court  said:  "In  construing  contracts  it  is  permissible 
for  a  court  to  place  itself  as  near  as  may  be  in  the  position  of  the  parties. 
The  complaint  alleges  that  the  deceased  was  the  owner  of  a  large  tract  of 
land  adjacent  to  and  Aurronnding  the  land  of  plaintiff  on  which  the  house 
was  erected,  '  and  was  desirous  of  improving  and  building  up  said  neighbor- 
hood, for  the  purpose  of  attracting  purchasers  for  his  said  land.'  With  thle 
inducement  he  agreed  to  improve  the  lands  of  plaintiff,  to  superintend  the 
house  erected  by  the  expenditure  of  plaintifiF's  money,  and  to  guarantee  hin» 
a  certain  profit  upon  the  investment.  All  that  required  any  peculiar  skill, 
taste,  or  judgment  was  done  by  deceased  in  his  lifetime.  We  are  of  opinion 
that  the  eon  tract  and  right  of  action  upon  it  survived." 

It  must  be  confessed  that  the  line  of  demarkation  between  the  two  kinds  of 
contracts  under  consideration  is  not  very  clearly  marked  in  some  instances. 
And  no  doubt  the  facts  and  circumstances  of  each  particular  case  will  be  taken 
into  account  in  determining  whether  the  contract  was  purely  personal  in  ite 
nature,  and  therefore  determined  by  the  death  of  the  party,  or  one  which  the 
personal  representative  could  complete  as  well  as  the  deceased  could  have 
done.  Thus  in  the  case  of  Dickinson  y.  Calahan,  19  Pa.  St.  227,  one  of  the 
parties  to  the  contract  agreed  to  sell  to  the  other  all  the  lumber  to  be  sawed 
at  his  mill  during  the  next  five  years,  to  average  three  hundred  thousand  feet 
a  year,  but  not  stipulating  for  any  particular  quantity  in  any  one  year,  the 
lumber  to  be  paid  for  as  delivered,  the  heirs  or  representatives  of  the  parties 
not  being  mentioned,  it  was  held  that  this  contract  was  merely  a  personal 
relation,  which  was  dissolved  by  the  death  of  either  party  thereto,  and  that 
the  administrator  was  not  bound  to  complete  it,  nor  for  any  breach  thereof 
occurring  after  the  contractor's  death;  while  in  the  later  case  of  Billings'* 
Appeal,  106  Pa.  St  558,  it  was  held  that  a  contract  for  the  cutting  of  timber, 
which  does  not  necessarily  involve  the  personal  skill  or  expert  knowledge 
of  the  contractor,  which,  by  its  terms,  is  extended  to  the  heirs,  executors, 
and  administrators  of  the  parties,  and  which  can  be  completed  within  a 
reasonable  time,  survived  the  death  of  both  parties,  and  bound  their  per- 
sonal representatives.  The  fact  that  such  a  contract  can  be  completed  within 
a  reasonable  time  is  doubtless  important  in  such  cases.  For  an  executor, 
unless  expressly  authorized  by  the  will,  cannot  carry  on  the  trade  of  the  tes- 
tator, except  to  wind  it  up:  CoUinson  v.  Lister,  20  Bear.  356. 

CoNTRAOT  TO  Marry  EXTINGUISHED  BY  Death  OF  Promisob.  —  A  con- 
tract to  marry  is  regarded  as  personal  in  its  nature,  and  is  extinguished  by 
the  death  of  the  promisor,  and  an  action  far  the  breach  of  such  a  contract 
tannot  be  maintained  against  his  personal  representative.     Nor  is  the  prom- 
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isM  •  creditor  of  tb«  promisor  to  whom  a^lministration  can  be  granted:  1 
Parsons  on  Contracts,  130;  8  Wait's  Actions  and  Defenses,  261;  Chamherlainr. 
WiUiamson^  2  Mania  &  S.  40S;  Subhina  v.  Palmer,  1  Pick.  71;  11  Am.  Dec 
146;  SnutA  v.  Sherman,  4  Cash.  408.  CorUra,  Shuler  v.  Millsapa^  71  N.  C.  297, 
ander  a  statute  of  that  state.  In  delivering  the  opiuion  of  the  court  in  Steb- 
bhu  w.  Palmer,  1  Pick.  71,  11  Am.  Deo.  146,  Wilde,  J.,  said:  "An  action  for 
the  breach  of  a  promise  of  marriage  would  not  survive,  for  it  is  a  contract 
merely  personal;  at  least  it  does  not  necessarily  affect  property.  The  prin* 
eipal  ground  of  damages  is  disappointed  hope;  the  injury  complained  of  is 
violated  faith,  more  resembling,  in  ■ubstanoe,  deceit  and  fraud,  than  a  mere 
common  breach  of  promiae." 

But  an  agreement  to  rapport  a  bastard  child  aurvires  the  death  of  the 
promisor,  and  may  be  enforced  againat  his  perscHial  representative:  Stump/'» 
AppeeU,  116  Pa.  St.  83. 

COMl-KAOT  or  OUABAMTT  NOT  TbRKINATID  ST  DXATH  OV  GCABANTOR. — 

There  are  cases  which  hold  that  a  continuing  guaranty,  where  each  new 
advance  constitutes  a  fresh  consideration,  is,  in  the  absence  of  any  express 
provision  to  the  contrary,  revoked,  as  to  subsequent  advances,  by  the  death 
of  the  guarantor:  Harriea  v.  FavxxU,  L.  R.  15  Eq.  Cas.  311;  OouUhart  v. 
ClemenUon,  L.  R.  6  Q.  B.  D.  42.  But  where  a  guaranty  creates  a  continuing 
pecuniary  obligation,  the  consideration  for  which  is  entire  and  given  ouoe  for 
all,  the  contract  is  not  terminated  by  the  death  of  the  guarantor,  unless  the 
intention  that  it  shall  so  terminate  is  clearly  expressed  in  the  guaranty  itself. 
And  thia  is  particularly  the  case  where  the  guaranty  is  one  which  the  guar* 
antor  could  not  have  determined  in  his  lifetime:  Lloyd's  v.  Harper,  L.  R.  16 
Ch.  D.  290;  EstaU  qfRapp  v.  Phcxwt  Ina.  Co,,  113  111.  390;  56  Am.  Rep.  427; 
Menard  v.  Scudder,  7  La.  Ann.  385;  56  Am.  Dec.  610;  Kemochan  v.  Murray, 
HI  N.  Y.  306;  7  Am.  St.  Rep.  744.  But  see,  corUra,  Jordan  v.  Dobbins,  122 
Mass.  1 68,  23  Am.  Rep.  305,  where  it  was  held  that  a  guaranty  of  the  payment 
for  goods  to  be  sold  to  another,  not  founded  upon  any  present  consideration 
passing  to  the  guarantor,  and  providing  that  it  should  continue  until  written 
notice  should  be  given  of  its  termination,  ia  revoked  by  the  death  of  the 
guarantor. 

Contract  ot  Suretyship  not  Terminated  by  Death  o»  Surett.  —  The 
death  of  a  surety  on  a  bond  conditioned  to  perform  an  act  within  a  certain 
definite  period,  or  before  notice  to  the  obligee  of  withdrawal  therefrom,  does 
not  terminate  his  liability,  and  his  personal  representatives  will  be  respon* 
eible,  especially  where  the  surety  binds  himself,  his  heirs,  executors,  and 
administrators:  Heeht  v.  Weaver,  34  Fed.  Rep.  Ill;  Moore  v.  Wallis,  18  Ala. 
458;  HigfUofoer  v.  Moore,  46  Ala.  387;  Royal  Ins.  Co.  v.  Davies,  40  Iowa,  469i 
20  Am.  Rep.  581;  Oreenv.  Young,  8  Areenl.  14;  22  Am.  Dec.  218. 

In  Hunt's  Appeal,  105  Pa.  St.  128,  it  was  held  that  a  eovenant  to  be  re* 
sponsible  for  and  guarantee  payment  of  the  interest  on  a  mortgage  until  the 
mortgaged  premises  should  be  so  improved  as  to  constitute  adequate  security 
for  the  debt  survives  the  death  of  the  covenantor.  In  Browne  v.  McDonald, 
129  Mass.  66,  it  was  decided  that  a  contract,  the  duration  of  which  is  not 
fixed,  to  pay  a  reasonable  compensation  for  the  board,  tuition,  and  clothing 
of  a  p^^rsoa  whom  the  promisor  is  not  bound  to  support,  terminates  with 
the  death  of  the  promisor. 

CoNTBAcr  aw  Joint  Obligor  Terminated  bt  hh  Death.  —  It  is  a  well- 
■ettled  rule  of  law  that  if  one  of  two  or  more  joint  obligors  dies,  his  personal 
representatives  are,  at  law,  discharged  from  liability,  and  the  survivor  (W  sor* 
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vivors  alone  can  be  sued  on  the  obligation:  Towers  ▼.  Moor,  2  Vern.  98; 
Simpson  v.  Vaughan,  2  Atk.  31;  Pickersjill  y.  Lahens,  15  WalL  140;  Bradley 
T.  Burwell,  3  Denio,  61;  Oetty  v.  Bimse,  49  N.  Y.  385;  10  Am.  Rep.  379; 
Wood  V.  Fisk,  63  N.  Y.  245.  And  the  same  rule  is  applied  in  equity,  unless 
the  obligation  was,  by  fraud  or  mistake,  made  joint,  instead  of  being  made 
joint  and  several:  1  Story's  Eq.  Jur.,  sees.  162-164;  Simpson  v.  Field,  2  Cas. 
Ch.  22;  Sumner  v.  Powell,  2  Mer.  35o;  1  Turn.  &  R.  423;  Wilmer  v.  Currey, 
2  De  Gex  &  S,  347;  Other  v.  Iveson,  3  Drew.  177;  Jones  v.  Beach,  2  DeGex, 
M.  &  O.  886;  Richardson  v.  Hoi-ton,  6  Beav.  185;  Hanison  v.  FUld,  2  Wash. 
(Va.)  136;  Carpenter  v.  Provoost,  2  Sand.  537;  Oetty  v.  Binsse,  49  N.  Y.  385; 
10  Am.  Rep.  379;  Wood  v.  Fisk,  63  N.  Y.  245;  20  Am.  Rep.  528.  In  United 
States  V.  Price^  9  How.  92,  a  joint  and  several  bond  had  been  given  to  the 
United  States  for  certain  duties,  but  the  United  States  had  recovered  judg- 
ment against  all  the  obligors  jointly,  and  it  was  held  that  the  plaintiff,  hav- 
ing thus  elected  to  hold  them  as  joint  debtors,  could  not  proceed  in  equity 
against  the  estate  of  one  of  them  who  had  died. 

It  is  not  a  principle  of  equity  that  every  joint  contract  ia  to  be  considered 
as  if  it  were  joint  and  several:  Sumner  v.  Povxll,  2  Mer.  30;  1  Turn.  &  R.  423; 
Jones  V.  Beach,  2  De  Gex,  M.  &  G.  886.  When  the  obligation  exists  only  by 
virtue  of  the  covenant,  its  extent  is  to  be  meewured  only  by  the  words  of  the 
covenant:  Sumner  v.  Powell,  2  Mer.  30;  1  Turn.  &  R.  423.  But  where  it  is 
clearly  shown  that  an  obligation  intended  to  be  made  joint  and  several  has, 
by  fraud  or  mistake,  been  made  joint  only,  equity  will  grant  relief  against  the 
fraud  or  mistake,  and  will  hold  the  representatives  of  the  deceased  obligor 
responsible:  1  Story's  Eq.  Jur.,  sec.  162;  Simpson  v.  Vaughan,  2  Atk.  31. 
Where  two  or  more  persons  become  sureties  for  another  in  a  joint  obligation, 
there  is  an  implied  agreement  among  the  sureties,  arising  at  the  time  when 
they  execute  the  principal  contract,  that,  as  between  themselves,  they  will 
contribute  ratably  towards  discharging  any  liability  which  they  may  incur 
in  consequence  of  becoming  such  sureties;  and  such  agreement  is  binding 
upon  the  representatives  of  any  of  them  who  may  die:  Bradley  v.  Burweli^  3 
Denio,  61. 

Personal  REPRESENTAnvBa  not  BotmD  bt  Proposals  ov  Decedent.  — 
A  mere  offer  or  proposal  made  by  a  person  in  his  lifetime,  but  not  accepted 
before  his  death,  will  not  bind  his  personal  representatives:  Orand  Lodge 
1.  0,  O.  T.  V.  Famham,  70  CaL  158;  PraU  v.  Trustees  of  Baptist  Society  qf  Elgin, 
93  m.  475;  34  Am.  Rep,  187;  Wallace  v.  Townsend,  43  Ohio  St  637;  54  Am. 
Rep.  829;  Phipps  v.  Jones,  20  Pa.  St.  260;  69  Am.  Dec.  708;  He^fenstein's  Estate, 
77  Pa.  St  328;  18  Am.  Rep.  449.  An  administrator  has  no  right  to  make 
an  invalid  contract  of  his  intestate  binding  npon  his  Mtate:  8mkk  ▼.  Bretk- 
nan,  62  Mioh.  349;  4  Am.  8t  &ep.  867. 
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RuDD  V.  Robinson. 

[126  Nbw  York,  113.] 

DiRKCTOR  OB  Stockholder  of  Corporation  not  Charobablb  with 
Knowlsdob  of  its  Transactions.  —  A  director  or  stockholder  of  a 
corporation  is  not  chargeable  with  actual  kaowledge  of  its  business 
transactions  merely  because  he  is  such  director  or  stockholder. 

Books  of  Accodnt  of  Corporation  not  of  Themselves  Competent  Evi- 
dence to  Establish  Liability  of  Director  to  Corporation.  —  In  an 
action  brought  in  behalf  of  a  corporation  against  one  of  its  directors  to 
establish  an  account  or  claim  against  him,  the  books  of  account  of  the 
corporation  are  not  competent  evidence,  of  themselves,  to  establish  his 
liability.  A  corporation  seeking  to  enforce  a  claim  against  one  of  its 
directors  or  stockholders  must  establish  it  by  the  application  of  the  same 
rules  of  evidence  that  are  applied  in  an  action  broagbt  by  an  individual 
to  enforce  a  claim  against  any  defendant. 

The  opinion  states  the  case. 

Thomas  Darlington,  for  the  appellant. 

Benjamin  F.  Blair,  for  the  respondent. 

Earl,  J.  The  plaintiff  is  receiver  of  the  Goodwillie-Wyman 
Company,  an  insolvent  manufacturing  corporation  organized 
under  the  laws  of  this  state.  The  action  was  brought  in  equity 
to  charge  the  defendant  as  a  trustee  of  the  corporation  for  the 
unlawful  receipt  and  appropriation  of  its  money  and  property. 
An  interlocutory  judgment  was  rendered  against  him,  charging 
him  with  a  large  amount  of  money  thus  improperly  received 
and  appropriated. 

The  liability  of  the  defendant  for  this  money  was,  in  the 
main,  established  by  the  account-books  of  the  corporation, 
and  the  principal  contention  on  his  behalf  upon  this  appeal  is, 
that  those  books  were  improperly  received  as  evidence  against 
him. 

The  capital  of  the  corporation  was  fifty  thousand  dollars, 
of  which  Robinson,  Briggs,  and  Innet,  three  of  the  directors, 
owned  one  thousand  dollars  each;  and  the  balance  of  the  stock 
was  owned  by  Fisk  and  Goodwillie,  the  two  other  directors. 
Goodwillie  was  president,  Fisk  treasurer,  and  Briggs  vice- 
president  and  secretary,  of  the  corporation. 

There  was  no  proof  that  the  defendant  had  actual  knowl- 
edge of  the  entries  contained  in  the  books  which  were  used  as 
evidence  against  him,  or  that  he  authorized  such  entries,  or 
caused  them  to  be  made.  There  was  no  proof  from  which  the 
law  would  raise  a  legal  presumption  that  he  had  knowledge  of 
the  entries,  unless  he  is  chargeable  with  such  knowledge  from 
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*he  mere  fact  that  he  was  a  stockholder  and  trustee  of  the. 
corporation. 

There  is  no  rule  of  law  which  charges  a  director  or  stock- 
holder of  a  corporation  with  actual  knowledge  of  its  business 
transactions  merely  because  he  is  such  director  or  stockholder. 
In  this  case  the  broad  claim  is  made  that  in  an  action  by  a 
corporation  against  one  of  its  members  to  enforce  a  personal 
liability  to  the  corporation,  its  books  are  competent  evidence 
against  him  to  show  the  condition  of  the  accounts  between, 
him  and  it,  and  to  establish  the  extent  of  his  liability  to  it 
upon  their  simple  production,  and  proof  that  they  are  the 
books  of  the  corporation,  kept  as  such  by  its  oflScers  and 
agents.  The  proposition  is  thus  announced  in  the  points  of 
the  learned  counsel  for  the  plaintiflf:  "  Between  a  corporation 
and  its  members,  all  its  books,  regularly  kept  by  its  officers- 
and  agents  for  the  purpose  of  recording  its  transactions  and 
properly  conducting  its  business,  are  per  se  evidence." 

The  cases  reported  in  this  country  and  England  bearing 
upon  this  question  are  very  numerous,  and  the  general  expres- 
sions of  judges  contained  in  their  opinions  are  not  entirely 
harmonious.  The  conflict,  however,  is  mainly  in  the  dicta  o£ 
judges,  and  not  in  decisions  actually  made. 

The  books  of  corporations  for  many  purposes  are  evidence, 
not  only  as  between  the  corporation  and  its  members,  and 
between  members,  but  also  as  between  the  corporation  or 
its  members  and  strangers.  They  are  received  in  evidence 
generally  to  prove  corporate  acts  of  a  corporation,  such  as  its 
incorporation,  its  list  of  stockholders,  its  by-laws,  the  formal 
proceedings  of  its  board  of  directors,  and  its  financial  condi- 
tion when  its  solvency  comes  in  question.  But  we  have  not 
been  able,  after  a  careful  examination  of  the  authorities  cited 
by  the  counsel  for  the  plaintiff,  and  many  others,  to  find  any 
case  in  which  it  has  been  decided  that  the  books  of  account  of 
a  corporation  are  competent  evidence,  of  themselves,  to  estab- 
lish an  account  or  claim  against  a  trustee  or  stockholder  in  an 
action  brought  in  behalf  of  the  corporation ;  and  it  has  been 
repeatedly  said  by  judges  and  text-writers  that  they  are  not 
competent  for  that  purpose. 

In  Wharton  on  Evidence,  3d  ed,,  sec.  662,  it  is  said  that  even 
in  suits  by  a  corporation  against  its  members,  its  books  cannot 
6e  used  as  "  proving  in  behalf  of  the  corporation  self-serving 
entries."  In  Angell  and  Ames  on  Corporations,  11th  ed.,  sec. 
S79,  it  is  said:  *'  Entries  in  the  books  of  a  corporation  of  pri- 
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vate  pecuniary  transactions  with  a  stockholder  are  not  admis- 
sible against  him,  especially  when  it  does  not  appear  by  whom 
the  entries  were  made."     See  also  2  Waterman  on  Corpora- 
tions, 646.     In  Eager  v.  Cleveland,  36  Md.  476,  in  an  action 
by  a  creditor  of  a  manufacturing  corporation  against  a  stock- 
}i<  Mer  to  enforce  his  individual  liability  for  a  debt  contracted 
by  the  company,  it  was  held  that  the  books  of  the  corporation 
relating  to  its  private  transactions  were   not   admissible   in 
evidence.     In  Hill  v.  Manchester  etc.  Water  Works  Co.y  5  Barn. 
&  Adol.  866,  by  a  clause  in  the  charter  of  the  defendant,  it 
was  enacted  that  its  clerks  should,  in  a  book  provided  by  the 
company,  keep  an  account  of  all  acts,  proceedings,  and  trans- 
actions of  the  company,  and  that  every  proprietor  should  have 
liberty  to  inspect  the  same,  and  take  copies  of  the  entries;  and 
it  was  held  that  entries  of  the  proceedings  in  the  books  thus 
kept  by  the  clerk  were  not  admissible  in  evidence  on  behalf 
of  the  company  against  one  of  their  own  members  suing  them. 
Denman,  C.  J.,  writing  the  opinion,  and  speaking  of  certain 
facts  to  be  proved,  said:  "These  points  of  fact,  however, could 
only  be.  established  by  the  books  kept  by  the  clerk  of  the  com- 
pany; and  the  question  now  to  be  decided  is,  whether  they  are 
evidence  against  the  plaintiff.     It  is  argued  that  they  were, 
because  he  was  a  proprietor,  and  the  books  of  a  partnership 
are  evidence  against  any  one  of  the  partners,  and  more  partic- 
ularly as  the  act  requires  such  books  of  the  proceedings  to  be 
kept,  and  that  all  the  proprietors  shall  have  free  access  to 
them  at  all  reasonable  times.     We  are,  however,  of  opinion 
that  the  principle  on  which  partnership  books  are  evidence 
against  the  partners  is,  that  they  are  the  acts  and  declara- 
tions of  such  partners,  being  kept  by  themselves,  or  by  their 
authority  by  their  servants,  and  under  their  direction  and 
superintendence.      But  the  clerk  of  the  company,  once  ap- 
pointed, is  subject  to  the  control  of  no  individual  member, 
and  the  free  access  provided  for  is  only  for  the  purpose  of  in- 
spection.   A  proprietor  entering  into  a  contract  with  the  com- 
pany  must  be  deemed  a  stranger,  and  can  be  affected  by  no 
entry  made  under  orders  from  the  entire  body." 

In  Haynes  v.  Brown,  36  N.  H.  545,  the  action  was  by  a 
creditor  of  a  corporation  to  recover  against  a  stockholder,  and 
it  was  held  that  the  books  of  the  corporation  were  not  admis- 
sible against  a  member  of  the  company  as  evidence  of  his 
private  transactions  or  dealings  with  the  company,  and  that 
in  respect  to  them  he  was  to  be  regarded  as  a  stranger.     That 
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case  has  been  frequently  cited  by  text-writers  and  judges,  and 
its  authority  for  the  rule  thus  announced  has  never  been  ques« 
tioned,  so  far  as  we  can  discover.  In  Chenango  Bridge  Co.  v. 
Lewis,  63  Barb.  Ill,  it  was  held  that  the  books  of  a  bridge 
company,  proved  by  its  treasurer  to  have  been  received  by 
him  as  the  company  books  upon  his  accession  to  the  oflBce, 
containing  an  account  of  the  tolls  received  for  the  bridge  for 
several  years  previous  to  that  time,  were  not  admissible  as 
against  the  defendant,  a  stockholder  of  the  company,  to 
prove  the  amount  of  the  tolls  received  during  that  period, 
without  the  necessary  and  preliminary  proof  as  to  such  tolls; 
but  that  such  books  proved,  by  its  treasurer,  to  have  been 
kept  him,  and  to  contain  correct  entries  of  tolls,  as  given  to 
him  by  the  toll-gatherer,  coupled  with  the  proof  by  the  toll- 
gatherer  that  he  had  made  correct  returns  of  the  tolls  received 
by  him,  were  admissible,  because  proved  by  the  treasurer  who 
kept  them.  See  also  Olney  v.  Chadsey,  7  R.  I.  224;  Wheeler  v. 
Walker,  45  N.  H.  355.  In  Pearsall  v.  Western  Union  Tel.  Co., 
124  N.  Y.  256,  21  Am.  St.  Rep.  662,  the  plaintiff  was  a  stock- 
holder-of  the  defendant,  and  brought  the  action  to  recover 
damages  against  the  defendant  for  not  properly  transmitting 
a  message,  and  it  was  offered  to  be  proved,  in  defense  of  the 
action,  that  the  board  of  directors  had  adopted  a  resolution 
that  it  would  not  be  liable  for  mistakes  or  delays  in  the  trans- 
mission or  delivery  of  unrepeated  messages,  and  would  not  be 
liable  for  damages  arising  from  delays  in  the  transmission  or 
delivery  of  a  repeated  message  beyond  an  amount  specified; 
and  it  was  insisted  that  a  share-holder  was  chargeable  with 
notice  of  this  resolution.  The  resolution  was  excluded,  and 
the  defendant  excepted,  and  it  was  held  that  in  this  there  was 
no  error;  that  a  share-holder  in  a  corporation  is  not  charge- 
able with  constructive  notice  of  resolutions  adopted  by  the 
board  of  directors,  or  by  provisions  in  the  by-laws  regulating 
the  mode  in  which  its  business  shall  be  transacted  with  its 
customers,  and  that  the  plaintiff's  rights  arising  out  of  de- 
fendant's contract  to  transmit  the  message  were  in  no  wise 
limited  by  its  regulations  or  by-laws  not  brought  to  his  knowl- 
edge. That  case  is  ample  authority  to  show  that  the  defend- 
ant in  this  case  was  not  chargeable  with  knowledge  of  the 
entries  made  in  the  books  of  this  company,  and  that  such 
books  were  not  competent  evidence  against  him  of  such  en- 
tries. The  principle  at  the  foundation  of  that  decision  is, 
that  the  business  transactions  of  a  corporation  with  its  mem- 
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bers  are  on  the  same  footing  as  its  transactions  with  strangers, 
and  that  the  business  entries  in  the  books  of  a  corporation  are 
no  more  evidence  against  the  members  than  they  are  against 
strangers. 

After  a  careful  consideration  of  all  the  cases  which  have 
come  to  our  attention,  we  can  perceive  no  principle  upon 
which  the  account-books  of  a  corporation  can  be  evidence 
against  a  member  of  the  corporation  of  the  accounts  and  en- 
tries therein  made  in  a  suit  brought  by  the  corporation  or  its 
representatives  against  him  to  enforce  his  liability  upon  such 
account.  The  officers  and  book-keepers  of  a  corporation  are 
in  no  sense  his  agents.  Individually,  he  has  no  control  over 
their  acts,  and  has  no  responsibility  therefor;  and  in  making 
the  entries  they  do  not,  in  any  legal  sense,  represent  or  bind 
him.  As  to  the  competency  of  such  books,  directors  and 
stockholders  of  a  corporation  stand  upon  the  same  footing. 
It  is  quite  true  that  a  director  stands  in  a  more  favorable 
position  to  know  what  is  going  on  within  the  corporation  and 
to  be  more  familiar  with  its  books  in  some  cases  than  a  stock- 
holder. He  has  the  right  to  inspect  the  books  of  the  corpora- 
tion, and  so  has  a  stockholder.  A  stockholder  having  the 
ability  is  just  as  able  to  become  familiar  with  the  contents  of 
the  books  of  a  corporation  to  which  he  belongs  as  a  director; 
and  there  is  no  principle  of  law  by  which  a  director  can  be 
charged  with  knowledge  of  the  entries  in  the  books  of  a  cor- 
poration, which  is  not  equally  applicable  to  its  stockholders- 
It  is  frequently  easier  to  charge  a  director  with  knowledge  of 
the  books  than  it  is  to  charge  a  stockholder,  because  he  usu- 
ally has  an  active  part  in  the  management  of  the  corporation; 
but  as  a  general  rule,  many  directors  in  corporations  are  just 
as  ignorant,  and  necessarily  so,  of  the  particular  accounts  con- 
tained in  its  books  as  stockholders  are.  It  would  be  quite  a 
dangerous,  and  we  think  startling,  proposition  to  hold  that  a 
clerk  or  other  officer  in  a  business  corporation  could  enter 
charges  in  its  books  of  account  against  a  director  or  stock- 
holder which  could  be  proved  in  favor  of  the  corporation  by 
the  mere  production  of  the  books,  thus  throwing  upon  him,  or 
his  personal  representatives  after  his  death,  the  burden  of  ex- 
plaining the  entries  or  showing  them  to  be  untrue,  and  we 
believe  the  doctrine  has  no  support  in  principle  or  authority. 
A  corporation  seeking  to  enforce  a  claim  against  one  of  its 
directors  or  stockholders  must  establish  it  by  the  application 
of  the  same  rules  of  evidence  which  are  applied  in  an  action 
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brought  by  an  individual  to  enforce  a  claim  against  any  de- 
fendant. 

It  was  admitted  on  the  argument  of  this  case  that  the  evi- 
dence furnished  by  the  account-books  was  vital  to  the  plain- 
tiflF's  case,  and  we  therefore  do  not  deem  it  important  to 
examine  the  other  points  zealously  and  ably  argued  before  us. 

For  the  error  pointed  out,  the  judgment  should  be  reversed, 
and  a  new  trial  granted,  costs  to  abide  event. 


Directors  and  Share-holders  of  Corporations,  when  not  Charge- 
able WITH  Knowledge  of  its  Acrs.  — A  share-holder  is  not  chargeable  with 
constructive  notice  of  the  resolutions  of  its  directors:  Pearsall  v.  Western 
Union  Tel.  Co.,  124  N.  Y.  256;  21  Am.  St.  Rep.  662.  In  order  to  bind  a 
stockholder,  and  make  valid  a  contract  which  would  otherwise  be  void,  it 
must  be  shown  that  he  had  knowledge  of  tuch  contract:  Wilbur  v.  Stoepel,  82 
Mich.  344;  21  Am.  St.  Rep.  568.  In  First  Nat.  Bank  v.  Drake,  29  Kan.  311, 
44  Am.  Rep.  646,  the  court  said:  "  We  do  not  think  it  can  be  said,  as  a  mat- 
ter of  law,  that  the  directors  are  conclusively  presumed  to  know  the  general 
business  of  the  corporation."  Knowledge  of  some  of  the  directors  does  not 
imply  knowledge  of  all:  Leggett  v.  New  Jersey  etc.  Co.,  1  N.J.  Eq.  541;  23  Am. 
Dec.  728.  A  stockholder  to  whom  a  corporation  became  immediately  in- 
debted in  excess  of  the  statutory  limit  cannot  recover  against  stockholders 
who  did  not  consent:  Connecticut  etc.  Bank  v.  Mske,  62  N.  H.  178. 

Entry  in  Books  of  Corporation  not  Sufficient  to  Charge  a  Di- 
rector. —  A  director  will  not  be  held  responsible  on  entries  made  in  the 
books  of  the  concern,  of  which  he  had  no  knowledge:  First  Nat.  Bank  v. 
Drake,  29  Kan.  311;  44  Am.  Rep.  646. 
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Relation  between  Bank  and  Dbpositor  That  of  Debtor  and  Credi- 
TOR.  —  Deposits  of  money  made  by  a  depositor  with  a  bank  create  be- 
tween them  the  relation  of  debtor  and  creditor,  and  the  law  implies  a 
contract  on  the  part  of  the  bank  to  disburse  the  money  standing  to  the 
depositor's  credit  only  upon  his  order  and  in  conformity  with  his  direc- 
tions. 

Bank  cannot  Charge  Depositor  with  Payments  Made  without  his 
DiRECriON.  — A  batik  is  not  entitled  to  charge  against  its  depositor's  ac- 
count any  sums  as  payments,  unless  they  have  been  made  to  such  persons 
as  he  directed.  Payments  of  the  depositor's  funds  made  by  the  bank 
without  his  order  afford  to  it  no  protection  when  called  upon  by  him  to 
account  for  the  money  deposited. 

Payments  upon  For(jeu  Indoiu^ements  do  not  Exonerate  Bank  where 
Depositor  not  Chargeable  with  Negligence.  —  Paj'ments  made  by 
a  bank  upon  forged  indorsements  are  at  its  peril,  unless  it  can  claim  pro- 
tection upon  some  principle  of  estoppel,  or  by  reason  of  some  negligence 
chargeable  to  the  depositor. 
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Account  Stated  by  Bank  to  its  Depositor  mat  be  Opened  upon 
Proof  of  Fraud  or  Mistake.  — An  account  stated  by  a  bank  to  its 
depositor,  by  its  balancing  and  returning  to  him  big  pass-book,  with  the 
Touchers,  can  always  be  opened  upon  proof  of  mistake  or  fraud,  unless 
the  depositor  is  chargeable  with  negligence.  The  only  effect  of  the  si- 
lence of  the  depositor  as  to  the  correctness  of  the  account  rendered  by 
the  bank  is  to  put  upon  him  the  burden  of  showing  that  the  account,  as 
stated,  was  the  result  of  fraud  or  mistake. 

Drawer  of  Check  is  not  Presumed  to  Know  Siqnatdtib  or  Payee.  — 
The  drawer  of  a  bank  check  is  not  presumed  to  know  the  signature  of 
the  payee.  The  bank  must,  at  its  peril,  determine  that  question. 
When,  therefore,  a  bank  returns  to  its  depositor  a  check,  as  evidence 
of  a  payment  made  by  his  direction,  he  has  the  right  to  assume  that  the 
bank  has  ascertained  the  indorsement  upon  it  to  be  genuine. 

Ohxck  Madb  Payable  to  Order  of  Fictitious  Person  not  in  Effect 
Payabue  to  Bearer  when.  —  The  rule  that  a  negotiable  instrument 
made  payable  to  the  order  of  a  fictitious  person  and  negotiated  by  the 
maker  has  the  same  validity,  as  against  the  maker  and  all  persons  having 
knowledge  of  the  facts,  as  if  payable  to  bearer,  applies  only  to  paper 
put  into  circulation  by  the  maker  with  knowledge  that  the  name  of  the 
payee  does  not  represent  a  real  person.  Such  paper  cannot  be  treated 
as  payable  to  bearer  unless  the  maker  knows  the  payee  to  be  fictitious, 
and  actually  intends  to  make  it  payable  to  a  fictitious  person. 

Bquitablb  Defense  Unavailable  when. — In  an  action  against  a  bank, 
brought  by  a  depositor  to  recover  money  deposited  with  it,  part  of  which 
it  bad  paid  out  on  checks  upon  which  a  clerk  of  the  plaintiff  had  forged 
the  indorsements  of  the  payees,  it  appeared  that  said  clerk  had  made 
good  to  the  payees  the  amounts  of  such  checks,  and  the  defendant  set 
op  this  fact  as  a  partial  equitable  defense,  but  as  it  did  not  appear 
with  what  funds  or  in  what  manner  said  clerk  made  such  payments,  nor 
that  they  were  made  at  the  expense  or  to  the  injury  of  the  defendant,  nor 
that  the  plaintiff  profited  by  them,  and  as  it  did  appear  that  the  plain- 
tiff had  paid,  on  account  of  the  frauds  of  said  clerk,  more  than  the  amount 
of  these  checks,  it  was  held  that  a  refusal  to  charge  that  the  plaintiff, 
not  having  sustained  any  loss  by  reason  of  such  checks,  was  not  entitled 
to  recover  upon  them  was  not  error. 

Action  to  recover  money  deposited  with  a  bank.  The 
opinion  states  the  case. 

William  Allen  Butler,  for  the  appellant 

Elihu  Rooty  for  the  respondents. 

O'Brien,  J.  This  appeal  brings  here  for  review  a  judg- 
ment of  over  two  hundred  and  twenty-three  thousand  dollars 
recovered  by  the  plaintifiFs  against  the  defendant,  upon 
a  state  of  facts  fully  found  and  stated  by  the  referee 
in  his  report,  and  in  regard  to  which  there  is  little,  if 
any,  serious  dispute  between  the  parties.  The  form  of  the 
action  is  for  the  recovery  of  a  sum  of  money  which,  it  is 
claimed,  the  defendant  undertook,  when  accepting  the  plain- 
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tiffs'  deposits,  to  pay  to  them  or  upon  their  order  and  direction. 
It  has  been  found,  and  is  admitted  on  both  sides,  that  on  the 
7th  of  April,  1884,  the  plaintiffs  had  upon  deposit  to  their 
credit  with  the  defendant  the  sum  of  $14,499.08;  that  from 
this  date  to  the  close  of  business,  on  the  third  day  of 
October,  1888,  the  defendant  had  and  received,  to  and  for  the 
use  of  the  plaintiffs,  various  other  sums  of  money  deposited 
from  time  to  time  between  these  dates  by  the  plaintiffs  with 
the  defendant,  amounting  in  the  aggregate  to  $6,213,586.71; 
that  between  the  seventh  day  of  April,  1884,  and  the  close  of 
business,  on  the  third  day  of  October,  1888,  the  defendant 
paid  to  the  order  of  the  plaintiffs  on  their  checks,  drawn  against 
the  balance  above  stated  and  the  deposits  subsequently  made, 
various  sums  of  money  amounting  in  the  aggregate  to  $6,030,- 
040.29.  This  would  leave  a  balance  due  to  the  plaintiffs  by 
the  defendant  of  $198,045.50,  which,  with  interest,  is  the  sum 
that  constitutes  the  subject  of  this  controversy.  The  defend- 
ant alleged  in  its  answer  that  all  moneys  deposited  with  it  by 
the  plaintiffs  were  fully  paid  upon  their  order  and  by  checks 
drawn  upon  it  by  them,  and  in  order  to  meet  and  disprove  the. 
plaintiffs'  claim  that  there  was  due  to  them  from  the  defend- 
ant at  the  close  of  business,  on  the  third  day  of  October, 
1888,  the  sum  of  $198,045.50,  the  defendant  produced  twenty- 
seven  checks,  all  signed  by  the  plaintiffs  and  drawn  upon  the 
defendant,  directing  the  payment  of  sums  respectively  aggregat- 
ing the  total  balance  above  mentioned,  and  to  recover  which 
the  plaintiffs  brought  the  action.  That  the  defendant  actually 
paid  these  checks  is  not  disputed,  and  the  case  is  thus  made 
to  turn  upon  the  question  whether  they  are  available  to  the 
defendant  as  lawful  vouchers,  establishing  the  fact  that  the 
moneys  claimed  by  the  plaintiffs  were  paid  out  by  the  defend- 
ant upon  these  checks  according  to  the  order  and  direction  of 
the  plaintiffs.  A  clear  understanding  of  the  question  involved 
requires  a  brief  statement  of  the  facts  and  circumstances  under 
which  the  twenty-seven  checks  were  signed  by  the  plaintiffs 
and  presented  to  and  paid  by  the  defendant.  The  plaintiffs 
are  a  well-known  law  firm  in  the  city  of  New  York,  engaged 
in  an  extensive  business  which,  in  its  organization,  had  a  de- 
partment known  as  the  *'  Real  Estate  Department."  In  this 
branch  of  their  business  they  examined  titles  for  clients  who 
were  lenders  of  money  on  bond  and  mortgage,  carried  out  and 
completed  such  loans,  and  occasionally  examined  titles  for 
clients  who  were  purchasers  of  real  estate.     One  of  the  mem- 
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bers  of  the  firm  had  general  charge  of  this  department,  but 
the  details  of  the  business  and  the  execution  of  the  work  were 
intrusted  to  subordinates.  One  James  E.  Bedell,  a  lawyer  who 
had  been  admitted  to  the  bar  in  the  year  1868,  and  had  been 
in  the  employ  of  the  plaintiffs  since  1873,  assisting  in  the  real 
estate  department,  was,  in  the  year  1881,  practically  put  in 
charge  of  the  work  of  this  department,  under  the  direction 
of  the  member  of  plaintiffs'  firm  who  had  the  general  charge. 
Bedell  was  an  experienced  and  capable  lawyer.  The  plaintiffs 
believed  that  he  was  honest  and  trustworthy,  and,  prior  to  the 
discovery  of  the  very  extraordinary  crimes  in  connection  with 
these  checks,  they  had  no  reason  whatever  to  suspect  or  dis- 
trust him.  During  the  period  covered  by  the  transactions  in 
question,  the  plaintiffs  employed  one  Dodge,  a  competent  ex- 
pert book-keeper,  who  took  charge  of  the  plaintiffs'  books  and 
acted  as  cashier.  He  kept  the  account  between  the  plaintiffs 
and  defendant.  He  filled  out  all  the  checks  and  made 
all  the  entries  in  the  check-books,  and  the  checks,  when 
paid  by  defendant,  came  to  him  with  the  pass-book,  which 
was  balanced  by  the  defendant,  and  the  vouchers,  includ- 
ing the  checks  in  question,  returned  with  the  book,  from  time 
to  time,  at  frequent  intervals.  The  course  of  the  business 
in  which  the  checks  in  question  were  issued  was,  substantially, 
as  follows:  The  plaintiffs'  client,  who  wished  to  make  a  loan 
through  them,  furnished  the  money,  which  went  directly 
anto  the  plaintiffs'  general  bank  account  with  the  defendant. 
Against  the  sum  to  be  loaned  and  thus  put  to  the  plaintiffs' 
credit,  checks  were  filled  up  by  Dodge,  the  cashier,  from  a 
written  statement  made  by  Bedell,  showing  the  amount  required 
to  pay  liens  or  charges  on  the  property  to  be  mortgaged,  the 
amount  of  the  plaintiffs'  charges  and  any  other  items  entering 
into  the  transaction,  and  the  balance  to  be  paid  the  borrower. 
-After  filling  up  the  checks,  Dodge  would  take  the  check-book> 
•with  the  fiUed-up  checks,  to  a  member  of  the  firm  for  signa- 
ture, showing  him  the  entries  in  the  check-book  of  the  deposit 
of  the  client's  money,  and  the  statement  of  Bedell  as  to  the 
payments  to  be  made,  and  thereupon  the  check  would  be 
signed  by  the  plaintiffs,  in  the  name  of  the  individual  partner 
to  whom  it  was  presented  by  Dodge,  the  firm  name  being 
«ngraved  on  each  check,  and  the  individual  signature  under- 
written. Dodge  would  then  take  away  the  check-book  and 
•deliver  the  several  checks  to  Bedell.  In  this  manner  the 
twenty -seven  checks  in  question  were  intrusted  by  the  plain- 
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tiflTs  to  Bedell,  their  clerk,  for  delivery  to  the  payees  respect- 
ively therein  named,  who  were  in  good  faith  believed  by  the 
plaintiffs  to  be  real  persons,  entitled  to  receive  the  amount  of 
said  checks,  respectively,  from  them  or  their  clients.  The 
defendant  paid  the  checks  to  a  third  person,  upon  an  indorse- 
ment thereon  of  the  payees  named,  forged  by  Bedell,  who 
converted  the  proceeds  to  his  own  use.  The  names  of  the 
payees  written  in  sixteen  of  the  twenty-seven  checks,  drawn 
for  sums  aggregating  $112,818.72,  were  not  the  names  of  real, 
but  fictitious,  persons.  The  remaining  eleven  checks,  drawn 
for  sums  aggregating  $85,227.08,  were  made  payable  to  the 
order  of  real  persons,  whose  indorsements  were  in  every  case 
forged  by  Bedell.  Only  three  of  the  checks,  drawn  for  less 
than  two  thousand  four  hundred  dollars,  were  paid  to  Bedell 
by  defendant.  All  the  others  were  deposited,  from  time  to 
time,  in  various  other  banks  in  the  city  of  New  York,  and  the 
money  thereon  received  by  Bedell  from  these  banks,  and  the 
checks  all  ultimately  paid  by  defendant  through  the  ex- 
changes in  the  clearing-house,  in  the  due  and  regular  course 
of  business.  As  to  the  sixteen  checks  payable  to  the  order  of 
fictitious  persons,  the  plaintiffs  were  led  by  fraudulent  con- 
trivances and  representations  on  the  part  of  Bedell,  the  details 
of  which  appear  in  the  record,  to  believe,  and  they  did  in  fact 
believe,  until  the  discovery  of  the  forgeries,  that  such  payees 
were  real  persons;  and  as  to  all  the  checks,  the  plaintifiFs  did 
not  intend  that  any  of  them  should  go  into  circulation,  or 
should  be  paid  by  the  defendant  otherwise  than  through  a  de- 
livery to  and  indorsement  by  the  payee  named  therein.  The 
checks  were  paid  in  every  case  by  the  defendant,  without  any 
inquiry  as  to  the  genuineness  of  the  indorsements,  and  in  reli- 
ance upon  the  responsibility  of  the  parties  presenting  the 
same,  and  not  in  reliance  upon  anything  done  or  forborne  by 
the  plaintiffs,  except  that  they  were  signed  by  them.  There 
is  no  claim  that,  at  the  time  the  defendant  paid  the  checks,  it 
had  any  knowledge  or  suspicion,  or  reason  to  suspect,  that  any 
of  the  indorsements  were  forged,  or  that  any  of  the  names  were 
fictitious,  or  that  there  was  any  fraud  or  irregularity  in  respect. 
to  any  of  the  checks  or  any  indorsement  or  writing  thereon. 
The  plaintiffs*  confidence  in  Bedell,  and  his  representation  of 
them  in  all  their  dealings  with  clients,  concerning  loans  on 
real  estate,  continued  without  interruption  until  one  of  these 
clients,  upon  examining  a  fabricated  mortgage  sent  to  him  by 
Bedell,  had  his  attention  arrested  by  the  faintness  of  the  im- 
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pression  of  the  seal  of  the  register  on  the  certificate  of  record, 
that  he  sent  the  mortgage  to  the  register's  office  for  a  better 
sealing.  This  led  to  the  discovery  of  all  the  frauds,  forgeries, 
fabrications  of  documents,  attestations,  and  official  certificates 
carried  on  by  him  in  the  plaintiffs'  office  for  more  than  four 
years.  The  plaintiffs  did  not  discover  that  the  indorsements 
oft  the  checks  had  been  forged,  or  that  the  amount  thereof 
had  not  been  paid  to  them  or  their  order,  until  nearly  four 
months  after  May  22,  1888,  which  was  the  date  of  the  last 
check  so  forged.  On  the  discovery  of  the  facts,  and  before 
the  commencement  of  this  action,  the  plaintiffs  tendered  the 
checks  to  the  defendant,  and  demanded  that  the  amount 
of  the  same  should  be  paid  to  them,  or  credited  in  their 
account  by  the  defendant,  which  tender  and  demand  was 
refused. 

The  various  deposits  of  money  made  from  time  to  time  by 
the  plaintiffs  with  the  defendant  created  the  relation  of  debtor 
and  creditor,  and  the  law  implies  a  contract  on  the  part  of 
the  defendant  to  disburse  the  money  standing  to  the  plaintiffs' 
credit  only  upon  their  order  and  in  conformity  with  their 
direction's.  The  defendant  is  not  entitled  to  charge  against 
the  plaintiffs'  account  any  sums  as  payments,  unless  they  have 
been  made  to  such  persons  as  the  plaintiffs  directed.  Such 
payments  as  were  made  without  the  order  of  the  plaintiffs  of 
their  funds  by  the  defendant  afford  to  it  no  protection  when 
called  upon  by  the  plaintiffs  to  account  for  the  money  de- 
posited. Payments  made  upon  forged  indorsements  are  at 
the  peril  of  the  bank,  unless  it  can  claim  protection  upon  some 
principle  of  estoppel,  or  by  reason  of  some  negligence  charge- 
able to  the  depositor.  These  rules  are  so  familiar  and  so  well 
established  and  illustrated  by  the  adjudged  cases  that  a  bare 
reference  to  them  is  all  that  is  needful  here:  Crawford  v.  West 
Side  Bank,  100  N.  Y.  53;  53  Am.  Rep.  152;  ^tna  Nat.  Bank 
V.  Fourth  Nat.  Bank,  46  N.  Y.  86;  7  Am.  Rep.  314;  Corn  Ex- 
change Bank  v.  Nassau  Bank,  91  N.  Y.  80;  43  Am.  Rep.  655; 
Phoenix  Bank  v.  Risley,  111  U.  S.  125;  Bank  of  British  North 
America  v.  Merchants'  Nat.  Bank,  91  N.  Y.  106;  Marine 
Bank  v.  Fulton  Bank,  2  Wall.  256;  First  Nat.  Bank  v.  Whit- 
man, 94  U.  S.  347;  Citizens'  Nat.  Bank  v.  Importers'  and  Traders* 
Bank,  119  N.  Y.  195. 

The  statement  of  the  account  made  by  the  defendant 
to  the  plaintiffs  from  time  to  time,  the  balancing  of  the 
bank   pass-book   and   the   return  of  the   same  to  the  plain- 
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tiffs  with  the  vouchers,  including,  as  they  did,  the  checks  in 
controversy,  with  the  forged  indorsements  thereofl,  constitute 
no  obstacle  to  the  maintenance  of  this  action  by  the  plaintiffs, 
as  they  were  ignorant  of  the  facts  and  circumstances  under 
which  the  checks  were  issued  and  put  in  circulation.  An  ac- 
count thus  stated  can  always  be  opened  upon  proof  of  mis- 
take or  fraud,  and  the  only  effect  of  the  plaintiffs'  silence  as 
to  the  correctness  of  the  account  rendered  by  the  defendant 
is  to  put  upon  them,  in  this  action,  the  burden  of  showing  that 
the  account,  as  stated,  was  the  result  of  fraud  or  mistake,  a 
burden  which  they  have  fully  assumed  and  met,  as  the  referee 
has  found. 

It  is  urged  that  the  plaintiffs  owed  the  duty  to  the  defend- 
ant of  examining  the  vouchers  returned  to  them  with  the 
balanced  pass-book  from  time  to  time,  and  that  a  careful  ex- 
amination of  the  same  would  have  disclosed  the  fact  that  the 
money  was  received  upon  the  checks  by  Bedell,  and  his  for- 
geries thus  detected.  The  duty  of  examining  the  returned 
vouchers  was  delegated  by  the  plaintiffs  to  their  cashier  and 
book-keeper,  who  was  a  faithful  and  competent  person  for 
many  years  in  plaintiffs'  employ.  The  referee  found  as  a 
fact,  from  all  the  circumstances  of  the  case,  that  the  failure  to 
discover  the  forgeries  sooner  than  they  were  was  not,  in  any 
case,  caused  by  any  neglect,  on  the  part  of  the  plaintiffs  or 
their  cashier,  of  any  duty  that  the  plaintiffs  owed  to  the  de- 
fendant. The  examination  of  the  checks  would,  of  course, 
enable  the  plaintiffs  to  ascertain  whether  their  own  signature 
was  genuine,  and  whether  the  amount,  date,  or  name  of  the 
payee  had  been  changed,  but  would  not  necessarily  enable 
them  to  detect  the  forgery  of  the  payee's  name.  The  law  im- 
posed no  duty  upon  the  plaintiffs  to  do  more  than  they  did  to 
ascertain  whether  the  indorsements  on  the  checks  were  gen- 
uine. The  defendant's  contract  was  to  pay  the  checks  only 
upon  a  genuine  indorsement.  The  drawer  is  not  presumed 
to  know,  and  in  fact  seldom  does  know,  the  signature  of  the 
payee.  The  bank  must,  at  its  own  peril,  determine  that  ques- 
tion. It  has  the  opportunity,  by  requiring  identification  when 
the  check  is  presented,  or  a  responsible  guaranty  from  the 
party  presenting  it,  of  ascertaining  whether  the  indorsement 
is  genuine  or  not.  When  it  returns  the  check  to  the  depositor, 
as  evidence  of  a  payment  made  by  his  direction,  the  latter 
has  the  right  to  assume  that  the  bank  has  ascertained  the 
fact  to  be  that  the  indorsement  is  genuine:    Weisser  v.  Denison^ 
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10  N.  Y.  68;  61  Am.  Dec.  731;  Welsh  v.  German-American 
Bank,  73  N.  Y.  424;  29  Am.  Rep.  175;  Frank  v.  Chemical  Nat. 
Bank,  84  N.  Y.  209;  38  Am.  Rep.  501;  First  Nat.  Bank  v. 
Whitman,  94  U.  S.  347;  Leather  Mfg.  Bank  v.  Morgan,  117 
U.  S.  107.  The  plaintiffs  committed  the  examination  of  the 
vouchers  when  returned  from  the  bank  to  a  faithful  and  com- 
petent cashier,  who  failed  to  discover  the  forged  indorsements. 
There  is  not  the  slightest  reason  to  believe  that  if  the  checks 
had  been  examined  by  one  of  the  plaintiffs  themselves,  the  re- 
sult would  have  been  any  different.  We  are  unable  to  see  that 
anything  was  done  or  omitted  by  the  plaintiffs,  with  respect 
to  the  examination  of  the  indorsements  upon  the  vouchers, 
that  excuses  the  defendant  from  its  obligation  to  pay  upon  a 
genuine  order  only.  Nor  can  we  perceive  anything  done  or 
omitted  by  the  plaintiffs  in  the  general  conduct  and  manage- 
ment of  their  business,  or  in  the  employment  of  and  confi- 
dence reposed  in  Bedell,  that  estops  them  from  alleging  that 
the  twenty-seven  checks  were  paid  without  their  authority. 

Whether  the  plaintiffs  were  guilty  of  any  negligence  in  that 
regard  ^as  a  question  of  fact,  and  the  finding  is,  that  they 
were,  in  so  far  as  the  defendant  was  concerned,  reasonably 
prudent  and  careful,  and  that  the  payment  of  the  checks  was 
not  caused  by  any  negligence  on  their  part,  and  we  do  not  think 
it  can  be  said  that  this  finding  is  without  evidence.  Moreover, 
it  is  found  that  the  defendant  paid  the  twenty-seven  checks, 
in  each  case,  without  any  inquiry  as  to  the  genuineness  of  the 
•indorsements,  and  in  reliance  upon  the  responsibility  of  the 
persons  presenting  the  same  for  payment,  and  not  in  reliance 
upon  anything  done  or  forborne  by  the  plaintiffs,  except  the 
fact  that  the  checks  had  been  drawn  by  them;  and  further^ 
that  all  the  checks  except  the  three  paid  directly  to  Bedell, 
and  amounting  to  less  than  two  thousand  four  hundred  dol- 
lars, were  presented  to  the  defendant  by  and  paid  to  banks 
perfectly  solvent,  and  liable  to  respond  to  the  defendant  for 
all  moneys  paid  upon  the  forged  indorsements.  These  find- 
ings, supported,  as  they  are,  by  the  evidence,  dispose  of  much 
of  the  argument  upon  which  it  is  sought  to  establish  the  prop- 
osition that  the  plaintiffs  are,  by  reason  of  their  own  acts  and 
omissions,  estopped  from  claiming  that  the  checks  were  paid 
by  the  defendant  without  their  authority.  The  facts  upon 
which  an  estoppel  must  always  be  based  are  found  against  the 
defendant.  Bedell,  in  issuing  the  false  checks  and  fabricating 
the  false  papers  to  conceal  his  crime,  did  not  act  as  the  plain- 
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tiffs'  agent,  and  his  acts  in  this  regard  are  not  binding  upon 
them,  nor  are  they  in  any  manner  affected  by  his  knowledge  of 
the  facts.  The  questions  that  arise  in  this  case,  and  are  so  ably 
and  elaborately  discussed  in  the  briefs  of  counsel,  with  respect 
to  the  examination  of  the  returned  checks  and  pass-book, 
the  manner  in  which  the  plaintiffs'  business  was  conducted» 
and  the  degree  of  care  and  supervision  that  was  exercised 
over  their  subordinates,  how  far  the  plaintiffs  are  bound  by 
the  criminal  acts  and  knowledge  of  their  clerk,  as  well  as  the 
general  rule  of  estoppel,  when  applied  to  this  class  of  cases, 
are  not  new.  They  have  been  frequently  and  fully  discussed 
in  the  numerous  cases  in  this  court,  involving  the  rights  and 
duties  of  banks  and  depositors,  and  it  would  extend  this  opin- 
ion beyond  reasonable  limits,  and  serve  no  useful  purpose,  to 
go  over  the  ground  again:  Frank  v.  Chemical  Nat.  Bank^ 
84  N.  Y.  209;  38  Am.  Rep.  501;  Welsh  v.  German- American 
Bank,  73  N.  Y.  424;  29  Am.  Rep.  175;  Weisser  v.  Denison,  10 
N.  Y.  68;  61  Am.  Dec.  731;  People  v.  Bank  of  North  America^ 
75  N.  Y.  547;  Leather  Mfg.  Bank  y.  Morgan,  117  U.  8.  107; 
Mayor  etc.  v.  Bank  of  England,  L.  R.  21  Q.  B.  D.  160. 

It  is  enough  to  state  our  general  conclusion  that,  with  re- 
spect to  all  these  points,  the  defendant  has  failed  to  establish 
any  defense  to  the  action. 

It  is  claimed  by  the  defendant  that  the  sixteen  checks  made 
payable  to  the  order  of  persons  having  no  existence  were,  in 
legal  effect,  payable  to  bearer.  It  is  provided  by  statute  that 
paper  made  payable  to  the  order  of  a  fictitious  person,  and  ne- 
gotiated by  the  maker,  has  the  same  validity,  "as  against  the 
maker  and  all  persons  having  knowledge  of  the  facts,  as  if 
payable  to  bearer":  1  Rev.  Stats.,  p.  768,  sec.  5. 

We  are  of  the  opinion,  upon  examination  of  the  authorities 
cited  by  counsel  on  both  sides,  that  this  rule  applies  only  to 
paper  put  into  circulation  by  the  maker  with  knowledge  that 
the  name  of  the  payee  does  not  represent  a  real  person.  The 
maker's  intention  is  the  controlling  consideration  which  deter- 
mines the  character  of  such  paper.  It  cannot  be  treated  as 
payable  to  bearer,  unless  the  maker  knows  the  payee  to  be 
fictitious,  and  actually  intends  to  make  the  paper  payable  to 
a  fictitious  person:  Irving  National  Bank  v.  Alley,  79  N.  Y.  536; 
Turnhdl  v.  Bowyer,  40  N.  Y.  456;  100  Am.  Dec.  523;  Vagliano 
V.  Bank  of  England,  L.  R.  22  Q.  B.  D.  103;  L.  R.  23  Q.  B.  D. 
243;  Arvistrong  v.  National  Bank,  46  Ohio  St.  512;  16  Am.  SL 
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Rep.  655;  7  Railway  and  Corporation  Law  Journal,  114;  Gib- 
son V.  Minet,  1  H.  Black.  569. 

The  findings  of  the  referee  that  the  plaintiffs  in  good  faith 
believed  that  the  names  of  the  payees  represented  real  persons 
entitled  to  receive  from  them  the  amount  of  the  check  in  each 
<;a6e,  having  been  led  to  believe  this  by  the  fraudulent  con- 
trivances of  Bedell,  and  that  they  intended  that  Bedell  should 
deliver  the  check  to  a  real  payee  therein  named,  and  that  they 
did  not  intend  that  they  should  go  into  circulation  or  be  paid 
by  defendant  otherwise  than  through  a  delivery  to  and  indorse- 
ment by  the  payee  named,  and  that  plaintifiFa  gave  no  author- 
ity to  Bedell  to  indorse  the  name  of  the  payee  or  to  put  the 
checks  into  circulation,  and  that  no  one  in  fact  relied  on  any 
appearance  of  authority,  derived  from  the  plaintiffs,  in  Bedell 
to  indorse  the  payee's  name  upon  the  checks  or  to  put  them 
in  circulation,  disposes  of  this  question.  The  indorsement  of 
the  names  of  the  fictitious  payees  upon  the  checks,  with  intent 
to  deceive  and  to  put  the  checks  in  circulation,  constituted  the 
crime  of  forgery,  by  means  of  which,  and  without  any  fault 
of  the  plaintiffs,  payment  was  obtained  thereon.  The  defend- 
ant does  not  occupy  any  difierent  position  with  reference  to 
the  checks  payable  to  fictitious  payees  than  it  does  with  refer- 
ence to  those  payable  to  real  parties  whose  indorsements  were 
forged. 

Bedell  of  course  knew  that  the  payees  were  fictitious,  but 
he  was  not  acting  within  the  scope  of  his  employment,  but  in 
carrying  out  a  scheme  of  fraud  upon  the  plaintiffs;  and  under 
such  circumstances,  his  knowledge  cannot  be  imputed  to  his 
principals:  Frank  v.  Chemical  Nat.  Bank,  84  N.  Y.  209;  38 
Am.  Rep.  501;  Weisser  v.  Denison,  10  N.  Y.  68;  61  Am.  Dec. 
731;  Welsh  v.  German- American  Bank,  73  N.  Y.  424;  29  Am. 
Rep.  175;  Cave  v.  Cave,  L.  R.  15  Ch.  Div.  643,  644. 

The  case  presents  another  and  peculiar  question.  It  seems 
that  ten  of  the  eleven  checks  which  were  made  payable  to  the 
order  of  real  persons  were  made  good  by  Bedell  to  the  several 
payees,  and  the  defendant  has  set  up  these  facts  in  its  answer 
as  a  partial  equitable  defense.  The  referee  made  no  findings 
on  the  subject,  but  Bedell  so  testified,  and  was  not  contradicted; 
and  the  question  arises  upon  a  request  by  the  defendant  to 
find,  in  substance,  that  the  amount  of  these  ten  checks  having 
been  made  good  by  Bedell  to  the  several  payees,  the  plaintiffs, 
having  sustained  no  loss  by  reason  of  the  payment  thereof, 
are  not  entitled  to  recover  in  this  action  against  the  defendant 
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any  sum  on  account  of  or  by  reason  of  the  payment  by  defend- 
ant of  the  same.  The  request  was  refused,  and  the  defendant 
excepted.  Keeping  in  view  the  theory  of  this  actidn,  and 
regarding  the  evidence  before  the  referee,  we  cannot  perceive 
that  there  was  any  error  in  refusing  the  request. 

Bedell  testified,  in  substance,  that  at  the  time  of  the  com-  3 
mencement  of  the  action  the  plaintiffs  were  liable  to  clients  to 
the  extent  of  two  hundred  and  sixty-four  thousand  dollars  on 
account  of  his  frauds.  There  were  two  hundred  thousand  dol- 
lars in  fabricated  mortgages  which  had  been  delivered  by 
Bedell  to  clients  on  account  of  an  equal  sum  of  money  paid 
by  the  clients  to  plaintiffs  for  investment,  and  which  Bedell 
had  converted  to  his  own  use.  The  sixty-four  thousand  dol- 
lars was  obtained  through  other  frauds  upon  clients,  which  the 
plaintiffs  were  liable  to  be  called  upon  to  make  good.  One  of 
the  plaintiffs  testified  that  his  firm  had  actually  paid  to  clients 
on  account  of  Bedell's  frauds  over  two  hundred  and  forty-two 
thousand  dollars.  It  was  not  shown  by  what  funds  or  in  what 
manner  Bedell  made  good  to  the  payees  the  amount  of  the 
checks  intended  for  them.  None  of  the  money  paid  by  him 
was  traced  to  the  defendant.  The  plaintiffs'  action  was  not 
upon  the  checks,  nor  for  damages  by  reason  of  their  payment, 
but  on  defendant's  implied  promise  to  pay  the  money  deposited 
to  the  plaintiffs  or  upon  their  order.  The  plaintiffs'  case  was 
made  out  without  the  checks  at  all,  except  so  far  as  they  were 
necessary  as  proof  to  open  the  account  stated.  In  substance, 
the  referee  was  asked  to  hold  that  by  reason  of  the  payment 
by  Bedell  of  the  amount  of  the  checks  to  the  persons  named 
therein,  without  any  reference  to  the  source  from  which  the 
money  came,  they  were  to  be  charged  to  the  plaintiffs  the 
same  as  if  paid  by  their  authority.  The  proof  given  did  not 
justify  this  conclusion.  As  it  was  not  shown  that  such  pay- 
ment was  made  at  the  expense  or  to  the  injury  of  the  defend- 
ant, or  that  the  plaintiffs  were  benefited  by  it,  beyond  their 
whole  loss,  the  cause  of  action  stated  in  the  complaint  was  not 
affected  by  the  fact.  It  is,  no  doubt,  true  that  payment  or 
indemnity  to  the  payees  of  checks  diverted  as  these  were, 
made  by  the  wrong-doer,  might,  under  certain  circumstances,A 
constitute  a  basis  for  equitable  relief  in  an  action  of  this  kii 
but  the  proof  did  not  go  far  enough  to  warrant  it  in  this  case. 

The  very  recent  case  of  Vagliano  v.  Bank  of  England,  L.  R. 
22  Q.  B.  D.  103,  L.  R.  23  Q.  B.  D.  243,  occupied  such  a  prom- 
inent place  in  the  discussions  of  the  questions  involved  in  this 
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appeal  by  the  courts  below,  and  it  is  now  so  earnestly  pressed 
upon  our  attention  by  the  learned  counsel  for  the  defendant 
as  a  controlling  authority  in  support  of  his  views,  that  we  con- 
sider it  necessary  to  refer  to  it  and  point  out,  so  far  as  we  can, 
the  rule  or  principle  which  it  decides.  In  the  magnitude  of 
the  sum  involved,  the  boldness  and  ingenuity  with  which  a 
clerk  perpetrated  a  stupendous  fraud  upon  his  employer,  and 
in  many  other  respects,  that  case  doubtless  bears  a  very  strong 
resemblance  to  this.  The  question  there  was,  whether  the 
defendant  was  entitled  to  debit  the  plaintifiF,  one  of  its  deposi- 
tors, with  forty-three  forged  bills  of  exchange,  amounting  in 
the  aggregate  to  seventy-one  thousand  five  hundred  pounds, 
which  it  had  paid  upon  a  genuine  acceptance  by  the  plain- 
tiff, but  procured  by  fraud,  under  substantially  the  following 
circumstances:  Vagliano,  the  plaintiff,  was  a  merchant  and 
foreign  banker  in  London,  with  correspondents  in  various 
parts  of  the  world,  and  transacting  an  enormous  business  with 
the  defendant,  his  general  banker.  He  employed  in  his  office 
a  considerable  number  of  clerks,  and  among  them  oneGlyka, 
who  had  charge  of  the  foreign  correspondence.  One  Vucina, 
a  merchant  and  banker  at  Odessa,  was,  and  for  thirty  years 
had  been,  one  of  Vagliano's  correspondents,  transacting  with 
him  a  large  business,  and  having  practically  unlimited  credit. 
For  many  years  he  had  drawn  drafts  for  large  amounts,  when 
necessary,  upon  the  plaintiff,  payable  sometimes  to  his  own 
order,  but  more  frequently  to  the  order  of  a  payee  named 
therein.  The  course  of  business  in  the  office  was  well  known 
to  Glyka,  who  procured  specimens  of  Vucina's  letters  of  ad- 
'•ice,  which  always  preceded  the  drafts,  and  specimens  of 
the  drafts  themselves.  Having  done  so,  he  had  paper  pre- 
pared identical  in  general  appearance  and  texture  with  that 
upon  which  Vucina's  genuine  letters  and  bills  were  written. 
This  enabled  him  to  forge  letters  of  advice  and  drafts  with 
Vucina's  name  as  drawer,  which  he  executed  with  extraordi- 
nary skill,  and  in  each  case  he  wrote  upon  the  face  of  the  bill, 
as  payees,  the  name  of  C.  Petridi  &  Co.,  a  firm  who  carried 
on  business  at  Constantinople  and  had  business  relations 
with  Vucina,  but  had  no  connection  whatever  with  the  fabri- 
cated drafts.  Glyka  caused  these  forged  letters  of  advice 
and  drafts  to  be  laid  before  Vagliano,  his  principal,  who,  be- 
ing deceived  by  the  skillful  manner  in  which  the  papers  were 
prepared,  and  the  confidence  he  reposed  in  his  clerks,  wrote  a 
genuine  acceptance  on  the  face  of  each  bill  as  it  was  put  before 


April,  1891.]    Shipman  v.  Bank  of  State  of  New  York.    835 

hira,  from  time  to  time,  during  a  period  of  some  four  months, 
payable  in  every  case  at  the  Bank  of  Engla^id.  These  fabri- 
cated bills,  having  been  thus  accepted,  were  placed  with  the 
other  and  genuine  bills  in  a  box  in  the  office,  to  be  delivered 
according  to  the  usual  course  of  business,  to  the  proper  party, 
when  called  for.  Glyka  stole  the  bills  from  the  box,  forged 
the  indorsement  of  the  payees  thereon,  presented  them  at  the 
counter  of  the  bank,  and  received  the  money  thereon.  By 
the  English  bills  of  exchange  act  of  1882  (45  &  46  Vict.,  c. 
61,  sec.  7,  subd.  3),  it  was  enacted,  with  reference  to  bills  of 
exchange,  that  "  where  the  payee  is  a  fictitious  or  non-exist- 
ing person,  the  bill  may  be  treated  as  payable  to  bearer." 
The  bank  defended  upon  two  grounds:  1.  That  they  were 
protected  by  this  statute;  and  2.  That  the  plaintiff  was  guilty 
of  such  negligence  as  precluded  him  from  claiming  that 
the  payments  made  upon  these  bills  were  without  author- 
ity. On  the  trial  of  the  action  before  Mr.  Justice  Charles,  the 
plaintiff  recovered:  L.  R.  22  Q.  B.  D.  103.  On  appeal,  the 
judgment  was  affirmed,  the  master  of  the  rolls  alone  dissent- 
ing, on  the  ground  that  the  bank  was  protected  by  the  bills  of 
exchange  act:  L.  R.  23  Q.  B.  D.  243.  Thus  far  the  views  of 
the  court  on  both  hearings  were  in  harmony  with  the  conten- 
tion of  the  plaintiffs  in  the  case  at  bar,  both  as  to  the  construc- 
tion of  the  statute  and  the  facts  bearing  on  the  question  of 
negligence.  The  judgment,  however,  has  recently  been  re- 
versed by  the  house  of  lords,  and  we  have  been  furnished 
with  copies  of  the  opinions  given  upon  the  final  decision 
of  the  appeal,  and  have  given  to  them  the  careful  considera- 
tion which  the  high  authority  of  the  tribunal  from  which 
they  emanate  and  the  importance  of  the  case  seems  to  de- 
mand. The  main  point  upon  which  the  case  turned  in  the 
review  by  the  house  of  lords,  as  we  understand  the  opinions, 
was  the  construction  to  be  given  to  the  bills  of  exchange  act. 
It  was  held,  contrary  to  the  opinions  below,  that  whenever  the 
name  inserted  as  payee  is  without  any  intention  that  payment, 
shall  be  made  only  in  conformity  therewith,  the  payee  thena 
becomes  a  fictitious  person  within  the  meaning  of  the  act,  and! 
therefore  tiie  forty-three  bills  were  within  the  statute,  though 
Petridi  &  Co.  were  in  fact  existing  and  real  persons.  When 
this  conclusion  was  reached,  the  plaintiff's  case  necessarily 
failed,  as  it  was  but  another  way  of  stating  that  the  bank  paid 
the  fabricated  bills  according  to  their  legal  tenor  and  effect, 
and  according  to  the  plaintiff's  directions;  that  is,  to  bearer. 
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It  is  hardly  necessary  to  add  that  if  we  could  follow  that  case 
in  giving  construction  to  our  statute,  the  same  result  would 
follow  in  this  case.  But  it  is  quite  obvious  that  we  cannot. 
The  language  is  diflferent.  Our  statute  is  a  codification  of  the 
common  law,  while  the  English  statute  is,  and  was  intended 
to  be,  a  departure  from  it.  In  so  far  as  the  opinions  deal  with 
the  facts  of  the  case  upon  the  question  of  negligence,  it  is 
difficult  to  deduce  from  them  any  abstract  rule  or  principle. 
Moreover,  there  is,  as  it  seems  to  us,  a  material  diflFerence  in 
some  respects  between  the  facts  of  that  case  and  the  one  at 
bar.  Vagliano,  through  the  contrivances  of  his  clerk,  had  put 
before  him  a  fabricated  bill  the  spurious  character  of  which 
iie  failed  to  detect,  and  he  fixed  to  it  a  genuine  acceptance, 
iihereby  accrediting  it  to  the  bank  as  a  genuine  instrument. 
'He  left  the  bill  thus  accepted  in  a  place  where  the  dishonest 
clerk  could  easily  purloin  it.  The  manner  in  which  the  busi- 
ness was  conducted  was  such  as  to  enable  the  clerk  to  possess 
himself  of  the  means  whereby  the  fraud  was  successfully  car- 
ried out  without  check  or  detection.  The  view  of  the  case 
taken  in  the  opinions  delivered  in  the  house  of  lords,  aside 
from  the  question  of  the  construction  of  the  statute,  may  very 
well  be  attributed  to  a  different  shading  in  the  facts,  and  to 
the  further  consideration  which  can  be  inferred  from  the 
record,  that  that  tribunal  is  not  confined,  as  we  are,  to  a  re- 
view of  the  courts  below  upon  questions  of  law  only.  For 
these  reasons,  the  Vagliano  case  cannot  be  regarded  as  autho:  - 
ity  adverse  to  the  conclusion  at  which  we  have  arrived  in  this. 
We  have  examined  the  other  exceptions  appearing  in  the 
record  to  which  our  attention  has  been  directed,  and  we  are  of 
the  opinion  that  none  of  them  can  be  sustained. 
The  judgment  should  be  affirmed. 

Banks  and  Banking  —  Relation  between  Banker  and  Depositor. — 
The  relation  between  a  banker  and  a  depositor  is  that  of  debtor  and  creditor. 
The  banker  impliedly  contracts  to  pay  out  the  moaey  deposited  only  on  the 
check  or  order  of  the  depositor:  GrUforn  v.  Commercial  Nat.  Bank,  87  Tena. 
350;  10  Am.  St.  Rep.  669,  and  note.  A  bank  cannot,  without  the  deposi- 
tor's consent,  apply  money  due  him  as  a  depositor  to  \)\y  off  a  note  held  by 
the  bank,  upon  which  he  is  liable  as  a  surety:  Lamb  v.  Morris,  118  Ind.  179. 
Yet  the  rule  seems  to  be  otherwise  where  the  depositor  is  liable  as  princi- 
pal, not  as  surety,  upon  a  note  held  by  the  bank:  Knapp  v.  Cotoell,  77  Iowa, 
628.  If  a  bank  is  the  payee  and  owner  of  an  accepted  bill,  the  acceptor 
cannot  compel  it  to  apply  funds  which  the  drawer  has  with  it  On  general 
deposit  to  the  payment  of  such  bill:  Floiirnoy  v.  First  Nat.  Bank,  79  Ga. 
810.  Compare  Oerman  Nat.  Bank  v.  Foreman,  138  Pa.  St.  474;  21  Am.  St. 
Rep.  908,  and  note. 
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Banks  and  Banking  —  Forged  Indorsements.  —  As  to  how  far  a  bank 
is  bound  to  satisfy  itself  as  to  the  genuineness  of  an  indorsement  on  a  check, 
and  its  liability  for  paying  checks  upon  which  indorsements  have  been  forged, 
see  Armstrong  v.  National  Bank,  46  Ohio  St.  512;  15  Am.  St.  Rep.  655,  and 
particularly  note;  note  to  People's  Bank  v.  Franklin  Bank,  17  Am.  St  Rep. 
898,  899. 

CHECK.S  Payable  to  Fictitious  Person.  —  The  doctrine  that  a  check  or 
bill  made  payable  to  a  fictitious  person  or  order  is  payable  to  the  bearer,  and 
negotiable  without  indorsement,  applies  only  where  it  is  so  drawn  with  the 
knowledge  of  the  parties:  Armstrong  v.  National  Bank,  46  Ohio  St.  512;  15 
Am.  St.  Rep.  655. 

Account  Stated  —  Opening  for  Fraud  or  Mistake.  —  Stated  accounts 
are  deemed  conclusive  between  the  parties,  unless  some  fraud,  mistake, 
omission,  or  inaccuracy  is  shown:  Brown  v.  Van  Dyke,  5  N.  J.  Eq.  795;  55 
Am.  Dec.  250,  and  note;  Devecmon  v.  Shato,  69  Md.  199;  9  Am.  St.  Rep.  422, 
•nd  note;   Ware  v.  Manning,  86  Ala.  238;   Weed  v.  Dyer,  53  Ark.  155. 
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Parties  to  Suit  in  Equity,  Who  are  Proper.  —  The  rules  of  pleading 
in  equity,  while  the  same  in  form  with  those  in  actions  at  law,  are 
broader  and  more  elastic,  by  reason  of  the  inherent  character  of  the  re- 
lief which  may  be  sought  and  given;  and  it  is  a  general  rule  in  equity 
that  all  persons  materially  interested,  either  legally  or  beneficially,  in 
the  subject-matter  of  a  suit  are  to  be  made  parties  to  it,  so  that  there 
may  be  a  complete  decree  which  shall  bind  them  all. 

Claimant  may  be  Made  Party  and  Required  to  Disclose  his  Inter- 
est WHEN.  — Where  a  plaintiff  in  a  suit  in  equity  knows  that  a  third 
person  claims  an  interest  in  the  subject-matter  of  the  suit,  but  does  not 
know  the  nature,  extent,  or  merits  of  the  claim,  he  may  state  the  facts, 
call  in  the  claimant  as  a  party,  and  require  him  to  disclose  his  alleged 
interest. 

Ikterest  of  Party,  Which  is  not  Known  to  Plaintiff  ik  Partition, 
Properly  Described  as  "a  Claim."— The  code  requires  the  rights 
of  the  parties  to  a  partition  suit  to  be  stated  in  the  complaint,  "  so 
far  as  they  are  known  to  the  plaintiffs  ";  but  so  far  as  these  rights  are 
not  known,  the  interest  of  a  party  can  only  be  described  as  "a  claim  ";  for 
the  plaintiff  is  not  bound  to  admit  the  validity  of  an  asserted  interest 
the  nature  of  which  he  does  not  know. 

Complaint  in  Partition,  when  Sufficient.  —  A  complaint  in  partition 
which  alleges  that  certain  persons  made  parties  defendant  "  claim 
some  right,  title,  or  interest  iu  said  premises,  the  exact  nature  of  which 
is  unknown  to  the  plaintiff,  and  which  is  a  cloud  upon  the  title  to  said 
premises,"  states  a  good  cause  of  action  against  such  parties. 

Complaint  is  not  Demurrable  because  It  Asks  Some  Relief  th.*t 
cannot  be  Granted. 

Suit  in  partition.     The  facts  appear  from  the  opinion. 
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John  Townsend,  for  the  appellant. 
John  S.  Davenport,  for  the  respondents. 

Finch,  J.  We  are  of  opinion  that  the  general  term  errone- 
ously sustained  the  demurrer  interposed  to  the  plaintiff's  com- 
plaint. That  pleading,  it  is  conceded,  stated  a  good  cause  of 
action  for  a  partition  as  against  the  defendants  who  held  un- 
divided interests  in  the  land  as  tenants  in  common,  and  none 
of  whom  object  to  its  sufficiency.  It  avers  that  the  property  is 
of  such  character  and  so  situated  as  to  make  an  actual  parti- 
tion impossible,  except  with  grave  injury  to  the  interests  of  the 
owners,  and  therefore  seeks  a  sale  and  division  of  the  proceeds. 
With  that  relief  in  view,  it  further  alleges  that  other  parties, 
naming  them,  and  being  those  who  now  demur,  "claim  some 
right,  title,  or  interest  in  said  premises,  the  exact  nature  of 
which  is  unknown  to  the  plaintiff,  and  which  is  a  cloud  upon 
the  title  to  said  premises,"  and  asks  that  they  be  adjudged  to 
have  no  interest  in  the  property. 

The  demurrants  interpose  two  objections;  one,  that  the 
complaint  states  no  cause  of  action  against  them,  and  the 
other,  that  a  cause  of  action  to  determine  a  claim  against  real 
estate  is  improperly  united  with  one  in  partition.  The  de- 
murrants themselves  demonstrate  that  there  is  no  force  in  the 
second  objection,  for  they  show  satisfactorily  that  none  of  the 
conditions  made  necessary  by  the  code  for  the  maintenance  of 
such  an  action  have  been  heeded,  and  that  neither  such  cause 
of  action  nor  one  to  remove  a  cloud  have  been  stated  in  the 
complaint.  We  agree  with  them  that  neither  in  purpose  nor 
result  were  any  such  causes  of  action  pleaded,  and  that  the 
complaint  states  alone  a  cause  of  action  in  partition. 

The  question,  therefore,  is,  whether,  upon  the  allegations  of 
the  complaint,  the  right  to  a  partition  of  the  property  can  be 
said  to  affect  the  defendants  who  demur.  It  seems  to  me  that 
it  can.  Prima  facie,  and  in  the  absence  of  a  contrary  expla- 
nation, all  persons  who  either  are  or  claim  to  be  interested  in 
the  premises  are  affected  by  a  demand  for  a  sale  and  a  divis- 
ion of  the  proceed?,  and  the  cause  of  action  pleaded  affects  or 
concerns  them,  and  so  becomes  a  good  cause  of  action  for  a 
partition  as  against  them.  That  the  complaint  does  not 
show  what  their  interest  is,  the  plaintiff  excuses  by  his  igno- 
rance of  the  nature  of  their  claim,  and  that  is  a  fault  which 
the  defendants  can  easily  repair.  That  the  claim  of  an  inter- 
est in  the  premises  may  be  false  or  pretended,  or  unfounded, 
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we  are  not  to  presume  in  order  to  sustain  the  demurrer.  It  is 
true  that  the  interest  claimed  may  prove  to  be  of  such  a  char- 
acter as  to  be  totally  unaffected  by  the  partition  sought.  If 
that  be  so,  it  should  be  asserted  by  answer.  The  presumption 
raised  by  the  allegations  of  the  complaint  is  to  the  contrary; 
for  they  are,  that  the  claim  is  of  an  interest  or  right  in  the 
property  to  be  sold,  and  such  that  it  serves  to  cloud  the  title. 
Presumably,  that  is  a  claim  of  right  which  the  partition  will 
affect,  and  the  parties  who  have  made  such  claim,  and  by  the 
demurrer  admit  that  they  have,  must  be  assumed  to  have 
done  so  in  good  faith,  and  not  falsely  or  fraudulently. 

The  rules  of  pleading  in  equity,  while  the  same  in  form 
with  those  in  actions  at  law,  are  nevertheless  broader  and 
more  elastic  by  reason  of  the  inherent  character  of  the  relief 
which  may  be  sought  and  given.  It  has  always  been  held  as 
a  general  rule  in  equity  that  all  persons  materially  interested, 
either  legally  or  beneficially,  in  the  subject-matter  of  a  suit 
are  to  be  made  parties  to  it,  so  that  there  may  be  a  coni^ 
plete  decree  which  shall  bind  them  all:  Caldwell  v.  Taggart 
4  Pet.  190.  In  carrying  out  that  rule,  it  sometimes  happent 
that  a  plaintiff  knows  the  fact  that  a  third  person  claims 
an  interest  in  the  subject-matter  of  the  action,  but  does  not, 
know  the  nature,  extent,  or  merits  of  the  claim,  which  cannot 
nevertheless,  be  entirely  ignored  without  peril  to  the  complete 
ness  of  the  remedy  sought.  In  such  an  emergency,  the  facttj 
may  be  stated,  the  claimant  be  called  in  as  a  party,  and  re- 
quired to  disclose  his  alleged  interest.  While  bills  of  dis- 
covery are  abolished,  yet  in  such  a  case  as  we  have  described, 
a  discovery  of  the  defendant's  claim  is  incidental  to  the  relief 
sought,  and  essential  to  its  completeness.  Indeed  it  has  been 
said  that  every  bill  for  relief  is  in  reality  a  bill  of  discovery, 
since  it  asks  from  the  defendant  an  answer  as  to  all  tho  mat- 
ters charged  in  the  bill:  Story's  Eq.  PL,  sec.  311.  The  Re- 
vised Statutes  acted  upon  these  principles  in  framing  the 
specific  rules  applicable  to  actions  of  partition:  2  Rev.  Stats., 
pt.  3,  c.  5,  tit.  3,  sec.  5.  The  petition  was  required  to  set 
forth  the  rights  and  titles  of  all  persons  interested,  "  so  far  as 
the  same  are  known  to  the  petitioner,"  and  the  rule  to  appear 
and  answer  required  the  defendants  interested,  whether  their 
interest  was  known  or  unknown,  "to  show  title  to  the  pro- 
portions which  they  may  claim"  in  the  premises:  Sec.  13. 
While  the  code  has  changed  the  forms  of  pleading,  it  has 
not  destroyed  their  essential  characteristics  except  in  some 
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minor  degree.  In  providing  for  actions  of  partition,  sec- 
tion 1542  was  ostensibly  founded  upon  section  5  of  the  Re- 
vised Statutes,  and,  like  that  section,  requires  the  rights  of 
the  parties  to  be  stated,  "  so  far  as  they  are  known  to  the 
plaintiflFs."  So  far  as  they  are  not  known,  such  interest  can 
only  be  described  as  "a  claim,"  for  it  will  not  do  to  say  that 
the  plaintiff  must  admit  the  validity  of  an  asserted  interest 
the  nature  of  which  he  does  not  know. 

This  complaint  therefore  alleged  all  that  it  could  to  show 
why  the  demurrants  were  made  parties,  and  how  the  cause 
of  action  concerned  them.  The  relief  of  a  sale  could  only 
be  complete  and  effective  by  the  ability  to  give  a  clear  title: 
Bogardus  v.  Parker,  7  How.  Pr.  305.  That  result  could  only  be 
reached  by  bringing  the  claimants  into  court  and  calling  upon 
them  to  disclose  their  interest  or  disclaim  its  existence,  and 
so  the  allegations  of  the  complaint  were  sufficient  prima  facie 
to  extend  the  one  cause  of  action  to  the  demurrants  and  bring 
them  within  its  influence.  They  are  either  so  situated  as  to 
be  affected  by  the  decree  or  not  affected  by  it.  Presumably, 
from  the  .averments  of  the  complaint,  they  will  be  affected  by 
it.  If,  however,  they  insist  that  their  interest  may  be  of  such 
a  character  that  it  will  not  be  affected  by  a  possible  sale  of 
the  property,  or  that  it  cannot  or  ought  not  to  be  tried  in  the 
suit,  it  is  enough  to  say  that  the  plaintiff  cannot  negative,  in 
his  complaint,  a  character  of  their  claim  of  which  he  asserts 
his  ignorance. 

If  either  of  those  conditions  exist,  the  remedy  is  not  by  a 
demurrer.  If  the  actual  partition  or  sale  will  not  affect  or 
disturb  the  rights  of  the  party,  he  may  safely  disregard  the 
action  entirely,  since  no  personal  judgment  is  sought  against 
anybody;  or  he  may  answer,  showing  that  his  presence  is  un- 
essential, and  ask  to  have  the  complaint  dismissed  as  to  him. 
If  his  interest  is  of  a  nature  not  subject  to  a  trial  in  the  parti- 
tion suit,  he  may  plead  the  facts  in  his  answer,  and  again  seek 
a  dismissal  of  the  complaint  as  against  himself.  And  so  his 
rights  may  be  perfectly  preserved  without  leaving  the  plaintiff 
to  blunder  in  the  dark  to  an  imperfect  remedy. 

It  may  be  that  the  complaint  asks  some  relief  which  can- 
not be  granted,  but  that  does  not  make  the  complaint  demur- 
rable. 

The  judgment  of  the  general  term  should  be  reversed,  and 
that  of  the  special  term  affirmed,  with  leave  to  the  defendants 
to  answer  upon  payment  of  costs  from  the  interposition  of  thd 
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demurrer  and  within  twenty  days  after  notice  of  the  entry  of 
this  judgment  upon  filing  the  remittitur. 
Judgment  accordingly. 

Equity,  Proper  Parties  to  a  Surr  in. — When,  for  any  reason,  a  court  of 
equity  acquires  jurisdiction  of  a  controversy,  it  will  require  all  persona  con- 
cerned to  be  brought  before  the  court,  in  order  that  their  respective  interests 
be  charged  or  protected:  Brown  v.  Biick,  75  Mich.  274;  13  Am.  St.  Rep.  438» 
Jones  V.  Davenport,  45  N.  J.  Eq.  77;  Pratt  v.  Kindig,  128  111.  293;  Wallace' 
V.   Wallace,  63  Mich.  326;  Sfieppard  v.  Nixon,  43  N.  J.  Eq.  627. 
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Information  as  to  Cadsb  or  Death  of  Insured  cannot  bb  Required 
BY  Insurer  when.  —  Where  a  contract  of  life  insurance  obligates  the 
insurer  to  pay  the  amount  of  the  policy  to  the  heirs  or  legal  representa- 
tives of  the  insured  "  within  sixty  days  after  due  notice  and  satisfactory 
proof  of  the  death  "  of  the  insured,  without  requiring  that  the  cause  of 
death  should  be  communicated,  the  insurer  has  no  right  te  demand 
information  of  the  cause  of  the  death.  All  that  he  can  require  is, 
that  the  fact  of  death  shall  be  shown  with  reasonable  definiteness  and 
certainty. 

Physician's  Certificate  of  Death  Admissible  as  Admission  ov  Party 
WHEN.  —  Where  a  physician's  certificate  of  death  of  the  insured,  in  which 
a  cause  of  death  is  stated,  which  would,  if  true,  vitiate  the  policy,  is  fur- 
nished to  the  insurer  as  part  of  the  proofs  of  death,  although  no  cause 
of  death  was  required  to  be  stated,  such  certificate,  though  not  admissi- 
ble as  original  evidence  of  the  cause  of  death,  is  admissible  as  an  admis- 
sion of  the  plaintiff  in  an  action  against  the  insurer  to  recover  on  the 
policy,  and  its  reception  in  evidence  does  not  violate  a  statutory  pro- 
vision prohibiting  a  physician  from  disclosing  any  necessary  informatioa 
acquired  by  him  in  a  professional  capacity. 

Admissions  of  Guardian  do  not  Bind  Ward.  —  Where  a  guardian  makes- 
admissions  inconsiderate,  unnecessary,  and  prejudicial  to  the  rights  of 
his  ward,  the  court  will  not  permit  the  ward's  rights  to  bo  prejudiced 
by  such  admissions. 

Cbbtificate  of  Attending  Physician  cannot  be  Required  as  Part  of 
Proofs  of  Dkath  of  Insured  when.  — Where  there  is  no  usage  known 
to  the  insured,  nor  any  provision  in  the  policy  requiring  that  the  cer- 
tificate of  the  attending  physician  of  the  insured  shall  be  furnished  as 
part  of  the  proofs  of  death,  such  certificate  cannot  be  required;  and  an 
offer  to  show  that  by  the  rules  and  regulations  of  the  insurer  each  cer- 
tificate was  required  was  properly  rejected. 

Records  of  Board  of  Health  not  Evidence  between  Private  Parties 
OF  Facts  Recorded.  —  The  records  of  a  board  of  health  of  a  city,  re- 
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quired  by  police  regulations  to  be  kept  for  local  and  specific  purposes, 
are  not  public  records  in  such  sense  as  makes  them  evidence  in  a  con- 
troversy between  private  parties  of  the  facts  recorded. 

Action  upon  a  certificate  of  membership  issued  by  the  de- 
fendant to  John  Roberts.     The  facts  appear  from  the  opinion. 

David  F.  Day,  for  the  appellant. 

John  G.  Milburn,  for  the  respondent. 

Andrews,  J.  By  the  terms  of  the  certificate  of  member- 
chip  the  defendant  obligated  itself  to  pay  to  the  heirs  or  legal 
representatives  of  the  assured  the  sura  payable  ou  the  policy 
"  within  sixty  days  after  due  notice  and  satisfactory  proof  of 
the  death  (during  the  continuation  of  the  contract)  of  the 
said  John  Roberts."  There  is  no  requirement  that  the  cause 
of  death  shall  be  communicated  to  the  association  by  a  claim- 
ant, nor,  under  the  policy,  could  this  be  exacted.  The  bene- 
ficiary of  the  policy  performed  his  entire  legal  obligation  under 
the  contract  when  he  gave  the  association  due  notice  of  the 
death  of  the  insured,  and  furnished  proof  that  the  death  has 
in  fact  occurred.  The  words  "satisfactory  proof"  entitled 
the  association  to  demand  that  the  fact  of  death  should  be 
shown  with  reasonable  definiteness  and  certainty,  and  if  the 
proofs  furnished  failed  to  satisfy  the  association  of  the  fact  of 
the  death,  the  association,  acting  reasonably  and  in  good 
Jfaith,  could  require  further  evidence.  But  the  insurer  cannot, 
^nder  guise  that  the  requirement  that  "  satisfactory  proof"  of 
the  death  of  the  assured  should  be  given,  demand  informa- 
tion of  the  cause  of  the  death.  This  would  be  a  different  sub- 
ject. The  information,  however  important  it  might  be  in  its 
bearing  upon  a  death  from  the  excepted  causes,  nevertheless 
has  no  relation  to  the  one  fact  which  alone  the  claimant  is 
bound  to  embrace  in  his  proofs:  See  Grattan  v.  Metropolitan 
Life  Ins.  Co.,  80  N.  Y.  281;  36  Am.  Rep.  617;  Charter  Oak  L. 
Ins.  Co.  V.  Rodel,  95  U.  S.  232. 

The  guardian  of  the  infant  plaintiff,  in  furnishing  to  the 
defendant,  as  part  of  the  proofs,  the  certificate  of  the  attend- 
ing physician  of  the  insured,  did  a  wholly  gratuitous  act.  If 
it  can  be  treated  as  an  admission  by  the  infant  beneficiary 
that  the  death  was  from  the  cause  so  certified,  it  is  plain  that 
the  act  was  extremely  prejudicial  to  the  interest  of  his  ward, 
for  upon  that  assumption  the  infant,  the  real  plaintiff,  has, 
substantially,  admitted  away  his  cause  of  action. 

The  trial  judge,  upon  the  proofs  being  offered  in  evidence 
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by  the  defendant,  refused  to  permit  the  certificate  of  the 
physician  to  be  read,  and  this  ruling  presents  the  main  ques- 
tion in  the  case.  There  are  two  aspects  under  which  the 
ruling  may  be  considered:  1.  Was  the  certificate  inadmissible 
under  section  834  of  the  Code  of  Civil  Procedure,  which  de- 
clares that  "a  person  duly  authorized  to  practice  physic  or 
surgery  shall  not  be  allowed  to  disclose  any  information  which 
he  acquired  in  attending  a  patient  in  a  professional  capacity, 
and  which  is  necessary  to  enable  him  to  act  in  that  capa- 
city" ?  and  2.  Assuming  that  the  statute  does  not  apply  to  the 
case,  and  that  the  certificate  would  be  competent  as  an  admis- 
sion of  the  fact  certified,  if  the  proofs  had  been  furnished  by 
an  adult  claimant,  can  the  act  of  the  guardian  in  this  case  be 
treated  as  an  admission  by  the  infant  beneficiary  of  the  same 
fact? 

Section  834  is  a  re-enactment  of  a  similar  section  in  the  Re- 
vised Statutes:  2  Rev.  Stats.,  p.  406,  sec.  73.  It  is  contained 
in  the  chapter  of  the  code  relating  to  evidence,  and  in  the  article  • 
in  that  chapter  entitled  "Competency  of  a  witness  —  Evidence 
in  particular  cases."  The  primary  purpose  of  the  section 
was  to  declare  the  rule  governing  the  examination  of  a 
physician  as  a  witness  in  judicial  proceedings.  The  three 
sections,  834,  835,  and  836,  relate,  respectively,  to  disclosures 
by  clergymen,  physicians,  and  attorneys,  and  section  837  de- 
clares that  "  the  last  three  sections  apply  to  every  examina- 
tion of  a  person  as  a  witness,  unless  the  provisions  thereof  are 
expressly  waived  by  a  person  confessing  the  patient  or  the 
client."  The  disclosure  by  a  physician  of  information  ac- 
quired in  his  professional  character  in  attending  a  patient, 
where  not  made  in  the  course  of  his  professional  duty,  is  a 
plain  violation  of  professional  propriety.  But  the  statute  does 
not  prescribe  a  rule  of  professional  conduct  for  the  government 
of  physicians  in  their  general  intercourse  with  society.  The 
common  law  did  not  protect  a  physician  from  disclosing  as  a 
witness  information  acquired  professionally  from  patients:  1 
Greenl.  Ev.,  sec.  248.  The  statute  was  intended  to  afford  this 
protection,  and  to  protect  the  patient  also.  If  a  physician, 
disregarding  the  plain  obligations  of  his  situation,  should,  in 
conversation,  disclose  the  secrets  of  his  patient,  he  would,  so 
far  as  we  know,  violate  no  statute,  however  reprehensible  his 
conduct  would  be.  The  statute  should  have  a  broad  and  lib- 
eral construction  to  carry  out  its  policy.  By  reasonable  con- 
struction, it  excludes  a  physician  from  giving  testimony  in  a 
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judicial  proceeding  in  any  form,  whether  by  affidavit  or  oral 
examination,  involving  a  disclosure  of  confidential  informa* 
tion  acquired  in  attending  a  patient,  unless  the  seal  of  secrecy 
is  removed  by  the  patient  himself.  The  verified  certificate  of 
the  physician  which  accompanied  the  proofs  of  loss  was  not 
competent  original  evidence  of  the  cause  of  the  death  of  the 
insured,  nor  was  it  offered  as  testimony  of  the  physician  as  to 
that  fact.  The  fact  that  the  insured  died  of  delirium  tremens 
was  material  to  the  defense.  The  admission  of  a  party  in  in- 
terest is,  as  a  general  rule,  competent  evidence  against  him. 
The  presentation  of  the  physician's  certificate  that  the  de- 
ceased died  from  th6  cause  stated  operated  as  an  admission 
by  the  guardian  that  the  fact  was  as  stated.  It  derived  its 
force  from  the  fact  that  the  claimant  communicated  to  the 
defendant  a  statement  of  the  cause  of  death,  which,  if  true, 
vitiated  the  policy.  The  statement  was  embodied  in  a  physi- 
cian's certificate.  If  it  had  been  contained  in  the  guardian's 
own  statement,  or  that  of  any  non-professional  person,  it  would 
equally  have  been  an  admission  of  the  fact  stated.  The  cer- 
tificate was  a  part  of  the  proofs  furnished.  Its  admission  in 
evidence  violated  no  confidence.  The  confidence  had  already 
been  violated  by  the  conjoint  action  of  the  physician  and  the 
guardian.  It  was  not  offered  as  independent  evidence  of  any 
fact  in  the  case,  but  in  connection  with  the  circumstances  of 
its  transmission  to  the  company,  as  an  admission  that  the  fact 
alleged  was  true.  It  was  held  in  Mutual  Ben.  L.  Ins.  Co.  v. 
Newton,  22  Wall.  32,  that  preliminary  proofs  presented  to  an 
insurance  company  under  a  provision  in  a  policy,  as  to  the 
proof  of  death,  substantially  like  that  in  the  present  case,  were 
admissible  &b  prima  facie  evidence  of  the  facts  stated  therein 
against  the  insured  and  in  behalf  of  the  company.  The  case 
of  Goldschmidt  v.  Mutual  Life  Ins.  Co.,  102  N.  Y.  486,  is  not 
in  conflict.  In  that  case  the  question  was,  whether  the  record 
and  verdict  of  a  coroner's  inquest,  finding  the  fact  of  suicide, 
furnished  by  the  claimant  with  the  proofs  at  the  request  of 
the  company,  but  which  was  accompanied  with  a  protest  that 
the  fact  found  was  not  true,  was  an  admission  by  him  that  the 
insured  died  by  his  own  hand,  and  the  court  very  properly 
held  that  it  was  not.  We  think  the  admission  in  the  case  was 
not  incompetent  because  made  through  the  medium  of  the 
certificate  of  the  attending  physician. 

The  other  ground  for  excluding  the  certificate,  viz.,  that  the 
Wifant  was  not  bound  by  the  admission  of  the  guardian,  is, 
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we  think,  well  taken.  The  defendant,  upon  the  request  of 
the  guardian,  furnished  blanks  for  the  proofs,  including  a 
blank  certificate  of  the  attending  physician  as  to  the  cause  of 
the  death,  which  were  filled  in  by  the  guardian,  and  signed 
and  verified  by  the  several  persons  whose  certificates  were  re- 
quired, and  returned  to  the  company.  The  office  of  a  guar- 
dian is  one  of  trust.  He  is  empowered  to  act  for  the  ward  in 
the  matters  confided  to  him  as  guardian,  in  furtherance  of  his 
interests.  Under  the  law  of  agency,  the  admissions  of  an  agent^ 
made  within  the  scope  of  his  powers,  are  admissible,  in  con- 
nection with  some  res  gestae,  to  bind  the  principal.  But  the 
admission  must  be  relevant  to  the  matter  in  hand,  and  ac- 
company the  transaction  to  which  it  relates:  Thallhimer  v. 
Brinckerhoff,  4  Wend.  394;  21  Am.  Dec.  155.  The  power  of 
a  guardian  to  bind  his  ward  by  his  admissions  is  more  lim- 
ited than  that  of  an  agent  acting  for  an  adult  principal.  The 
court  will  not  permit  the  rights  of  a  ward  to  be  prejudiced  by 
the  admission  of  a  guardian.  His  interests  are  under  the  pro- 
tection of  the  court,  and  it  will  intervene  to  relieve  the  ward 
from  prejudicial  conduct  on  the  part  of  the  guardian.  It  is  a 
settled  rule  in  chancery  that  where  the  infant  defends  by 
guardian,  his  rights  are  submitted  to  the  court,  and  he  is  not 
bound  by  admissions  in  the  answer,  and  the  court  will  not 
render  a  decree  against  the  infant  solely  upon  such  admis- 
sions: Wrottesley  v.  Bendish,  3  P.  Wms.  235;  Bank  of  United 
States  V.  Ritchie,  8  Pet.  128;  Cooper  v.  Mayhew,  40  Mich.  528; 
Ralston  v.  Lahee,  8  Iowa,  17;  74  Am.  Dec.  291;  Massie  v.  Don- 
aldson, 8  Ohio,  377;  Turner  v.  Jenkins,  79  111.  229.  In  the 
present  case,  the  guardian,  in  furnishing  the  physician's  cer- 
tificate, did  an  act  not  required  by  the  contract  of  insurance. 
Whatever  was  necessary  to  be  done  to  enable  the  guardian 
to  put  himself  in  a  position  to  prosecute  the  claim,  he  was 
authorized  to  do.  There  is  no  ground  for  impeaching  the 
good  faith  of  the  guardian  in  furnishing  the  certificate.  He 
probably  supposed  that  the  company  had  the  right  to  exact 
it.  The  company,  in  remitting  the  blanks,  requested  him  to 
fill  them  up,  and  what  he  did  was  in  compliance  with  its  re- 
quest. In  procuring  the  physician's  certificate,  the  guardian 
misapprehended  his  duty.  It  was  an  act  tending  to  defeat 
the  claim  which  he  had  undertaken  to  collect.  The  fact 
asserted  in  the  certificate  may  have  been  the  truth.  But  the 
guardian  had  no  right  to  foreclose  inquiry  upon  the  subject, 
nor  to  prejudice  the  case  by  changing  the  burden  of  proof  by 
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an  inconsiderate,  unnecessary,  and  prejudicial  admission:  See 
Serle  v.  St.  Eloy,  2  P.  Wms.  386;  Flight  v.  Bollaml  4  Russ. 
298;  Hanna  v.  Spotts's  Heira,  5  B.  Men.  362;  43  Am.  Dec.  132; 
Wharton  on  Evidence,  sec.  1208;  Macpherson  on  Infants,  83. 

The  offer  of  the  defendant  to  show  that  by  the  rules  and 
regulations  of  the  defendant  the  certificate  of  the  attending 
physician  of  the  insured,  in  case  of  death,  was  required  to  be 
furnished  as  part  of  the  proofs  was  properly  rejected.  There 
is  nothing  in  the  contract  or  in  the  by-laws  of  the  defendant 
requiring  this,  nor  was  it  claimed  that  if  such  a  rule  existed 
it  ever  came  to  the  knowledge  of  the  assured.  In  the  absence 
of  any  usage  known  to  him,  or  of  any  requirement  in  the 
policy,  that  the  certificate  of  the  attending  physician  should 
be  furnished  as  part  of  the  proofs  of  death,  it  could  not  be  re- 
quired: Taylor  v.  yEtna  Life  Ins.  Co.,  13  Gray,  434. 

The  court  also  properly  excluded  the  records  of  the  board 
of  health  of  the  city  of  Buffalo  and  the  certificate  of  the  at- 
tending' physician  filed  with  the  board,  stating  the  cause  of 
death  of  the  insured.  The  statute  (Laws  of  1870,  c.  519,  tit. 
12,  sec.  10,  Bubd.  5)  makes  it  the  duty  of  the  board  of  health 
of  Buffalo  to  supervise  the  registration  of  deaths  and  causes  of 
death  in  the  city,  and  prescribes  that  no  burial  of  a  deceased 
person  shall  take  place  until  a  certificate  shall  have  been 
made  and  presented  of  the  death  and  its  cause,  if  known,  and 
that  a  refusal  on  the  part  of  any  person  whose  duty  it  is  to 
make  out  and  file  for  registration  any  such  record  shall  be  a 
misdemeanor.  The  ordinances  of  Buffalo  also  make  it  the 
duty  of  the  attending  physician  to  furnish  a  certificate  setting 
forth  the  cause,  date,  and  place  of  death  of  any  person  in  the 
city,  and  file  the  same  in  the  ofl5ce  of  the  board  of  health. 
The  statute  and  ordinance  were  police  regulations,  and  the 
records  were  required  for  local  and  specific  purposes,  and  are 
not  public  records  in  such  sense  as  makes  them  evidence  be- 
tween private  parties  of  the  facts  recorded.  We  have  found 
no  case  which  would  justify  their  admission  in  a  controversy 
between  private  parties  as  evidence  of  the  cause  of  death  re- 
cently happening,  where  that  became  a  material  inquiry. 

We  find  no  error  in  the  judgment,  and  it  should  be  affirmed. 

LiFR  Ins  c  RANCH  —  Tbstimont  of  Physicians  —  Dbath  of  Pati«ht. — 
Statements  in  proof  of  death,  made  by  the  pbysiciaa  of  the  ioBured,  are  priT- 
ileged  communicatioas,  and  not  admissible  against  the  insured;  but  the  party 
who  stands  in  the  place  of  the  deceased  may  waive  the  privilege,  and  request 
the  physician  to  testify  in  his  behalf:  Note  to  Weatover  v.  Mtna  L.  Int.  Co., 
92  Am.  Rep.  4,  5. 
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Guardian  and  Ward  —  Admission's  of  Guardian. — A  gxiardian  has  no 
right  to  admit  away  the  rights  of  an  infant:  Waterman  v.  Lawrence,  19  Cal. 
210;  79  Am.  Dec.  212;  for  the  court  will  not  suflfer  the  ward  to  be  prejudiced 
either  by  the  admissions  or  laches  of  his  guardian:  Long  v.  Mul/ord,  17  Ohio 
St  484;  93  Am.  Dec.  638,  and  note. 


Timlin  v.  Standard  Oil  Company. 

[126  New  York,  614.) 

LiABiLiTT  OF  Owner  of  Premises  Who  Leases  Them  Knowino  of  Nui- 
sance THEREON.  — Where  the  owner  of  prenises  knows,  or  can  by  the 
exercise  of  reasonable  care  ascertain,  that  they  have  upon  them  a  nui- 
sance dangerous  to  the  public  or  to  an  adjoining  owner,  it  is  his  duty  to 
abate  it  before  he  leases  the  premises;  and  if  he  leases  them  without  do- 
ing 80,  he  will  be  liable  to  respond  in  damages  to  any  one  injured  by  and 
in  consequence  of  the  nuisance,  even  though  he  did  not  himself  create 
the  nuisance.  And  this  rule  applies  also  to  a  tenant  who  sublets  the 
premises,  knowing  or  being  chargeable  with  knowledge  of  the  existence 
of  the  nuisance. 

Mere  Acceptance  of  Lease  does  not  Render  Tenant  Liable  for  Nui- 
sance. —  A  lessee  of  premises  does  not  become  liable  for  a  nuisance  exist- 
ing thereon  merely  by  accepting  the  lease,  but  to  render  him  liable  it 
must  be  shown  that  he  had  notice  of  its  existence,  or  that  enough  time 
had  elapsed  in  which  he  could,  by  the  exercise  of  proper  care,  have  ob- 
tained such  knowledge. 

Action  to  recover  damages  for  the  death  of  the  plaintiff 'b 
intestate.     The  opinion  states  the  facts. 

Matthew  Hale,  for  the  appellant  companies. 

Louis  Marshall  and  Nathaniel  Q.  MoaK  for  the  appellanta 
Murphey  and  Liscomb. 

E.  Couitryman,  for  the  respondent. 

Peckham,  J.  The  plaintiff  brought  this  action  to  recover 
damages  arising  from  the  death  of  her  husband,  which  occurred 
in  the  city  of  Albany,  in  September,  1885,  and  for  which  she 
claimed  the  defendants  were  liable.  She  recovered  a  judgment 
at  the  circuit,  which  has  been  affirmed  at  the  general  term, 
and  from  the  judgment  of  affirmance  all  the  defendants  have 
appealed  to  this  court.  The  New  York  Central  and  Hudson 
River  Railroad  Company  owned  the  premises  upon  which  the 
wall  stood,  the  falling  of  which  caused  the  death  of  the  plain- 
tiff's intestate.  For  a  number  of  years  past,  a  firm  named 
Strain  and  Reynolds  had  leased  these  premises  from  the  rail- 
road company,  and  in  December,  1876,  they  subleased  a  por- 
tion of  them  to  defendants  Murphey  and  Liscomb  for  one  year 
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from  May  1, 1877,  and  those  defendants  occupied  such  portion 
up  to  1884  as  tenants  of  the  firm,  by  reason  of  yearly  renew- 
als of  the  lease,  either  orally  or  in  writing.  In  1884,  the  firm 
of  Strain  and  Reynolds  became  the  agents  of  the  Standard  Oil 
Company  of  New  York. 

In  July,  1884,  the  New  York  Central  Railroad  Company, 
still  being  the  owner  of  the  whole  premises,  leased  them  to 
the  Acme  Oil  Company,  one  of  the  defendants,  for  five  years 
from  May  1,  1884.  The  firm  of  Strain  and  Reynolds,  in  or 
about  May,  1884,  as  agents  of  the  Standard  Oil  Company, 
renewed  the  lease  for  one  year  to  defendants  Murphey  and  Lis- 
comb,  of  that  portion  of  the  premises  which  they  had  thereto- 
fore leased  to  such  defendants,  and  this  lease  was,  on  the  1st 
of  May,  1885,  again  renewed  by  Strain  and  Reynolds  as  such 
agents,  and  in  writing,  for  one  year  from  that  date.  The  indi- 
vidual defendants  occupied  the  portion  of  the  premises  leased 
to  them,  and  the  Standard  Oil  Company  occupied  the  balance, 
and  -such  relative  occupation  existed  on  the  twelfth  day  of 
September,  1885,  when  the  plaintiflF's  intestate  was  killed. 
The  lease  from  the  railroad  company  to  the  oil  company  con- 
tained a  provision  for  its  termination  at  any  time  before  the 
expiration  of  the  five  years,  at  the  option  of  the  railroad  com- 
pany, by  giving  sixty  days'  written  notice  to  the  oil  company 
of  its  option  to  so  terminate  it. 

The  lease  from  Strain  and  Reynolds  to  Murphey  and  Lis- 
comb  contained  a  similar  clause  providing  for  its  termination 
in  the  same  way.  This  option  was  in  existence  when  the  lease 
was  renewed.  May  1,  1885. 

There  is  no  direct  evidence  of  the  transfer  by  the  Acme 
company  of  its  interest,  or  any  portion  thereof,  in  the  lease 
above  described,  to  the  Standard  company  or  any  other  cor- 
poration or  person. 

The  property  thus  leased  from  the  railroad  company  is  situ- 
ated on  the  west  side  of  and  immediately  adjoining  lands 
belonging  to  the  Delaware  and  Hudson  Canal  Company  upon 
which  the  canal  company  had  laid  its  tracks,  which  at  this 
point  run  about  north  and  south.  On  September  12, 1885,  the 
property  was  separated  from  that  of  the  Delaware  and  Hudson 
road  by  a  brick  wall  about  eleven  feet  high  and  one  foot  wide, 
running  north  and  south  for  a  distance  of  about  111  feet,  the 
wall  being  laid  wholly  on  the  land  of  the  Central-Hudson 
Railroad  Company,  but  within  two  inches  of  the  line  between 
the  two  companies.     From  the  top  of  this  wall  there  had  been 
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a  shed  roof  running  towards  the  west,  which  tipped  in  that 
direction,  so  that  the  water-shed  was  away  from  the  lands  of 
the  Delaware  and  Hudson  company.  The  wall  formed  the 
eastern  boundary  of  the  property  leased  to  the  Acme  com- 
pany, and  the  property  thus  leased,  and  consisting  of  not  much 
more  than  a  rough  shed,  was  used  as  a  storage-place  for  oil, 
and  was  but  one  story  high.  It  was  all  one  building  at  the 
time  Strain  and  Reynolds  leased  it  from  the  railroad  company, 
and  they  leased  the  northern  end  to  the  individual  defendants. 
There  was  never  any  dividing  brick  wall  between  the  northerly 
portion  occupied  by  them  and  the  southerly  portion  occupied  by 
the  oil  company.  There  was  simply  a  fence  or  board  parti- 
tion running  east  and  west  and  nailed  against  posts  so  as  to 
distinguish  the  parts  occupied  by  each  respectively.  No  barrels 
of  oil  were  ever  put  against  this  brick  wall  by  any  of  the  par- 
ties. The  brick  wall,  from  the  northerly  to  the  southerly  end, 
was  one  continuous  wall,  with  an  angle  which  was  sixty-eight 
or  seventy  feet  from  the  northerly  end,  and  in  the  part  occu- 
pied by  the  individual  defendants. 

The  plaintiff's  intestate  was  a  laborer  in  the  employ  of  the 
Delaware  and  Hudson  Canal  Company,  and  on  the  12th  of 
September,  1885,  he  had  gone  to  work  to  repair  the  tracks  of 
that  company  opposite  these  premises.  While  working  there 
the  wall  fell  over  and  upon  him  and  crushed  him  to  death. 

The  wall,  for  about  a  distance  of  sixty  feet,  fell  over,  the 
northern  end  of  the  fallen  portion  being  about  five  feet  from 
the  northern  end  of  the  wall.  It  is  claimed  that  it  was  all  on 
that  portion  of  the  premises  which  had  been  leased  to  the  in- 
dividual defendants.  There  was  evidence  on  the  part  of  the 
plaintiff  tending  to  show  that  the  wall  had  been  in  a  leaning 
condition,  out  of  plumb,  and  dangerous  for  a  number  of  years, 
and  there  was  evidence  from  which  a  jury  might  infer  knowl- 
edge by  the  oil  companies  of  its  condition,  and  that  it  was 
dangerous  and  liable  to  fall  at  the  time  when  the  lease  was 
renewed  in  the  name  of  the  Standard  Oil  Company  to  Mur- 
phey  and  Liscomb,  in  May,  1885.  There  was  also  evidence 
from  which  the  jury  might  have  inferred  negligence  on  the 
part  of  the  oil  company  if  its  officers  or  agents  were  ignorant 
of  this  dangerous  condition  of  the  wall  at  that  time. 

The  plaintiff  claims  to  hold  all  the  defendants  on  the  ground 
that  they  were  all  guilty  either  of  letting  premises  with  a  nui- 
sance upon  them  of  a  nature  dangerous  to  the  public  or  an 
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adjoining  owner,  or  of  maintaining  such  nuisance  on  premise* 
leased  to  them  while  such  nuisance  existed. 

The  counsel  for  the  Acme  company  maintains  there  is  no 
evidence  to  sustain  a  recovery  against  it.  That  company  took 
the  lease  of  the  whole  property  from  the  railroad  company. 
There  is  no  evidence  of  any  assignment  or  sublease  to  the 
Standard  company,  nor  any  direct  evidence  upon  the  subject 
of  the  relationship  between  these  two.  The  Standard  company 
admits,  for  purposes  of  its  own,  that  it  has  been  the  owner  of 
the  lease  from  the  time  of  its  execution,  and  that  its  liability 
is  to  be  determined  as  if  its  name  had  been  inserted  in  tiie 
lease.  This  does  not  absolve  the  Acme  company.  The  Stan- 
dard may  admit  its  own  liability,  but  cannot,  by  admission,  de- 
stroy that  of  the  Acme  company  to  the  plaintiff,  if  it  otherwise 
exist.  So  far  as  appears,  there  has  been  at  least  entire  acqui- 
escence on  the  part  of  the  Acme  company  in  the  assumption 
of  power  by  Strain  and  Reynolds,  acting  as  agents  of  the  Stan- 
dard company,  to  lease  a  portion  of  the  premises  to  the  indi- 
vidual defendants  and  in  their  reception  of  rent.  The  Acme 
company  might  have  thus  acquiesced,  because  they  had  trans- 
ferred by  assignment  or  sublease  all  their  interest  to  the  Stan- 
dard company  at  a  time  when  they  were  entirely  ignorant  of 
the  existence  of  any  dangerous  nuisance  on  the  premises. 
They  also  might  have  acquiesced  because,  while  taking  the  lease 
in  their  own  name,  they  really  took  it  as  partners  or  joint 
owners  with  the  Standard  company,  although  no  formal  trans- 
fer of  the  legal  title  or  any  portion  of  it  had  been  made. 

An  equally  strong  inference  possibly  might  be  drawn  as  to 
the  existence  of  either  fact,  and  generally  such  a  condition  of 
the  evidence  would  be  fatal  to  the  position  of  the  plaintiff,  who 
asserted  the  liability  of  the  Acme  company.  But  the  nature 
of  the  relationship  between  the  two  companies  was  a  matter 
of  evidence  peculiarly,  if  not  solely,  within  their  power  to  prove. 
Prima  facie  the  Acme  company,  being  the  lessee,  assumed  the 
responsibility  consequent  upon  such  a  position.  If  their  re- 
lationship were  such  as  to  exempt  the  Acme  company  from 
all  liability,  is  it  too  much  to  assume  that  the  fact  would  have 
been  proved  by  it?  If  either  one  of  two  inferences  could  be 
drawn,  the  one  inculpatory  and  the  other  exculpatory  of  the 
Acme  company,  should  not  a  jury  be  permitted  to  draw  that 
one  most  favorable  to  the  plaintiff,  when  the  Acme  company, 
with  all  the  evidence  in  its  own  power  and  possession,  fails  to 
produce  it,  and  to  thus  dispel  the  doubt?     I  think  the  plain- 
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tiff'a  evidence  left  the  Acme  company  under  an  obligation  to 
show  exactly  what  the  relationship  was,  or  else  to  bear  the  re- 
sult of  a  possible  unfavorable  inference  by  the  jury:  See 
Schmidt  v.  Keehn,  32  N.  Y.  St.  Rep.  11,  and  cases  cited  in  opin- 
ion; Starkie  on  Evidence,  Am.  ed.,  762. 

I  think,  therefore,  we  must  plane  both  companies  in  the 
same  condition,  and  examine  their  liability  as  depending  upon 
the  sanje  facts. 

The  individual  defendants  were  not  what  is  termed  tenants 
from  year  to  year,  which,  for  the  purpose  of  terminating  the 
tenancy,  may  require  notice,  but  they  were  tenants  under  a 
lease  for  one  year,  which  had  been  renewed  orally  or  in  writ- 
ing annually,  and  which  had  terminated  May  1, 1885,  and  on 
that  date  had  been  renewed  in  writing  until  May  1,  1886. 

The  learned  judge  left  it  to  the  jury  to  say,  upon  all  the 
evidence,  whether  the  wall  was  in  a  dangerous  condition,  and 
a  nuisance  in  law  against  the  adjoining  owners  and  the  persons 
living  there,  at  the  time  the  Standard  company  obtained  the 
lease  or  the  right  to  occupy  under  it;  and  at  the  request  of  the 
Standard  company  he  further  charged  that  the  plaintiff  could 
not  recover  against  that  company  unless  they  were  satisfied  by 
the  evidence  that  the  defendant  knew  or  ought  to  have  known,, 
or  bad  notice,  that  tlie  wall  was  in  a  dangerous  condition  be- 
fore May  1,  1885.  I  think  this  was  a  correct  statement  of  the 
law.  Under  this  charge,  the  jury  could  have  found  that  the 
wall  was  in  a  dangerous  condition,  and  was  a  nuisance,  when 
this  sublease  was  executed  to  the  individual  defendants,  May 
1,  1885,  and  that  the  officers  or  agents  of  the  company  knew 
before  that  time,  or  ought  to  have  known,  that  it  was  in  this 
dangerous  condition.  With  this  knowledge  they  were  bound 
to  enter  upon  the  premises  and  repair  the  wall,  or  take  it 
down,  or  adopt  some  steps  to  avoid  the  danger  before  they 
relet  them.  If  they  chose  to  relet,  they  took  the  responsibility: 
Oandy  v.  Juhber,  5  Best  &  S.  78;  Sandford  v.  Clarke,  L.  R. 
21  Q.  B.  D.  398;  Clancy  v.  Byrne,  56  N.  Y.  129;  15  Am.  Rep. 
391;  Ahem  v.  Steele,  115  N.  Y.  203;  12  Am.  St.  Rep.  778. 

This  does  not  impose  the  duty  of  constant  care  and  inspec- 
tion of  premises  upon  an  owner  who  has  let  them.  It  imposes 
upon  him  the  duty  of  reasonable  care  to  inform  himself  of  the 
condition  of  property  which  he  proposes  to  let,  and  if  at  the 
leasing  he  knew,  or  if  in  the  exercise  of  reasonable  care  he 
would  become  informed  of  the  fact,  that  the  property  has  upon 
it  a  nuisance  dangerous  to  the  public  or  to  an  adjoining  owner, 
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it  imposes  upon  the  owner  and  proposed  lessor  the  duty  to 
abate  it  before  he  leases  such  property;  and  if  he  do  not,  it 
leaves  him  with  a  liability  to  respond  in  damages  to  any  one 
anjured  in  consequence  of  and  by  the  nuisance. 

The  companies  occupied  the  position  of  owner  of  the  prem- 
ises in  regard  to  their  liability  for  a  nuisance  thereon  when 
they  came  to  sublet  them.  They  were  the  immediate  lessees 
of  the  whole  property  from  the  owners  of  the  fee,  and  when 
they  proceed  to  sublet  it  or  a  portion  of  it,  they  must  stand  at 
fluch  time  as  owners  thereof  for  all  purposes  connected  with 
their  leasing.  The  fact  that  their  lessors  had  the  right  to 
terminate  their  lease  upon  giving  them  a  written  notice  of 
eixty  days  does  not  change  the  liability  imposed  upon  them 
when  they  assumed  to  sublet  a  portion  of  the  property  with  a 
•known  and  dangerous  nuisance  thereon,  —  a  nuisance  of  such  a 
'Character  that  it  was  liable  at  any  moment  to  do  damage  to  an 
•adjoining  proprietor  or  any  innocent  third  person.  They  can- 
not be  permitted  to  shield  themselves  under  the  plea  that  they 
are  mere  tenants,  and  that  even  as  tenants  they  were  not  them- 
selves occupying  the  premises,  and  were  not  in  any  sense 
owners  thereof.  While  their  lease  lasted,  and  while  they  were 
in  possession  of  the  whole  premises,  they  certainly  had  the 
right  to  repair  them,  so  as  at  any  rate  to  abate  a  nuisance  dan- 

^  gerous  to  third  parties.  If,  with  knowledge  of  the  existence 
of  such  nuisance,  they  choose  to  sublet  all  or  a  portion  of  the 
premises,  and  thus  secure  compensation  for  the  user  thereof, 
every  principle  upon  which  an  owner  is  held  liable  when  he 
demises  property  under  such  circumstances  applies  to  the 
tenant  of  the  whole  property  who  sublets  any  portion  thereof 

{        on  which  the  nuisance,  or  any  part  of  it,  exists. 

It  was  said  by  Folger,  J.,  in  Sivords  v.  Edgar,  59  N.  Y.  28,  at 
page  38,  17  Am.  Rep.  295,  which  was  the  case  of  a  pier  out  of 
repair,  that  it "  was  in  a  ruinous  and  dangerous  condition  when 
it  was  demised.  It  was,  up  to  the  day  of  the  demise,  the  duty 
of  the  defendants  solely  to  see  that  it  was  in  a  safe  condition. 
There  is  no  suggestion  in  the  case  of  want  of  knowledge  on 
their  part  of  its  actual  condition  when  leased  by  them,  and 
the  facts  of  the  case  are  such  that  they  are  chargeable  with 
knowledge  of  its  actual  dangerous  state."  And  the  learned 
judge  in  that  case  held  that  a  lessor  was  guilty  of  a  non- 
feasance or  a  misfeasance  if  he  have  leased  the  premises  in  a 
dangerous  condition  for  the  public,  instead  of  first  making 
them  safe. 
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In  Todd  V.  Flight,  9  Com.  B.,  N.  S.,  377,  decided  in  the 
common  pleas  in  1860,  an  action  was  held  to  lie  against  an 
owner  who,  with  knowledge,  leased  his  premises  in  a  dan- 
gerous condition  (to  wit,  in  such  a  condition  as  to  be  a  nui- 
sance), where  damage  was  caused  to  a  third  party  after  such 
leasing.  The  opinion  was  delivered  by  Erie,  C.  J.,  who  held 
the  owner  guilty  of  a  wrongful  act  in  knowingly  renting  prem- 
ises in  a  condition  dangerous  to  the  public  or  an  adjoining 
owner. 

The  case  of  Edwards  v.  New  York  and  Harlem  R.  R.  Co.,  98 
N.  Y.  245,  50  Am.  Rep.  659,  holds  no  different  doctrine.  In 
that  case  it  was  stated  in  the  opinion  that  the  owner  is  liable 
if  he  create  a  nuisance  and  demise  the  premises  with  the 
nuisance  on  it.  I  think  that  even  if  he  do  not  create  it,  yet 
if,  to  his  knowledge,  it  exist  on  his  premises  at  the  time  of  the 
demise,  and  is  of  a  character  dangerous  to  the  public  or  an 
adjoining  owner,  or  if  he  were  in  truth  ignorant,  and  yet  by 
the  exercise  of  reasonable  care  and  diligence  he  would  have 
known  of  its  existence,  there  is  no  principle  which  can  ex- 
empt him  from  responsibility  any  more  than  if  he  created  the 
nuisance  himself.  The  same  principle  would  hold  the  lessee 
of  the  whole  premises  who,  in  his  turn,  and  with  full  knowl- 
edge, leases  to  another  the  premises,  or  any  portion  of  them, 
with  the  nuisance  thereon. 

The  counsel  for  the  companies  says  there  was  no  attempt  to 
charge  them  as  owners  of  the  premises.  The  court  did  in  fact 
charge  that  the  owner  was  not  a  defendant.  It  is  plain,  the 
expression  was  used  with  reference  to  the  owner  of  the  fee. 
Whether  they  were  called,  in  express  terms,  owners  is  imma- 
terial. The  court  held  them  not  liable  unless  they  knew,  or 
ought  to  have  known,  before  May  1,  1885,  the  date  of  the  sub- 
letting to  Murphey  and  Liscomb,  that  the  wall  was  in  a  dan- 
gerous condition  amounting  to  a  nuisance  to  adjoining  owners 
or  persons  living  there.  This  is  the  substance  of  the  text  of 
the  charge,  taken  in  connection  with  the  request  of  counsel  to 
charge,  which  was  granted. 

It  is  true  that  the  limitation  as  to  the  knowledge  of  the  cor- 
poration before  the  first  day  of  May,  1885,  was  spoken  of  only 
with  reference  to  the  Standard  company.  But  the  request  to 
charge  was  limited  to  that  company,  and  notice  to  that  com- 
pany might  be  regarded  as  notice  to  the  Acme  company,  in 
case  the  jury  should  find  the  proper  inferences  above  spoken 
of  with  reference  to  the  liability  of  that  company;  and  hence 
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if  the  counsel  for  the  Acme  company  were  not  satisfied  with 
the  limitation,  he  should  have  brought  the  matter  specifically 
to  the  attention  of  the  court,  and  should  have  asked  it  to  ex- 
tend the  charge,  in  terras,  to  the  same  company. 

The  cases  have  all  been  recently  reviewed  in  the  exhaustive 
opinion  rendered  in  Ahem  v.  Steele,  115  N.  Y.  203,  12  Am.  St. 
Rep.  778,  and  it  is  unnecessary  to  further  elaborate  the  dis- 
cussion. I  have  looked  carefully  over  all  the  exceptions 
taken  on  the  part  of  the  counsel  for  the  corporation  defend- 
ants, and  find  none  upon  which  to  base  a  reversal  of  the 
judgment  in  this  case. 

A  somewhat  different  question  is  presented  in  the  case  of 
the  individual  defendants.  By  the  charge  of  the  learned  judge, 
they  were  held  liable  unconditionally,  if  the  jury  came  to  the 
conclusion  that  the  wall  was  in  a  dangerous  condition  and  a 
nuisance  at  the  time  Murphey  and  Liscomb  leased  the  prem- 
ises, in  1885,  although  they  then  may  have  known  of  the 
dangerous  condition  of  the  wall,  and  may  possibly  have  re- 
mained ignorant,  without  being  guilty  of  negligence  up  to  the 
time  when  the  accident  occurred. 

I  think  the  later  cases,  and  especially  the  case  of  Ahem  v. 
Steele,  115  N.  Y.  203,  12  Am.  St.  Rep.  778,  reported  since  the 
trial  of  this  action,  have  cleared  up  any  doubt  which  may  have 
heretofore  existed  regarding  the  ground  of  the  liability  of  a. 
grantee  or  lessee  of  real  estate  with  a  nuisanc^  upon  it  aris- 
ing from  the  premises  being  out  of  repair./  Assuming  the 
liability  of  the  lessee  under  some  circumstances,  it  does  not 
arise  upon  the  mere  execution  of  the  lease.  There  must  be 
notice  of  the  existence  of  the  nuisance,  or  time  enough  must 
have  elapsed  in  which  knowledge  of  its  existence  would  be  ob- 
tained by  the  exercise  of  reasonable  diligence.  For  the  error 
in  the  charge  of  the  learned  judge  regarding  the  individual 
defendants,  there  must  be  a  new  trial. 

It  might  also  be  somewhat  of  a  question  whether  they  would 
be  liable  upon  the  facts  herein,  viewed  in  any  light.  They 
were  never  the  lessees  of  the  whole  premises,  in  regard  to 
which  the  wall  formed  a  continuous  and  solid  boundary. 
Would  it  be  maintained  that  tenants  of  rooms  in  a  tenement- 
house,  or  of  flats  in  a  building  rented  for  that  purpose,  would 
be  responsible  to  the  public  or  to  adjoining  owners,  if  they 
neglected  to  repair  one  of  the  main  walls  of  the  house  which 
was  out  of  plumb  and  dangerous  to  their  knowledge?  Does 
the  rule  as  to  maintaining  a  nuisance  upon  real  estate,  dan- 
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gerous  to  the  public,  apply  in  case  of  one  who  has  but  a  pos- 
session of  a  portion  of  the  premises,  and  where  the  nuisance 
consists  in  the  dangerous  condition  of  a  wall  such  as  existed 
in  this  case? 

It  is  true,  there  is  a  difference  in  the  situation  of  the  tenants 
in  the  tenement-house  and  persons  situated  as  were  these  in- 
dividual defendants,  assuming  they  had  knowledge  of  the 
dangerous  character  of  the  wall.  Exactly  what  their  duty 
and  liability  were  is  not  entirely  clear.  A  tenant  at  will  of  a 
house  which  was  in  a  public  highway,  and  in  a  dangerous 
condition  and  liable  to  fall  at  any  time,  has  been  held  liable 
to  indictment  as  maintaining  a  public  nuisance:  Regina  v. 
Watts,  1  Salk.  357.  He  was  a  tenant  of  the  whole  house,  how- 
ever, and  not  of  only  two  or  three  rooms  in  it.  The  court  held 
that  the  owner  of  the  real  estate  was  not  looked  to  in  such 
case,  —  it  was  the  occupant;  and  it  was  to  guard  the  public 
safety  that  he  was  held,  no  matter  how  precarious  his  title 
was  in  point  of  time. 

The  questions  as  to  the  duty  and  liability  of  the  individual 
defendants  are  important,  but  it  is  not  necessary  to  now  de- 
cide them.  Another  trial  might  so  result  that  they  would  not 
arise. 

For  the  error  in  the  charge  above  alluded  to,  the  judgment 
as  to  the  individual  defendants  must  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event;  but  as  to  the  cor- 
poration defendants,  it  must  be  affirmed,  with  costs. 


Landlord  and  Tenant  —  Liability  op  Landlord  for  Nuisance. — 
A  landlord  cannot  escape  liability  for  an  existing  nuisance  by  leasing  the 
property  on  which  it  exists  to  a  tenant,  and  putting  him  in  possession:  Wun- 
der  V.  McLean,  134  Pa.  St.  334;  19  Am.  St.  Rep.  702,  and  note;  Kern  v. 
Myll,  80  Mich.  525.  A  landlord  is  not  liable  to  a  stranger  for  consequences 
resulting  from  a  nuisance  upon  leased  premises,  unless  the  nuisance  existed 
at  the  time  the  premises  were  demised,  or  the  structure  was  in  such  a  con- 
dition that  it  would  be  likely  to  become  a  nuisance,  and  the  landlord  failed 
to  repair  it,  or  permitted  the  act  which  caused  it  to  become  a  uui«ance:  Bilqf 
V.  Simpeon,  83  Cal.  217. 
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[126  New  Yoek,  568.) 
IfAflTBR  NOT  Bound  to  Repair  Defects  in  Applianom  Furnished  to 
Servant  when.  —  It  is  not  the  duty  6f  a  master  to  repair  defects  ia 
appliances  used  by  his  servants,  arising  in  the  daily  use  of  such  appli- 
ances, for  which  proper  and  suitable  materials  are  supplied,  and  which 
may  easily  be  remedied  by  the  servants  themselves,  and  are  not  of  a 
permanent  character  or  requiring  the  help  of  skilled  mechanics.  It  is  a 
duty  of  the  servants  to  repair  such  defects  when  they  arise,  with  the  ma- 
terials furnished,  especially  where  the  necessity  springs  from  their  daily 
nse  of  the  appliance,  occurs  at  different  and  unknown  periods  in  their 
service,  and  is  open  to  their  observation  in  the  absence  of  the  master. 

Action  to  recover  damages  for  the  death  of  the  plaintiff's 
intestate.     The  opinion  states  the  facts. 

E.  Louis  Lowe,  for  the  appellants. 

Charles  J.  Patterson,  for  the  respondent. 

Finch,  J.  The  plaintiff's  intestate  was  killed  while  load- 
ing coal  into  buckets  which  were  raised  from  the  hold  of  a 
vessel  by  the  aid  of  a  derrick.  The  rope  used  for  that  pur- 
pose, and  which  lifted  the  loads  to  the  control  of  the  gaff,  sud- 
denly parted,  and  the  falling  mass  crushed  the  deceased,  who 
died  almost  immediately  from  his  injuries.  There  is  no  ques- 
tion of  contributory  negligence  in  the  case,  and  not  the  least 
doubt  that  the  defendants  did  their  full  duty  so  far  as  it  con- 
sisted in  the  selection  and  supply  of  the  rope  used. 

The  controversy  is  thus  narrowed  by  the  facts  to  the  single 
inquiry  whose  duty  it  was  to  observe  and  examine  the  condi- 
tion of  the  rope,  and  change  it  when  so  worn  that  it  became 
unsafe.  The  lengths  of  rope  used  in  the  derrick  were  called 
"  falls."  The  ordinary  limit  of  safety  in  their  use  was  proved 
to  have  been  from  fourteen  to  twenty  days,  —  rarely  less  than 
that,  and  sometimes  considerably  more.  Everybody  connected 
with  the  business  knew  the  consequences  of  excessive  use  and 
the  necessity  of  frequent  changes  of  the  falls,  but  at  varying 
and  uncertain  periods  of  time.  The  fall  which  was  sound  and 
safe  in  the  beginning  of  a  morning's  work  might  become 
frayed  and  dangerous  before  night,  and  if  it  did,  would  be- 
come so  before  the  eyes  of  all  the  workmen  dependent  upon 
it  for  its  use.  And  that  is  true,  because  the  proof  given  by  the 
plaintiff  shows  clearly  that  the  rope  which  is  sound  originally 
becomes  pulpy  internally  only  when  use  hag  affected  it  ex- 
ternally. 
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Now,  it  is  conceded  that  the  defendants  kept  on  hand  and 
ready  for  use  at  any  moment  an  adequate  supply  of  these 
falls,  and  of  the  best  and  most  approved  character.  After 
purchasing  a  coil  of  rope  measuring  about  one  thousand  feet 
in  length,  it  was  at  once  cut  up  into  falls,  the  ends  were  tied 
to  keep  them  from  unraveling,  each  fall  was  marked  with  a 
tag  stating  its  length,  and  they  were  then  hung  up  in  a  dry 
storeroom  under  lock  and  key,  and  so  kept  ready  for.  imme- 
diate use,  and  meantime  protected  from  the  weather  or  fronj 
injury.  If  one  was  wanted,  word  was  sent  to  the  oflfice  and 
the  new  fall  at  once  supplied  for  use  at  the  dock.  Usually, 
the  engineer  or  his  assistant  made  the  application,  but  any- 
body engaged  in  the  work  could  give  the  notice  and  get  the 
new  fall.  It  does  not  appear  that  any  such  application  com- 
ing from  any  of  the  workmen  was  ever  unheeded  or  refused. 
The  workmen,  therefore,  were  left  in  a  position  of  perfect 
safety  as  to  the  sufficiency  of  the  falls  against  everything  save 
their  own  negligence  or  error  of  judgment.  The  rope  was 
swinging  before  their  eyes,  and  would  disclose  its  approach- 
ing weakness  on  the  surface  before  it  became  rotten  or  pulpy 
within,  and  they  were  able  to  know  how  long  it  had  been 
used,  and  so  whether  prudence  required  it  to  be  changed. 
They  were  at  liberty,  and  knew  they  were  at  liberty,  to  sup- 
plant one  which  exhibited  marks  of  weakness  with  another 
both  new  and  sufficient,  from  the  supply  kept  on  hand.  They 
were  in  the  daily  habit  of  observing  its  condition,  and  it  was 
specially  the  custom  of  the  engineer  to  do  so.  He  had  exam- 
ined it  a  day  or  two  before  the  accident,  and  deemed  it  safe. 

On  this  state  of  facts,  the  court  charged  that  it  was  the  duty 
of  the  master  to  the  servants  to  watch  the  use  of  the  rope  by 
them  and  its  changes  of  condition;  that  the  engineer  was  his 
agent  and  deputy  for  such  purpose,  and  that  the  negligence 
of  the  engineer,  if  it  existed,  was  that  of  the  master.  The 
doctrine  at  once  renders  unexplainable  all  the  line  of  cases  in 
which  some  defect  in  a  machine  has  occurred  from  its  use, 
and  the  master  has  been  held  freed  from  responsibility  if  the 
machine  furnished  was  originally  safe  and  he  neither  knew 
nor  ought  to  have  known  of  the  existence  of  the  defect;  for 
it  puts  the  duty  of  daily  watch  and  discovery  on  him,  and  so 
requires  no  notice  or  complaint  or  lapse  of  time  to  put  hitu  in 
default. 

I  think  the  doctrine  asserted  was  an  extension  of  the  mas- 
ter's duty  beyond  its  natural  and  proper  limits.    Probably  th» 
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existing  rule  was  founded  upon  the  truth  that  certain  things 
essential  to  the  safety  of  the  servants  must  necessarily,  in 
the  management  of  the  business,  emanate  from  the  master 
and  remain  in  his  absolute  control,  and  so  the  servants  should 
not  be  responsible  to  one  another  for  defects  which  they  could 
not  repair  for  lack  both  of  authority  and  means.  The  servants 
cannot  furnish  the  machines.  That  is  the  master's  right  and 
duty.  But  the  servant  who  uses  them  can  and  should  keep 
them  in  order  for  their  proper  and  safe  daily  use,  when  fur- 
nished with  the  necessary  means  of  so  doing,  and  when  per- 
fectly capable  of  correcting  the  defect. 

It  is  undoubtedly  true,  as  we  have  often  said,  that  it  is  the 
duty  of  the  master  to  keep  a  machine  or  appliance  in  order, 
and  that  he  cannot  delegate  the  duty  so  as  to  escape  respon- 
sibility. But  that  is  a  general  rule,  and  has  its  qualifications 
and  limitations.  One  of  those  is,  that  it  is  not  the  master's 
duty  to  repair  defects  arising  in  the  daily  use  of  the  appliance 
for  which  proper  and  suitable  materials  are  supplied,  and 
which  may  easily  be  remedied  by  the  workmen,  and  are  not 
of  a  permanent  character  or  requiring  the  help  of  skilled 
mechanics.  An  apt  illustration  will  be  found  in  the  case  of 
McGee  v.  Boston  Cordage  Co.,  139  Mass.  445.  The  machine  was 
used  for  the  passage  of  hemp  over  hackle-pins.  These  some- 
times became  bent,  so  that  the  fiber  clogged,  and  then  the 
machine  was  stopped,  and  the  workman  drove  out  the  bent 
pin,  and  inserted  a  new  one  from  a  supply  furnished  by  the 
master  for  that  purpose.  The  change  was  held  to  be,  not  the 
duty  of  the  master,  but  that  of  the  servants,  and  an  ordinary 
detail  of  their  daily  duty.  It  would  have  been  almost  absurd 
to  have  held  otherwise.  So  in  Webber  v.  Piper,  109  N.  Y.  496, 
the  master  had  supplied  the  means  of  sharpening  saws  which 
had  become  dull,  and  duplicate  saws  to  take  their  place  when 
removed,  and  had  assigned  the  duty  of  removal  to  one  of  his 
servants,  whose  neglect,  which  resulted  in  an  injury,  was  held 
to  be  that  of  a  fellow-eervant.  The  same  doctrine  was  de- 
clared in  Johnson  v.  Boston  Tow-boat  Co.,  135  Mass.  209,  46  Am. 
Rep.  458,  a  case  almost  exactly  like  the  one  before  us,  and  in 
which  the  injury  resulted  from  the  use,  by  the  servants;  of  an 
unsound  rope  instead  of  substituting  a  new  one  which  the 
master  had  supplied.  In  that  case,  it  was  said  that  the  mas- 
ter ''having  provided  sufficient  appliances,  a  part  of  which 
required  occasional  renewal  from  the  wear  and  tear  of  the  use 
for  which  it  was  intended,  and  provided  suflBcient  means  for 
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such  renewal,  and  employed  Moore  to  have  the  superintend- 
ence of  the  workmen  and  the  apparatus  and  appliances,  the  use 
of  the  means  provided  for  keeping  the  tackle  in  suitable  con- 
dition was  as  truly  a  part  of  Moore's  duty,  as  servant,  as  was 
the  use  of  the  apparatus  for  the  direct  purpose  of  the  business, 
and  in  performing  that  duty  he  was  a  fellow-servant  with 
the  plaintiff."  The  doctrine  thus  declared  was  not  at  all  re- 
pudiated, or  even  modified,  by  the  later  case  of  Daley  v.  Boston 
etc.  R.  R,  Co.,  147  Mass.  101,  upon  which  the  general  term  rely. 
In  that  case,  the  operatives  who  managed  the  machine  had 
no  duty  or  responsibility  as  to  a  change  of  the  ropes,  but  were 
dependent  upon  the  judgment  and  consent  of  two  other  en:i- 
ployees,  who  were  not  claimed  to  be  fellow-servants  of  the 
workmen.  And  that  case  draws  clearly  the  distinctions  be- 
tween an  original  defect  in  the  rope  provided  and  one  occur- 
ring from  its  use,  and  between  the  duty  of  ordinary  repairs 
devolving  upon  the  servants  and  those  of  a  permanent  or 
special  character  which  attach  to  the  master.  What  was  said 
as  to  the  custody  of  the  ropes  had  some  force  in  that  case,  but 
has  no  application  to  the  one  before  us.  Here  there  does  not 
appear  to  have  been  at  the  dock  any  suitable  place  for  keep- 
ing the  spare  falls,  and  it  was  neither  negligence  nor  impru- 
dence to  put  them  under  cover  or  protect  them  by  a  lock,  so 
long  as  they  were  at  all  times  subject  to  the  needs  or  require- 
ments of  the  workmen. 

The  cases  cited,  and  their  doctrine,  appear  to  be  founded 
upon  what  is  determined  to  be  the  implied  contract  relation 
between  the  master  and  servant.  Their  mutual  duties  grow 
out  of  that  relation,  and  change  and  vary  as  it  is  changed  or 
varied  by  the  facts  which  indicate  and  measure  it.  Where 
those  facts  show  that  in  the  understanding  of  both  parties  a 
class  of  ordinary  repairs  are  to  be  made  by  the  servants  with 
materials  furnished  by  the  master  for  that  express  purpose; 
that  they  and  he  regard  it  as  a  detail  of  their  own  work; 
that  it  is  something  entirely  within  their  capacity,  and  not 
dependent  upon  the  skill  of  a  special  expert;  and  that  the 
necessity  springs  from  their  daily  use  of  the  appliance,  occurs 
at  different  and  unknown  periods  in  their  service,  and  is  open 
to  their  observation  in  the  absence  of  the  master, —  the  inference 
is  inevitable  that  the  contract  relation  between  the  parties 
makes  it  a  duty  of  the  servants  and  a  detail  of  their  work  to 
correct  the  defect  when  it  arises,  with  the  materials  furnished. 

The  cases  cited  by  the  respondent  do  not  touch  the  question. 
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In  one,  the  defect  was  in  an  engine  which  only  an  expert  could 
repair,  and  for  which  the  servant  was  furnished  with  no  mate- 
rials: Fuller  V.  Jewett,  80  N.  Y.  50.  In  one,  the  chain  of  an 
elevator  had  grown  thin,  and  no  new  one  was  supplied:  Cor- 
coran V.  Holhrook,  59  N.  Y.  518;  17  Am.  Rep.  369.  In  two, 
the  cars  or  the  platform  were  defective  when  supplied  by  the 
master:  Gottlieb  v.  New  York  etc.  R.  R.  Co.,  100  N.  Y.  462; 
Benzing  v.  Steinway,  101  N.  Y.  547.  And  in  one,  the  master 
permitted  the  use  of  a  rope  which  was  rotten  from  a  yeiir's 
exposure  to  the  weather,  and  without  supplying  a  new  one: 
Baker  v.  Allegheny  Valley  R.  R.  Co.,  95  Pa.  St.  211;  40  Am. 
Rep.  634.  In  Coiie  v.  Delaware  etc.  R.  R.  Co.,  81  N.  Y.  208,  37 
Am.  Rep.  491,  the  defect  was  in  the  engine,  which  the  servants 
using  it  could  not  be  required  or  expected  to  repair,  and  in 
Murray  v.  Usher,  117  N.  Y.  543,  the  platform  fell,  from  an 
original  defect  in  construction. 

In  thp  present  case,  the  master  exercised  all  the  reasonable 
care  required.  The  rope  had  not  been  in  use  so  long  as  to 
charge  the  master  with  knowledge  that  it  had  become  unsafe, 
and  he  had  a  right  to  assume  that  the  servants  would  take  no 
needless  risks.  So  far  even  as  the  engineer  is  concerned,  there 
seems  to  have  been  on  his  part  an  error  of  judgment,  but  not 
necessarily  any  negligence  in  the  performance  of  his  duty. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Master  and  Servant  —  Machinery.  —  The  general  rule  is,  that  a 
master,  though  not  an  insurer  of  the  safety  of  his  servants,  must  do  all  that 
human  care  and  foresight  can  do  to  furnish  and  keep  in  repair  safe  machinery 
and  appliances  for  the  use  of  his  servants:  South  West  Imp.  Co.  v.  Smith,  86 
Va.  306;  17  Am.  St.  Rep.  59,  and  note;  Titua  v.  Bradford  etc.  R.  R.  Co.,  136 
Pa.  St.  618;  20  Am.  St.  Rep.  944,  and  note.  But  the  master  is  not  liable 
for  injuries  to  his  servants  occasioned  through  the  improper  use  of  machinery 
and  appliances  furnished  by  him:  Note  to  Chicago  etc.  R.  R.  Co.  v.  Swett,  92 
Am.  Dec.  221;  Madden  v.  Occidental  etc.  Co.,  86  Cal.  445.  A  servant  cannot 
recover  for  injuries  sustained  from  the  use  of  an  appliance  of  his  own  con- 
trivance, which  was  constructed  at  his  own  suggestion,  in  the  absence  of 
proof  of  a  defect  in  its  construction,  or  of  negligence  on  the  part  of  the  mas- 
ter  in  the  care  of  it:  Hart  v.  Frick  Coke  Co.,  131  Pa.  St.  125. 

In  Bolton  v.  Georgia  etc.  Ry  Co.,  83  Ga.  660,  where  a  good  ladder  was  pro- 
vided by  the  master,  but  the  servant  used  a  defective  one,  and  was  injured, 
the  court  decided  that  the  master  was  not  liable  to  the  servant  for  such 
injury. 
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Ehodes  V.  Newhall. 

[126  Nbw  York,  674.] 
Bills  op  Ladlno  Conclusive  as  to  Quantity  op  Goods  Rkobivbd  whbm. 
—  Where  a  carrier  executes  and  delivers  to  a  consignor  bills  of  lading, 
acknowledging  the  receipt  on  board  his  vessel  of  a  certain  number  of 
bushels  of  wheat  to  be  transported  to  a  certain  place  and  there  delivered 
to  a  consignee,  subject  to  a  certain  charge  for  freight,  and  such  bills  of 
lading  contain  the  provision,  "  All  the  deficiency  in  cargo  to  be  paid 
by  the  carrier  £ind  deducted  from  the  freight,  and  any  excess  in  the 
cargo  to  be  paid  for  to  the  carrier  by  the  consignee,"  the  carrier  must 
account  for  the  precise  quantity  of  wheat  acknowledged  in  the  biJU 
of  lading,  and  no  other  evidence  on  that  point  can  be  received.  If,  in 
such  case,  there  be  any  deficiency  in  the  quantity  of  wheat  receipted  for, 
the  value  of  the  deficiency  must  be  deducted  from  the  stipulated  freight, 
and  the  difiTerence  is  all  that  the  consignee,  who  is  but  the  agent  of  the 
consignor,  can  be  held  liable  to  pay. 

Action  to  recover  freight.     The  opinion  states  the  oase. 
Benjamin  H.  Williams,  for  the  appellants. 
George  J.  Sicard^  for  the  respondent. 

RuGEB,  C.  J.  This  action  was  brought  by  a  carrier  to  re 
cover  from  the  consignee  the  freight  on  a  cargo  of  wheat  trans- 
ported from  Duluth  to  Buffalo  and  deliverable  to  the  defendant 
there  on  payment  of  the  freight  and  charges. 

It  is  not  disputed  but  that  the  plaintiffs  executed  and  de- 
livered to  the  consignor  bills  of  lading  acknowledging  the 
receipt  on  board  their  vessel  of  fifty-four  thousand  bushels  of 
wheat  at  Duluth  to  be  transported  to  Buffalo  and  there  deliv- 
ered to  the  defendant,  subject  to  a  charge  of  three  and  three 
fourths  of  a  cent  per  bushel  for  freight,  and  containing  the 
further  provision  that  "  all  the  deficiency  in  cargo  to  be  paid  by 
the  carrier  and  deducted  from  the  freight,  and  any  excess  in 
the  cargo  to  be  paid  for  to  the  carrier  by  the  consignee." 

It  is  conceded  by  the  answer  that  the  carrier  delivered  at 
Buffalo  to  the  consignee  but  53,173  bushels  of  wheat,  being 
827  bushels  less  than  the  quantity  specified  in  the  bill  of  lad- 
ing, and  $712.41  less  in  value;  and  the  question  in  controversy 
is,  whether  the  consignee  was  entitled  to  deduct  this  sum  from 
the  gross  amount  of  freight  earned  by  the  vessel. 

The  plaintiffs  gave  evidence  tending  to  show  that  they  de- 
livered all  of  the  wheat  at  Buffalo  which  they  received  on 
board  at  Duluth.  The  trial  court  deducted  the  value  of  the 
deficiency  from  the  stipulated  freight  on  the  fifty-four  thousand 
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bushels,  and  rendered  judgment  for  the  balance,  and  the  gen- 
eral term  has  affirmed  its  judgment. 

We  think  that  the  cause  was  correctly  disposed  of  in  the 
courts  below.  The  plaintiffs  seek  to  avoid  the  effect  of  the 
stipulation  in  the  contract  fixing  the  quantity  of  wheat  received 
by  them  at  Duluth,  by  reference  to  the  cases  holding  that  an 
acknowledgment  in  a  bill  of  lading  specifying  the  quantity 
of  merchandise  received  by  them  operates  as  a  receipt  only, 
and  is  subject  to  correction  by  proof  that  such  merchandise 
was  not  in  fact  received;  citing  Ellis  v.  Willard,  9  N.  Y.  529; 
Abbe  V.  Eaton,  51  N.  Y.  410;  Meyer  v.  Peck,  28  N.  Y.  590;  and 
other  similar  cases.  The  rule  acted  upon  in  those  cases,  as 
stated  in  the  head-note  of  Meyer  v.  Peck,  28  N.  Y.  590,  is,  that 
"  an  ordinary  bill  of  lading  is  not  conclusive,  as  between  the 
original  parties,  either  as  to  the  shipment  of  goods^  or  the 
quantity;  as  to  those  matters  it  operates  merely  as  a  receipt, 
and  is  open  to  explanation  on  the  trial,  by  parol  evidence." 
We  feel  no  disposition  to  question  the  authority  of  these  cases, 
or  to  disregard  the  principle  there  laid  down,  but  think  that 
this  case  is  distinguishable  in  its  facts  from  those  considered 
in  the  cases  referred  to. 

Here  the  parties  have  provided  by  express  language  for  the 
particular  contingency  arising  under  this  contract,  and  we  can 
evade  its  operation  only  by  disregarding  one  of  the  most  im- 
perative rules  in  the  interpretation  of  contracts.  A  primary 
rule  of  construction  requires  a  contract  to  be  so  construed  as 
to  give  some  meaning  and  effect  to  all  of  its  language,  and  if 
the  words  used  can  have  an  operation  which  leads  to  no  absurd 
results,  and  is  not  contrary  to  some  provision  of  law,  that  mean- 
ing must  be  adopted,  rather  than  one  which  would  render  the 
language  meaningless  and  inoperative. 

The  provisions  fixing  the  quantity  of  grain  received,  and 
providing  a  mode  by  which  any  deficiency  or  excess  in  quan- 
tity shall  be  dealt  with,  do  not  seem  susceptible  of  any  other 
effect  than  to  prescribe  a  rule  by  which  the  consignee  can  de- 
termine the  amount  of  freight  and  charges  payable  by  him  to 
the  carrier.  For  this  purpose  the  provision  has  a  legitimate 
and  natural  office  to  perform,  which  also  accords  with  the 
plain  sigtiification  of  the  language  used. 

It  seems  reasonable  that  parties  should  agree  upon  the  quan- 
tity of  grain  shipped  when  it  is  designed  for  transportation  to 
distant  markets,  with  a  view  of  avoiding  controversies  between 
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carrier  and  consignee  upon  the  subject.  The  cargo  was  here 
weighed  into  the  vessel  under  the  supervision  and  control  of 
the  carriers,  and  they  had  every  opportunity  to  learn  the  quan- 
tity of  grain  actually  received  by  them.  They  thereupon  en- 
tered into  a  contract  with  the  consignor  whereby  it  was  agreed 
that  any  deficiency  in  the  cargo  should  be  paid  for  by  thera,^ 
and  deducted  from  the  freight,  and  any  excess  in  quantity 
should  be  paid  to  them  by  the  consignee.  The  deficiency  and 
excess  referred  to  could  have  related  only  to  a  variation  from 
the  quantity  specified  in  the  bills  of  lading,  as  there  was  no 
other  standard  furnished  by  which  a  variation  could  be  esti- 
mated. This  was  a  contract  which  the  parties  were  competent 
to  make,  and  a  consideration  for  the  promise  to  pay  for  any 
deficiency  was  secured  by  the  right  to  collect  the  value  of  any 
excess.  These  were  mutual  obligations,  and  were  obviously 
incurred  for  the  purpose  of  avoiding  disputes  over  the  quantity 
actually  received  by  the  carrier,  and  to  estop  him  from  dis- 
puting the  correctness  of  his  acknowledgment.  The  parties 
plainly  contemplated  the  contingency  of  a  variance  in  the 
course  of  transportation,  between  the  quantity  of  grain  admitted 
to  have  been  received  by  them  and  that  subsequently  deliv- 
ered, and  provided  in  express  terms  the  mode  by  which  their 
respective  rights  should  be  adjusted  in  that  event.  The  lan- 
guage of  the  contract  is  plain  and  unambiguous,  and  the  right 
of  the  parties  to  make  it  is  indisputable. 

Judge  Denio  said,  in  Meyer  v.  Peck,  28  N.  Y.  590:  "No  doubt 
it  might  be  made  a  matter  of  express  contract  that  the  carrier 
should  account  for  the  precise  quantity  acknowledged  in  the 
instrument,  and  that  no  other  evidence  on  that  point  should 
be  received."     See  Lishman  v.  Christie,  L.  R.  19  Q.  B.  D.  333. 

This,  we  think,  they  have  done  by  the  contract  in  question. 
The  consignee  in  this  case  is  but  the  agent  of  the  consignor, 
and  is  authorized  to  pay  only  such  freight  as  is  provided  for 
by  the  bill  of  lading.  He  can  hold  the  property  only  for  such 
advances  as  the  bill  of  lading  directs  him  to  make,  and  there 
is  no  principle  upon  which  he  can  be  made  liable  for  any 
greater  amount  than  that  called  for  by  the  letter  of  his  au- 
thority to  pay. 

We  have  not  considered  the  cases  treating  of  the  doctrine 
of  estoppel,  as  it  is  unnecessary,  in  the  view  we  take  of  the 
case,  to  invoke  that  principle. 

The  judgment  should  be  affirmed. 
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BiLU  0»  LAsnro,  Oonclusivbnms  of:  See  NathneUBani  of  Commeree  v. 
Chicago  eUs.  B.  B,  do,,  H  Minn.  224;  20  Am.  St.  Rep.  566,  and  note.  A  bill 
of  lading  ia  both  a  receipt  and  a  contract.  Aa  a  receipt,  it  may  be  explained 
or  contradicted  by  oral  evidence;  bnt  as  a  contract,  it  merges  all  prior  and 
conteiuporaneoos  agreements,  and  in  the  absence  of  fraud  or  miataka,  it  can- 
not  be  explained  or  contradicted  by  parol  teatimooj:  LomMIU  tit.  R.  M.  Co. 
w.  WUtom,  119  Ind.  308. 
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Tufts  v.  Griffin. 

[107  North  Carolina,  47.] 
Conditional  Salb  —  Consideration  —  Loss  6v  Propebtt  befobb  Pat- 
MBNT. — An  absolute  promise  to  pay  a  certain  sum,  being  the  balance 
due  upon  a  conditional  sale  of  personal  property  under  which  the  vendee 
took  possession  and  used  it  in  all  respects  as  his  own,  the  vendor  retain- 
ing the  title  until  the  purchase  price  was  paid,  is  based  upon  a  sufficient 
consideration,  and  may  be  enforced  in  the  event  that  the  property  is 
destroyed  by  fire  without  negligence  on  the  part  of  the  vendee  before 
the  payment  of  the  purchase  price  or  any  default  in  the  payment 
thereof. 

Action  on  the  following  note  and  contract  of  sale:  — 
"$162.50.  Lewiston,  N.  C,  June  13,  1888. 

"  For  value  received,  November  1,  1889,  after  date,  I  promise 
to  pay  to  the  order  of  James  W.  Tufts  one  hundred  and  sixty- 
two  dollars  and  fifty  cents,  with  interest  at  six  per  cent.  The 
consideration  in  this  and  other  notes  is  the  following  described 
soda-water  fountain  [here  follows  description],  which  I  have  re- 
ceived of  said  James  W.  Tufts.  Nevertheless,  it  is  understood 
and  agreed  by  and  between  me  and  the  said  James  W.  Tufts 
that  the  title  to  the  above-mentioned  property  does  not  pass  to 
me,  and  that  until  all  said  notes  are  paid,  the  title  to  afore- 
said property  shall  remain  in  the  said  James  W.  Tufts,  who 
shall  have  the  right,  in  case  of  non-payment  at  maturity  of 
either  of  said  notes,  and  without  process  of  law,  may  enter 
and  retake  immediate  possession  of  said  property  wherever  it 
may  be,  and  remove  the  same.  J.  8.  Gbiffin. 

"Witness:  D.  C.  Winston." 
Judgment  for  plaintiff  for  the  amount  mentioned  in  the  above 
agreement,  with  interest,  and  defendant  appeals. 

863 
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W.  L.  Williams,  for  the  appellant. 
D.  O.  Winston,  for  the  respondent. 

Shepherd,  J.  This  is  a  case  of  the  first  impression  in  this 
state.  We  have  here  an  absolute  promise  of  the  defendant  to 
pay  the  plaintiff  a  certain  sura,  it  being  the  balance  of  the 
purchase-money  due  the  plaintiff  upon  the  sale  of  a  soda  ap- 
paratus to  the  defendant.  The  sale  was  a  conditional  one: 
See  Clayton  v.  Heater,  80  N.  C.  275;  Frick  v.  Hilliard,  95 
N.  C.  117,  and  the  cases  cited;  and  under  the  contract,  the 
defendant  took  the  apparatus  into  his  possession  and  used  it 
in  all  respects  as  his  own.  Without  any  negligence  on  the 
part  of  the  defendant,  and  before  any  default  in  the  payment 
of  the  purchase-money,  the  property  was  destroyed  by  fire. 

The  question  is.  Who  shall  bear  the  loss?  The  defendant 
insists  that  it  should  fall  upon  the  plaintiff,  because  the  trans- 
action amounted  to  nothing  more  than  an  executory  agree- 
ment to  sell,  and  that,  inasmuch  as  the  plaintiff  cannot  now 
perform  the  contract,  the  defendant  should  not  be  compelled 
to  pay.  It  is  very  true  that  such  contracts  are  sometimes 
called  executory  (as  in  the  c&se  oi  Ellison  y.  Jones,  i  Ired.  48), 
and  the  vendee  is  also  termed  a  bailee:  Perry  v.  Young,  105 
N.  C.  466;  but  it  must  be  observed  that  these  expressions  are 
used  in  reference  to  the  strict  legal  title  to  the  property,  and 
they  can  therefore  have  no  influence  in  the  determination  of 
the  present  question,  which  is  purely  one  of  consideration  for 
an  absolute  promise  to  pay. 

The  recent  decision  in  Burnley  v.  Tufts,  66  Miss.  49,  14  Am. 
St.  Rep.  540,  is  directly  in  point.  There  it  seems  that  this  same 
plaintiff  sold  a  soda  apparatus  under  a  contract  precisely 
similar  to  this,  and  the  property  was  destroyed,  as  in  this 
case,  after  some  of  the  notes  had  been  paid,  and  before  the 
maturity  of  the  others.  The  court  decided  that  the  plaintiff 
was  entitled  to  recover  the  amount  due  upon  the  remaining 
notes.  As  we  entirely  concur  in  the  reasoning  upon  which 
the  decision  is  based,  we  will  reproduce  a  part  of  the  language 
of  the  opinion.  The  court  says:  "  Burnley  unconditionally 
and  absolutely  promised  to  pay  a  certain  sum  for  the  prop- 
erty the  possession  of  which  he  received  from  Tufts.  The 
fact  that  the  property  has  been  destroyed  while  in  his  cus- 
tody, and  before  the  time  for  the  payment  of  the  note  last  due 
on  payment  of  which  only  his  right  to  the  legal  title  of  the 
prot>erty  would  have  accrued,  does  not  relieve  him  of  payment 
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of  the  price  agreed  on.  He  got  exactly  what  he  contracted 
for;  viz.,  the  possession  of  the  property,  and  the  right  to  acquire 
an  absolute  title  by  payment  of  the  agreed  price.  The  trans- 
action was  something  more  than  an  executory  conditional 
sale.  The  seller  had  done  all  that  he  was  to  do,  except  to  re- 
ceive the  purchase  price;  the  purchaser  had  received  all  that 
he  was  to  receive  as  the  consideration  of  his  promises  to  pay. 
The  inquiry  is  not  whether,  if  he  had  foreseen  the  contin- 
gency which  has  occurred,  he  would  have  provided  against  it, 
nor  whether  he  might  have  made  a  more  prudent  contract, 
but  it  is  whether,  by  the  contract  he  has  made,  his  promise  is 
absolute  or  conditional.  The  contract  made  was  a  lawful  one, 
and,  as  we  have  said,  imposed  upon  the  buyer  an  absolute 
obligation  to  pay.  To  relieve  him  from  this  obligation,  the 
court  must  make  a  new  agreement  for  the  parties,  instead  of 
enforcing  the  one  made,  which  it  cannot  do." 

As  is  said  in  the  foregoing  extract,  the  vendor  has  done  all 
that  he  was  required  to  do,  and  the  transaction  amounted  to 
"  a  conditional  sale,  to  be  defeated  upon  the  non-performance 

of  the  conditions The  vendee  had  an  interest  in  the 

property  which  he  could  convey,  and  which  was  attachable  by 
his  creditors,  and  which  could  be  ripened  into  an  absolute  title 
by  the  performance  of  the  conditions":  1  Wharton  on  Con- 
tracts, 617. 

The  vendee  had  the  actual  legal  and  rightful  possession, 
with  a  right  of  property  upon  the  payment  of  the  money:  Ftn- 
eent  v.  Cornell,  13  Pick.  296;  23  Am.  Dec.  683. 

The  vendor  could  not  have  interfered  with  this  possession 
**  until  a  failure  to  perform  the  conditions  ":  Newhall  v.  Kings- 
bury, 131  Mass.  445. 

Having  acquired  these  rights  under  the  contract,  and  the 
property  having  been  subjected  to  the  risks  incident  to  the  ex- 
ercise of  the  exclusive  right  of  possession,  it  would  seem  against 
natural  justice  to  say  that  there  was  no  consideration  for  the 
promise,  and  that  the  loss  should  fall  upon  the  plaintiflf. 

The  case  of  Swallow  v.  Emery,  111  Mass.  356  (cited  by  the 
defendant),  may  perhaps  be  distinguished  from  ours,  because 
it  was  agreed  that  upon  the  payment  of  the  price  the  vendor 
was  to  execute  a  bill  of  sale  to  the  vendee.  However  this  may 
be,  we  think  that  the  principles  enunciated  in  Burnley  y.  Tufts, 
66  Miss.  49,  14  Am.  St.  Rep.  540,  are  better  sustained,  both  by 
reason  and  authority,  and  we  therefore  affirm  the  judgment  of 
the  court  below. 
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Sales  —  Who  mtstt  Bear  Loss  where  Property  Sold  is  not  Paid  for. 
—  The  rule  seems  to  be  well  settled  that  where  the  terms  of  a  simple  sale 
of  any  specific  piece  of  personal  property  are  agreed  upon,  and  the  bargain  it 
struck,  while  everything  the  seller  has  to  do  about  it  is  completed,  and  he  has 
-authorized  the  buyer  to  take  it,  the  contract  of  sale  becomes  absolute,  with- 
out actual  payment  or  delivery,  and  the  property  is  in  the  veudee,  who  has  the 
risk  of  loss  by  accident  or  otherwise  without  the  fault  of  the  seller:  Leonard  v. 
Darts,  1  Black,  476;  Wing  v.  Clark,  24  Me.  366;  Phillipa  v.  Moor,  71  Me.  78; 
Barrow  v.  Window,  71  IlL  214;  WilUa  v.  WUlia,  6  Dana,  48;  Sweeney  v.  Owsley, 
14  B.  Mon.  413.  The  rule  is  thus  stated  in  Hayden  v.  Demets,  53  N.  Y.  426-431 : 
"Upon  a  valid  sale  of  specific  chattels,  when  nothing  remains  to  be  done  by 
the  vendor  except  delivery,  whether  conditioned  upon  payment  or  not,  the 
right  of  property  passes  to  the  vendee,  at  whose  risk  it  is  retained  by  the 
vendor."  And  in  Joyuv.  Adams,  8  N.  Y.  291-296,  it  was  said:  "It  is  a 
general  rule  of  law  that  where  a  contract  is  made  for  the  purchaise  of  goods, 
and  nothing  ia  said  about  payment  or  delivery,  the  property  passes  immedi- 
ately, so  as  to  cast  upon  the  purchaser  all  future  risk,  if  nothing  further  re- 
mains to  be  done  to  the  goods,  although  he  cannot  take  tfaem  away  without 
paying  the  price.  But  if  anything  remains  to  be  done  on  the  part  of  the 
seller,  as  between  him  and  the  buyer,  such  as  weighing,  measuring,  or  count- 
ing out  of  a  common  parcel,  before  the  goods  purchased  are  to  be  delivered, 
until  that  is  done  the  right  of  property  has  not  attached  to  the  buyer,  and 
the  future  risk,  of  course,  remains  with  the  seller. "  In  Bissell  v.  Balcom,  .39 
N.  Y.  275-279,  it  was  said:  "To  the  binding  legal  effect  of  such  a  sale,  at 
the  common  law,  delivery  of  the  property  is  not  necessary  to  vest  the  title  in 
the  purchaser,  or  to  place  the  property  at  his  risk,  nor  iB  it  necessary  that 
actual  payment  of  any  part  of  the  price  should  be  made.  On  the  contrary, 
the  sale  may  be  perfect,  the  title  pass,  and  the  property  be  at  the  risk  of  the 
purchaser,  and  yet  the  vendor  retain  the  possession,  and  have  complete  right 
to  retain  the  possession  until  the  price  is  paid,  and  to  compel  payment  be- 
fore delivery."  Thus  if  part  of  the  price  be  paid  when  the  sale  is  made, 
and  no  express  stipulation  as  to  time  of  payment  of  the  remainder  is  made, 
it  is  due  upon  delivery;  and  if  the  seller  is  prevented  from  making  delivery 
by  the  act  of  God,  he  may,  however,  recover  the  remainder  of  the  price 
from  the  buyer:  Sweeney  v.  Owdey,  14  B.  Mon.  413. 

Or  where  goods  are  sold  and  delivered,  to  be  paid  for  on  the  happening  of 
some  event,  the  vendor  may  recover,  though  the  event  on  which  payment  is 
made  to  depend  has  been  made  impossible  by  the  happening  of  an  accident. 
Thus,  where  all  the  wood  standing  upon  a  certain  lot  was  purchased  at  so 
much  per  cord,  to  be  cut  and  hauled  by  the  purchaser,  measured  in  his  yard, 
and  paid  for  after  measurement,  and  after  a  part  of  the  wood  had  been  out 
and  hauled,  a  large  part  remained  on  the  land,  and  was  there  burned,  the 
court  decided  that  the  sale  was  complete,  and  that  the  seller  could  recover 
the  price  of  the  wood  burned,  upon  proof  of  its  quantity:  Upson  v.  Holmes, 
51  Conn.  500.  So  where  a  specific  lot  of  sheep  are  sold,  to  be  delivered  and 
paid  for  in  the  future,  and  before  delivery,  and  while  in  the  possession  of  the 
seller,  they  are  injured  without  his  fault,  he  may  nevertheless  recover  the 
price  of  the  sheep:  Barrowy.  Window,  71  111.  214.  So  where  one  buys  goods 
to  be  delivered  and  paid  for  at  a  certain  time,  and  before  that  time  they  are 
destroyed  by  flood,  he  must  bear  the  loss:  Blade  v.  Wd)b,  20  Ohio,  304;  55 
Am.  Dec.  456.  Where  one  buys  a  quantity  of  barley  in  the  vendor's  store* 
house,  at  a  certain  price  per  bushel,  the  quantity  to  be  afterwards  ascer- 
tained, and  the  vendor  agreeing  that  it  may  remain  until  a  future  day  named. 
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when  the  possession  of  the  storehouse  would  pass  to  another  party,  with 
whom  the  vendee  agreed  that  the  grain  might  remain  on  storage  after  the 
day  mentioned,  and  after  such  change  of  possession  the  storehouse  and  grain 
were  burned,  it  waa  decided  that  there  liad  been  a  sale  and  delivery,  and 
that  the  loss  occasioned  by  the  fire  must  be  borne  by  the  vendee:  Olyphant  v. 
Baker,  6  Denio,  379.  And  where  one  contracts  with  another  to  buy  all  his 
spring  Iambs  at  a  certain  price  to  be  paid,  the  seller  to  pasture  them  until 
called  for,  the  title  passes  to  the  purchaser,  without  specifically  setting  the 
property  apart,  and  if,  without  the  seller's  fault,  it  suffers  injury,  the  loss 
falls  on  the  purchaser:  Bertelson  v.  Bower,  81  Ind.  512.  So  where,  upon  the 
sale  of  a  oolt,  the  parties  agree  that  it  shall  run  with  its  dam,  which  is  in 
the  possession  and  is  the  property  of  the  seller,  until  it  is  weaned,  and  then 
be  delivered  to  the  purchaser  upon  payment  of  the  price,  the  title  to  the  colt 
passes  at  once  to  the  purchaser,  and  its  subsequent  safe-keeping  is  at  his  risk, 
and  he  remains  liable  for  the  price:  Henline  v.  Hall,  4  Ind.  189.  So  upon  a 
sale  of  a  certain  quantity  of  wheat  at  ten  cents  per  bushel  less  than  the  Mil- 
waukee price  should  be  on  any  day  thereafter  which  the  seller  should  name, 
and  after  the  delivery  of  the  wheat  it  was  destroyed  by  fire  before  the  day 
with  reference  to  which  the  price  should  be  determined  had  been  named  by 
the  seller,  it  was  decided  that  the  title  to  the  wheat  was  in  the  purchaser, 
and  that  the  seller  was  entitled  to  the  price  upon  naming  the  day  with  refer- 
ence to  which  the  price  should  be  fixed:  McConnellv.  Hughes,  29  Wis.  537. 
And  again,  upon  the  sale  of  an  entire  quantity  of  butter  at  a  certain  price 
per  pound,  the  purchaser  to  take  and  pay  for  part  at  once,  and  to  take  and 
pay  for  the  remainder  in  thirty  days,  and  after  taking  the  first  lot  the  re- 
mainder was  destroyed  by  fire,  witliout  the  fault  of  the  seller,  it  was  decided 
that  the  purchaser  was  liable  for  the  lot  burned:  Seckel  v.  Scott,  66  III.  106. 
So  where  the  seller  raised  tobacco  on  shares  on  the  purchaser's  farm,  where 
it  was  stored,  and  sold  his  share  of  it  to  him  at  a  certain  price  per  pound, 
stipulating  that  when  the  purchaser  sold  the  tobacco  the  seller  was  to  receive 
all  in  excess  for  his  share  that  the  tobacco  should  bring  above  the  price  agreed 
upon,  after  deducting  expenses,  and  before  it  was  sold  by  the  purchaser  the 
whole  crop  was  destroyed  by  flood,  it  was  determined  that  the  purchaser  was 
liable  to  the  seller  for  the  first  price  agreed  upon:  RtUhraitff  v.  Hagenhtich,  58 
Pa.  St.  103.  So  where  a  buyer  purchases  or  orders  a  specific  quantity  of 
goods  to  be  shipped  to  him  from  a  distant  place,  and  the  seller  delivers  them 
to  a  vessel  designated  by  the  buyer,  or  in  the  absence  of  such  designation, 
to  a  common  carrier,  the  mere  fact  that  the  goods  are  to  be  paid  for  by  note 
or  in  cash,  upon  arrival,  does  not  prevent  the  title  from  passing.  The  goods 
are  the  property  of  the  buyer  and  at  his  risk  from  the  time  they  are  placed 
in  the  hands  of  the  carrier:  Faiiners'  Pfiosphate  Co.  v.  QUI,  69  Md.  537;  9  Am. 
St.  Rep.  443;  and  to  the  same  effect,  Mee  v.  McNider,  109  N".  Y.  500. 

Under  conditional  sales,  where  the  title  to  the  property  is  to  remain  in  the 
seller  until  the  purchase  price  is  fully  paid,  while  the  possession  passes  to 
the  purchaser  at  the  time  of  sale,  there  seems  to  be  an  irreconcilable  conflict 
in  the  authorities  as  to  which  party  should  bear  the  loss  in  case  the  property 
is  lost  or  destroyed,  without  the  fault  of  the  seller,  before  the  last  payment  of 
the  purchase  price  is  made.  It  seems  to  us  that  the  better  reasoning  is  in 
favor  of  the  rule  adopted  in  the  case  of  simple  sales,  and  that  the  loss  should 
be  borne  by  the  purchaser. 

This  is  the  doctrine  stated  in  Burnley  v.  Tufts,  66  Miss.  540,  14  Am.  St. 
Rep.  540,  from  which  the  rule  adopted  in  the  principal  case  was  drawn. 

Where  the  purchaser  unconditionally  and  absolutely  promises  to  pay  a  oer- 
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tain  sum  for  personal  property,  the  title  to  which  is  to  remain  in  the  seller 
until  the  fall  price  is  paid,  the  fact  that  the  property  is  destroyed  by  fire 
before  the  time  for  the  last  payment  to  be  made  arrives,  and  while  in  the 
eustody  of  the  buyer,  will  not  relieve  him  from  the  payment  of  the  full  price 
agreed  upon.  In  Randle  v.  Stone,  77  6a.  501,  the  facts  of  which  are  given 
in  the  note  to  Burnley  v.  Tufts,  14  Am.  St.  Rep.  541,  the  court  was  of  an 
entirely  different  opinion,  and  there  decided  that  in  an  exactly  similar  case 
the  loss  must  be  borne  by  the  seller,  because  the  title  remained  in  him.  So 
in  Swallow  v.  Ehnery,  111  Mass.  355,  the  rule  adopted  in  Randle  v.  Stone,  77 
Oa.  501,  prevailed  Chapman,  C.  J.,  in  delivering  the  opinion,  said:  "It 
appears  that  the  plaintiff  delivered  the  horses,  wagon,  and  harnesses  to 
Waby  to  be  used,  and  under  a  contract  of  sale  when  the  stipulated  price 
should  be  paid.  The  price  was  to  be  a  gross  sum  for  the  whole  property, 
and  payable  in  labor.  The  articles  were  to  remain  the  property  of  the 
plaintiff  till  the  whole  amount  should  be  paid.  After  the  payment,  the 
plaintiff  was  to  give  Waby  a  bill  of  sale.  The  loss  of  one  of  the  horses  by 
its  death,  without  any  fault  on  the  part  of  Waby,  was  the  plaintiff 's  loss, 
and  disabled  him  from  performing  the  contract  on  his  part;  nor  would  he 

be  entitled  to  reoeire  the  gross  stim  for  the  rest  of  the  property By 

retaining  the  property  that  remained,  Waby  would  be  liable  to  pay  for  that 
property,  and  not  the  gross  sum  agreed  upon  for  the  whole." 

In  Stone  v.  Waite,  88  Ala.  599,  it  was  decided  that  under  an  executory  sale 
of  a  stock  of  goods,  at  s  price  to  be  ascertained  on  taking  an  inventory,  one 
half  to  be  paid  immediately,  a  note  given  for  the  remainder,  and  the  title  re- 
tained by  the  seller  uatil  such  conditions  were  performed,  the  accidental  loss 
of  the  goods  by  fire,  after  the  completion  of  the  inventory  and  the  delivery 
of  the  key  to  the  store  to  the  purchaser,  but  before  the  first  payment  wsu 
made  or  the  note  for  the  balance  given,  falls  on  the  seller,  who  cannot  re- 
cover the  price  nor  the  money  deposited  by  the  buyer  as  a  forfeit;  the  fire, 
however,  excuses  the  seller  from  performing  his  ooutraot,  aad  the  buyer 
cannot  recover  a  forfeit  deposited  by  the  former. 
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NaaoTiABLB  Instruments  —  Aooommodation  Paper—  Liability  of  Makbb 
▲rrsR  Indorskmbnt.  — A  note  made  payable  by  the  maker  to  himself, 
and  signed  by  othert  as  accommodation  paper,  to  enable  suoh  maker  to 
raise  money  thereoa,  and  indorsed  by  hira  for  that  purpose,  may  be  en- 
forced, not  only  as  against  such  maker  and  indorsar,  but  also  as  against 
the  other  accommodation  makers. 

Action  upon  the  following  note:  — 

"  Sixty  days  after  date,  we  jointly  and  severally  promise  to 
pay  Griffin  and  Temple,  negotiable  and  payable  without  offset, 
at  the  Norfolk  National  Bank,  four  hundred  dollars,  for  value 
received.  (Signed)  "J.  W.  Griffin. 

"W.  0.  Templk. 
"J.  R.  Etheridgb. 
"W.  S.  Temple." 
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The  first  two  makers  were  partners,  and  Etheridge  and  W.  S. 
Temple  received  no  benefit  from  the  note,  they  having  signed 
as  accommodation  makers,  to  enable  Griffin  and  Temple  to 
raise  money  on  the  note.  Griffin  and  Temple  indorsed  the 
note  for  value  to  plaintiff,  and  it  remains  unpaid.  Judg- 
ment for  plaintiff  against  all  of  the  makers  of  the  note,  and 
Etheridge  and  W.  S.  Temple  appeal. 

E.  F.  Aydlett,  for  the  appellants. 

Pruden  and  VanUy  for  the  respondent. 

Clark,  J.  A  bond  made  payable  to  the  obligor  is  void:  Pear- 
son  V.  Nesbit,  1  Dev.  315;  17  Am.  Dec.  568;  Justice$  v.  Shannon' 
hotbse,  2  Dev.  6;  Justices  v.  Armstrong,  3  Dev.  285.  A  bond  is  a 
deed,  and  no  man  can  execute  and  deliver  a  deed  to  himself. 

"According  to  common-law  principles,  a  promissory  note 
made  payable  by  a  person  to  himself  creates,  of  itself,  no  lia- 
bility upon  him  to  pay  it.  This  is  so,  not  for  the  reason  that 
it  is  contrary  to  public  policy,  immoral,  or  illegal,  but  because 
a  person  cannot  contract  with  himself":  Jenkins  v.  Bass,  88 
Ky.  397;  21  Am.  St.  Rep.  344.  Indeed,  there  is  no  contract 
till  such  paper  has  been  indorsed  over  to  another,  when  there 
springs  up  by  the  law  merchant  a  valid  contract  between  the 
maker  and  indorsee:  1  Daniel  on  Negotiable  Instruments,  sec. 
130;  Wood  V.  Maytton,  10  Ad.  &  E.  809  (59  Eng.  Com.  L.); 
Smith  V.  Lusher,  5  Cow.  688;  Plets  v.  Johnson,  3  Hill,  112;  Jen- 
kins V.  Bass,  88  Ky.  397;  21  Am.  St  Rep.  344. 

In  this  case,  the  note,  upon  its  face,  was  executed  for  the 
purpose  of  being  negotiated.  It  is  found  as  a  fact  that  the 
defendants  signed  it  as  accommodation  paper,  to  enable  those 
of  the  makers  who  are  named  as  payees  therein  to  raise  money 
on  the  paper.  Doubtless  they  were  so  named  as  payees  be- 
cause it  was  not  yet  known  who  would  lend  money  on  the 
note,  and  it  was  desired  not  to  leave  the  names  of  payees  in 
blank.  Such  practice  is  not  unusual,  and  is  well  recognized 
by  the  law  merchant. 

The  note  was  negotiated,  as  defendants  intended  should  be 
done,  and  value  received  thereon.  To  protect  them,  upon  the 
technical  grounds  set  up,  against  the  consequences  of  theii 
own  act  would  be  against  good  morals,  and  would  enable 
them  to  perpetrate  a  fraud  on  the  plaintiff.  By  the  indorse- 
ment to  plaintiff,  the  contract,  till  then  imperfect,  became 
perfect  and  completed. 

No  error. 
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Negotiablb  Instritments  —  Accommodation  Paper  —  Lubility  of 
Maker  after  Indorsement.  — Where  a  note  is  drawn  and  indorsed  for  the 
accommodation  of  the  iudorser,  who  gives  a  bond  of  indemnity  to  the  maker, 
the  latter  will  not  be  discharged:  Bank  of  Montgomery  v.  Walker,  9  Serg.  & 
R.  229;  11  Am.  Deo.  709,  and  note.  The  accommodation  maker  of  a  note  is 
liable  to  pay  it  according  to  its  tenor,  and  cannot  allege  that  he  was  a  mere 
•aretyi  Stephen*  r.  Moncmgahela  eU.  Bank,  88  Pa.  St  157;  32  Am.  Rep.  438. 
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[107  North  Carolina,  196.1' 

EiinM  AKS  Bamkimo  —  Deposit.  —  When  a  bank,  in  the  eonrse  of  business, 
receives  deposits  of  money,  in  the  absence  of  any  agreement  to  the  con- 
trary, it  at  once  becomes  the  money  of  the  bank  as  part  of  its  general 
funds,  and  can  be  used  by  it  for  any  purpose  for  which  it  may  use  money 
otherwise  acquired. 

Banks  and  Banking  —  Relation  between  Bank  and  Depositor. —  A 
depositor,  when  he  makes  a  deposit,  becomes  a  creditor  of  the  bank,  and 
the  latter  becomes  his  debtor,  for  the  amount  of  money  deposited,  agree- 
ing to  discharge  the  debt  so  created  by  honoring  and  paying  the  checks 
or  orders  drawn  upon  it  by  the  depositor,  when  presented,  not  exceeding 
the  amount  deposited. 

Banks  and  Bankino. — Relation  between  Bank  and  Depositor  is  that 
of  debtor  and  creditor,  and  has  none  of  the  elements  of  a  trust  about  it. 
The  bank  does  not  assume  to  become  a  fiduciary  as  to  the  money  de- 
posited, nor  does  it  agree  to  hold  it  in  trust  for  the  depositor. 

Banks  and  Banking  —  Rights  of  Check-holder  or  Payee.  — The  payee 
or  holder  of  a  check  for  part  of  a  deposit  cannot,  in  the  absence  of 
ground  for  equitable  relief,  maintain  his  separate  action  against  the 
bank  for  non-payment  on  presentation,  until  the  bank  has  accepted 
the  check  or  agreed  to  pay  it.  He,  however,  has  his  remedy  against 
the  drawer,  or  they  may  jointly  recover  against  the  bank,  subject  to 
its  rights  of  set-ofif  against  the  depositor,  and  to  pay  all  his  outstanding 
checks  of  which  it  has  notice  before  such  check  is  presented. 

Banks  and  Banking  —  Rights  of  Check-holder A  check,  as  to  the 

drawer  thereof,  is  an  assignment  to  the  holder  of  the  deposit  to  the' 
amount  specified  in  the  check,  but  it  does  not  create  a  lien  as  against 
the  bank.  The  holder  simply  hM  an  interest  in  the  deposit,  subject  to 
the  bank's  right  of  set-off  against  the  depositor,  and  to  pay  his  outstand- 
ing checks  received  and  paid  before  notice. 

Banks  and  Banking  —  Rights  of  Check-holder.  —  A  check  for  the  whole 
of  a  deposit  is  an  assignment  of  the  depositor's  whole  debt  against  the 
bank,  and  entitles  the  holder  to  maintain  his  separate  action  therefor 
against  the  bank  upon  presentation  of  the  check  auid  refusal  of  payment, 
subject  to  the  bank's  right  of  set-off  against  the  depositor,  and  to  pay 
his  outstanding  checks  received  and  paid  before  notice. 

Banks  and  Banking  —  Remedy  of  Check-holder.  — The  drawer  of  a  check 
agrees  that  it  will  be  paid  by  the  bank  when  duly  presented  for  pay- 
ment, and  upon  refusal  by  the  bank  to  pay,  the  bolder  has  his  remedy 
against  the  drawer  for  his  breach  of  contract. 
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Banks  and  Banking  —  Deposit  —  Assignment  of,  bit  Bank.  —  The  money 
of  a  general  depositor  in  a  bank  is  the  property  of  the  bank,  and 
■abject  to  assignment  by  it  for  the  benefit  of  creditors. 

Banks  and  Banking  —  Assignment  of  Deposit  —  Right  of  Check-holdbb^ 
—  The  holder  of  a  check  drawn  before,  and  presented  for  payment  after, 
an  assignment  by  the  bank  for  the  benefit  of  creditors  is  not  entitled  to 
the  amount  thereof  as  against  the  assignee.  He  is  only  entitled,  a» 
against  him,  to  his  pro  rata  share  of  the  fund  remaining  after  the  payment 
of  preferred  creditors,  while  as  against  the  drawer  he  is  entitled  to  have 
so  much  of  his  deposit  as  is  named  in  the  check  set  apart  for  its  payment^, 
subject  to  the  rights  of  the  bank  and  its  assignee. 

Action  upon  a  check  drawn  by  J.  W.  Blackwell  on  the 
Bank  of  Durham,  in  favor  of  S.  H.  Hawes,  or  order,  for  $508.80. 
At  the  time  that  the  check  was  drawn,  J.  W.  Blackwell  was  a 
depositor  for  more  than  the  amount  named  therein  in  the 
Bank  of  Durham,  owned  and  conducted  by  W.  T.  Blackwell. 
After  the  check  was  drawn,  but  before  it  was  presented,  re- 
fused payment,  and  protested,  W.  T.  Blackwell  assigned' in 
trust  for  the  benefit  of  creditors,  making  the  general  deposi- 
tors of  the  bank  a  class  of  fifth  preferred '  creditors.  At  the 
time  that  such  check  was  presented  for  payment,  the  amount 
in  the  bank  to  the  credit  of  J.  W.  Blackwell,  as  a  general  de- 
positor, far  exceeded  the  amount  named  therein.  After  the 
check  was  drawn,  and  before  it  was  presented  for  payment, 
J.  W.  Blackwell  assigned  for  the  benefit  of  creditors.  The 
check  was  not  preferred  in  this  assignment,  and  the  estate  of 
the  assignor  was  not  sufficient  to  pay  it,  or  any  part  thereof, 
while  the  estate  of  W.  T.  Blackwell  is  sufficient  to  pay  the  de- 
positors of  the  bank  in  full.  W.  T.  Blackwell's  assignees  took 
possession  of  his  estate  without  notice  of  the  existence  of  the 
check,  and  before  its  presentment,  although  they  had  notice 
of  J.  W.  Blackwell's  assignment  before  that  time,  and  the 
latter's  assignees  took  possession  of  his  estate,  and  had  notice 
of  W.  T.  Blackwell's  assignment,  before  the  presentment  of 
the  check  or  their  knowledge  of  its  existence.  In  this  action 
by  Hawes  against  J.  W.  Blackwell  and  his  assignees,  and 
W.  T.  Blackwell  and  his  assignees,  the  court  decreed,  upon  the 
•  facts  stated,  that  plaintiff  recover  of  defendants  the  amount, 
with  interest,  remaining  unpaid  upon  the  check  to  be  paid  out 
of  the  funds  of  the  Bank  of  Durham,  or  W.  T.  Blackwell,  due 
to  the  account  of  J.  W.  Blackwell  as  a  depositor  in  such  bank. 
Defendants  appealed  from  this  judgment. 

W.  W.  Fuller,  for  the  appellants. 

J.  S.  Manning,  for  the  respondent. 
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Merrimon,  C.  J.  When  a  bank,  in  the  course  of  its  business, 
receives  deposits  of  money,  in  the  absence  of  any  agreement  to 
the  contrary,  the  money  deposited  with  it  at  once  becomes  that 
of  the  bank,  part  of  its  general  funds,  and  can  be  used  by  it 
for  any  purpose,  just  as  it  uses,  or  may  use,  its  moneys  other- 
wise acquired.  The  depositor,  when,  and  as  soon  as,  he  so  makes 
a  deposit,  becomes  a  creditor  of  the  bank,  and  the  latter  be- 
comes his  debtor,  for  the  amount  of  money  deposited,  agreeing 
to  discharge  the  debt  so  created  by  honoring  and  paying  the 
checks  or  orders  the  depositor  may,  from  time  to  time,  draw 
upon  it,  when  presented,  not  exceeding  the  amount  deposited. 
The  relation  of  the  bank  and  depositor  is  simply  that  of  debtor 
and  creditor,  the  debt  to  be  discharged  punctually,  in  the  way 
just  indicated.  The  contract  between  them,  whether  express 
or  implied,  is  legal  in  its  nature,  and  there  is  no  element  or 
quality  in  it  different  from  the  same  in  ordinary  agreements 
or  promises  founded  upon  a  valuable  consideration  to  pay  a 
Bum  of  money,  specified  or  implied,  to  another  party.  There 
are  none  of  the  elements  of  a  trust  in  it.  The  bank  does  no^ 
assume  or  become  a  fiduciary  as  to  the  money  deposited  foi 
the  depositor,  nor  does  it  agree  to  hold  a  like  sum  in  trust  for 
him:  Boyden  v.  Bank,  65  N.  C.  13;  Bank  v.  Millard,  10  Wall. 
152;  Laclede  Bank  v.  Schuler,  120  U.  S.  511. 

Hence  if  the  bank  should  fail  to  pay  its  depositor,  when 
called  upon  to  do  so,  the  latter  would  have  his  remedy  by 
proper  action,  just  as  in  the  ordinary  case  where  the  debtor 
refused  to  pay  his  creditor  the  debt  he  owed  him.  If  the  de- 
positor should  draw  his  check  on  the  bank  for  some  part  of 
his  deposit,  —  the  debt  the  bank  owed  him,  —  the  payee,  or 
holder  of  such  check,  could  not  maintain  his  separate  action 
against  the  bank  for  non-payment  of  the  check  on  presenta- 
tion of  the  same  for  payment;  it  could  not,  until  the  bank 
accepted  the  check  or  agreed  to  pay  it.  Then,  and  not  till 
then,  would  the  bank  become  his  debtor  in  his  sole  right  as 
against  it.  The  check,  however,  in  the  hands  of  the  payee 
thereon,  or  the  holder  thereof,  would  have  an  interest  in  the 
deposit,  as  against  the  drawer,  to  the  amount  specified  in  the 
check,  subject  to  the  right  of  the  bank  to  pay  all  oustanding 
checks  of  the  depositor,  and  such  as  he  might  subsequently 
draw,  and  which  might  be  paid  before  it  had  notice  of  the 
check  in  question,  and  subject  to  the  right  of  the  bank  to  set 
off  debts  due  which  the  depositor  might  owe  at  the  time  such 
check  should  be  presented.     The  check,  as  to  drawer  thereof, 
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is,  in  effect,  an  assignment  to  the  holder  thereof  to  the  amount 
specified  in  the  check;  and  under  the  method  of  civil  proce- 
dure in  this  state,  the  depositor  and  the  holder  of  the  check 
might  jointly  maintain  an  action  against  the  bank  for  the  de- 
posit, in  case  it  failed  to  pay  the  same  when  called  upon,  and 
they  might  recover,  subject  to  the  rights  of  the  bank,  as  above 
explained.  And  so,  also,  if  the  depositor  had  given  his  check 
for  the  whole  of  his  deposit,  the  holder  might  maintain  his 
separate  action  against  the  bank  if  it  refused  to  pay  the  same, 
subject  to  its  rights  as  to  checks  on  the  deposit  paid  before 
notice  of  such  check,  and  likewise  subject  to  its  rights  of  set- 
off. This  is  so,  because  the  check  for  the  whole  deposit  would 
be,  in  effect,  an  assignment  of  the  depositor's  whole  debt  against 
the  bank  to  the  holder  of  such  check.  He,  being  the  real  owner 
of  the  deposit,. —  the  debt,  —  might  sue  for  it  in  his  own  name. 
And  a  holder  of  a  check  for  a  part  of  a  deposit  might,  in  some 
cases,  have  appropriate  equitable  relief,  as  against  the  depositor 
and  the  bank,  if  they  should  seek  to  impair  his  rights  as  the 
equitable  owner,  against  the  drawer  of  part  of  the  deposit. 
Such  check  makes  the  holder  thereof  part  owner  of  the  deposit, 
as  against  the  drawer,  subject  to  the  rights  of  the  bank.  The 
depositor  agrees,  in  eflfect,  by  implication  of  law,  to  set  apart 
so  much  of  his  deposit  as  is  specified  in  the  check,  for  the  holder 
thereof  As  against  the  drawer,  that  much  of  the  deposit  be- 
longs to  the  drawee.  If,  however,  it  turns  out  that  the  check 
is  not  paid  by  the  bank,  on  due  presentation  for  payment,  the 
holder  of  the  check  will  have  his  remedy  against  the  drawer. 
The  depositor  —  the  drawer  —  agrees  that  the  check  will  be 
paid  by  the  bank  when  it  shall  be  duly  presented  to  it  for  pay- 
ment, and  if  it  shall  not  be,  then  there  will  be  a  breach  of  the 
drawer's  contract  with  the  holder  of  the  check:  Kahnweiler  v. 
Anderson,  78  N.  C.  133;  Nimocks  v.  Woody,  97  N.  C.  1;  2  Am. 
St.  Rep.  268;  Brem  v.  Covington,  104  N.  C.  589;  Spain  v. 
Hamilton's  Adm'r,  1  Wall.  604,  624;  Laclede  Bank  v.  Schuler, 
120  U.  S.  511;  Morse  on  Banking,  sec.  496. 

Now,  in  the  present  case,  the  depositor  of  the  Bank  of  Dur- 
ham, James  W.  Blackwell,  was  the  simple  creditor  of  that 
bank  to  the  amount  of  his  deposit;  it  owed  him  a  debt  for  that 
sum,  just  as  it  owed  its  creditors  other  than  its  depositors. 
It  did  not  hold  the  money  he  deposited,  or  any  part  of  its 
moneys,  in  special  trust  for  him,  or  for  any  person  to  whom 
he  gave  checks  on  the  bank.  The  owner  of  the  bank,  the  de- 
fendant William  T.  Blackwell,  might  sell,  as.sign,  and  trans- 
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fer  all  his  property,  including  all  the  assets  of  the  bank,  as  he 
did  do,  to  the  defendant's  trustees  for  his  creditors,  including 
the  deposits  of  general  depositors  in  the  bank,  and  the  latter 
were  on  the  same  footing  as  other  creditors,  except  as  he  classi- 
fied them  and  preferred  certain  classes  over  others  in  the 
trust  created  for  their  benefit.  The  depositor,  James  W.  Black- 
well,  might  have  maintained  his  action  against  the  bank  to 
recover  from  it  the  amount  of  his  deposit  therein,  when  and  as 
soon  as  it  failed  and  refused  to  pay  him  the  same.  The  pres- 
ent plaintiff  might  have  joined  him  in  such  action,  because 
he  had,  in  effect,  assigned  to  the  plaintiff  part  of  the  deposit, 
a  part  equal  to  the  amount  of  the  check.  But  the  plaintiff 
could  not  have  maintained  a  separate  action  against  the  bank 
for  the  amount  of  the  check,  because  the  bank  did  not  accept 
and  agree  to  pay  it,  nor  did  the  plaintiff  have  any  equitable 
or  other  lien  upon  the  assets  of  the  bank.  It  was  not  charged 
with  a  particular  trust  in  favor  of  the  plaintiff.  He  was  on 
no  better  footing  than  any  other  creditor  of  the  bank.  The 
plaintiff  might  have  maintained  his  action  against  the  drawer 
of  the  check,  the  subject  of  the  action,  because  the  drawer,  in 
legal  effect,  contracted  with  him  that  the  check  would  be  paid 
on  presentation  to  the  bank,  and  it  was  not  so  paid.  He  can 
maintain  this  action  against  the  defendant  drawer  of  the 
check  because  of  such  breach  of  contract.  Moreover,  such 
drawer,  when  he  drew  the  check  in  favor  of  the  plaintiff,  in 
effect  sold  and  assigned  to  him  a  part  of  his  particular  de- 
posit—  his  debt  against  the  bank  —  equal  to  the  sum  of 
money  specified  in  the  check.  Hence  if  the  plaintiff  shall 
recover  against  the  drawer  of  the  check  in  question,  he  will 
be  entitled,  in  equity,  to  share  in  whatever  sum  shall  be  paid 
to  such  drawer,  or  the  defendant's  trustees  for  his  creditors, 
on  account  of  his  deposit  in  the  Bank  of  Durham  by  the 
trustees  of  William  T.  Blackwell.  This  is  so,  because  the 
drawer,  James  W.  Blackwell,  as  we  have  seen,  in  legal  effect 
specially  set  apart  so  much  of  his  deposit  as  was  equal  to  the 
amount  of  the  check  drawn  in  favor  of  the  plaintiff  to  pay  it. 
The  ground  of  the  plaintiff's  recovery  from  the  defendant 
James  W.  Blackwell  is,  that  the  latter  drew  the  check  on  the 
bank  in  favor  of  the  plaintiff,  and  thereby  agreed  that  the 
bank  would  pay  the  same  when  presented  for  payment.  But 
the  bank  did  not  pay  the  check,  and  the  plaintiff's  action  at 
once  accrued  against  the  drawer,  as  we  have  seen,  upon  such 
breach   of   contract.      The   plaintiff  may    recover,   for  such 
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breach,  the  amount  of  the  check,  and  he  has  a  right  to  have 
so  much  of  the  drawer's  deposit  as  was  specially  set  apart  to 
pay  the  check  applied  to  the  payment  of  his  judgment  against 
the  drawer,  because  that  part  of  the  deposit  was  devoted  to 
the  purpose  of  paying  the  check. 

For  the  reasons  stated,  the  plaintiff  is  not  entitled  to  re- 
cover judgment  against  William  T.  Blackwell  and  the  defend- 
ant's trustees  for  his  creditors  on  account  of  the  plaintiff's 
check,  nor  against  the  defendant's  trustees  for  the  creditors 
of  James  W.  Blackwell.  He  is  entitled  to  recover  judgment 
against  James  W.  Blackwell  for  the  amount  of  his  check,  and 
to  have  it  adjudged  that  so  much  of  the  dividends  in  the 
hands  of  the  defendant's  trustees  for  the  creditors  of  William 
T.  Blackwell  as  shall  be  paid  on  account  of  the  deposit  of 
James  W.  Blackwell  as  will  be  equal  to  the  pro  rata  share 
thereof  in  favor  of  the  check  of  the  plaintiff  be  applied  to  the 
payment  of  the  plaintiff's  judgment,  so  far  as  the  same  may 
be  adequate;  and  to  have  it  further  adjudged  that  the  defend- 
ant trustees  of  the  creditors  of  the  defendant  James  W.  Black- 
well  shall  allow  such  judgment  to  share  in  the  assets  in  their 
hands  in  the  class  of  creditors  to  which  it  shall  belong  by  the 
terms  of  the  deed  of  trust,  whose  provisions  they  are  charged 
to  execute;  and  further,  to  pay  out  of  the  dividends  they  have 
received  from  the  defendant's  trustees  for  the  creditors  of 
William  T.  Blackwell,  on  account  of  such  deposit  of  the  de- 
fendant James  W.  Blackwell,  the  pro  rata  share  of  the  check 
of  the  plaintiff  in  such  dividends  to  the  credit  of  the  plain- 
tiff's judgment,  so  far  as  the  same  may  be  adequate. 

There  is  error.  The  judgment  must  be  corrected  as  di- 
rected in  this  opinion,  and  when  so  corrected,  affirmed.  To 
that  end,  let  this  opinion  be  certified  to  the  superior  court. 
It  is  so  ordered.  

Banes  and  Banking. — Relation  between  a  Bank  and  a  Depositor 
is  that  of  debtor  and  creditor,  and  the  former  impliedly  contracts  to  pay  out 
the  money  deposited  only  upon  the  check  or  order  of  the  latter:  Shipman  v. 
Bank  qf  State  of  New  York,  126  N.  Y.  318;  ant«,  p.  821,  and  note. 

Banks  and  Banking. — Checks,  whether  Operate  as  an  Assignment 
OF  the  Drawer's  Fund,  or  a  part  thereof,  in  the  bank  against  which  they 
are  drawn:  See  note  to  Hemphill  v.  Yerkes,  19  Am.  St.  Rep.  609-612,  wherein 
is  discussed  the  remedies  of  a  oheck-holder  opoa  the  refusal  of  the  bank  to 
pay  his  check. 

Banks  and  Banking  —  Deposits.  —  The  simple  deposit  of  money  in  a 
bank  on  account  is  a  general  deposit,  aud  transfers  the  ownership  of  the 
funds  to  the  bank:  Boettcher  v.  Colorado  Nat.  Bank,  15  Col.  16;  Atlantic  Nat. 
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Bank  v.  Burhe,  81  Oa.  697;  Spilmam  ▼.  Payne,  84  Va.  435.  Bat  special  de« 
poaita  do  not  become  the  property  of  the  bank;  they  must  be  kept  safely 
ontil  drawn  oot  upon  the  order  of  the  depositor:  Cutler  v.  American  Nat. 
Bank,  118  N.  Y.  593;  such  as  bonds  deposited  for  safe-keeping:  Bovxra  v. 
Bvant,  71  Wis.  133;  Francis  v.  Evans,  69  Wis.  115;  or  collaterals  deposited 
with  a  bank  for  the  payment  of  a  certain  debt  specified:  Loyd  v.  Lynchburg 
Nat.  Bank,  86  Va.  690. 

Banks  and  Bankimo  —  Deposits,  Chabactbr  of,  Controls  thi  Rights 
or  HoLDKBS  OF  CHECKS  Drawn  aqainst  Them.  —  A  deposit  is  not  geueral, 
bnt  a  trust  fund,  when  there  is  an  express  agreement  to  that  effect,  or  oir* 
«umstances  which  give  to  the  transaction  the  nature  of  a  special  deposit: 
BoeUcher  r.  Colorado  Nat.  Bank,  16  Col.  16. 

Banks  and  Banking  —  Checks —  Remedy  of  Holdbr.  — Without  privity 
of  contract,  acceptance,  or  circumstances  showing  an  intent  of  the  bank  to 
accept  a  check  drawn  by  a  general  depositor,  the  payee  cannot  recover  against 
the  drawee:  Boettcher  v,  Colorado  Nat.  Bank,  15  Col.  16.  A  cheok  is  revooa« 
ble  before  its  presentation  for  payment,  unless  the  bank  upon  which  it  is 
drawn  has  accepted  or  certified  it:  Kakn  r,  Walton,  46  Ohio  St.  196;  Louit- 
vilie  etc  Co.  v.  Paint,  67  Miss.  678. 
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Attachmbnt  against  Non-rbsident.  —  Where  one  voluntarily  removes 
from  one  state  to  another  for  the  purpose  of  discharging  the  duties  of 
8m  office  of  indefinite  duration,  which  requires  his  continued  presence 
there  for  an  unlimited  time,  he  becomes  a  non-resident  of  the  former 
state  for  the  purposes  of  attachment,  although  he  may  occasionally  visit 
that  state,  and  entertain  an  intent  to  return  and  reside  there  at  some 
uncertain  time. 

Attachment  against  Non-rbsident.  —  A  non-resident's  property  is  at- 
tachable when  his  residence  is  not  such  as  to  subject  him  personally 
to  the  jurisdiction  of  the  court,  and  thus  place  him  upon  equality  with 
the  other  residents  of  the  state. 

Attachment.  The  defendant,  a  Methodist  minister,  prior 
to  1884  owned  and  resided  upon  land  in  North  Carolina.  In 
March,  1884,  he  was  transferred  to  Maryland  for  pastoral 
work  therein,  and  there  remained  until  1889.  He  always  re- 
garded the  former  state  as  his  home,  intended  to  return  and 
reside  there,  and  did  visit  there  at  least  once  each  year,  from 
1884  to  1889,  when  he  returned  to  continuously  reside  therein. 
Some  time  during  defendant's  absence  in  Maryland,  plaintiff 
caused  his  land  in  North  Carolina  to  be  attached,  and  at  the 
trial  recovered  a  verdict.  Defendant,  after  such  verdict,  and 
before  judgment,  moved  the  court  to  vacate  the  attachment, 
claiming  to  be  a  resident  of  the  latter  state,  and  entitled  to 
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a  homestead  in  the  land.  Upon  the  trial  of  the  issue,  the 
court  granted  the  motion  on  the  ground  stated.  Plaintiff 
appealed. 

R.  W.  Winston,  for  the  appellant. 

/.  8.  Manning,  for  the  respondent. 

Shepherd,  J.  The  single  question  presented  by  this  appeal 
is,  whether,  upon  the  facts  found,  the  attachment  should  have 
been  dissolved. 

We  are  unable  to  distinguish  this  case  from  that  of  Wheeler 
V.  Cobb,  75  N.  C.  21.  It  is  there  said  that,  "  without  deciding 
who,  in  law,  is  a  non-resident  in  other  respects,  but  confining 
the  decision  to  the  construction  of  this  statute,  the  conclusion 
is,  that  where  one  voluntarily  removes  from  this  to  another 
state  for  the  purpose  of  discharging  the  duties  of  an  office  of 
indefinite  duration,  which  required  his  continued  presence 
there  for  an  unlimited  time,  such  a  one  is  a  non-resident  of 
this  state  for  the  purposes  of  an  attachment,  and  that  not- 
withstanding he  may  occasionally  visit  this  state,  and  may 
have  the  intent  to  return  at  some  uncertain,  future  time." 

The  prominent  idea  is,  "that  the  debtor  must  be  a  non- 
resident of  this  state,  where  the  attachment  is  sued  out,  not 

that  he  must  be  a  resident  elsewhere The  essential 

charge  is,  that  he  is  not  residing  or  living  in  the  state;  that 
is,  he  has  no  abode  or  home  within  it  where  process  may  be 
served  so  as  effectually  to  reach  him.  In  other  words,  his 
property  is  attachable,  if  his  residence  is  not  such  as  to  sub- 
ject him  personally  to  the  jurisdiction  of  the  court,  and  place 
him  upon  equality  with  other  residents  in  this  respect": 
Waples  on  Attachment,  35.  We  cannot  understand  how  these 
latter  conditions  could  have  existed  when  the  defendant  was 
living  in  Maryland,  visiting  this  state  only  once  or  twice  a 
year,  and  with  only  a  general  intention  of  returning  at  some 
indefinite  time  and  making  his  home  here.  Non-residence, 
within  the  meaning  of  the  attachment  law,  means  the  "  actual 
cessation  to  dwell  within  a  state  for  an  uncertain  period,  with- 
out definite  intention  as  to  a  time  for  returning,  although  a 
general  intention  to  return  may  exist":  Weitkavip  v.  Loehr^  63 
N.  Y.  Sup.  Ct.  83. 

Reversed.  

Attachment,  Grounds  for— Non -residence  of  Defendakt. — A  debtor 
may  remain  out  of  the  state  such  a  length  of  time  and  under  such  circum- 
stances aa  to  be  a  non-resident,  such  as  is  meant  by  the  term  "non-resi- 
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dent"  in  statutes  relating  to  attachments,  even  though,  by  reason  of  hit 
intention  to  return,  his  domicile  is  still  in  the  state;  jet  a  mere  temporary 
absence  of  a  debtor,  on  bosiness  or  for  pleasure,  will  not  constitute  him  a 
non-resident,  although  he  may  not  have  a  house  of  usual  abode  in  the  state 
where  a  writ  of  summons  may  be  served  upon  him  daring  soeh  absence: 
Keller  v.  Carr,  40  Minn.  428.  Compare  HaggaH  v.  Morgan,  6  N.  Y.  422;  65 
Am.  Dea  350,  and  noU  356,  856;  Done^  t.  Kyk^  SO  Md.  612|  96  Aim.  Dee. 
tit  *nd  niM. 
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Ibsurxhox  —  SvppKnsiOH  o»  Material  Facts  — WAirB»  »T  Compant — 
EviDENOB.  —  In  an  action  to  recover  on  an  accident  insurance  policy, 
which  is  resisted  on  the  ground  that  the  insured  suppressed  the  fact  of 
his  deafness  by  stating  that  he  was  free  from  any  bodily  infirmity  at  the 
time  he  was  insured,  the  actual  knowledge  of  such  deafness  by  the  in- 
euret's  agent  at  the  time  is  constructive  notice  of  it  to  his  principal,  and 
eonstitutes  a  waiver  of  objection  that  the  deafness  was  a  bodily  infirm- 
ity, although  the  policy  provided  that  such  agent  should  have  no  power 
to  waive  its  conditions.  Hence  evidence  that  such  agent  knew  or  ought 
to  have  known  of  such  deafness  when  he  solicited  and  secured  the  policy 
is  admissible. 

LfstTRANCB  —  Waiter  o»  Repbbsemtations  as  to  Bodily  Infirmitt — 
EviDEKOK.  —  An  application  for  insurance  constitutes  part  of  the  con- 
tract between  the  insurer  and  the  insured,  and  the  representations  con- 
tained in  it  are,  presumptively,  inducements  to  the  former  to  enter  into 
it.  But  when  it  appears  that  an  agent,  through  whom  the  company 
acts,  himself  examined  or  frequently  conversed  with  the  applicant,  who 
was  partially  deaf,  had  opportunity  to  test  the  extent  of  his  infirmity, 
and  afterwards  solicited,  or  forwarded  with  favorable  recommendation, 
his  application  for  insurance  against  accident,  the  insured  is  not  pre- 
cluded from  showing  the  fact  as  evidence  that  the  insurer  knew  of  and 
assented  to  the  defective  bearing,  and  waived  objection  to  the  risk  on 
account  of  it. 

Action  upon  an  accident  policy.  At  the  trial,  plaintiff 
proved  the  injury,  and  testified  that  he  had  been  partially 
deaf  for  thirty  years;  that  he  was  otherwise  in  good  health, 
and  that  his  deafness  did  not  interfere  with  his  business,  al- 
though a  person  conversing  with  him  had  to  elevate  his  voice 
above  an  ordinary  tone  to  enable  him  to  hear;  that  he  was 
well  acquainted  with  the  agent  of  the  insurer  who  took  hii 
application  and  solicited  his  insurance,  and  had  often  con- 
versed with  him;  that  such  agent  had  had  opportunity  to 
know  the  extent  of  his  deafness  when  applying  for  the  policy; 
that  no  question  was  asked  about  deafness  at  that  time,  and 
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that  he  did  not  consider  his  deafness  a  bodily  infirmity,  nor 
intend  to  suppress  the  fact  thereof  when  he  said  in  his  appli- 
cation, "  I  have  never  had  nor  am  I  subject  to  fits,  disorders 
of  the  brain,  rheumatism,  or  any  bodily  or  mental  infirmity, 
except  as  herein  stated;  had  an  attack  of  rheumatism  six 
years  ago."  The  insurer's  local  agent,  heretofore  mentioned, 
testified  that  he  took  plaintiff's  application  for  insurance,  and 
delivered  the  policy  to  him.  He  was  then  asked  if  at  that 
time  he  knew  the  extent  of  plaintifi''s  deafness,  if  he  had  fre- 
quently conversed  with  him  prior  to  that  time,  and  if  any 
questions  were  asked  plaintiff  by  him  at  that  time  about 
his  deafness,  or  his  attention  called  to  it  in  any  way.  The 
question  was  excluded,  and  plaintiff  excepted.  The  policy 
in  question  contained  a  condition  that  fraud  or  conceal- 
ment in  procuring  it  would  render  it  void,  and  that  agents 
should  not  waive  any  of  the  conditions  of  the  policy  without 
the  written  consent  of  the  insurer  in  writing.  The  court  in- 
structed the  jury  to  return  a  verdict  for  defendant  on  the 
ground  that  plaintiff's  deafness  constituted  a  bodily  in- 
firmity which  he  had  suppressed  in  his  application,  though 
without  intent  to  defraud,  and  though  such  deafness  did  not 
contribute  to  the  injury.  After  verdict  in  accordance  with 
such  instruction,  and  judgment  thereon,  plaintiff  appealed. 

W.  W.  Fuller  and  R.  B.  Boone,  for  the  appellant. 

J.  S.  Manning  and  J.  W.  Hinsdale,  for  the  respondent. 

Avery,  J.  It  was  competent  to  prove  by  the  agent  of  the 
defendant,  on  his  examination  as  a  witness,  that  he  knew,  or 
had  had  abundant  opportunity  and  good  reason  to  know,  the 
extent  of  plaintiff's  deafness  when  he  solicited  him  to  take 
out  a  policy,  or  subsequently,  and  before  the  application  was 
signed. 

Actual  knowledge  of  the  plaintiff's  defective  hearing  on 
the  part  of  the  agent  was  constructive  notice  of  it  to  his  prin- 
cipal, and  hence  the  latter  is  deemed  to  have  waived  the  ob- 
jection that  the  deafness  of  the  former  was  a  bodily  infirmity, 
notwithstanding  the  fact  that  it  was  provided  in  the  policy 
that  the  agents  of  the  company  should  have  no  power  to  waive 
its  conditions:  Hornthal  v.  Western  Ins.  Co.,  88  N.  C.  73;  Dw 
pree  v.  Virginia  Home  Ins.  Co.,  93  N.  C.  240;  92  N.  C.  422; 
Collins  V.  FarmvUle  Ins.  etc.  Co.,  79  N.  C.  284;  28  Am.  Rep. 
322;  Union  Mut.  L.  Ins.  Co.  v.  Wilkinson,  13  Wall.  222;  Home 
MuU   F.  Ins.  Co.  v.  Garfield,  60  111.  124;  14  Am.  Rep.  27; 
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Witherell  v.  Maine  Tna.  Co.,  49  Me.  200;  American  Central  Ins. 
Co.  V.  McCrea,  8  Lea,  513;  41  Am.  Rep.  647;  Wood  on  Insur- 
ance, sec.  496;  Morrison  v.  Wisconsin  etc.  Ins.  Co.,  59  Wis.  162; 
Shafer  v.  Phoenix  Ins.  Co.,  53  Wis.  361;  Westchester  F.  Ins.  Co. 
V.  Earle,  33  Mich.  143. 

An  application  for  insurance  constitutes  a  part  of  the  con- 
tract between  the  insurer  and  the  insured,  and  the  represen- 
tations contained  in  it  are,  presumptively,  inducements  to  the 
former  to  enter  into  it.  But  when  it  appears  that  an  agent, 
through  whom  a  corporation  acts,  himself  examined  and  val- 
ued, or  had  opportunity  to  estimate  by  examination  actually 
made  by  hira,  the  value  of  property  insured  against  fire,  or 
frequently  conversed  with  a  man  partially  deaf,  had  oppor- 
tunity to  test  the  extent  of  his  infirmity,  and  afterwards 
solicited,  or  forwarded  with  favorable  recommendation,  his 
application  for  insurance  against  accident,  the  insured  will 
not  be  absolutely  precluded  from  showing  the  facts  as  evi- 
dence that  the  corporation  assented  to  what  subsequently 
appeared  to  be  an  overvaluation  in  the  one  case,  or  had 
knowledge  of  the  defective  hearing,  and  waived  objection  to 
the  risk  on  account  of  it,  in  the  other. 

It  was  material  that  the  jury,  in  passing  upon  and  find- 
ing the  facts  upon  which  the  liability  of  the  defendant  de- 
pended, should  hear  any  testimony  that  would  aid  them  in 
determining  whether  the  defendant  company  was  induced,  or 
might  reasonably  have  been  induced,  by  the  false  representa- 
tion contained  in  the  application,  to  enter  into  the  contract, 
when  it  would  not  have  done  so  had  its  agents  had  full  knowl- 
edge of  the  facts.  The  representation  in  the  application  must 
be,  in  contemplation  of  law,  falsely  and  fraudulently  made,  in 
order  to  prevent  a  recovery  in  case  of  loss;  but,  in  the  absence 
of  any  proof  of  knowledge  of  the  misrepresentation  com- 
plained of,  or  waiver  of  objection  on  account  of  it  by  the 
agents  of  the  insurer,  a  false  statement  constituting  an  appar- 
ent inducement  to  the  contract  will  be  deemed  to  have  been 
made  with  fraudulent  intent:  Mace  v.  Providence  Life  Ass'n, 
101  N.  C.  133. 

The  courts  of  this  country  have  diflered  widely  as  to  the 
admissibility  of  testimony  in  cases  like  that  before  us.  Some 
have  held  that  parol  testimony  was  not  competent  in  a  case 
to  show  a  waiver  of  the  requirements  in  the  conditions  of  a 
policy,  or  of  the  warranty  arising  out  of  the  application, 
while  others  have  limited  the  power  of  agents  to  waive  its 
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requirements,  in  the  face  of  a  prohibitory  provision  in  the 
policy,  to  matters  not  constituting  essential  and  material  por- 
tions of  the  contract,  such  as  the  stipulations  as  to  proof  of 
loss.  There  is  a  very  general  concurrence,  of  course,  in  the 
view  that  where  the  execution  of  a  contract  has  been  pro- 
cured by  the  fraud  of  an  agent  of  the  insurer,  it  may  be  de- 
clared void  upon  showing  the  acts  of  the  agent  inducing  itfr 
execution. 

This  case  is  distinguishable  from  that  of  Bobbiit  v.  Liver- 
pool etc.  Im.  Co.,  66  N.  C.  70,  8  Am.  Rep.  494,  in  that  in  the 
latter  the  plaintiff  not  only  made  a  false  statement,  which 
was  an  apparent  inducement  to  the  defendant  to  issue  the 
policy,  but  failed  to  rebut  the  presumption  of  fraudulent  pur- 
pose by  showing  any  actual  knowledge  of  the  true  value  of  the 
property  on  the  part  of  the  corporation  acting  through  its 
agent. 

In  Dupree  v.  Virginia  Home  Ins.  Co.,  93  N.  C.  240,  Chief 
Justice  Smith,  delivering  the  opinion  of  the  court,  said:  "It 
was  'certainly  competent  to  sbow  this  source  of  information 
possessed  by  the  agency  firm,  in  regard  to  the  property  in- 
cluded in  both  policies  when  they  issued  the  last,  as  tending 
to  rebut  the  charge  that  it  was  solely  brought  about  by  the 
fraudulent  statements  contained  in  the  plaintiff's  application." 
The  evidence  referred  to  tended  to  show  that  a  subagent  of  a 
general  insurance  agent  had,  the  year  before,  inspected  the 
same  property  for  another  company  for  which  the  general 
agent  was  acting,  and  had  issued  a  policy  upon  the  valuation 
then  declared  just  by  the  subagent,  and  the  general  agent 
had,  the  next  year,  sent  the  insured  the  policy  sued  on, 
which  was  issued  in  the  name  of  another  company  upon  the 
property  destroyed  by  fire,  but  based  upon  the  same  valuation. 

Under  the  principle  laid  down,  it  was  equally  competent 
and  material  to  show  that  Mackey,  the  agent  of  the  defendant 
company,  knew  and  could  have  informed  his  principal  that 
the  plaintiff  was  partially  deaf,  and  from  the  very  nature  of 
the  case  could  have  communicated  the  extent  of  the  infirm- 
ity. Being  presumably  in  possession  of  the  information  ac- 
quired by  its  agent,  the  company  is  not  deemed  to  have  been 
induced  to  take  the  risk  by  the  representation  in  the  application 
that  the  plaintiff  was  not  subject  to  any  "  bodily  infirmity." 

The  principles  announced  by  this  court  in  the  cases  already 
cited  are  supported  by  reason  and  sustained  by  authority:  May 
on  Insurance,  sees.  131,  132;  1  Phillips  on  Insurance,  sec.  904. 
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In  Hornthal  v.  Western  Ins.  Co.,  88  N.  C.  73,  the  court  say 
that  the  policy  "  was  issued  and  delivered  to  the  plaintiff,  with 
actual  knowledge  on  the  part  of  the  agent  and  constructive 
knowledge  of  his  principal,  and  must  be  deemed  to  have  been 
done  with  the  full  assent  to  the  proposed  increase."  See  also 
Collins  V.  Farmville  Tns.  etc.  Co.,  79  N.  C.  279;  28  Am.  Rep. 
322;  Argall  v.  Ins.  Co.,  84  N.  C.  355;  Dupree  v.  Virginia  Home 
Ins.  Co.y  92  N.  C.  417.  "  The  powers  of  the  agent  are  prima 
facie  co-extensive  with  the  business  intrusted  to  his  care,  and 
will  not  be  narrowed  by  the  limitations  not  communicated  to 
the  person  with  whom  he  deals":  Union  Mut.  L.  Ins.  Co.  v. 
Wilkinson,  13  Wall.  222. 

So  in  the  case  of  Cuthbertson  v.  North  Carolina  H.  Ins.  Co.^ 
"^dS  N.  C.  480  (cited  by  the  defendant),  the  insured  made  a 
false  representation  as  to  the  title  of  the  property  destroyed  by 
fire,  and  offered  no  testimony  to  trace  any  actual  knowledge 
of  the  facts  to  the  defendant,  or  to  rebut  the  presumption  of  a 
fraudulent  intent  by  a  waiver. 

Justice  Davis,  in  Mace  v.  Providence  Life  Ass^n,  101  N.  C. 
133,  says:  "A  false  statement  made  in  the  application,  when 
the  application  constitutes  a  part  of  the  contract,  will  render 
the  policy  void,  and  so  will  any  representation  of  a  material 
fact  by  which  the  company  is  misled,  if  falsely  and  fraud- 
ulently made."  But  where  there  is  a  waiver,  as  in  the  cases 
of  Hornthal  v.  Western  Ins.  Co.,  88  N.  C.  73,  and  Dupree  v.  Vir- 
ginia H.  Ins.  Co.,  92  N.  C.  417,  though  the  false  statement  be 
made  in  the  application  itself,  it  does  not  mislead,  and  it  can- 
not be  considered  an  inducement  to  the  contract. 

There  was  error,  for  which  a  new  trial  must  be  granted. 


Lim  Imsukancb  —  Application,  Representations  or  Suppressions  or 
Facts  in.  —  In  eatering  into  a  contract  of  insurance,  the  insurer  and  insured 
must  deal  fairly  with  each  other.    Any  concealment  or  misrepresentation  of 

:facta  material  to  the  risk,  by  either,  will  vitiate  the  contract:  New  Era  L. 

Jlsa'n  V.  Weigle,  128  Pa.  St.  577.  Compare  Hawk  v,  American  M.  L.  Ins. 
Co.,  27  N.  Y.  282;  84  Am.  Dec.  280,  and  note;  Mallory  v.  Travelers  Ins.  Co., 
47  N.  Y.  52;  7  Am.  Rep.  410,  and  note;  note  to  Coxtinental  L.  Ins.  Co.  v. 
Roofers,  59  Am.  Rep.  81&-8-22;  note  to  Day  v.  Mutual  B.  L.  Ins.  Co.,  29  Am. 
Rep.  575-578;  Maine  B.  Assn  v.  Parks,  81  Me.  79;  10  Am.  St.  Rep.  240,  and 
note  as  to  when  a  warranty  of  "good  health  "  is  not  broken  by  a  person's 
Dndisclosed  disorder  or  ailment.  Mere  temporary  ailments  not  tending  to 
anderinine  one's  general  health,  at  the  time  of  application  for  a  policy  of  life 
insurance,  do  not  vitiate  the  policy:  Pwlritzky  v.  Supreme  Lodge  K.  of  H,, 
76  Mich.  428;  Brown  v.  Insurance   Co.,  (j5  Mich.  306.     Where  a  policy  de- 

•«lares  that  representations  made  in  an  application  are  warranted  to  be  true, 

.and  that  the  policy  is  void  if  they  are  false,  their  falsity  will  vitiate  the  policy: 
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Olutting  V.  Metropolitan  L.  Ins.  Co.,  50  N.  J.  L.  287.  A  misrepresentation, 
in  an  application,  of  a  fact  not  material  to  the  risk  does  not  avoid  a  policy 
issued  thereon:  Mutual  B.  L.  Ina.  Co.  v.  Daviess,  87  Ky.  542. 

Insurancb  —  AoENT  —  Waiver  or  Estoppel.  —  Where  an  agent,  with 
full  knowledge  of  all  the  facts,  induces  an  applicant  for  a  policy  of  life  iusur* 
ance  to  make  untrue  answers  in  his  application,  the  company  is  estopped  to 
seek  an  avoidance  of  the  contract,  where  there  is  no  fraud  on  the  part  of  the 
insured:  Mutual  B.  L.  Ina.  Co.  v.  Daviess,  87  Ky.  542;  Keystone  M.  B.  Ass'n 
V.  Jonea,  72  Md.  363.  And  the  same  rule  applies  where  an  agent  makes  false 
answers  in  the  application  himself,  after  having  been  correctly  informed  of 
the  real  facts  by  the  applicant:  Temmink  v.  Metropolitan  L.  Int.  Go,,  78 
Mich.  388;  Midugan  M.  L.  Ina.  Co.  v.  Reed,  84  Mich.  525. 
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[107  North  Carolina,  370.] 
TsLBQRAPH  Company  —  NEOLiaENCB  —  Liability  to  Receiver  of  Me.ssaqb. 

—  A  telegraph  company  is  responsible  for  its  negligence  to  a  person  to 
whom  a  message  ia  addressed,  as  well  as  to  the  sender. 

Telegraph  Company  —  Negligence  —  Liability  for  Mental  Suffering. 

—  In  addition  to  nominal  damages,  a  recovery  may  be  had  against  a 
telegraph  company  for  mental  suffering  resulting  from  its  negligence  in 
failing  to  deliver  with  diligence  a  message  announcing  the  dangerous 
sickness  of  a  relative,  when  the  language  employed  in  the  message  ia 
reasonably  suflScient  to  put  the  company  on  inquiry  as  to  the  relation- 
ship between  such  relative  and  the  person  a<Mressed,  and  to  apprise  the 
company  that  the  object  of  the  message  was  to  afford  the  receiver  an 
opportunity  to  attend  the  relative  in  his  last  sickness,  or  to  be  present 
at  the  funeral  in  case  of  death. 

Telegraph  Company  —  Negligence  —  Liability  for  Mental  SaFFERiNO. 

—  The  failure  of  a  telegraph  company  to  deliver  a  message  worded 
"Come  in  haste;  your  wife  is  at  the  point  of  death,"  by  which  the  per- 
son addressed  was  prevented  from  being  present  at  his  wife's  death  or 
attending  her  funeral,  although  his  residence  and  placfe  of  business  was 
in  the  same  town,  within  a  short  distance  of  the  otBce  of  the  company 
where  the  message  was  received,  and  well  known  to  it,  is  gross  negli« 
gence,  for  which  the  receiver  is  entitled  to  maintain  an  action  of  tort; 
and  in  addition  to  nominal  damages,  to  recover  actual  damages,  includ- 
ing damages  for  mental  suffering  and  anguish  inflicted  on  him  by  such 
negligence. 

Action  against  the  telegraph  company  to  recover  for  its 
negligence  in  failing  to  promptly  deliver  the  following  mes- 
sage delivered  to  the  company,  together  with  the  sum  charged 
for  transmission,  at  Greenville,  where  plaintiff's  wife  was  at 
the  time  visiting:  — 

*'  Greenville,  8.  C,  February  26,  1889. 
"  To  J.  T.  Young,  New  Berne,  N.  C. 

"  Come  in  haste;  your  wife  is  at  the  point  of  death. 

"  (Signed)  J.  W.  Rice." 
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The  complaint,  in  addition  to  these  fads,  alleged  that  the 
message  was  received  by  the  company  at  New  Berne  on  the 
next  day,  and,  with  ordinary  diligence,  could  have  been  de- 
livered to  plaintiff  in  a  few  minutes  after  it  was  received,  as 
his  place  of  residence  and  business  was,  and  for  a  long  time 
prior  thereto  had  been,  well  known  to  the  company,  being 
within  four  hundred  yards  of  its  office;  that  through  the  gross 
negligence  of  the  company,  the  plaintiff  had  no  notice  of  the 
message  until  seven  days  after  its  transmission,  when,  being 
notified  by  letter,  he  went  to  the  company's  office  and  received 
the  message  on  demand;  that  during  all  this  time,  plain- 
tiflf  was  at  his  place  of  business;  and  that  if  the  message  had 
been  delivered  with  reasonable  promptness,  he  could  have 
had  the. consolation  of  being  with  his  wife  in  the  moments  of 
her  last  sickness,  and  of  attending  her  funeral,  all  of  which 
he  was  deprived  of  by  the  negligence  of  the  company  in 
failing  to  deliver  the  message,  in  consequence  of  which  he 
has  suffered  great  pain,  mental  anguish,  and  distress,  and 
demands  damages.  A  demurrer,  interposed  on  the  ground 
that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  was  overruled,  and  defendant  excepted  and 
appealed. 

W.  W.  Clark,  for  the  appellant. 

C.  Manly,  F.  M.  Sivimons,  and  0.  H.  Ouion,  for  the  respond- 
ent. 

Clark,  J.  In  addition  to  the  ground  of  demurrer  set  out 
in  the  record,  the  defendant  demurred  ore  tenus,  in  this  court, 
that  the  complaint  did  not  state  a  sufficient  cause  of  action, 
in  that  the  plaintiflf  was  not  a  party  to  the  contract,  and,  there- 
fore, could  not  maintain  an  action  for  its  breach. 

Upon  the  question  whether  the  receiver  can  maintain  the 
action,  Shearman  and  Redfield  on  Negligence,  section  560, 
says:  "We  think,  therefore,  upon  the  principle  of  these  decis- 
ions, a  telegraph  company  is  responsible  for  its  negligence  to 
a  person  to  whom  a  message  is  addressed,  as  well  as  to  the 
sender.  If  it  were  not  so,  it  is  obvious  that  the  receivers  of  tel- 
egrams would  often  receive  great  damage,  without  any  means 
of  redress."  There  is  ample  authority  to  the  same  effect: 
Wndsworth  v.  Western  Union  Tel  Co.,  86  Tenn.  695;  6  Am.  St. 
Rep.  864;  Elwood  v.  Western  Union  Tel.  Co.,  45  N.  Y.  549;  6  Am. 
Rep.  140;  Ellis  v.  Telegraph  Co.,  13  Allen,  227;  New  York  etc, 
Tel.  Co.  v.  Drihurg,  35  Pa.  St.  298;  78  Am.  Dec.  338;  Markel 
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V.  Western  Union  Tel.  Co.,  19  Mo.  App.  80,  and  many  others. 
This,  while  not  the  English  rule,  is  stated,  by  Gray  on  Tele- 
graphs, sec.  65,  2  Thompson  on  Negligence,  847,  5  Lawson'a 
Rights  and  Remedies,  sec.  1972,  and  Wharton  on  Negligence, 
sec.  758,  to  be  the  invariable  rule  in  this  country.  The  fol- 
lowing may  be  summed  up  as  the  reasons  assigned  therefor: 
1.  That  a  telegraph  company  is  a  public  agency,  and  respon- 
sible, as  such,  to  any  one  injured  by  its  negligence,  or,  at  least, 
it  is  the  common  agent  of  sender  and  receiver,  and  respon- 
sible to  each  for  any  injury  sustained  by  them,  respectively, 
by  its  negligence;  2.  That  in  a  case  like  this,  the  receiver  is 
tiie  beneficiary  of  the  contract,  and  the  injury,  if  any,  caused 
by  the  company's  negligence  must  be  to  him;  3.  The  message 
is  the  property  of  the  party  addressed,  in  analogy  to  a  con- 
signee of  goods;  4.  That  upon  the  face  of  the  message,  such 
as  this,  the  sender  is  the  agent  of  the  receiver,  and  the  latter, 
as  the  principal,  can  maintain  an  action  for  breach  of  the  con- 
tract, or  for  a  tort,  if  injury  is  done  him  by  negligence  in 
performance  of  the  duty  contracted  for.  "  The  company's 
employment  is  of  a  public  character,  and  it  owes  the  duty  of 
care  and  good  faith  to  both  sender  and  receiver":  3  Suther- 
land on  Damages,  314.  This  author  goes  on  to  state  that  where 
there  is  gross  or  willful  negligence,  the  action  can  be  brought 
either  for  tort  or  on  contract,  and  in  case  of  misfeasance,  the 
company  is  liable  also  to  third  parties  as  wrong-doers. 

Upon  authority  and  reason,  we  think  it  clear  that  the  plain- 
tiff could  maintain  the  action,  and  whether  it  is  an  action  ex 
contractu  for  breach  of  the  contract  of  speedy  and  safe  trans- 
mission, or  ex  delicto  for  negligence  and  violation  of  the  duty 
which  the  defendant  owed  as  a  public  corporation,  or  as  com- 
mon agent  of  sender  and  receiver,  at  least  nominal  damages 
could  be  recovered. 

*'  The  principle  that  for  the  violation  of  every  legal  right, 
nominal  damages,  at  least,  will  be  allowed  applies  to  all  a^^- 
tions,  whether  for  tort  or  breach  of  contract,  and  whether  the 
right  is  personal  or  relates  to  property ":  1  Sutherland  on 
Damages,  11.  Where  ''there  is  a  neglect  of  duty  by  a  tele- 
graph company,  and  an  infraction  of  the  plaintiff's  right  to 
have  care  and  diligence  used  in  the  sending  and  delivery  of 
his  message,  he  is  entitled  to  nominal  damages  at  least":  1 
Sutherland  on  Damages,  11. 

The  other  question,  and  the  one  most  earnestly  pressed 
upon  our  consideration,  is,  whether  the  plaintiff  can  recover 
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for  mental  pain  and  anguish  when  there  has  been  no  physi- 
cal injury. 

In  Shearman  and  Redfield  on  Negligence,  section  605,  it  is 
said:  "  In  case  of  delay  or  total  failure  of  delivery  of  messages 
relating  to  matters  not  connected  with  business,  such  as  per- 
sonal or  domestic  matters,  we  do  not  think  that  the  company 
in  fault  ought  to  escape  with  mere  nominal  damages  on  ac- 
count of  the  want  of  strict  commercial  value  in  such  messages. 
Delay  in  the  announcement  of  a  death,  an  arrival,  the  stray- 
ing or  recovery  of  a  child,  and  the  like,  may  often  be  pro- 
ductive of  an  injury  to  the  feelings  which  cannot  easily  be 
estimated  in  money,  but  for  which  a  jury  should  be  at  liberty 
to  award  fair  damages.  Yet,  in  such  cases,  the  damages 
ought  not  to  be  enhanced  by  evidence  of  any  circumstances 
which  could  not  reasonably  have  been  anticipated  as  probable 
from  the  language  of  the  written  message." 

This  paragraph  was  cited  and  approved  by  the  court  of  ap- 
peals of  Kentucky  in  an  opinion  filed  on  June  14,  1890  {Chap' 
man  v.  Western  Union  Tel.  Co.y  13  S.  W.  Rep.  880),  in  which 
the  court  says:  "This  seems  to  be  the  true  rule,  —  one  which 
is  in  accord  with  reason,  and  necessary  to  a  proper  protection 
of  individual  right  and  the  interests  of  the  public." 

In  this  case,  the  court  held  that  the  plaintiff  could  recover 
damages  for  delay  in  the  delivery  of  a  message  announcing 
the  illness  and  death  of  the  plaintifiF's  father,  and  says: 
"  Many  of  the  text-writers  say  that  a  person  cannot  recover 
damages  for  mental  anguish  alone,  and  that  he  can  recover 
such  damages  only  where  he  is  entitled  to  recover  some  dam- 
ages upon  some  other  ground.  It  will  generally  be  found, 
however,  that  they  are  speaking  of  cases  of  personal  injury. 
If  a  telegraph  company  undertakes  to  send  a  message,  and  it 
fails  to  use  ordinary  diligence  in  doing  so,  it  is  certainly  liable 
for  some  damage.  It  has  violated  its  contract;  and  whenever 
a  party  does  so,  he  is  liable,  at  least  to  some  extent.  Every 
infraction  of  a  legal  right  causes  injury  in  contemplation  of 
law.  The  party  being  entitled,  in  such  a  case,  to  recover 
something,  why  should  not  an  injury  to  the  feelings,  which  is 
often  more  injurious  than  a  physical  one,  enter  into  the  esti- 
mate? Why,  being  entitled  to  some  damage  by  reason  of  the 
other  party's  wrongful  act,  should  not  the  complaining  party 
recover  all  the  damage  arising  from  it?  It  seems  to  us  that 
no  sound  reason  can  be  given  to  the  contrary.  The  business 
of  telegraphing,  while  yet  in  its  infancy,  is  already  of  wonder- 
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ful  extent  and  importance  to  the  public.  It  is  growing,  and 
the  end  cannot  yet  be  seen.  A  telegraph  company  is  a  quasi 
public  agent,  and,  as  such,  it  should  exercise  the  extraordinary 
privileges  accorded  to  it  with  diligence  to  the  public.  If  in 
matters  of  mere  trade  it  negligently  fails  to  do  its  duty  it  la- 
responsible  for  all  the  natural  and  proximate  damage,  is  it  to- 
be  said  or  held  that,  as  to  matters  of  far  greater  interest  to  a 
person,  it  shall  not  be,  because  feelings  or  affections  only  are 
involved?  If  it  negligently  fails  to  deliver  a  message  which 
closes  a  trade  for  one  hundred  dollars,  or  even  less,  it  is  re- 
sponsible for  the  damage.  It  is  said,  however,  that  if  it  is 
guilty  of  like  fault  as  to  a  message  to  the  husband  that  the 
wife  is  dying,  or  the  father  that  his  son  is  dead  and  will  be 
buried  at  a  certain  time,  there  is  no  responsibility  save  that 
which  is  nominal.  Such  rule,  at  first  blush,  merits  disap- 
proval. It  would  sanction  the  company  in  wrong-doing.  It 
would  hold  it  responsible  in  matters  of  the  least  importance, 
and  suffer  it  to  violate  its  contracts  with  impunity  as  to  the 
greater.  It  seems  to  us  that  both  reason  and  public  policy 
require  that  it  should  answer  for  all  injury  resulting  from  its 
negligence,  whether  it  be  tu  the  feelings  or  the  purse,  subject 
only  to  the  rule  that  it  must  be  the  direct  and  proximate  con- 
sequence of  the  act.  The  injury  to  the  feelings  should  be  re- 
garded as  a  part  of  the  actual  damage,  and  the  jury  be  allowed 
to  consider  it.  If  it  be  said  that  it  does  not  admit  of  accurate 
pecuniary  measurement,  equally  so  may  it  be  said  of  any 
case  where  mental  anguish  enters  into  the  estimate  of  injury 
for  a  wrong,  and  it  furnishes  no  sufficient  reason  why  an  in- 
jured party  should  not  be  allowed  to  look  to  the  wrong-doer 
for  reparation.  If  injury  to  the  feelings  be  an  element  to  the- 
actual  damages  in  slander,  libel,  and  breach  of  promise  cases, 
it  seems  to  us  it  should  equally  be  so  considered  in  cases  of 
this  character.  If  not,  then  most  grievous  wrongs  may  often 
be  inflicted  with  impunity;  legal  insult  added  to  outrage  by 
the  party,  by  offering  one  cent,  or  the  cost  of  the  telegram,  as 
compensation  to  the  injured  party.  Whether  the  injury  be  to 
the  feelings,  or  pecuniary,  the  act  of  the  violator  of  a  right 
secured  by  contract  has  caused  it.  The  source  is  the  same^ 
and  the  violator  should  answer  for  all  the  proximate  dam- 
ages." 

In  Indiana  and  Texas,  opinions  to  the  same  effect  have  also 
been  filed  during  the  present  year.  In  the  Indiana  case  {Reese 
V.  Western   Union  Tel.  Co.,  123  Ind.  294),  Berkshire,  J.,  saysr 
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**  Although  the  telegram  had  no  relation  to  any  business  trans- 
action which  would  have  involved  dollars  and  cents  merely, 
this  did  not  justify  the  appellee  in  neglecting  its  duty.  It 
had  undertaken,  for  a  valuable  consideration,  to  deliver  the 
message  promptly,  and  its  failure  so  to  do,  or  to  make  reason- 
able eflFort  in  that  direction,  was  negligence  and  a  violation  of 
its  undertaking.  The  diligence  which  a  telegraph  company 
is  required  to  use  in  the  delivery  of  a  message  will  be  deter- 
mined, to  some  extent,  from  the  character  and  importance  of 
the  message.  Upon  humane  grounds,  messages  like  the  cne 
here  involved  should  be  promptly  delivered,  and  should  be  re- 
garded as  of  more  importance  to  the  parties  concerned  than 
•mere  business  messages,  and,  in  promptness  of  delivery,  should 

have   preference  over   messages  of    the   latter  class 

From  the  information  it  had  before  it  when  it  entered  into 
the  undertaking,  the  appellee  was  bound  to  know  that  men- 
tal anguish  might,  and  most  probably  would,  come  to  some 
person  in  case  it  failed  to  act  promptly  in  transmitting  and 
delivering  the  dispatch,  and  therefore  such  a  result  was  con- 
templated when  the  message  was  delivered  by  the  appellant 
to  the  appellee's  agent  at  Jamestown,  and  is  within  the  under- 
taking  The  appellant  having   suffered   great   mental 

anguish,  because,  as  he  alleges,  of  the  failure  to  promptly  de- 
liver the  message,  it  would  be  a  harsh  rule  which  would  deny 
to  him  all  redress  except  the  mere  pittance  which  he  paid  to 
bave  the  telegram  transmitted  and  delivered.  Some  of  the 
authorities  seek  to  draw  a  distinction,  as  to  the  right  to  recover 
damages  for  mental  suffering,  between  cases  where  there  may 
be  a  recovery  for  pecuniary  loss,  and  cases  where  there  is,  or 
can  be,  no  pecuniary  loss,  to  which  class  the  present  action 
belongs.  With  this  distinction  we  have  no  sympathy,  and 
confess  we  can  see  no  good  reason  for  it  to  rest  upon.  If 
a  telegraph  company  undertakes  to  transmit  and  deliver 
promptly  a  message  wherein  dollars  and  cents  are  alone  in- 
volved, and  its  negligence  occasions  loss,  it  is  conceded  by  all 
the  authorities  that  it  may  be  compelled  to  respond  in  dam- 
ages. Why?  Because  it  has  negligently  broken  its  agree- 
ment, or  as  is  sometimes  said,  failed  to  perform  a  duty  which 
it  owed  to  the  sender  of  the  message  or  the  person  to  whom 
it  is  addressed,  as  the  case  may  be.  For  the  same  pecuniary 
consideration  it  undertakes  to  transmit  and  deliver  a  message 
informing  a  husband  of  the  dangerous  illness  of  his  wife,  the 
wife  of  her  husband,  the  parent  of  the  child,  the  child  of  the 
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parent,  and  it  negligently  fails  to  deliver  the  telegram,  and,  as 
a  result,  the  sick  relation  dies  without  having  the  comforting 
presence  of  a  husband,  wife,  father,  mother,  son,  or  daughter, 
with  all  the  benefit,  physical  and  mental,  which  would  follow. 
Is  it  to  be  said  that,  under  such  circumstance,  the  most  that 
the  telegraph  company  is  liable  for  is  nominal  damages  be- 
cause of  greater  mental  anguish  suflFered  by  the  sender  of  the 
telegram,  who  may  be  the  father,  mother,  husband,  wife,  or 
child?  In  our  judgment,  no  such  rule  can  or  should  prevail. 
In  failing  to  promptly  deliver  the  telegram,  the  telegraph 
company  negligently  fails  to  perform  a  duty  which  it  owes  to 
the  sender  of  a  telegram,  and  should  be  held  liable  for  what- 
ever injury  follows  as  the  proximate  result  of  its  negligent 
conduct.  It  is  not  a  mere  breach  of  contract,  but  a  failure  to 
perform  a  duty  which  rests  upon  it  as  a  servant  of  the  public. 
In  our  opinion,  the  appellant  is  entitled  to  recover  damages 
for  the  mental  suffering  which  he  has  endured,  and  his  meas- 
ure of  damages  is  the  amount  paid  for  the  transmission  of  the 
message,  and,  in  addition,  what  would  seem  to  be  just  as  a 
compensation  for  his  mental  anguish." 

In  the  other  case  ( Western  Union  Tel.  Co.  v.  Moore,  76  Tex, 
66;  18  Am.  St.  Rep.  25),  the  court  held  that  a  message  de- 
livered for  transmission  to  a  telegraph  company,  containing 
the  words,  "  Billy  is  very  low;  come  at  once,"  is  suflBcient  to 
apprise  the  company  that  the  message  refers  to  a  near  rela- 
tive of  the  person  to  whom  it  is  addressed,  and  of  the  fact 
that  mental  suffering  is  likely  to  result  from  a  failure  to 
transmit  the  message  with  diligence  and  dispatch  ;  and 
says:  "In  the  case  of  Western  Union  Tel.  Co.  v.  Ada.ns,  75 
Tex.  531,  16  Am.  St.  Rep.  920,  it  was  held,  in  effect,  that  a 
recovery  could  be  had  for  mental  suffering  resulting  from  a 
failure  to  deliver  with  diligence  a  telegraphic  message  an- 
nouncing the  sickness  or  death  of  a  relative,  provided  the 
language  employed  in  the  message  was  reasonably  sufficient 
to  put  the  company  upon  inquiry  as  to  the  relationship  be- 
tween such  person  and  the  party  addressed,  and  to  apprise 
them  that  its  object  was  to  afford  the  party  an  opportunity 
to  attend  upon  his  relative  in  his  last  sickness,  or  to  be  present 
at  the  funeral  in  the  case  of  death.  The  same  principle  was 
affirmed  in  the  case  of  Western  Union  Tel.  Co.  v.  Feegles,  75 
Tex.  537,"  decided  at  the  same  term,  and  Western  Union  Tel. 
Co.  v.  Broesche,  72  Tex.  654;  13  Am.  St.  Rep.  843. 

In   Western  Union  Tel.  Co.  v.  Cooper,  71  Tex.  507,  10  Am. 
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St.  Rep.  772  (1888),  Collard,  J.,  says:  "Appellant  claims  that 
its  demurrers  to  plaintiff's  petition  should  have  been  sus- 
tained, because  injury  to  feelings,  disconnected  from  all 
actual  personal  injury,  are  exemplary  damages,  and  the  facts 
alleged  are  not  sufficient  to  recover  exemplary  damages.  The 
very  question  raised  here  was  before  the  supreme  court  in  the 
case  of  Stuart  v.  Western  Union  Tel.  Co.,  66  Tex.  580;  59  Am.  Rep. 
623;  and  the  court,  after  discussing  the  So  Relle  case  {So  Relle 
V.  Western  Union  Tel.  Co.,  55  Tex.  310;  40  Am.  Rep.  805),  and 
the  two  Levy  eases  {Galveston  etc.  Ry  Co.  v.  Levy,  59  Tex.  543; 
46  Am.  Rep.  278;  Galveston  etc.  Ry  Co.v.Levy,  59  Tex. 563), the 
case  of  Hays  v.  Houston  etc.  R.  R.  Co.,  46  Tex.  272,  and  other 
authorities,  uses  the  following  language:  'But  it  is  claimed 
that  the  mental  is  an  incident  to  the  bodily  pain,  and  that 
without  the  latter  the  former  cannot  be  considered  as  actual 
damages.  In  cases  of  bodily  injury,  the  mental  suflfering  is 
not  more  directly  and  naturally  the  result  of  the  wrongful 
act  than  in  this  case, — not  more  obviously  the  consequences 
of  the  wrong  done  than  in  this  case.  What  difference  exists 
to  make  the  claimed  distinction?  That  it  is  caused  by  and 
contemplated  in  doing  the  wrongful  act  is  the  principle  of 
liability.  The  wrong-doer  knows  that  he  is  doing  this  dam- 
age when  he  afflicts  the  mind  by  withholding  the  message  of 
mortal  illness  as  well  as  by  a  wound  to  the  person.'  The 
conclusion  derived  from  the  opinion  in  the  case  from  which 
the  foregoing  extract  is  taken  is,  that  injury  to  feelings, 
caused  by  a  failure  to  deliver  a  message  relating  to  domes- 
tic affairs,  where  the  failure  is  the  result  of  negligence  on  the 
part  of  the  company  or  its  servants,  is  an  element  of  actual 
damage.  The  same  principle  was  decided  by  the  commis- 
sion of  appeals  in  the  case  of  Miller  v.  Gulf  etc.  Ry  Co.,  erro- 
neously styled  in  the  reports  Wilson  v.  Gulf  etc.  R'y  Co.,  69 
Tex.  739,  and  it  was  held  that  the  right  to  recover  would  not 
depend  upon  the  degree  of  negligence  causing  the  injury.  If 
the  inexcusable  negligence  of  the  defendant's  servants  is  found 
to  be  the  proximate  cause  of  the  injury,  damages  may  be  re- 
covered, commensurate  with  the  injury." 

In  Western  Union  Tel.  Co.  v.  Simpson,  73  Tex.  422  (decided 
1889),  the  court  reaffirmed  the  same  doctrine  as  does  Loper 
V.  Western  Union  Tel.  Co.,  70  Tex.  689,  which  is  exactly  like 
our  case,  except  that  the  relationship  was  that  of  a  mother 
who  was  prevented  from  being  at  her  son's  death-bed  and 
burial  by  negligent  delay  in  the  delivery  of  the  telegram. 
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In  a  recent  case  (1888),  decided  in  the  supreme  court  of 
Tennessee  (Wadsworth  v.  Western  Union  Tel.  Co.,  86  Tenn. 
695;  6  Am.  St.  Rep.  864),  that  court  afl&rms  the  same  doctrine; 
and  Caldwell,  J.,  after  quoting  the  authorities  to  the  effect 
that  damages  for  mental  anguish  cannot  usually  be  given  in 
an  action  for  breach  of  contract,  says:  "These  are  but  illus- 
trations and  applications  of  the  general  rule,  which  we  have 
already  stated,  for  the  estimation  of  damages  in  actions  for 
breach  of  contract.  They  serve  the  purpose  of  showing  that 
in  the  ordinary  contract  only  pecuniary  benefits  are  contem- 
plated by  the  contracting  parties,  and  that  therefore  the 
damages  resulting  from  the  breach  of  such  a  contract  must  be 
measured  by  pecuniary  standards;  and  that  where  other  than 
pecuniary  benefits  are  contracted  for,  other  than  pecuniary 
standards  will  be  applied  in  the  ascertainment  of  the  dam- 
ages flowing  from  the  breach.  The  case  before  us  (so  far  as 
it  is  an  action  for  breach  of  contract)  is  subject  to  the 
same  general  rule,  and  the  defendant  is  answerable  in  dam- 
ages for  the  breach,  according  to  the  nature  of  the  contract, 
and  the  character  and  extent  of  the  injury  sufi'ered  by  reason 
of  its  non-performance.  The  messages  were  sent  for  a  par- 
ticular purpose,  which  was  disclosed  upon  their  face,  and  of 
which  the  defendant  had  full  notice.  That  purpose  was  not 
of  a  pecuniary  nature.  There  was  no  offer  or  instruction  to 
buy  or  sell  anything,  —  no  proposition  or  promise  with  respect 
to  any  business  transaction.  The  messages  were  of  far  greater 
importance  to  the  receiver  than  any  of  these.  Her  brother 
was  lying  at  the  point  of  death,  in  easy  reach  of  her.  It  was 
information  of  this  fact  that  the  defendant  first  undertook  to 
convey  to  her  for  a  stipulated  sum,  and  which,  if  conveyed 
promptly,  would  have  enabled  her  to  be  with  him  in  his  last 
moments,  and  would  have  saved  her  the  injury  of  which  she 
complains.  Then  her  brother  died  away  from  her;  his  body 
needed  her  attention,  and  would  have  received  it,  as  averred,  if 
the  defendant  had  done  its  duty.  It  was  intelligence  of  the 
death  which  the  defendant  agreed,  in  the  second  place,  to 
communicate  to  her.  The  messages  were  proper  in  language, 
and  lawful  in  purpose.  She  was  entitled  to  the  information 
they  contained,  and  to  whatever  benefits  that  information 
would  have  conferred  upon  her,  even  though  such  benefits 
be  mainly  or  altogether  to  the  feelings  and  affections.  The 
defendant  contracted  that  she  should  have  those  benefits,  and 
that  she  should  be  spared  whatever  pain  and  anguish  such  in- 
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formation,  promptly  conveyed,  would  prevent.  By  all  the 
authorities,  including  our  code,  it  was  the  duty  of  the  defend- 
ant to  transmit  and  deliver  these  messages  *  correctly  and  with- 
out unreasonable  delay,'  and  in  failing  to  do  so  it  became 
responsible  for  all  loss  or  injury  occasioned  thereby:  Code 
(Mill.  &  v.),  sees.  1541,  1542;  Marr  v.  Western  Union  Tel.  Co.^ 
85  Tenn.  529;  Gray  on  Telegraphs,  sees.  81,  82,  et  seq.;  Cooley 
on  Torts,  646,  647;  Wharton  on  Negligence,  sec.  767;  3  Suther- 
land on  Damages,  298-300;  Shearman  and  Redfield  on  Neg- 
ligence, sec.  605.  This  rule  of  damages  is  enforced  by  the 
supreme  courts  of  Georgia,  Virginia,  and  other  states,  even 
where  the  message  is  in  cipher:  Western  Union  Tel.  Co.  v.  Fat- 
vian,  73  Ga.  285;  54  Am.  Rep.  877;  Western  Union  Tel.  Co.  v. 
Reynolds^  77  Va.  173;  46  Am.  Rep.  715,  and  reporter's  note 
at  end  of  case.  It  is  true  that  most  of  the  adjudged  cases  in 
which  telegraph  companies  have  been  required  to  respond 
in  damages  for  their  negligence  have  involved  questions  of 
pecuniary  loss,  but  we  cannot  agree  that  for  that  reason  the 
liability  should  attach  and  be  enforced  in  such  cases  only. 
Telegraphy  is  of  comparatively  recent  origin,  and  the  law  con- 
cerning the  duties  and  liabilities  of  telegraph  companies  has 
hardly  passed  its  infancy,  and  cannot  be  expected,  at  so  early 
a  day  in  its  history,  to  be  settled,  even  in  its  important  parts, 
by  a  long  line  of  concurrent  decisions. 

"  In  addition  to  this,  it  is  but  reasonable  to  presume  that 
such  a  flagrant  breach  of  plain  obligation,  with  respect  to 
matters  so  near  the  heart  and  so  accustomed  to  the  respect  of 
all  mankind  as  is  here  averred,  has  but  seldom  occurred,  and 
therefore  has  but  seldom  been  brought  to  the  attention  of  the 
courts  of  the  country.  To  hold  that  the  defendant  is  not 
liable  in  this  case  for  the  wrong  and  injury  done  to  the  feel- 
ings and  affections  of  Mrs.  Wadsworth  by  its  default  would 
be  to  disregard  the  purpose  of  the  telegrams  altogether,  and 
to  violate  that  rule  of  law  which  authorizes  a  recovery  of  dam- 
ages appropriate  to  the  objects  of  the  contract  broken;  and 
furthermore,  such  a  holding  would  justify  the  conclusion 
that  the  defendant  might  with  impunity  have  refused  to 
receive  and  transmit  such  messages  at  all;  and  that  it  has 
the  right  in  the  future  to  do  as  it  has  done  in  this  case, 
or  at  least,  that  it  cannot  be  required  to  respond  in  damages 
for  doing  so.  To  such  a  result  we  think  no  court  should  sub- 
mit. The  telegraph  company  is  the  servant  rather  than  the 
master  of  its  patrons That  the  amount  of  damages 
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allowable  in  such  a  case  as  this  is  not  capable  of  easy  and 
accurate  mathematical  computation  is  freely  conceded;  but 
that  should  not  be  a  sufficient  reason  for  refusing  or  defeating 
the  right  of  action  altogether;  for  the  same  objection  may  be 
urged  with  the  same  force  in  all  cases  where  mental  and 
bodily  suffering  are  treated  as  proper  elements  of  damage. 
It  is  very  appropriately  said,  however,  in  the  conclusion  of  the 
opinion  in  So  Relle's  case,  that  '  great  caution  should  be  ob- 
served in  the  trial  of  cases  like  this,  as  it  will  be  so  easy  and 
natural  to  confound  the  corroding  grief  occasioned  by  the  loss 
of  the  parent  or  other  relative  with  the  disappointment  and 
regret  occasioned  by  the  fault  or  neglect  of  the  company;  for  it 
is  only  the  latter  for  which  a  recovery  may  be  had,  and  the 
attention  of  juries  might  well  be  called  to  that  fact.'  Nor 
do  we  think  the  suggestion  that  the  decision  we  are  making 
may  encourage  the  bringing  of  other  suits  of  a  similar  nature 
is^of  very  great  moment  as  a  matter  for  the  consideration  of 
the  court  in  its  endeavor  to  reach  a  just  and  sound  conclusion. 
It  is  rather  to  be  hoped  that  instances  of  such  dereliction  of 
plain,  easy,  and  important  duty  have  not  been  very  numerous 
in  the  past,  and  that  they  will  seldom  transpire  in  the  future." 
•  In  the  United  States  circuit  court,  in  the  case  of  Beasley  v. 
Western  Union  Tel  Co.,  39  Fed.  Rep.  181  (decided  1889),  the 
court  held  that  if  by  cause  of  the  unreasonable  delay  of  a 
telegram  the  husband  was  prevented  from  reaching  his  wife's 
bed  before  her  death,  he  could  recover  a  proper  compensation 
for  his  disappointment  and  mental  anguish.  The  judge 
(Maxey)  very  properly  adds  that  caution  should  be  observed 
by  the  jury  to  distinguish  between  the  pain  caused  the  plain- 
tiff by  the  wife's  death,  for  which  the  defendant  was  not 
responsible,  and  that  caused  by  being  deprived,  by  defend- 
ant's negligence,  of  the  consolation  of  seeing  his  wife  before 
her  death. 

This  subject  is  one  of  the  first  impression  in  this  state. 

It  is  a  matter  of  importance  to  the  public  that  it  should  be 
settled  what  legal  obligation,  if  any,  rests  upon  the  telegraph 
companies  to  deliver  promptly  messages  of  a  social  nature, 
not  concerning  pecuniary  transactions.  To  many,  and  in 
many  instances,  they  are  far  more  important.  If  no  pecuni- 
ary damages  can  be  recovered  for  a  breach  of  the  duty  to 
deliver  such  messages,  beyond  the  recovery  of  the  petty  sura 
paid  for  transmission,  the  usefulness  and  value  to  the  public 
of  such  corporations  will  be  materially  diminished.     We  have 
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therefore  cited  quite  fully  from  the  most  recent  cases  on  the 
subject.    There  are  older  cases  sustaining  the  same  doctrine. 

In  So  Relle  v.  Western  Union  Tel.  Co.,  55  Tex.  308,  40  Am. 
Rep.  805,  it  was  held  that  a  telegraph  company  is  liable  for 
injury  to  the  feelings  of  a  son  from  delay  in  delivering  to  him 
a  message  announcing  the  death  of  his  mother,  whereby  he 
was  prevented  from  attending  her  funeral. 

In  Stuart  v.  Western  Union  Tel.  Co.,  66  Tex.  580,  59  Am. 
Rep.  623,  it  is  held  that  where,  by  gross  negligence  in  deliver- 
ing a  telegram,  plaintiff  was  prevented  from  seeing  his  brother 
in  his  last  illness  and  attending  his  funeral,  compensation  for 
injury  to  feelings  may  be  recovered.  The  same  principle  is 
intimated  in  Logan  v.  Western  Union  Tel,  Cc,  84  111.  468,  and 
there  are  other  authorities.  There  are  some  authorities  to  be 
found  of  a  contrary  tenor:  West  v.  Western  Union  Tel.  Co.,  39 
Kan.  93;  7  Am.  St.  Rep.  530;  Russell  v.  Western  Union  Tel. 
Co.,  3  Dak.  315;  and  some  others;  but  they  fail  to  satisfy 
us  that  they  are  consonant  to  justice  and  the  "  reason  of  the 
thing." 

Damages  for  injury  to  the  feelings,  such  as  mental  anguish 
or  humiliation,  are  given,  though  there  may  be  no  physical 
injury,  in  many  cases.  They  are  allowed  where  a  party 
is  wrongfully  put  off  a  train:  3  Sutherland  on  Damages, 
259;  in  actions  for  breach  of  promise  of  marriage;  in  ac- 
tions for  slander  and  libel:  Terwilliger  v.  Wends,  17  N.  Y. 
54;  72  Am.  Dec.  420;  in  actions  for  malicious  arrest  and 
prosecution;  Fisher  v.  Hamilton,  49  Ind.  341;  in  actions  for 
false  imprisonment:  Stewart  v.  Maddox,  63  Ind.  51;  for  ille- 
gally suing  out  an  attachment:  Byrne  v.  Gardner,  33  La.  Ann. 
6;  for  crim.  con.  and  for  seduction;  and  in  other  cases.  Dam- 
ages for  injured  feelings  were  also  allowed  where  a  conductor 
kissed  a  female  passenger  against  her  will:  Craker  v.  Chicago 
etc.  R'y  Co.,  36  Wis.  657;  17  Am.  Rep.  504.  In  actions  by 
a  father  for  seduction  of  a  daughter,  by  a  fiction  of  law 
the  damage  is  laid  per  quod  servitium  amisit,  but  the  recovery 
is  generally  out  of  all  proportion  to  any  possible  valuation  of 
the  services;  and  it  is  well  understood  that  in  fact  compensa- 
tion is  not  given  for  them,  but  for  the  wounded  and  outraged 
feelings  of  the  parent.  We  see,  therefore,  no  reason  why  the 
doctrine  of  compensation  for  injury  to  feelings  should  not 
embrace  a  case  like  the  one  before  us. 

When  a  passenger,  while  traveling  on  the  cars,  is  injured 
by  a  collision  or  other  negligence,  though  there  is  a  breach  of 
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the  contract  of  safe  carriage,  yet  the  plaintiflf  can  elect  to  hold 
the  carrier  liable  in  tort  for  the  negligence  which  caused  the 
injury:  Wood  v.  Milwaukee  etc.  R'y  Co.,  32  Wis.  398;  Craker 
V.  Chicago  etc.  R'y  Co.,  36  Wis.  657-675;  17  Am.  Rep.  504, 
and  cases  cited. 

By  analogy,  when  there  is  an  injury  caused  by  negligence 
and  delay  in  the  delivery  of  a  telegram,  the  party  injured  is 
entitled  to  sue  in  tort  for  the  wrong  done  him.  In  Stuart  v. 
Western  Union  Tel.  Co.,  66  Tex.  580,  59  Am.  Rep.  623,  it  is 
said:  "We  have  no  forms  of  action  or  technical  rules  which 
can  prevent  a  plaintiff,  upon  a  statement  of  the  facts  of  hia 
case,  from  recovering  all  the  damages  shown  to  be  sustained. 
If  the  facts  stated  show  a  breach  of  contract,  and  also  that  the 
breach  is  of  such  a  character  as  to  authorize  an  action  of  tort, 
all  the  damages  for  the  thing  done  or  omitted,  either  ez  con- 
tractu or  ex  delicto,  may  be  recovered  in  the  one  action."  To 
the  same  effect,  Galveston  etc.  R^y  Co.  v.  Levy,  59  Tex.  547; 
46  Am!  Rep.  269;  and  Wadsworth  v.  Western  Union  Tel.  Co., 
86  Tenn.  695;  6  Am.  St.  Rep.  864. 

It  seems  to  us  that  this  action  is  in  reality  in  the  nature  of 
tort  for  the  negligence,  and  that,  as  is  usually  the  casein  such 
actions,  the  plaintiff  is  entitled  to  recover,  in  addition  to  nom- 
inal damages,  compensation  for  the  actual  damages  done  him, 
and  that  mental  anguish  is  actual  damage. 

It  is  very  truthfully  and  appropriately  remarked  by  a  learned 
author  that  "  the  mind  is  no  less  a  part  of  the  person  than  the 
body,  and  the  sufferings  of  the  former  are  sometimes  more 
acute  and  lasting  than  those  of  the  latter.  Indeed,  the  suffer- 
ings of  each  frequently,  if  not  usually,  act  reciprocally  on  the 
other":  3  Sutherland  on  Damages,  260.  And  Cicero  (who 
certainly  may  be  quoted  as  an  authority  among  lawyers)  says, 
in  his  Eleventh  Philippic  against  Anthony,  "  Nam  quo  major 
vis  est  animi  quam  corporis,  hoc  sunt  graviora  ea  quae  con- 
cipiuntur  animo  quam  ilia  quae  corpore."  "  For  as  the  power 
of  the  mind  is  greater  than  that  of  the  body,  in  the  same  way 
the  sufferings  of  the  mind  are  more  severe  than  the  pains  of 
the  body." 

The  difficulty  of  measuring  damages  to  the  feelings  is  very 
great,  but  the  admeasurement  is  submitted  to  the  jury  in  many 
other  instances,  as  above  stated;  and  it  is  better  it  should  be 
left  to  them,  under  the  wise  supervision  of  the  presiding  judge, 
with  his  power  to  set  aside  excessive  verdicts,  than,  on  account 
of  such  difficulty,  to  require  parties  injured  in  their  feelings 
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by  the  negligence,  the  malice,  or  wantonness  of  others,  to  go 
without  remedy. 

Scott  and  Jarnagin  on  Telegraphs,  section  418,  says  that 
damages  for  gross  negligence  in  the  delay  of  a  telegram, 
whereby  the  feelings  of  the  parties  are  outraged,  are  vindictive 
or  exemplary,  and  largely  in  the  discretion  of  the  jury;  that 
they  are  given  rather  to  punish  the  offender  than  to  recom- 
pense the  party  injured,  and  some  of  the  authorities  above 
referred  to  support  that  view.  Our  own  opinion,  however  (cer- 
tainly when  no  malice  is  alleged),  is,  that  they  are  awarded 
as  compensation  to  the  plaintiff  for  the  wrong  he  has  sustained 
in  the  mental  anguish  needlessly  inflicted  on  him  by  the  neg- 
ligence of  the  defendant:  Sedgwick  on  Damages,  35. 

The  demurrer  was  properly  overruled. 


The  case  of  Thompson  v.  Western  Union  Tel  Co.,  107  N.  C.  449,  waa  an 

action  against  the  defendant  company  to  recover  damages  caused  by  its  negli- 
gence in. failing  to  deliver  promptly  a  telegraphic  message.  The  facts  of  the 
case  were,  that  plain  tiff's  wife  was  about  to  be  confined,  in  Danville,  Virginia, 
and  her  son,  by  her  direction,  delivered  a  telegram  to  an  agent  of  the  defend- 
ant company  at  that  place,  directed  to  the  plaintiff  at  Milton,  North  Caro- 
lina, paid  for,  and  worded:  "Father,  come  at  once;  mother  is  sick."  The 
message  was  not  delivered  until  the  next  day,  and  until  after  a  delay  of 
twenty-four  hours  after  it  was  received.  The  plaintiff  complained  that  by 
reason  of  such  delay  the  child  had  been  born  dead,  before  his  arrival;  that  his 
wife  had  suffered  greater  pain,  physically  and  mentally,  than  she  would 
have  done  had  he  reached  her  in  time,  which  he  would  have  done  but  for  the 
delay  in  the  delivery  of  the  telegram;  and  that  in  addition  to  such  pain,  and 
for  lack  of  his  presence  and  services,  and  by  reason  thereof,  caused  by  the 
delay  in  the  delivery  of  the  message,  she  suffered  a  premature  delivery  and 
incurred  a  permanent  and  incurable  physical  injury  therefrom,  for  all  of 
wliicli  the  plaintiff  prayed  damages.  The  court  held,  upon  this  state  of 
facts,  that  the  delay  in  delivering  the  telegram,  unexplained,  made  a  case  of 
gross  negligence  against  the  company;  that  the  grounds  upon  which  the 
prayer  for  damages  was  based  were  none  of  them  so  remote  as  to  bar  a  re- 
covery of  damages;  that  the  stipulation  in  the  telegraphic  blank  against  lia- 
bility for  unrepeated  messages  did  not  protect  the  company  in  case  of  such 
delay,  and  only  applied  in  cases  of  mistakes  in  transmission;  and  approving 
Young  V.  Western  Union  Tel.  Co.,  above  reported,  that  mental  suffering 
caused  by  such  negligence  and  delay  in  the  delivery  of  the  telegram  was  a 
ground  for  the  recovery  of  damages,  though  no  physical  pain  or  pecuniary 
luas  was  suffered. 

Telegraph  Compant  —  Nbqliobnoe—  Liabilitt  to  Reobivbe  o»  Mes- 
sage. —  Where  a  telegraph  company  negligently  failed  to  deliver  a  telegram 
sent  for  the  benefit  of  the  receiver,  the  latter  may  maintain  an  action  for 
damages:  Wadsworth  v.  Western  Union  Tel.  Co.,  86  Tenn.  695;  6  Am.  St. 
Kep.  864,  and  note.  An  action  may  be  maintained  by  the  sendee,  as  well  as 
the  sender,  for  damages  for  failure  to  deliver  message:  Wtetern  Utdon  TeL  Co.. 
v.  .,4/;e}i,  66  Miss.  549. 
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Tfxegraph  Compant  — Neqligesce  —  Liability  for  Mental  Anguish. 
—  Mental  anguish  is  an  element  for  which  damages  may  be  recovered  for 
delay  or  failure  to  delirer  a  message,  when  the  face  of  the  dispatch  suggests 
the  necessity  for  prompt  delivery:  Western  Union  Tel.  Co.  v.  Henderson,  89' 
Ala.  510;  18  Am.  St.  Rep.  148,  and  note;  Western  Union  TeL  Co.  v.  Broesche^ 
72  Tex.  654;  13  Am.  St.  Rep.  843,  and  note;  Lfyper  v.  Western  Union  Tel.  Co.y 
70  Tex.  689;  Ree»  t.  Weatem  Union  TeL  Co.,  123  lad.  294. 


Woodward  v.  Blub. 

[107  North  Carolina,  407.] 
Parbnt  and  Child  —  Legitimacy,  how  Established. — The  question  of 

the  legitimacy  or  illegitimacy  of  the  child  of  a  married  woman  is  one 
of  fact,  resting  on  decided  proof  as  to  the  non-access  of  the  husband,  and 
the  facts  must  generally  be  left  to  the  jury  to  determine.  Opportunity 
of  access  by  the  husband,  however,  is  not  conclusive  evidence  of  legiti- 
macy. 
Parent  and  Child  —  Legitimacy  —  Evidence.  —  Where,  on  the  issue  as 
to  the  legitimacy  of  a  child,  the  evidence  tends  to  prove  non-access 
by  the  negro  husband,  and  that  the  wife,  a  mulatto  woman,  for  three 
years  before  the  birth  of  such  child  continuously  lived  in  adultery  with 
a  white  man;  that  the  child,  by  its  color,  must  have  been  the  child' of  a 
white  man;  and  that  the  mother  had  declared  that  it  was  not  the  child  of 
her  negro  husband,  who  was  not  allowed  to  come  to  the  house  where  she 
lived,  —  the  question  of  non-access  by  the  husband  is  for  the  jury  to 
determine,  and  the  treatment  of  the  child  by  the  white  paramour  of  the 
wife  is  competent  evidence  to  corroborate  the  evidence  of  non-access. 

Action  involving  the  issue  of  the  legitimacy  of  a  child.' 
The  evidence,  which  the  court  refused  to  admit,  and  from. 
which  ruling  an  appeal  is  taken,  is  stated  in  the  opinion. 

/.  T.  Perkins  and  John  Devereux,  Jr.,  for  the  appellants. 

S.  J.  Ervin,  for  the  respondent. 

Clark,  J.  The  maxim,  Pater  est  quern  nuptias  demonstrant, 
was  formerly  so  strictly  construed  that  from  the  time  of  the 
Year-Books  down  to  the  last  century  a  child  born  of  a  mar- 
ried woman  was  conclusively  presumed  legitimate,  unless 
the  husband  was  shown  to  be  impotent,  or  not  infra  quatior 
maria.  The  ancient  rule,  with  the  homely  illustration  given 
by  Judge  Rickhill  in  Flettshara  and  Julian  (Year- Book,  7 
Hen.  IV.,  c.  9,  sec.  13),  is  familiar  to  us  by  the  great  drama- 
tist having  placed  it  in  the  mouth  of  King  John  (act  1,  scene 
1):  Van  Aernamv.  Van  Aernam,  1  Barb.  Ch.  375.  But  the  rule 
was  much  modified  in  Pendrell  v.  Pendrell,  Strange,  925,  and 
the  Banbury  Peerage  case  in  the  house  of  lords,  1  Sim.  &  S. 
153,  and  succeeding  cases,  until  now  it  is  best  stated  by  Chan- 
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<;ellor  Kent  (2  Com.  210),  as  follows:  "The  question  of  the 
legitimacy  or  illegitimacy  of  the  child  of  a  married  woman  is 
one  of  fact,  resting  on  decided  proof  as  to  the  non-access  of 
the  husband,  and  the  facts  must  generally  be  left  to  the  jury 
for  determination":  Schouleron  Domestic  Relations,  sec.  225; 
Hargrave  v.  Hargrave,  9  Beav.  552,  opinion  by  Lord  Langdale. 
In  Cope  V.  Cope,  5  Car.  &  P.  604,  it  is  said:  "If  a  husband 
have  access,  and  others  at  the  same  time  are  carrying  on  a 
criminal  intimacy  with  his  wife,  a  child  born  under  such  cir- 
cumstances is  legitimate  in  the  eye  of  the  law.  But  if  the 
husband  and  wife  are  living  separate,  and  the  wife  is  notori- 
ouply  living  in  open  adultery,  although  the  husband  have  an 
opportunity  of  access,  it  would  be  monstrous  to  suppose  that, 
«nder  these  circumstances,  he  would  avail  himself  of  such 
opportunity.  The  legitimacy  of  a  child  born  under  such  cir- 
cumstances could  not  therefore  be  established." 

The-  evidence  of  the  mother  in  the  present  case  was,  that 
**  while  in  Tennessee,  she  and  Underzine  lived  in  one  of  the 
cabins  on  Greenlea's  place;  that  they  were  in  Tennessee  six 
years,  and  the  plaintiff  Emily  was  born  four  years  after  they 
moved  to  Tennessee."  It  may  be  noted  that  she  does  not 
testify  that  Emily  was  the  child  of  Underzine.  As  the  de- 
fendants claim  under  Underzine,  it  may  be  a  question  under 
the  code  (sec.  590),  if  the  mother,  who  is  a  party  plaintiff,  was 
^  competent  witness  to  show  the  alleged  marriage  or  the  liv- 
ing together  of  herself  and  Underzine;  but  the  point  is  not 
raised  by  any  exception,  and  we  pass  it  by.  The  testimony 
offered  by  defendants  was,  that  for  two  or  three  years,  con- 
tinuously, before  Emily  was  born,  the  mother  lived  at  the 
residence  of  Greenlea,  the  master,  and  Underzine  and  she  did 
not  live  together  for  three  years  prior  to  Emily's  birth,  during 
which  time  there  was  no  friendly  intercourse  between  them, 
and  Underzine  was  not  allowed  at  the  house  where  the  mother 
and  Greenlea  stayed;  that  the  child  favored  Greenlea,  and,  by 
its  color,  was  the  child  of  a  white  man;  that  the  mother  told 
Underzine  the  child  was  not  his,  and  he  would  not  have 
it  to  support;  that  Greenlea  was  an  unmarried  man,  without 
family.  There  was  evidence  on  the  part  of  the  plaintiflFs  that 
Underzine  had  declared  Emily  to  be  his  child,  and  much 
evidence  on  the  part  of  defendants  that  he  had  repeatedly 
declared  that  she  was  not  his  child.  The  defendants  then 
offered  to  show  by  a  witness,  a  former  slave  of  Greenlea,  who 
lived  on  the  farm  in  Tennessee  at  the  time  of  Emily's  birth, 
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how  Greenlea  treated  Emily,  with  a  view  of  showing  that  he 
was  her  father.  The  court  excluded  the  question,  and  the 
defendant  excepted.  Had  Greenlea  been  a  defendant  in  a 
bastardy  proceeding  or  in  an  indictment  for  fornication  and 
adultery,  this  evidence  would,  in  view  of  the  other  matters  in 
evidence,  have  been  competent.  We  can  see  no  reason  why  it 
should  not  also  have  been  valuable  aid  to  the  jury  in  arriving 
at  a  just  conclusion  in  a  proceeding  to  test  the  legitimacy  of 
the  child.  There  being  evidence  tending  to  show  non-access 
by  the  husband,  the  jury  should  not  have  been  cut  off  from  a 
knowledge  of  how  Greenlea  treated  the  child.  It  may  be  that 
it  could  have  been  shown  that  he  betrayed  fondness  and  affec- 
tion for  it,  showed  anxiety  in  its  illness,  lavished  money  on 
it,  or  educated  it;  and  surely  these  things  would  be  strongly 
corroborative  of  the  evidence  of  the  defendant,  for  it  would 
be  hardly  expected  that  a  white  man  should  so  act  towards 
the  child  of  Underzine,  his  negro  slave.  Was  not  the  violent 
grief  of  David,  the  king,  upon  the  death  of  the  child,  some 
corroboration  that  he,  and  not  Uriah,  was  its  father?  In  the 
nature  of  the  case,  the  paternity  of  a  child  can  hardly  be 
said  to  be  subject  to  direct  proof.  Therefore,  when  it  is  born 
in  wedlock,  the  law  presumes  its  legitimacy  from  that  cir- 
cumstance. This  presumption  can  only  be  rebutted  by  cir- 
cumstances; and  what  more  potent  could  there  be  than  the 
conduct  of  the  wife  in  living  separate  from  the  husband,  with 
a  paramour,  and  the  latter's  treatment  of  the  offspring? 

For,  though  there  was  opportunity  of  access  by  the  husband, 
it  is  not  conclusive  of  legitimacy:  Cope  v.  Cope,  5  Car.  &  P. 

eoi. 

In  Morris  v.  Davies,  5  Clark  &  F.  163,  the  house  of  lords, 
on  an  issue  like  this,  gave  weight  to  the  conduct  of  the  para- 
mour towards  the  child.  This  also  was  done  in  Cannon  v. 
Cannon,  7  Humph.  410;  1  Bishop  on  Marriage  and  Divorce, 
sec.  448.  Such  testimony  is  in  the  nature  of  natural  evidence, 
and  stronger  than  a  mere  declaration  of  paternity  by  the 
paramour. 

It  should  appear  what  the  party  offering  excluded  testimony 
expected  to.prove  by  it:  State  v.  Williford,  91  N.  C.  629;  but 
here  the  question  is  suflBciently  explicit,  in  that  it  was  asked 
to  show  the  treatment  of  Emily  by  Greenlea,  and  the  bearing 
of  the  evidence  is  sufficiently  indicated  by  the  question,  and 
the  statement  that  it  was  offered  as  testimony  to  show  that 
Greenlea'  was  the  father. 
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When  this  case  was  here  before  ( Woodward  v.  Blue,  103 
N.  C.  109),  the  court,  Smith,  C.  J.,  delivering  the  opinion, 
pointed  out  that  the  so-called  marriage  of  Underzine  and  the 
mother,  the  former  being  a  slave  and  the  latter  a  free 
person  (the  child  of  a  white  mother  and  a  slave  father),  was 
utterly  invalid  till  the  act  of  1879  (Code,  sec.  1281,  canon 
13),  and  that  "  to  repel  the  inference  of  paternity,  drawn  from 
the  mere  fact  of  cohabitation  (by  that  act),  the  same  stringent 
rules  do  not  prevail  as  in  cases  of  established  legal  marriage," 
for  the  application  of  that  statute  is  made  to  depend  upon 
"  cohabitation  subsisting  at  the  birth  of  the  child,  and  the 
paternity  of  the  party  from  whom  the  property  claimed  is  de- 
rived. The  cohabiting  alone  does  not  confer  legitimacy, 
though  it  furnishes  presumptive  evidence,"  which  is  open  to 
disproof. 

A  fortiori  there  was  error  in  rejecting  the  teetimony 
offered.. 

Error.  

Parbnt  and  Child  —  Leoittmact  —  How  EarABLiSHBD.  —  Every  child 
is  presumed  to  have  been  born  in  lawful  wedlock,  and  this  presumption  must 
prevail  until  overcome  by  clear  and  convincing  proof:  Orthwein  v.  T/io/tiaa, 
127111.  554;  11  Am.  St.  Rep.  159,  and  note.  And  it  is  th«  duty  of  the  jury 
to  weigh  the  evidence  against  this  presumption,  and  decide  according  to  the 
preponderance:  Wright  v.  Hicks,  15  Ga.  160;  60  Am.  Dec.  687,  and  note. 

The  evidence  of  non-access  of  the  husband  must  be  clear  and  positive: 
Scott  V.  HiLknberg,  85  Va.  245.  In  a  bastardy  suit,  the  burden  of  proof  i« 
upon  the  complainant  to  establish  the  paternity  of  tha  child:  Overladt  t. 
Hall,  81  Mo.  SiS. 


Bristol  v.  Pearson. 

1107  North  Carolina,  562. J 
Sales  —  Vekdob's  Lien  fob  Porchase-monet  —  Waiver. — A  vendor'* 
lien  for  the  purchase  price  of  personal  property  is  not  waived,  in  the 
absence  of  an  express  agreement  to  that  effect,  by  the  taking  of  a  note 
or  other  personal  seoarity  of  the  vendee  for  the  unpaid  purchase-money. 
An  intention  to  waive  such  lien  in  this  way  most,  if  it  exists^  be  stated 
in  the  complunt. 

S.  J.  Ervin,  for  the  appellant. 

/.  B.  Batchelor,  J.  T.  Perkins,  and  John  Devertux^  Jr.,  for  the 

respondent. 

Shepherd,  J.    Brem  and  McDowell  sold  a  certain  shaping- 
machine  to  Robertson,  and  under  the  terms  of  the  contract  of 
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sole  (which  was  registered),  the  title  was  to  remain  in  the 
former  until  the  latter  had  paid  the  purchase-money. 

The  sum  of  $58,33  was  paid  in  cash,  and  afterwards  two 
simple  promissory  notes  were  given  by  the  vendee  for  the  bal- 
ance of  the  purchase-money.  Thereupon  the  vendors  exe- 
cuted the  following  receipt:  — 

"Received  of  J.  W.  Robertson  $175,  in  full  payment  of 
shaping-machine  and  bits,  payments  made  as  follows:  $58.33 
cash,  and  two  notes  of  $58,33,  payable  August  17,  1889,  and 
the  other  in  ninety  days  from  date. 

"This  June  17,  1889." 

The  notes  were  absolute  promises  to  pay,  but  recited  that 
they  were  given  in  part  payment  of  the  said  machine.  The 
last  note  has  never  been  paid.  The  question  presented  is, 
whether  the  taking  of  the  notes  and  the  execution  of  the  re- 
ceipt had  the  effect  of  an  actual  payment,  so  as  to  vest  the 
legal  title  to  the  machine  in  the  vendee,  and  thus  deprive 
the  vendors  of  their  lien.  The  referee  does  not  find  that  such 
was  the  intention  of  the  parties,  but  he  concludes,  as  a  matter 
of  law,  from  the  facts,  which  we  have  substantially  stated, 
that  the  title  passed  and  the  lien  was  discharged. 

**  It  may  now  be  regarded  as  a  well-settled  rule  that 
wherever  the  vendor's  lien  is  recognized  at  all,  it  is  not 
waived,  in  the  absence  of  an  express  agreement  to  that  ef- 
fect, by  the  taking  of  the  note  or  other  personal  security  of 
the  vendee  for  the  purchase-money":  Winter  v.  Anson,  3  Russ. 
488;  Ex  pade  Peake,  1  Madd.  346;  Selby  v.  Stanley,  4  Minn.  65; 
Garson  v.  Green,  1  Johns.  Ch.  308;  Denny  v.  Steakly,  2  Heisk. 
156. 

"  The  intention  to  take  a  bill  (that  is,  the  mere  personal 
obligation  of  the  vendee)  in  absolute  payment  for  goods  sold 
must  be  clearly  shown,  and  not  deduced  from  ambiguous  ex- 
pressions, such  as  that  the  bill  was  taken  'in  payment'  for  the 
goods,  or  'in  discharge  of  the  price'":  2  Benjamin  on  Sales, 
714. 

"  The  presumption  of  law  is  against  such  satisfaction ": 
Hyman  v.  Devereux,  63  N.  C.  626. 

In  the  leading  case  of  Teed  v.  Carruthers,  21  Eng.  Ch.  30, 
the  mortgagee,  after  a  cash  payment  of  a  part  of  the  debt, 
gave  a  receipt  to  the  mortgagor  for  two  accepted  bills  of  ex- 
change, "in  full  of  principal  and  interest  due  "  upon  a  mort- 
gage for  ten  thousand  pounds.  It  was  held  that,  "  as  between 
the  mortgagee,  the  mortgagor,  and  the  latter's  assignees,  by 
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deed  and  in  bankruptcy,"  there  was  no  payment,  and  the 
court  made  a  decree  of  foreclosure. 

The  foregoing  authorities,  and  especially  the  case  last  cited 
(which  seems  directly  in  point),  eflfectually  dispose  of  this 
appeal  in  favor  of  the  vendor.  If  a  purchaser,  for  value  and 
for  a  present  consideration,  had  been  misled  by  the  receipt, 
the  result  would  be  different. 

In  the  absence  of  evidence,  and  a  finding  that  the  trans- 
action was  intended  as  a  discharge  of  the  lien,  we  must  hold, 
in  accordance  with  the  general  weight  of  authority,  that  there 
was  error  in  the  ruling  below. 

It  is  further  to  be  observed  that,  in  cases  like  this,  the  in- 
tention to  discharge,  etc.,  must,  it  seems,  be  alleged  in  the 
pleadings:  2  Jones  on  Liens,  1009;  Hyman  v.  Devereux^  63 
N.  C.  626. 

Error.  

Sales' —  Vindor's  Liew  ton  Pttrchase-monbt  —  WArm.  —  Unless 
eredit  in  a  sale  u  expressly  given,  which  is  a  waiver  of  any  right  to  demand 
immediate  payment,  the  vendor's  lien  continues  to  exist:  SvtUkwatem  etc  Oo. 
r.  Stanard,  44  Mo.  71;  100  Am.  Deo.  255,  and  note. 


Deans  v.  Wilmington  and  Wbldon  R  E.  Oo. 

[107  North  Carolina,  686.] 

OoilTBIBirTOBY  NsOLIQENOE,    WHEN    DOES   NOT  BaR   RECOVERY.  —  When,    at 

the  time  an  injury  is  inflicted,  it  might  have  been  avoided  by  reasonable 
care  and  prudence  on  the  part  of  the  defendant,  an  action  will  lie  for 
damages,  notwithstanding  the  previous  negligence  of  the  plaintiff. 

NiOLiQENCE  —  Presumption.  —  Railroad  Engineer  who  sees  a  human 
being  walking  along  or  across  the  track  in  front  of  his  engine  has  a  right 
to  presume,  without  further  information,  that  he  is  a  reasonable  person, 
and  will  get  out  of  the  way  of  harm  before  the  engine  reaches  him;  conse- 
quently, it  is  not  negligence  in  the  engineer  to  act  on  such  presumption. 

Railroads  —  Dutt  OV  Ekqineer.  —  It  is  the  duty  of  a  railroad  engineer 
while  running  hit  engine  to  keep  a  careful  lookout  along  the  track  in 
order  to  avert  danger,  in  case  he  shall  discover  any  obstruction  in  front 
of  him,  whether  at  a  crossing  or  elsewhere. 

Railroads  —  Dutt  of  Engineer.  —  When  an  engineer  discovers,  or  by  rea- 
sonable watchfulness  may  discover,  a  person  lying  upon  the  track  asleep 
or  drank,  or  sees  a  human  being  known  by  him  to  be  insane,  or  other- 
wise insensible  to  danger,  or  unable  to  avoid  it,  upon  the  track  in  front, 
it  is  his  duty  to  resolve  all  doubt  in  favor  of  the  preservation  of  life,  and 
immediately  use  every  available  means,  short  of  imperiling  the  lives  of 
passengers  on  his  train,  to  stop  it. 

Negligence,  when  Question  for  Jury. — In  an  action  against  a  railroad 
to  recover  for  personal  injury,  when  it  appears  that  a  person,  standing 
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on  the  track  at  the  time  that  the  engine  passed  going  at  the  rate  of 
twenty  miles  an  hour,  could  see  the  party  injured  three  fourths  of  * 
mile  in  front,  lying  in  an  apparently  helpless  condition  across  the  track,, 
it  is  a  question  for  the  jury  to  determine  whether  or  not  the  engineer, 
in  the  exercise  of  due  diligence,  might  have  discovered,  from  his  elevated 
position  on  the  engine,  the  fact  that  such  party  was  lying  helpless  acrosa 
the  rails,  and  by  prompt  and  strenuous  efifort  have  saved  his  life  by 
stopping  the  train,  without  imperiling  the  passengers.  In  such  case,  it 
is  also  for  the  jury  to  determine,  with  or  without  the  aid  of  expert  tes- 
timony, within  what  distance  the  train  might  have  been  stopped  with- 
out putting  the  passengers  in  jeopardy. 
KiaLiaENCB,  WHEN  Question  for  Jury.  —  When  the  facts  are  undisputed,^ 
and  two  reasonable  and  fair-minded  persons  might  draw  inferences  from 
them  80  different  that,  according  to  the  conclusion  of  fact  reached  by 
one  there  would  be  negligence,  while  that  deduced  by  another  would 
show  the  exercise  of  ordinary  care,  the  issue  should  be  submitted  to  the 
jury  for  determination. 

Action  to  recover  for  personal  injury  caused  by  the  alleged 
negligence  of  the  defendant  company,  and  resulting  in  killing 
plaintiff's  intestate.  Plaintiff  submitted  to  a  judgment  of 
nonsuit,  and  appealed.  The  material  facts  are  stated  in  the 
opinion. 

C.  B.  Aycoch,  for  the  appellant. 

W.  R.  Allen  and  Isaac  F.  Dortch,  for  the  respondent. 

Avery,  J.  When  this  court,  in  the  case  of  Gunter  v.  Wicker^ 
85  N.  C.  312,  adopted  the  rule  laid  down  in  Davies  v.  Manny 
10  Mees.  &  W.  545,  that  "  notwithstanding  the  previous  negli- 
gence  of  the  plaintiff,  if,  at  the  time  when  the  injury  was 
committed,  it  might  have  been  avoided  by  the  exercise  of  rea- 
sonable care  and  prudence  on  the  part  of  the  defendant,  an 
action  will  lie  for  damages,"  it  was  thenceforth  aligned  with 
one  of  two  classes  holding  widely  divergent  views  as  to  the 
effect  of  contributory  negligence  on  the  part  of  a  plaintiff,  un- 
der certain  circumstances,  upon  his  right  of  recovery.  That 
ruling  has  been  expressly  approved  in  a  large  number  of  later 
cases,  and  is  now  firmly  grounded  as  a  part  of  our  system, 
in  so  far  as  it  is  distinct  from  that  of  any  other  courts  where 
the  common  law  of  England  prevails:  Farmer  v.  Wilmington 
etc.  R.  R.  Co.,  88  N.  C.  564;  Turrentine  v.  Richmond  etc.  R.  R» 
Co.,  92  N.  C.  638;  Aycock  v.  Raleigh  etc.  R.  R.  Co.,  89  N.  C. 
321;  Troy  v.  Cape  Fear  etc.  R.  R.  Co.,  99  N.  C.  298;  6  Am.  St. 
Rep.  521;  McAdoo  v.  Richmond  etc.  R.  R.  Co.,  105  N.  C.  140; 
Daily  v.  Richmond  etc.  R.  R.  Co.,  106  N.  C.  301;  Lay  v.  Rich- 
mond etc.  R.  R.  Co..  106  N.  C.  404;  Bidlock  v.  Wilmington  etc. 
R.  R.  Co.,  105  N.  C.  180;  Carlton  v.  Wilmington  etc.  R.  R.  Co., 
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104  N.  C.  365;  Wilson  v.  Norfolk  etc.  R.  R.  Co.,  90  N.  C.  69. 
See  also  Weymire  v.  Wolfe,  52  Iowa,  533;  Chicago  etc.  R.  R.  Co. 
V.  Kellam,  92  111.  245;  34  Am.  Rep.  130;  Meeks  v.  Southern  Pac. 
R'y  Co.,  56  Cal.  513;  38  Am.  Rep.  67;  Kenyon  v.  New  York  etc. 
R.  R.  Co.,  5  Hun,  479. 

In  those  states  where  the  very  opposite  view  was  taken,  it 
was  held  that  where  one  went  upon  the  track  of  a  railroad  com- 
pany at  a  point  other  than  a  crossing  where  the  public  have 
a  right  of  way,  without  special  license,  he  was  a  trespasser,  and 
could  not  recover  for  any  injury  inflicted  upon  him  through 
the  negligence  of  such  company's  agents  or  employees,  un- 
less it  was  wanton:  Mulherrin  v.  Delaware  etc.  R.  R.  Co.,  81 
Pa.  St.  366;  Rounds  v.  Delaware  etc.  R.  R.  Co.,  64  N.  Y.  129;  21 
Am.  Rep.  597;  Pennsylvania  Co.  v.  Sinclair,  62  Ind.  301;  30 
Am.  Rep.  185;  Donaldson  v.  Milwaukee  etc.  R'y  Co.,  21  Minn. 
293;  Beach  on  Contributory  Negligence;  New  Jersey  Expresi 
Co.  V.  Nichols,  33  N.  J.  L.  434;  97  Am.  Dec.  722. 

In  delivering  the  opinion  in  Manly  v.  Wilmington  etc.  R.  R. 
Co.,  74-  N.  C.  655,  Justice  Bynum  foreshadowed,  by  an  inti- 
mation, the  subsequent  adoption  by  this  court,  in  Ounter  v. 
Wicker,  85  N.  C.  312,  of  the  principle  stated  in  Davies  v.  Mann, 
10  Mees.  &  W.  545;  and  after  it  had  been  approved  in  so 
many  well-considered  opinions,  it  became  apparent  that  it 
would  be  illogical  and  inconsistent  to  adhere  to  the  rule  laid 
down  in  Herring  v.  Wilmington  etc.  R.  R.  Co.,  10  Ired.  402, 
51  Am.  Dec.  395,  or  the  interpretation  generally  given  to 
Judge  Pearson's  language  by  the  leading  text- writers  of  this 
country.  In  that  case,  the  engineer  might  have  seen  two  lit- 
tle negroes  who  were  lying  on  the  track  asleep,  according  to 
conflicting  testimony,  from  two  hundred  yards  to  a  half-mile, 
before  his  engine  reached  them.  He  did  not  actually  discover 
that  the  children  were  asleep  till  he  was  within  twenty-five 
or  thirty  yards  of  them.  The  testimony  showed,  also,  that 
the  train  could  have  been  stopped  by  the  engineer  within 
from  seventy-five  to  one  hundred  yards.  The  judge  below 
charged  the  jury  that  the  railroad  company  was  not  liable 
for  the  neglect  of  the  engineer  to  keep  a  lookout  along  the 
track,  except  when  he  was  approaching  a  crossing  of  a  public 
road  over  the  railway,  and  was  not  responsible  for  his  failure 
to  use  the  appliances  at  his  command  to  stop  the  train  until 
he  actually  saw  the  children  asleep  on  the  track,  at  a  distance 
of  twenty-five  or  thirty  yards.  This  instruction  was  sustained 
by  the  court  in  the  face  of  the  fact  that  the  counsel  for  tha 
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plaintiff  cited  and  relied  upon  Davies  v.  Mann,  10  Mees.  &  W. 
545-  The  court  failed  even  to  advert  to  the  doctrine  laid  down 
in  that  case. 

It  must,  therefore,  have  been  the  settled  purpose  of  this 
court,  when  the  doctrine  of  Davies  v.  Mann,  10  Mees.  &  W.  312, 
was  approved,  to  modify  this  rule  whenever  the  point  should 
be  plainly  presented,  and  that  contingency  has  never  arisen 
until  the  present  time.  We  have  reiterated  the  principle  that 
where  an  engineer  sees  a  human  being  walking  along  or  across 
the  track  in  front  of  his  engine,  he  has  a  right  to  assume,  with- 
out further  information,  that  he  is  a  reasonable  person,  and 
will  step  out  of  the  way  of  harm  before  the  engine  reaches  him: 
McAdoo  V.  Richmond  etc.  B.  R.  Co.,  105  N.  C.  153;  Daily  v. 
Richmond  etc.  R.  R.  Co.,  106  N.  C.  301;  Parker  v.  Wilmington 
etc.  R.  R.  Co.,  86  N.  C.  221.  It  is  not  negligence  in  an  engineer 
to  act,  in  the  absence  of  specific  information,  on  the  presump- 
tion that  a  man  who  is  apparently  awake,  and  is  moving,  is 
in  full  possession  of  all  of  his  senses  and  faculties. 

But  it  has  been  repeatedly  held  by  this  court  that  it  is  the 
duty  of  an  engineer  while  running  an  engine,  to  keep  a  careful 
lookout  along  the  track,  in  order  to  avoid  or  avert  danger,  iu 
case  he  shall  discover  any  obstruction  in  his  front,  whether  at 
a  crossing  or  elsewhere:  Bullock  v.  Wilmington  etc.  R.  R.  Co., 
105  N.  C.  180;  Carlton  v.  Wilmington  etc.  R.  R.  Co.,  104  N.  C. 
365;    Wilson  v.  Norfolk  etc.  R.  R.  Co.,  90  N.  C.  69. 

If  the  engineer  discover,  or  by  reasonable  watchfulness  may 
discover,  a  person  lying  upon  the  track  asleep  or  drunk,  or  see 
a  human  being  who  is  known  by  him  to  be  insane,  or  other- 
wise insensible  to  danger,  or  unable  to  avoid  it,  upon  the  track 
in  his  front,  it  is  his  duty  to  resolve  all  doubts  in  favor  of  the 
preservation  of  life,  and  immediately  use  every  available  means 
short  of  imperiling  the  lives  of  passengers  on  his  train,  to  stop 
it:  Lake  Shore  etc.  R.  R.  Co.  v.  Miller,  25  Mich.  279;  Railroad 
v.  St.  John,  5  Sneed,  504;  Houston  etc.  R.  R.  Co.  v.  Smith,  52  Tex. 
178;  Isbell  v.  New  York  etc.  R.  R.  Co.,  27  Conn.  393;  71  Am. 
Dec.  78;  Meeks  v.  Southern  Pac.  R.  R.  Co.,  56  Cal.  513;  38  Am. 
Rep.  67.  For  similar  reasons  we  have  held  that  the  test  of 
negligence  where  live-stock  is  killed  or  injured  by  a  train  is 
involved  in  the  question  whether  the  engineer,  by  keeping  a 
proper  lookout,  could  have  discovered  the  animal  in  time  to 
have  prevented  the  injury:  Carlton  v.  Wilmington  etc.  R.  R.Co..^ 
104  N.  C.  365;  Wilson  v.  Norfolk  etc.  R.  R.  Co.,  90  N.  C.  69^ 
In  Bullock  v.  Wilmington  etc.  R.  R.  Co.,  105  N.  C.  130,  the  same 
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criterion  was  applied  where  it  was  alleged  that  an  engineer 
might  have  discovered  that  a  wagon  was  stalled  at  a  crossing 
in  time  to  prevent  injury  by  stopping  his  train. 

The  pertinent  portions  of  the  testimony  in  the  case  before 
us  may  be  gathered  and  grouped  as  follows,  bearing  in  mind 
always  that  if,  in  the  most  favorable  aspect  for  the  plaintiff, 
there  was  a  question  raised  that  it  was  the  exclusive  province 
of  the  jury  to  determine,  then  there  was  error.  A  witness  on 
the  roadside  could  see  plaintiff's  intestate  lying  on  the  side  of 
the  track  three  fourths  of  a  mile  distant.  He  could  not  tell, 
from  his  position  and  at  that  distance,  whether  he  was  lying 
across  the  rail,  but  thought  his  head  was  on  the  road-bed  be- 
yond the  ends  of  the  cross-ties;  when  the  engineer  was  passing, 
the  witness  waved  his  hand  at  him  as  a  signal  to  be  watchful. 
The  engineer  looked,  but  did  not  seem  to  comprehend  what 
was  meant.  The  train  was  running  at  the  rate  of  about  twenty 
miles  an  hour.  The  witness  who  made  the  signal  had  been 
engaged  at  the  water-tank  for  about  eleven  months,  and  had 
been  often  seen  there  by  the  engineer,  but  had  not  made  his 
acquaintance. 

Could  the  engineer,  by  ordinary  care,  have  seen  that  the 
plaintiff's  intestate  was  lying  apparently  helpless  upon  the 
track,  with  his  head  inside  the  rail,  in  time  to  have  stopped 
the  train  before  it  reached  him?  Defendant's  counsel  con- 
tended that  there  was  no  testimony  offered  to  show  within 
what  distance  the  engineer,  by  using  all  available  appliances, 
could  have  stopped  the  train,  and  therefore  the  jury  could 
not  consider  the  question  whether  he  could  have  avoided  in- 
flicting the  injury.  With  the  data  furnished  by  the  evidence, 
it  was  the  province  of  the  jury,  either  with  or  without  addi- 
tional light  from  expert  witnesses,  to  determine  how  many 
feet  or  yards  of  track  the  train  must  have  traversed  after  the 
engineer  reversed  his  engine  and  blew  brakes  before  he  could 
have  put  a  complete  stop  to  its  movements  without  dan^age  to 
those  on  the  train.  The  jury  were  at  liberty  to  exercise  their 
own  common  sense,  and  to  use  the  knowledge  acquired  by  their 
observation  and  experience  in  every-day  life  in  solving  the 
question  whether  the  engineer,  in  the  exercise  of  due  diligence, 
might  have  discovered,  from  his  elevated  position  on  the  en- 
gine, the  fact  that  plaintiff's  intestate  was  lying  helpless 
across  the  rail,  and  whether,  by  prompt  and  strenuous  effort, 
he  could  have  saved  his  life  without  putting  his  passengers 
in  jeopardy:  L%ke  Shore  etc.  R.  R.  Co.  v.  Miller^  25  Mich.  292; 
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Nehrhas  v.  Central  Pac.  R.  R.  Co.,  62  Cal.  322.  Courts 
and  juries  acting  within  their  respective  provinces  must  take 
notice  of  matters  of  general  knowledge  and  use  their  common 
sense,  where  the  evidence  makes  the  issue  of  law  or  fact  de- 
pend upon  their  exercise:  Best  on  Evidence,  262,  note  /; 
Wood  on  Railways,  1064,  note. 

If  the  facts  had  been  undisputed,  and  such  that  only  one 
inference  could  have  been  drawn  from  them,  it  would  have 
been  the  duty  of  the  court  to  decide  whether  there  was  neg- 
ligence. But  upon  the  testimony  before  them  in  this  case, 
the  judge  should  have  left  the  jury  to  say  whether  they  could 
deduce  satisfactorily,  from  the  evidence,  the  inference  that  the 
engineer  discovered,  or  could  by  ordinary  care  have  dis- 
covered, that  plaintiflF's  intestate  was  lying  apparently  insen- 
sible upon  the  track,  in  time  to  have  avoided  the  injury,  or 
whether  they  thought  a  preponderance  of  testimony  was  in 
favor  of  the  inference  that  defendant's  employees  could  not 
have  averted  the  accident  by  exercising  the  diligence  re- 
quired by  law:  Smith  v.  Richmond  etc.  R,  R.  Co.,  99  N.  C.  241; 
Troy  V.  Cape  Fear  etc.  R.  R.  Co.,  99  N.  C.  298;  6  Am.  St.  Rep. 
521;  Marietta  etc.  R.  R.  Co.  v.  Picksley,  24  Ohio  St.  654.  Men 
of  fair  and  reasonable  minds  might  have  drawn  different  con- 
clusions from  the  evidence  in  this  case,  although  there  is  no 
material  conflict  between  the  testimony  of  the  witnesses  ex- 
amined, and  therefore  the  jury  should  have  been  allowed  to 
determine  whether  the  engineer  might  have  ascertained,  by 
keeping  a  proper  lookout,  the  real  condition  of  the  deceased, 
admitting,  even,  that  he  was  drunk,  and  by  timely  exertion 
have  saved  him  harmless,  without  peril  to  the  passengers  or 
other  persons  on  the  train:  2  Thompson  on  Negligence,  1178, 
1179;  Wood  on  Railways,  sec.  319,  p.  1259. 

Judge  Cooley,  in  his  work  on  torts,  page  670,  says:  "If  the 
case  is  such  that  reasonable  men,  unaffected  by  bias  or  preju- 
dice, would  be  agreed  concerning  the  presence  or  absence  of 
due  care,  the  judge  would  be  quite  justified  in  saying  that 
the  law  deduced  the  conclusion  accordingly.  If  the  facts  are 
not  ambiguous,  and  there  is  no  room  for  two  honest  and 
apparently  reasonable  conclusions,  then  the  judge  should  not 
be  compelled  to  submit  the  question  to  the  jury  as  one  in 
dispute." 

The  rule  applicable  to  our  case  is,  that  though  the  facts 
may  be  undisputed,  yet  if  two  reasonable  and  fair-minded 
persons  might  draw  inferences  from  them  so  different  that  ac- 
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cording  to  the  conclusion  of  fact  reached  by  one  there  would 
be  negligence,  while  that  deduced  by  another  would  show  the 
exercise  of  ordinary  care,  then  the  issue  should  be  submitted 
to  the  jury. 

We  think  that  his  honor  erred  in  declaring  the  testimony 
insufficient,  in  any  aspect  of  it,  to  warrant  the  inference  on 
the  part  of  the  jury  that  the  defendant  might  have  prevented 
the  injury  by  the  exercise  of  ordinary  care.  There  must  be  a 
new  trial.  

CoNTRrBUTORT    NeOLIQBNCE,     WHEN    DOES    NOT    BaR    RECOVERY.  —  CoU- 

tribatory  negligence  cannot  be  invoked  as  a  defense,  unless  it  is  the  proxi* 
mate  cause  of  the  injury:  North  Birmingham  SL  R'y  Co.  ▼.  Ccddenoood,  89  Ala. 
247;  18  Am.  St.  Rep.  105;  or  contributed  to  the  injury:  Smith  v.  Irwin,  51 
N.  J,  L.  607;  14  Am.  St.  Rep.  699,  and  note;  Chicago  etc.  R.  R.  Co.  t. 
Warner,  123  111.  38.  Gross  negligence  on  the  part  of  the  railroad  engineer 
does  not  overcome  the  defense  of  contributory  negligence,  unless  it  is  such  as 
raises  the  presumption  of  a  wanton  recklessness:  Carrington  v.  Louisville  etc. 
R.  R.  Co. ,  88  Ala.  472.  The  rule  that  contributory  negligence  will  bar  a  re- 
covery by  a  plaintiff  does  not  apply  to  one  injured  by  a  fire  set  out  in  the 
operation  of  a  railroad:  Johnson  v.  Chicago  etc.  R'y  Co.,  77  Iowa,  666. 

Railroad  Companies  —  Negligence  —  Presumption. — When  an  en- 
gineer  sees  a  person  upon  or  crossing  the  track  in  time  to  stop  the  train,  with- 
out further  knowledge  he  may  presume  that  he  will  get  off  the  track  in 
time  to  avert  danger,  and  it  is  not  negligence  in  him  not  to  check  the  train: 
Daily  V.  Richmond  etc.  R.  R.  Co.,  106  N.  C.  302;  McAdoo  v.  Railroad,  105 
N.  C.  141,  Compare  Dysonv.  New  York  etc.  R.  R.  Co.,  67  Conn.  9;  14  Am. 
St.  Rep.  82.  But  if  the  engineer  knows  that  the  signals  are  not  sufficient  to 
warn  a  person  upon  the  track,  if  possible  he  must  stop  the  train,  and  is 
negligent  in  recklessly  failing  to  do  so.  The  contributory  negligence  of  the 
person  on  the  treuik  is  no  defense  against  such  con<.luct  of  the  engineer: 
Bouwineeater  v.  Grand  Rapids  etc  R.  R.  C7o.,67Mich.  87.  Compare  51c Mar- 
shall v.  Chicago  etc.  R'y  Co.,  80  Iowa,  757;  20  Am.  St.  Rep.  445,  and  note 
452,  453;  Heddlea  v.  Chicago  etc  R'y  Co.,  11  Wis.  228;  20  Am.  St.  Rep.  106, 
and  note  1 14,  1 15.  When  the  danger  is  such  as  to  imperil  the  life  of  a*  human 
being,  the  care  demanded  of  defendant  is  such  ao  may  reasonably  be  regarded 
as  sufficient  to  prevent  the  probability  of  mischief:  Carver  v.  Plank  Road, 
€9  Mich.  616.  Mere  warning  in  time  to  prevent  accidents  is  not  of  itself 
proper  care:  Markham  v.  Houston  etc.  Co.,  73  Tex.  247. 

Negligence  a  Question  for  Whom.  —  Negligence  is  a  question  of  fact 
for  the  jury:  Murray  v.  Missouri  P.  R'y  Co.,  101  Mo.  236;  20  Am.  St  Rep. 
601,  and  note;  Bloomsburg  8.  Co.  v.  Gardner,  126  Pa.  St  80;  Kretesiger  v. 
Chicago  etc.  R'y  Co.,  73  Wis.  158;  Netoall  v.  BartleU,  114  N.  Y.  399;  San  An- 
tonio etc.  R'y  Co.  r.  Robinson,  73  Tex.  277;  McClain  v.  Brooklyn  C.  R.  R.  Co., 
116  N.  Y.  4t)0;  Underhill  v.  Chicago  etc  R'y  Co.,  81  Mich.  43;  Quinn  v.  South 
Carolina  R'y  Co.,  29  S.  C.  381;  White  v.  RaUroad  Co.,  30  S.  C.  218;  Petrie  v. 
Columbia  etc.  R.  R.  Co.,  29  S.  C.  304;  Deisen  v.  Chicago  etc.  R'y  Co.,  43  Minn. 
454;  Forker  v.  Sandy  Lake  Borough,  130  Pa.  St.  124;  Schwartz  v.  Brahm,  130 
Pa.  St.  411;  McAdoo  v.  Railroad,  105  N.  C.  141.  And  the  same  is  true  as  to 
the  question  of  contributory  negligence:  Engel  v.  Smith,  82  Mich.  1;  21  Am. 
St  Rep.  549,  and  note;  Chicago  etc  R'y  Co.  v.  Adler,  129  111.  336;  Brtuh  & 
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L.  Co.  r.  KeOty,  126  Ind.  220;  VnderhUlv.  Cliica;,^  etc.  R'y  Co.,  81  Mich.  43i 
Baker  v.  Railroad  Co.,  68  Mich.  91;  Deisen  v.  CUkago  etc.  R'y  Co.,  43  Minn. 
454;  UfU  V.  N.  Y.  C.  <k  H.  R.  R'y  Co.,  120  N.  Y.  467;  McClain  v.  Brooklyn 
a  R.  R.  Co.,  116  N.  Y.  460;  McRickard  y.  Flint,  114N.  Y.  222;  Lay  v. 
Richmond  etc  R.  R.  Co.,  106  N.  C.  404;  Clopp  v.  Mear,  134  Pa.  St.  203; 
Bloomsburg  H.  Co.  v.  Gardner,  126  Pa.  St  80;  Petrie  v.  Columbia  etc  R.  R. 
Co.,  29  S.  C.  303.  But  where  there  is  no  conflict  in  the  evidence,  contribu- 
tory negligence  is  a  question  of  law  for  the  court:  Apaejf  v.  Detroit  etc  B.  R. 
09.,  83  Mich.  4M. 


Benners  v.  Rhinehart. 

[107  NORTB  Cabolima,  70S.] 

EJxEcuTiONS.  —  Sale  Madb.  after  Death  of  JeDOMENX  Dkbtob  nnder  an 
execution  issued  prior  to  his  death  vests  a  good  title  in  tiie  purchaser, 
and  though  he  is  the  judgment  creditor,  this  will  not  avoid  the  sale,  and 
if  it  renders  it  voidable,  it  can  only  be  attacked  directly  or  by  answer 
calling  for  the  equitable  interposition  of  the  court. 

Action  to  obtain  possession  of  land.  In  1878,  the  plaintiff 
obtained  and  docketed  a  judgment  against  one  Love,  who  had 
acquired  a  homestead  in  land  in  1875,  the  lot  in  question 
being  a  part  of  the  excess  above  the  homestead.  In  1886,  he 
conveyed  his  interest  in  such  lot  to  the  defendant.  Execution 
was  issued  on  such  judgment  on  June  6,  1887,  and  the  judg- 
ment debtor  died  the  following  day.  The  court  held  the  sale 
to  be  void,  and  plaintiffs  appealed. 

O.  S.  Ferguson  and  W.  B.  Ferguson.,  for  the  appellants. 

Shepherd,  J.  The  execution  under  which  the  defendant 
purchased  was  issued  before  the  death  of  the  judgment  debtor. 
The  sale  was  made  before  the  return  day  of  the  writ,  and  after 
the  death  of  the  said  debtor. 

Did  the  purchaser  acquire  a  valid  title?  We  were  not 
favored  with  an  argument  in  support  of  the  ruling  of  his 
honor,  nor  have  we  been  able  to  find  anything  in  our  statute 
law  which  conflicts  with  the  decisions  of  this  court  and  other 
authorities  sustaining  the  title  of  a  purchaser  under  such  cir- 
cumstances. 

In  Aycock  v.  Harrisony65  N.  C.  8,  Reade,  J.,  speaking  for 
the  court,  says:  "  Where  there  is  a  judgment  and  a.  Jieri  facias 
or  venditioni  exponas  issues  during  the  life  of  the  defendant, 
the  sheriff  may  proceed  to  sell,  although  the  defendant  die 
before  the  sale,  and  so  he  may  when  the  fieri  facias  or  vendi- 
tioni exponas  issue  after  his  death,  but  is  tested  before.  The 
reason  is,  that  when  the  process  issues  or  is  tested  before  the 


^10  Bennebs  v.  Rhinehart.  [N.  Carolina, 

defendant's  death,  the  ministerial  officer  can  take  no  notice 
of  his  death,  but  must  obey  the  process,  which,  being  tested 
before  the  death,  binds  the  land."  In  Haho  v.  Cole,  82  N.  C. 
161,  Dillard,  J.,  says:  "  If  the  execution  had  been  sued  in  the 
lifetime  of  David  Cole,  or  after  his  death,  but  with  a  test 
antedating  his  death,  the  sale  might  have  been  made  under 
its  mandate,  and  the  title  would  have  passed."  To  the  same 
effect  is  Grant  v.  Hughes,  82  N.  C.  216,  and  cases  there  cited. 

These  adjudications  find  abundant  support  in  Tidd's  Prac- 
tice, 1034;  Freeman  on  Executions,  37,  and  the  very  numerous 
cases  cited  by  the  latter  author. 

It  is  true  that  the  purchaser  in  this  case  is  the  execution 
creditor,  but  conceding  that  he  is  within  the  principle  which 
aflFects  such  a  purchaser  with  notice  of  all  irregularities  in  the 
«xecution,  the  sale  would  nevertheless  be  voidable  only,  and 
not  having  been  set  aside  by  any  direct  proceeding,  and  the 
pleadings  containing  no  matter  which  calls  for  the  equitable 
interposition  of  the  court  (there  being  only  a  general  denial), 
we  think  the  purchaser  acquired  the  legal  title. 

Error.  

JcDiciAL  Sales  —  Death  or  Judomknt  Debtor.  —  An  exeentlon  iasned  and 
levied  upon  land  after  the  death  of  the  defendant  iu  execution,  upon  a  judgment 
rendered  against  him  during  his  lifetime,  is  voidable,  not  void:  Cam  v.  Wood- 
ward, 74  Tex.  549.  Under  the  Iowa  code,  a  sale  under  such  an  execution  is 
void:  Bull  v.  OHbert,  79  Iowa,  547.  And  the  fact  that  the  property  levied 
on  under  such  an  execution  was  already  held  by  the  officer  under  an  attach- 
ment writ  levied  prior  to  the  execution  debtor's  death  will  not  prevent  the 
application  of  the  rule:  Bull  v.  Oilbert,  79  Iowa,  647.  Yet  a  sale  of  realty 
under  an  execution  issued  on  a  judgment  after  the  judgment  debtor's  death, 
but  tested  prior  thereto,  made  without  revivor  of  the  judgment  within  twelve 
months  after  its  rendition,  is  valid:  Montgomery  v.  Realha/er,  86  Tenn.  668; 
4  Am.  St.  Rep.  780.  In  Wingate  v.  James,  121  Ind.  69,  where  an  order  was 
obtained  from  the  court  by  a  guardian  to  aell  the  estate  of  his  ward  to  pay 
debts,  and  th«  ward  died  before  the  sale,  the  sale,  made  ander  a  complianc* 
with  the  statutory  provisioiu,  and  duly  confirmed  by  Um  ooort,  waa  ad- 
judged valid. 
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Jenkins  v.  Wilkinson. 

[107  North  Carolina,  707.] 

Neqotiablk  Instruments  —  Extension  of  Time  or  Patmbnt  —  Ouabak. 
TOR.  —  Where  a  promissory  note  is  not  paid  at  maturity,  and  a  third 
person,  in  consideration  of  an  extension  of  the  time  of  payment,  agrees 
in  writing  to  guarantee  its  payment,  provided  the  payee  would  hold  a 
mortgage  as  collateral  security,  such  third  person  thereby  becomes  a 
guarantor  for  the  payment  of  the  note  upon  default  by  the  maker. 

NsooTiABLB  Instruments  —  Liability  of  Guarantor  of  Payment.  —  A 
guarantor  for  the  payment  of  a  note  is  liable  as  upon  an  absolute  prom- 
ise to  pay  upon  default  in  payment  by  the  maker. 

Negotiable  Instruments  —  Liability  of  Guarantor  for  Collection. — 
A  guarantor  for  the  collection  of  a  note  is  liable  as  upon  a  promise  to 
pay  upon  condition  that  the  payee  shall  diligently  prosecute  the  maker 
without  success. 

Action  upon  a  note  given  by  T.  A.  H.  Wilkinson  in  favor 
of  T.  T.  Jenkins,  and  not  paid  at  maturity.  One  Nancy  Wil- 
kinson then  agreed  in  writing,  that,  in  consideration  of  an  ex- 
tension of  time  granted  for  the  payment  of  the  note,  she  would 
guarantee  its  payment,  provided  that  the  payee  would  hold  a 
certain  mortgage  as  collateral  security  for  its  payment.  Upon 
compliance  with  the  conditions  of  such  agreement,  and  de- 
fault in  the  payment  of  the  note,  the  payee  brought  this  action, 
and  recovered  judgment,  from  which  defendant  appeals. 

C.  W.  Tillett,  for  the  respondent. 

Shepherd,  J.  There  is  a  plain  distinction  between  a  guar- 
anty of  payment  and  a  guaranty  of  collection.  "  The  former 
is  an  absolute  promise  to  pay  the  debt  at  maturity,  if  not  paid 
by  the  principal  debtor,  and  the  guarantee  may  begin  an  ac- 
tion against  the  guarantor.  The  latter  is  a  promise  to  pay  the 
debt  upon  the  condition  that  the  guarantee  shall  diligently 
prosecute  the  principal  debtor  without  success  ";  Jones  v.  Ash- 
ford,  79  N.  C.  173;  Baylies  on  Sureties  and  Guarantors,  113. 

This  case  belongs  to  the  former  of  these  classes,  and  the 
plaintifif,  having  complied  with  the  terms  imposed  ujKJn  him 
by  the  contract,  had  a  right  to  sue  the  defendant  Nancy  Wil- 
kinson upon  the  maturity  of  the  obligation. 

Her  agreement  was,  not  to  pay  after  the  plaintiff  had  ex- 
hausted the  mortgage  security,  but  it  was  absolute  upon  de- 
fault of  the  debtor,  and  the  requirement  that  the  plaintiff  was 
not  to  surrender  the  mortgage  was  only  for  her  protection  by 
way  of  subrogation,  in  the  event  of  her  being  compelled  to  pay 
the  debt. 

No  error. 
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NXOOTIABLB  InsTRUMKXTS  —  PROMISSORY  NoTK  —  LIABILITY  OF  GUARAN- 
TOR FOB  Paymbnt.  —  A  surety  on  a  promissory  note  cannot  defeat  his  lia- 
bility by  proof  that  he  delivered  it  to  the  principal  on  condition  that  it  be 
signed  by  another  surety,  which  condition  was  not  fulfilled:  Ward  v.  Hackett, 
30  Minn.  150;  44  Am.  Rep.  187;  Jordan  v.  Jordan,  10  Lea,  124;  43  Am.  Rep. 
294;  Dixon  v.  Dixon,  31  Vt.  450;  76  Am.  Dec.  128.  One  who  executes  a  note 
apparently  as  principal,  but  really  as  surety,  cannot  avoid  liability  to  payee 
by  reason  of  the  agreement  of  the  surety  with  the  principal  for  extension  of 
the  time  of  payment:  McCbalcey  v.  Indianapolis  etc  Union,  67  Ind.  86;  33 
Am.  Rep.  76,  and  note.  The  guarantor  of  a  promissory  note  is  bound  to  pay 
the  same  after  default  by  the  maker:  Jones  v.  Thayer,  12  Gray,  443;  74  Am. 
Dec.  602,  and  note;  Peck  v.  Frink,  10  Iowa,  193;  74  Am.  Dec.  384,  and  note} 
Hunger/ord  t.  O'BriM,  87  Minn.  306;  Kirkpatrick  r.  Orap,  43  Kan.  484. 
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CaiMnrAi  Law — Fuqitivb  from  Justice,  Right  of,  to  bb  Hbard  oir  Ar- 
PBAL. — In  courts  of  appeal,  where  none  but  questions  of  law  can  be 
reviewed,  and  in  the  absence  of  any  statute  specifically  regulating  the 
practice,  if  there  is  satisfactory  evidence  that  a  defendant,  whose  appeal 
is  founded  upon  exceptions  entered  on  the  trial  below,  has  been  regularly 
called  for  hearing,  has  escaped,  and  is  not  in  custody,  it  is  clearly  within 
the  sound  discretion  of  the  court,  in  the  absence  of  defendant  and  his 
counsel,  to  determine  whether  the  exceptions  shall  be  passed  upon,  the 
appeal  dismissed,  or  the  hearing  postponed  until  the  recapture  of  the 
defendant.  Any  judgment  pronounced  by  such  court  in  such  case  will 
not  be  void.  Even  when  the  court  may  review  the  facts,  a  defendant 
who  escapes  pending  his  appeal  is  deemed  to  have  waived  his  right  to  be 
present  on  the  final  hearing. 

Criminal  Law  —  Presenob  of  Pbisonbr  on  Appeal  — The  constitutional 
right  of  a  party  charged  with  crime  to  be  present  at  his  trial,  to  be  in- 
formed  of  the  charge  against  him,  to  introduce  evidence,  and  to  be  rep- 
resented by  counsel  extends  only  to  the  trial  court,  and  does  not  apply 
to  the  appellate  court,  having  jurisdiction  to  review  only  errors  of  law. 

Criminal  Law  —  Presenob  of  Accused  on  Appeal.  —  In  a  criminal  oase  on 
appeal,  the  appellate  court,  having  only  jurisdiction  to  review  questions 
of  law,  may  proceed  to  hear  and  determine  the  case,  and  to  enter  judg- 
ment, whether  the  accused  is  charged  with  a  misdemeanor  or  a  capita) 
felony,  and  whether  he  is  or  is  not  at  the  time  of  the  hearing  under  bond 
for  his  appearance,  in  prison,  or  has  escaped  and  is  at  large. 

Theodore  F.  Davidaon,  attorney-general,  for  the  state. 

B.  C.  Beektoith,  for  the  defendant. 

Avery,  J.  The  exceptions  taken  by  the  defendant,  Jacobs, 
were  reviewed  at  the  last  term  of  this  court  in  a  well-consid- 
ered opinion  filed  by  Justice  Clark,  106  N.  C.  695.  It  now 
appears  by  certificate  of  the  clerk  of  the  .superior  court  of 
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Robeson  County,  and  is  admitted  by  the  attorney-general  for 
the  state,  that  at  the  time  when  the  appeal  was  heard  here, 
the  prisoner  Jacobs  had  escaped  from  custody,  and  was  not 
recaptured  till  about  August,  1890.  Counsel  now  insist  that 
this  court  shall  treat  the  decision  made  at  the  February  term 
as  inconclusive  upon  the  prisoner,  and  hear  another  argument 
of  his  appeal,  because  he  was  neither  actually  nor  construct- 
ively in  custody  when  the  exceptions  were  argued. 

In  appellate  courts,  where  questions  of  law  only  can  be  re* 
viewed,  and  in  the  absence  of  any  statute  specifically  regulat- 
ing the  procedure,  if  there  be  satisfactory  evidence  that  a 
defendant,  whose  appeal  is  founded  upon  exceptions  entered 
on  the  trial  below  and  has  been  regularly  called  for  hearing, 
has  escaped,  and  is  not  in  actual  or  constructive  custody,  it  is 
clearly  within  the  sound  discretion  of  the  court  to  determine 
whether  the  exceptions  shall  be  argued  and  passed  upon,  the 
appeal  dismissed,  or  the  hearing  postponed  to  await  the  re- 
capture of  the  alleged  offender:  Smith  v.  United  States,  94  U.  S. 
97;  Bonahan  v.  Nebraska,  125  U.  S.  692;  Leftwich's  Case,  20 
Gratt.  722;  Sherman  v.  Comviomoealth,  14  Gratt.  677;  McGowan  ■. 
V.  People,  104  111.  100;  44  Am.  Rep.  87;  Wilson  v.  Common- 
wealth, 10  Bush,  526;  State  v.  Sites,  20  W.  Va.  16.  In  the  ex- 
ercise of  this  power,  the  courts  of  the  different  states  have  not 
adopted  uniform  rules  of  practice,  even  where  there  are  no  stat- 
utory or  constitutional  provisions  regulating  the  mode  of  pro- 
cedure. But  while  the  general,  if  not  universal,  rule  has  been 
to  refuse  a  motion  of  a  defendant  who  had  absconded  and  put 
himself  in  contempt  of  court,  to  dispose  of  his  appeal  or  make- 
any  order  affecting  it  at  his  instance  or  for  his  benefit,  the 
courts  of  the  different  states  have,  as  a  general  rule,  where 
there  was  no  express  statutory  requirement  in  reference  to  it, 
and  where  the  prosecuting  officer  was  the  moving  party,  con- 
tinued, dismissed,  or  heard  the  appeal,  according  to  the  cir- 
cumstances of  the  case  or  the  early  precedents  of  the  particular 
court:  Anonymous,  31  Me.  592;  Commonwealth  v.  Andrews,  97 
Mass.  544;  People  v.  Genet,  59  N.  Y.  81;  17  Am.  Rep.  315; 
Warwick  v.  State,  73  Ala.  486;  49  Am.  Rep.  59. 

In  Smith  v.  United  States,  94  U.  S.  97,  Waite,  C.  J.,  deliver- 
ing the  opinion,  said:  "It  is  clearly  within  our  discretion  to 
refuse  to  hear  a  criminal  case  in  error,  unless  the  convicted 
party  suing  out  the  writ  is  where  he  can  be  made  to  respond 
to  any  judgment  we  may  render If  we  affirm  the  judg- 
ment, he  is  not  likely  to  appear  to  submit  to  his  sentence.     If 
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we  reverse  it,  and  order  a  new  trial,  he  will  appear  or  not,  as 
he  may  consider  most  for  his  interest."  The  reasoning  of  the 
learned  chief  justice  has  been  adopted  and  his  language  quoted 
in  many  of  the  more  recent  decisions  as  to  the  right  to  refuse 
.&  request  from  the  defendant  that  the  court  pass  upon  his  ex- 
ceptions while  he  is  absconding  and  in  contempt.  And  even 
where  the  appellate  courts  review  the  facts,  a  defendant  who 
escapes  pending  his  appeal  is  deemed  to  have  waived  his  right 
to  be  present  on  the  final  hearing  upon  his  assignment  of  er- 
rors: Commonwealth  v.  Andrews,  97  Mass.  544;  Wilson  v.  Comr 
monwealth,  10  Bush,  526;  People  v.  Genet,  59  N.  Y.81;  17  Am. 
Rep.  315. 

The  court  of  appeals  of  Virginia  laid  down  the  rule  in  Sher- 
mian  v.  Commonwealth,  14  Gratt.  677,  that  where  a  prisoner 
•convicted  of  a  felony  has  obtained  a  writ  of  error,  which  was 
•directed  to  operate  as  a  supersedeas,  and  then  escaped  from 
jail,  the  appellate  court  will  discharge  so  much  of  the  order  as 
awards  the  supersedeas,  and  direct  that  the  writ  of  error  be  dis- 
missed on  a  day  certain,  unless  the  defendant  shall  have  been, 
meantime,  rearrested  and  placed  in  custody  of  the  proper  offi- 
■cer.  The  same  rule  was  subsequently  adopted  in  Illinois, 
West  Virginia,  and  Alabama:  McGowan  v.  People,  104  111.  100; 
44  Am.  Rep.  87;  StaU  "  Sites.  2C  W  Vji.  16:  Warwic2t  v.  State, 
73  Ala.  486;  49  Am.  Rep.  59. 

The  courts  of  Georgia,  Indiana,  and  Kentucky  havft  con- 
curred in  holding  that  it  is  the  proper  practice  to  dismiss,  on 
motion  of  the  prosecution,  unconditionally,  an  appeal  by  one 
charged  with  a  felony,  where  it  is  made  to  appear  satisfactorily 
that  he  has  escaped  custody  pending  the  appeal,  and  is  still 
at  large:  Madden  v.  State,  70  Ga.  383;  Sargent  v.  State,  96 
Ind.  63;  Wilson  y.  Commonwealth,  10  Bush,  526.  In  Left- 
vnch*8  Case,  20  Gratt.  722,  the  court  of  appeals  of  Virginia, 
having  held  that  the  judgment  of  the  circuit  court,  by  virtue 
of  which  the  defendant  had  been  sent  to  the  penitentiary  for 
three  years,  was  erroneous,  ordered  that  he  be  brought  before 
the  appellate  court  by  habeas  corpus,  when  it  appeared  that  he 
had  escaped,  and  was  not  in  cu&tody  at  the  time  of  the  hear- 
ing. The  court  refused  to  set  aside  the  judgment  sustaining 
the  exceptions  of  the  defendant. 

In  our  case,  the  judgment  of  the  court  below  was  affirmed 
here,  and  the  governor  issued  the  death-warrant  by  virtue  of 
section  3,  chapter  192,  Laws  of  1887,  fixing  the  time  of  execu- 
tion on  September  26th,  but  has  respited  the  prisoner  in  order 
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that  the  question  presented  by  the  motion  before  us  might  be 
considered.  So  that  we  are  confronted  with  a  question  not 
directly  raised  in  any  of  the  cases  already  cited,  though  it  was 
discussed,  arguendo^  in  a  few  of  them,  and  covered  by  the 
broad  propositions  stated  in  others. 

In  the  case  of  State  v.  McMillan,  94  N.  C.  945,  it  was  de- 
clared to  be  the  settled  practice  of  this  court  to  refuse  the 
motion  of  the  attorney-general  to  dismiss  appeals  where  the 
defendant  charged  with  a  felony  escaped  after  filing  his  ex- 
ceptions below,  and  was  not  in  custody  when  the  case  was 
called  for  argument  in  this  court,  and  this  rule  was  enforced 
in  two  other  cases  subsequently  considered  at  the  same  term: 
State  V.  Pickett,  94  N.  C.  971;  State  v.  Brocksville,  94  N.  C. 
972.  The  present  chief  justice,  delivering  the  opinion  in  State 
V.  McMillan,  94  N.  C.  945,  said:  "  The  court  will  not  do  a  vain 
and  nugatory  thing.  The  appellant  may  never  be  rearrested. 
....  The  decision  would  be  empty  and  fruitless.  The  court 
will  n9t,  ordinarily,  hear  and  determine  an  appeal  when  it 
sees  that  its  orders  and  judgments  cannot  be  enforced  by  itself, 
or  through  the  superior  court,  as  the  law  directs." 

The  provisions  of  chapters  191  and  192,  Laws  of  1887,  en- 
acted since  that  opinion  was  filed,  meet  the  argument  that  it 
would  prove  fruitless  to  dismiss  an  appeal  which  a  defendant 
has  voluntarily  waived  his  right  to  prosecute,  by  giving  the 
clerk  or  the  governor,  or  both  conjointly,  the  power  to  order 
the  original  judgment,  which  has  been  stayed,  not  vacated,  to 
be  executed  or  enforced.  Since  the  passage  of  the  acts  con- 
stituting the  chapters  mentioned,  whether  an  appeal  taken  by 
a  defendant  in  a  criminal  action  be  dismissed  or  affirmed  in 
this  court,  the  stay  of  execution  will  be  removed,  and  the  law 
will  require  the  sentence  of  the  court  to  be  carried  into  effect 
in  the  manner  indicated  in  the  statute,  either  by  warrant  of  the 
governor  or  by  virtue  of  execution  issued  directly  to  the  sher- 
iff of  the  county.  This  radical  change  in  the  manner  of  exe- 
cuting the  criminal  law  obviates  the  objection  growing  out  of 
the  fact  that  it  remains  for  the  court  below  not  only,  under 
its  process,  to  recapture,  but  likewise  to  resentence  at  a  regular 
term.  In  State  v.  McMillan,  94  N.  C.  945,  the  court  says: 
"  Besides,  to  dismiss  the  appeal  might  raise  embarrassing  ques- 
tions in  the  superior  court  if  the  appellant  should  be  rearrested. 
Would  the  dismissal  reinstate  the  judgment  of  death  vacated 
by  the  appeal,  or  operate  to  leave  that  judgment  in  force,  as  if 
no  appeal  had  been  taken?     Could  such  a  result  supervene  in 
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the  absence  of  the  prisoner,  whether  such  absence  be  occasioned 
by  his  escape  or  otherwise?  "  The  question  propounded  by  the 
court  has  been  in  part  met  by  the  express  provision  of  the 
statute,  and  it  remains  for  us  to  construe  the  law  so  as  to  an- 
swer the  interrogatory  left  open  still,  by  deciding  whether  a 
judgment  of  this  court,  rendered  after  the  prisoner's  escape, 
and  before  his  recapture,  would  constitute  a  valid  disposition 
of  the  appeal,  so  that  the  stay  of  execution  below  would  be 
removed.  The  discussion  of  this  point  (incidentally  and  en- 
tirely obiter)  by  some  of  the  courts  has  given  rise  to  confusion, 
because  of  the  failure  to  advert  to  the  fact  that  counsel  were 
not  allowed  in  England,  until  1836  (by  6  &  7  Wm.  IV.,  c.  114), 
to  make  a  full  defense  for  persons  charged  with  any  felony 
other  than  treason,  while  in  the  United  States  it  was  a  univer- 
sal principle  of  constitutional  law  that  a  man  accused  of  a 
crime  (whether  a  misdemeanor  or  a  felony)  was  allowed  a  de- 
fense by  counsel,  both  upon  the  law  and  the  facts:  Cooley's 
Constitutional  Limitations,  130-135,  and  notes;  Vise  v.  Ham- 
ilton, 19  111.  78.  The  right  "  to  have  counsel  for  his  defense  " 
is  distinctly  guaranteed  to  the  accused  "  in  all  criminal  prose- 
cutions" by  an  amendment  to  the  original  declaration  of  rights, 
incorporated  in  1868:  Const.,  art.  1,  sec.  2.  There  is  no  suffi- 
cient reason  and  no  well-considered  authority  for  restricting 
the  right  and  duty  of  counsel  who  have  been  employed  by  a 
person  indicted  for  a  felony,  have  entered  his  exceptions  and 
appealed,  and  aided  in  settling  the  statement  of  case  on  appeal, 
h,o  that  they  will  not  be  allowed  or  expected,  in  the  discharge 
of  their  duty  to  their  clients,  to  appear  in  the  appellate  court 
at  every  stage  of  the  procedure  there,  whether  the  client  be  a 
fugitive  or  a  prisoner.  The  relation  of  counsel  and  client  is 
such  that  the  former,  having  once  engaged  to  represent  the 
latter,  cannot  withdraw  without  leave  of  the  court  for  cause 
shown:  Cooley's  Constitutional  Limitations,  335.  But  it  is  not 
essential  in  North  Carolina,  where  the  appellate  court  does  not 
review  the  facts,  that  the  client,  though  indicted  for  a  capital 
felony,  should  be  present  in  this  court,  or  should  be  in  actual 
or  constructive  custody,  so  as  to  communicate  with  his  counsel 
after  the  trial  in  the  court  below,  including  judgment,  excep- 
tions, and  appeal,  is  ended.  In  State  v.  Overton,  77  N.  C.  486, 
Justice  Reade,  for  the  court,  says:  "  The  constitution  provides 
that  a  defendant  in  a  criminal  action  shall  be  informed  of  the 
accusation  against  him,  and  shall  have  the  right  to  confront 
the  accusers  with  other  testimony,  and  shall  not  be  convicted 
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except  by  the  unanimous  verdict  of  a  jury  of  good  and  lawful 
men  in  open  court,  as  heretofore  used.  That  is  his  trial.  This, 
of  course,  implies  that  he  shall  have  the  right  to  be  present. 
If  he  complains  of  any  error  in  his  trial,  the  record  of  the  trial 
is  transmitted  to  this  court It  has  never  been  under- 
stood, nor  has  it  been  the  practice,  that  the  defendant  shall  be 
present  in  this  court,  nor  is  he  ever  '  convicted '  here."  See 
also  State  v.  Leak,  90  N.  C.  656. 

This  court  has  repeatedly  held  that  nothing  should  be  done 
prejudicial  to  the  rights  of  a  person  on  his  trial  for  a  capital 
fflony  unless  he  is  actually  present;  while  on  trial  for  mis- 
demeanors it  is  sufficient  if  the  defendant  assents  through 
counsel  when  any  order  is  made  or  any  step  taken  affecting 
his  rights:  State  v.  Weaver,  13  Ired.  203;  State  v.  Jenkins,  84 
N.  C.  812;  37  Am.  Rep.  643;  State  v.  Epps,  76  N.  C.  55;  State 
V.  Paylor,  89  N.  C.  539;  State  v.  Sheets,  89  N.  C.  543.  But  the 
distinction  is  clearly  drawn  in  State  v.  Overton,  77  N.  C.  486, 
between  the  trial  below,  at  which  the  defendant  has  the  right 
to  be  present  and  confront  his  accusers,  by  virtue  of  the 
declaration  of  rights,  in  all  criminal  prosecutions  (but  may 
waive  that  right  except  in  trials  for  capital  felonies,  and  con- 
sent that  his  counsel  shall  represent  him),  and  the  hearing 
in  appellate  court,  where  it  is  not  essential  in  any  case  that 
the  accused  should  be  actually  present,  or  that  counsel  who 
represent  him  should  know  that  he  has  not  absconded.  One 
on  trial  for  a  capital  felony  must  confront  his  accusers  in  person 
at  every  stage  of  his  progress,  and  the  law  does  not  permit 
him  to  waive  his  right  or  delegate  to  another  the  power  to 
represent  him  in  the  examination  of  an  issue  involving  his 
life,  or  certainly  not  by  implication.  But  now  that  it  is  set- 
tled that  even  one  convicted  of  a  capital  felony  may  be  repre- 
sented by  counsel  (and  not  in  person)  when  this  court  hears 
argument  upon  his  exceptions,  and  that  this  court  may  affirm 
the  judgment  of  the  court  below,  and  direct  the  clerk  to  notify 
the  governor  so  that  a  death-warrant  may  issue  in  the  absence 
both  of  client  and  counsel,  it  is  difficult  to  discover  any  prin- 
ciple of  constitutional,  common,  or  statute  law  that  gives  a  de- 
fendant who  is  in  hiding  and  in  contempt  the  right  to  insist 
upon  setting  aside  and  annulling  a  judgment  of  this  court  be- 
cause he  was  "  in  the  woods  "  instead  of  in  the  prison,  and 
could  not  therefore  communicate  by  letter  or  telegram  with 
counsel  engaged  to  represent  him  and  protect  his  interests  in 
this  court.     It  would  have  been  absurd  if  the  appeals  of  Jacobs 
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and  Oxendine  in  this  case  had  been  heard  together,  decided  in 
one  opinion,  and  disposed  of  by  one  decree  affirming  judgment  as 
to  both,  to  have  afterwards  held  that  any  principle  of  law  would 
compel  the  court  to  execute  the  judgment  as  to  Oxendine,  who 
remained  in  jail,  and  grant  a  new  hearing  as  to  the  defendant 
Jacobs  because  he  was  in  the  swamps  of  Robeson  County  and 
could  not  advise  his  learned  counsel  by  letter  what  steps  he 
ought  to  take  in  the  management  of  his  appeal  here. 

In  State  v.  Leak,  90  N.  C.  656,  the  court  passed  upon  a 
motion  of  counsel  for  a  defendant  charged  with  a  misdemeanor 
(fornication  and  adultery)  to  withdraw  his  appeal,  and  the 
motion  was  allowed.  The  question  whether  the  appellate 
court  should  grant  a  motion  made  by  counsel,  and  not  sup- 
ported by  affidavit  or  direct  authority  from  one  charged  with 
a  capital  felony,  to  dismiss  the  appeal  of  the  latter,  did  not 
arise  in  that  case,  and  has  never  been  decided  by  this  court. 

It  seems,  as  already  stated,  that  the  court  of  appeals  of 
Virginia  not  only  directed,  when  notified  of  the  escape  of 
an  appellant,  that  his  appeal  should  stand  dismissed  unless 
it  should  be  made  to  appear  that  he  was  in  custody  before  a 
certain  day  but  discharged  immediately  the  order  that  the 
writ  of  error  should  act  as  a  supersedeas:  Sherman  v.  Com- 
monwealth, 14  Gratt.  677.  We  infer  that  supersedeas  is  used  in 
the  sense  of  stay  of  execution,  and  that  the  effect  of  dis- 
charging the  supersedeas  would  be  the  same  as  a  dismissal 
of  an  appeal  in  this  court  since  the  passage  of  the  act  of  1887. 
Abbott's  Law  Diet.,  tit.  Supersedeas,  523;  Williams  v.  Brvffy, 
102  U.  S.  249;  Smith  v.  Western  Union  Tel.  Co.,  83  Ky.  271; 
Hovey  v.  McDonald,  109  U.  S.  159."  The  Texas  court  of 
appeals  declared  constitutional  an  act  which  provided  that, 
in  case  a  defendant  should  escape  from  prison  pending  his 
appeal,  the  jurisdiction  of  the  appellate  court  should  no  longer 
attach  and  the  appeal  should  be  dismissed,  and  in  discussing 
the  subject  declared  that,  in  the  absence  of  any  statutory  pro- 
vision, an  escape  should  be  considered  an  abandonment  of  an 
appeal:  Brown  y.  State,  5  Tex.  App.  129;  Loyd  v.  State,  19  Tex. 
App.  155.  The  case  of  People  v.  Bedinger,  55  Cal.  290,  in- 
volved only  a  construction  of  an  express  provision  of  the 
constitution  and  a  statute  of  the  state  of  California,  and  the 
citation  of  4  Blackstone,  355,  which  is  a  summary  of  the  law 
in  force  in  England  prior  to  1836,  was  not  applicable  in  this 
country,  because  the  provisions  of  the  organic  law  in  nearly 
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all  of  the  states  secure  the  right  of  representation  by  counsel 
in  all  cases  and  at  all  stages  of  the  prosecution. 

If  we  concede  that  the  right  of  the  accused  to  be  present^ 
or  in  communication  with  his  counsel,  extends  beyond  th»^ 
time  when  the  nisi  prius  court  is  actually  engaged  in  the  trial 
of  the  indictment  preferred  against  him,  it  gives  rise  to  many 
embarrassing  questions.  If  the  defendant  has  the  right  to 
confront  his  accusers  or  to  be  in  such  a  position  that  he  caa 
direct  or  assist  his  counsel,  after  verdict  and  judgment  below^ 
while  his  appeal  is  pending,  there  is  even  greater  reason  for 
his  presence,  at  least  by  counsel  acting  under  his  advice,  when 
many  preliminary  steps  are  taken  by  witnesses,  prosecuting 
officers,  and  grand  juries.  Yet  this  court  has  denied  the  right. 
of  the  accused  to  have  a  dying  declaration  excluded  on  the 
ground  that  he  could  not  confront  his  accuser,  and  has  ad- 
mitted testimony  as  to  an  examination  of  a  defendant's  tracks, 
in  his  absence,  in  the  face  of  a  similar  objection:  State  v. 
Tilghman,  11  Ired.  513;  State  v.  Morris,  84  N.  C.  759.  This 
court  has  condemned,  in  very  severe  terms,  too,  any  attempt 
to  compel  grand  juries  to  conduct  their  investigations  in  tha 
presence  of  the  public  or  the  accused,  even  though  the  ques- 
tion before  them  may  be  whether  the  life  of  a  citizen  shall  h& 
placed  in  jeopardy  by  the  finding  of  an  indictment  charging 
him  with  a  capital  felony:  State  v.  Branch,  68  N.  C.  186j  12 
Am.  Rep.  633.  If  this  court  had  never  considered  any  of 
these  questions,  it  would  be  much  more  important  to  extend 
the  right  of  the  accused  so  that  he  could  confront  those  who^ 
by  acts  or  declarations,  make  or  prepare  testimony  to  be  usedl 
on  the  trial  below,  than  to  secure  to  him  the  privilege  of  ad- 
vising counsel,  learned  in  the  law,  as  to  questions  about  which 
the  client  is  usually  profoundly  ignorant.  But  this  court,  ia 
the  case  of  State  v.  Kelly,  97  N.  C.  404,  2  Am.  St.  Rep.  299, 
has  held  that  where  a  defendant  charged  with  a  felony  o^ 
lower  grade  (less  than  capital)  is  present  when  his  trial 
begins  in  the  court  below,  and,  being  under  bond  for  his  ap. 
pearance,  is  in  constructive  custody,  but  voluntarily  absents 
himself  or  flees  during  the  progress  of  the  trial,  he  thereby 
impliedly  waived  his  right  to  be  present  at  all  subsequent 
stages,  up  to  and  including  the  rendition  of  the  verdict.  Surely, 
then,  if  an  alleged  criminal  can,  by  implication,  surrender  hi& 
acknowledged  constitutional  right  to  meet  his  accusers  in  the 
forum  where  the  facts  are  investigated,  and  where  he  is  sup- 
posed, on  account  of  his  peculiar  knowledge,  to  be  able  to  aid 
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his  counsel,  it  will  not  infringe  upon  any  important  principle 
or  subject  him  to  peril  from  which  he  should  be  protected,  to 
ooncede  that  a  higher  court,  having  only  cognizance  of  ques- 
tions of  law  that  may  be  as  thoroughly  discussed  in  his  ab- 
sence as  in  his  presence,  may  proceed  to  hear  and  determine 
issues  arising  out  of  his  appeal,  and  enter  its  judgment, 
whether  the  defendant  be  charged  with  a  misdemeanor,  a 
capital  felony,  or  one  of  lower  grade,  and  whether  he  be,  at 
the  time  of  the  hearing,  under  bond  or  recognizance  for  his 
appearance,  in  prison,  or  in  the  woods. 

The  motion  of  the  counsel  for  the  defendant  is  not  allowed. 
Let  this  opinion  be  certified,  to  the  end  that  the  judgment  of 
the  court  may  be  executed  as  provided  by  law. 

Motion  refused.  

Criminal  Law — Appbal  —  Effect  of  Appellant's  Escape  from  CuS' 
TODT.  —  It  seems  to  be  the  general  rule  that  where  a  convicted  prisoner  takes 
an  appeal,  and  escapes  from  custody  pending  the  appeal,  that  the  appeal  will 
be  dismissed:  Wai-wick  v.  State,  73  Ala.  486;  49  Am.  Rep.  59;  McOovoan  v. 
People,  104  111.  100;  44  Am.  Rep.  87,  and  note;  Wihon  v.  Commonwealth,  10 
Bush,  526;  19  Am.  Rep.  76;  People  v.  Genet,  59  N.  Y.  80;  17  Am.  Rep.  315. 
But  in  State  v.  Plazenda,  6  Rob.  (La.)  441,  41  Am.  Dea  271,  it  was  decided 
that  fleeing  from  justice  neither  destroys  nor  impairs  a  party's  right  to  ap- 
peal from  a  judgment  against  him. 
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Criminal  Law  —  House  of  Ill-fame  —  Evidence. — To  prove  the  charg* 
of  keeping  a  bawdy-house  or  house  of  ill-fame,  it  must  be  shown  that  it 
was  a  common  resort  of  people  of  both  sexes  for  the  purpose  of  prostitu- 
tion, and  proof  of  acts  of  illicit  intercourse  on  the  part  of  the  occupants, 
without  proof  that  it  was  kept  for  the  convenience  of  people  who  visited 
it  to  indulge  in  lewdness,  will  not  sustain  the  charge. 

Municipal  Corporations  —  Ordinance  —  Spppressign  of  Houses  of  Ill- 
fame.  —  An  ordinance  enacted  by  a  municipal  corporation  providing  that 
the  permitting  of  prostitution  by  the  owner  or  occupant  of  a  house 
•ball  constitute  him  the  keeper  of  a  house  of  ill-fame,  and  declaring 
what  shall  constitute  such  house,  and  establishing  a  rule  of  evidence  to 
determine  the  question,  is  void,  and  not  authorized  under  a  general 
power  to  enact  ordinances  for  the  government  of  the  corporation,  and  to 
abate  or  prevent  nuisances. 

Municipal  Corporation.  — Ordinance  Void  in  Part  is  Void  altogether, 
where  all  its  parts  are  connected  with  and  essential  to  each  other. 

Municipal  Corporations  —  Ordinance  —  Scppres.sion  of  House  of  III. 
FAME.  —  Under  express  power  in  a  municipal  corporation  to  suppress 
bouses  of  ill-fame,  the  city  has  no  power  to  enact  an  ordinance  that  per> 
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sons  notgnilty  of  a  nuisance  under  established  principles  of  law  shall  be 
deemed  guilty  of  keeping  houses  of  ill-fame,  and  to  prescribe  new  rulei 
of  evidence  to  be  adopted  on  the  trial. 

Municipal  Corporation  —  Ordinance  —  Suppression  of  Houses  of  Ill- 
fame.  —  Under  general  power  in  a  municipal  corporation  to  suppress 
houses  of  ill-fame,  an  ordinance  forbidding  owners  from  renting  their 
bouses  to  others  for  the  purpose  of  prostitution,  or  with  knowledge  that 
they  were  to  be  so  used,  is  valid;  but  such  general  power  does  not  au- 
thorize the  city  to  declare,  by  ordinance,  that  a  certain  house  is  a  house 
of  ill-fame,  or  to  define  and  declare  what  is  such  a  house. 

Criminal  Law.  —  Violation  of  Void  Municipal  Ordinanob  is  not  a 
criminal  offense. 

Appeal  from  a  conviction  under  an  indictment  founded 
on  the  following  sections  of  a  city  ordinance:  "Sec.  657. 
That  the  occupant  or  owner  of  any  house  or  room,  or  part  of 
the  same,  within  the  city  of  AsheviJle  who  shall  sufifer  or 
allow  prostitution  therein,  or  males  and  females  to  cohabit 
therein,  without  then  and  there  being  lawfully  married,  shall 
be  deemed  the  keeper  of  a  house  of  ill-fame,  and  be  fined, 
on  conviction,  the  sum  of  fifty  dollars.  Sec.  658.  Circum- 
stances from  which  it  may  be  reasonably  inferred  that  any 
house  is  inhabited  or  frequented  by  disorderly  persons  or  per- 
sons of  notorious  bad  character  shall  be  sufficient  to  estab- 
lish that  such  house  is  a  disorderly,  or  house  of  ill-fame." 
Section  659  is  sufficiently  stated  in  the  opinion. 

Theodore  F.  Davidson,  attorney-general,  for  the  state. 

V.  S.  Lush,  for  the  defendant. 

Avery,  J.  In  State  v.  Galley,  104  N.  C.  858,  17  Am.  St. 
Rep.  704,  it  was  held  that,  in  order  to  prove  the  charge  of 
keeping  a  bawdy-house  or  house  of  ill-fame,  it  must  be 
shown  that  it  was  a  common  resort  of  people  of  both  sexes  for 
the  purpose  of  prostitution,  and  that  it  was  not  sufficient  to 
prove  acts  of  illicit  intercourse  on  the  part  of  the  occupants 
without  showing  also  that  it  was  kept  for  the  convenience  of 
people  who  visited  it  to  indulge  in  lewdness.  The  aldermen 
were  not  authorized,  by  virtue  of  the  power  given  them  by  the 
legislature  to  "  abate  or  prevent  nuisances  "  or  to  pass  "  such 
ordinances,  by-laws,  rules,  and  regulations  for  the  better  gov- 
ernment of  the  city  as  they  deemed  necessary,"  to  enact  a 
law  declaring  that  not  only  suffering  or  allowing  prostitution, 
but  permitting  single  acts  of  illicit  sexual  intercourse  in  a 
house  or  room,  should  constitute  the  owner  or  occupant  of  the 
room  or  house  the  keeper  of  a  house  of  ill-fame.  To  lay  the 
foundation  for  suppressing,  they  first  declare  (in  section  657) 
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that  a  bawdy-house  which  the  law  declares  is  not  one.  In  the 
next  section  (658),  they  assume,  without  warrant,  the  right 
to  enact  a  rule  of  evidence,  and  that  section,  whether  in  con- 
sonance with  or  repugnant  to  the  established  rules  of  testi- 
mony, is  void.  Competent  testimony  would  be  admissible,  on 
the  trial  of  a  properly  constituted  case,  under  the  general  law 
of  evidence,  not  by  reason  of  the  passage  of  a  by-law  without 
authority.  But  it  is  scarcely  necessary  to  say  that  circum- 
stances which  justify  the  reasonable  inference  that  a  house  is 
either  "inhabited  or  frequented  by  disorderly  persons  or  per- 
sons of  notoriously  bad  character  "  are  not,  without  further 
testimony  tending  to  show  actual  disorder  or  prostitution, 
sufficient  to  go  to  the  jury  to  establish  a  charge  of  keeping 
either  a  disorderly  house  or  a  bawdy-house.  It  is  provided  in 
section  659  that  when  any  owner  or  occupant,  after  it  is  "  so 
adjudged"  (viz.,  under  the  preceding  void  ordinance  affixing 
a  penalty,  and  the  other  void  ordinance  changing  the  rules  of 
eviden'ce)  that  his  home,  building,  or  room  is  a  house  of  ill- 
fame  or  bawdy-house,  shall  continue  for  two  days  longer  to 
allow  "  disorderly  persons  or  persons  of  notorious  bad  char- 
acter" to  frequent  such  house  or  room,  he  shall  be  fined  fifty 
dollars,  and  the  chief  of  police  shall  guard  such  house,  and 
keep  the  inmates  within  the  same,  until  a  warrant  can  be 
procured  for  the  arrest  of  such  owner  or  occupant.  This  last 
section  is  void,  because  it  hinges  on  and  is  dependent  upon 
the  two  preceding  sections,  they  being  so  connected  that  the 
liability  to  the  fine  under  the  last  section  depends  upon  a 
previous  conviction  under  section  657,  which  was  enacted 
without  authority,  and  that  conviction  could  be  made  under 
the  evidence  declared  sufficient  without  the  power  to  do  so  in 
section  658.  '*  If  a  part  of  a  by-law  be  void,  another  essential 
and  connected  part  of  the  same  by-law  is  also  void  ":  1  Dillon 
on  Municipal  Corporations,  sec.  354  (421),  and  note  2  (to  4th 
ed.);  Commonwealth  v.  Ilitchings,  5  Gray,  482. 

In  volume  1,  section  89  (55),  Dillon  says:  "It  is  a  general 
and  undisputed  proposition  of  law  that  a  municipal  corpora- 
tion possesses  and  can  exercise  the  following  powers,  and  no 
others:  1.  Those  granted  in  express  words;  2.  Those  neces- 
sarily or  fairly  implied;  3.  Those  essential  to  the  declared 
objects  and  purposes  of  the  corporation,  —  not  simply  con- 
venient, but  indispensable.  Any  fair,  reasonable  doubt  con- 
cerning the  existence  of  power  is  resolved  by  the  courts  against 
the   corporation,  and  the  power  is  denied."     The   power  to 
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prevent  nuisances  does  not,  directly  or  by  implication,  carry 
with  it  the  authority  to  hold  the  owner  of  a  building,  who 
may  never  himself  visit  it,  responsible  for  the  nuisance  of 
keeping  a  house  of  prostitution,  bawdy-house,  or  house  of  ill- 
fame,  committed  by  his  tenant  without  his  knowledge  or 
consent,  and  subject  him  to  a  fine,  to  say  nothing  of  the 
disjunctive  liability  to  be  deemed  the  keeper  of  a  house  of 
ill-fame  and  to  have  the  inference  drawn  against  him  on  ac- 
count of  the  bad  character  rather  than  the  conduct  of  those 
who  occupy  his  houses  as  lessees  or  frequent  them.  Such  a 
by-law  is  not  only  unauthorized,  but  unreasonable. 

If  the  power  to  suppress  bawdy-houses  had  been  given  in 
express  terms,  as  has  been  done  in  some  instances,  the  city 
could  not  even  then  have  usurped  the  authority  to  enact  that 
persons  not  guilty  of  nuisance  under  the  established  principles 
of  law  should  be  deemed  guilty  of  keeping  bawdy-houses,  and 
to  prescribe  new  rules  of  evidence  to  be  adopted  on  the  trial: 
City  of  Charlton  v.  Barber,  54  Iowa,  360;  Darst  v.  People,  51 
111.  286;  City  of  Mt.  Pleasant  v.  Breese,  11  Iowa,  399;  Wood 
on  Nuisances,  sees.  740,  741;  1  Dillon  on  Municipal  Corpora- 
tions, sees.  309,  310. 

If  the  words  "  be  deemed  the  keeper  of  a  house  of  ill-fame 
and  "  were  treated  as  surplusage,  the  ordinance,  after  striking 
them  out,  would  not  be  valid,  because  the  city  had  no  express 
authority  to  impose  a  penalty  on  owners  as  well  as  occupants, 
not  only  where  prostitution,  but  also  where  any  illicit  inter- 
course whatever  is  allowed  in  a  house  or  a  room  separately 
leased  or  sublet,  and  under  a  general  power  to  suppress,  much 
broader  than  that  given  to  the  city  by  the  charter  or  general 
law,  such  a  by-law  would  have  been  declared  unreasonable. 
Under  a  general  power  to  suppress  houses  of  ill-fame,  it  has 
been  held  that  an  ordinance  was  valid  which  forbade  owners 
from  renting  their  houses  to  others  for  the  purpose  of  using 
them  as  bawdy-houses,  or  with  a  knowledge  that  they  were 
to  be  so  used,  but  such  general  law  does  not  empower  a  city 
to  declare  that  a  given  house  is  kept  as  a  house  of  prostitu- 
tion, or  to  define  and  declare  what  is  a  house  of  ill-fame:  1 
Dillon  on  Municipal  Corporations,  sees.  376  (810),  375  (309), 
and  notes. 

The  violation  of  a  valid  ordinance  is,  under  the  provisions 
of  section  3820  of  the  code,  a  misdemeanor,  but  it  is  not  a 
criminal  oifense  to  disregard  one  enacted  without  authority: 
State  V.  Hunter,  106  N.  C.  796. 
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There  was  error.  The  judge  below,  upon  the  introduction 
of  the  ordinances  and  the  development  of  all  the  evidence, 
ought  to  have  instructed  the  jury  to  return  a  verdict  of  "  not 
guilty,"  and  there  must  be  a  new  triaL 

Criminal  Law  —  Housa  op  Ill-fame,  What  CoNSTmrrBS.  —  An  indict* 
ment  for  keeping  a  house  of  ill-fame  is  sustained  by  proof  that  it  was  kept 
by  defendant  as  a  house  of  ill-fame,  and  resorted  to  for  purposes  of  prostitu- 
tion: State  v.  Lee,  80  Iowa,  75;  20  Am.  St.  Rep.  401,  and  note,  with  a  num* 
ber  of  cases  collected  to  show  what  evidence  is  admissible  to  establish  the 
character  of  such  a  place.  Where  the  evidence  showed  that  the  house  was 
the  resort  of  lewd  men  and  women,  it  was  sufficient  to  support  a  verdict  of 
guilty  of  keeping  a  house  of  ill-fame;  State  v.  Toombs,  79  Iowa,  741;  People 
V.  MalleUe,  79  Mich.  600;  Heninger  v.  State,  70  Md.  278}  CommontoeaUh  v. 
Shea,  150  Mass.  314. 

McMioiPAL  CoBPOKATioN  —  Ordinancb  —  Validitt.  — Unauthorized  pro- 
risions  of  a  municipal  ordinance  do  not  invalidate  the  whole  ordinance,  if 
they  can  be  separated  from  the  rest  of  the  ordinance  without  so  mutilating 
it  as  to  render  it  inoperative:  People  v.  Armstrong,  73  Mich.  288;  16  Am.  St. 
Rep.  678,  and  note;  Payer  v.  Village  qf  Dea  Plainet,  123  IlL  111;  6  Am.  St. 
Rep.  494;  Ehe  parte  Byrd,  84  Ala.  17. 

Municipal  Corporation  —  Invalid  Ordinance,  Violation  o»,  No  Of- 
FENSB.  —  A  prisoner  detained  nnder  an  invalid  ordinance  will  be  discharged 
•a  habeas  eorpua:  B»  parte  O'Leary,  66  Miss.  180;  7  Am.  St.  Bep.  640. 
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transitory,  contracts,  actions  founded  upon,  are,  22. 

transitory,  damages  from  accidents,  actions  for,  are,  24. 

transitory,  injuries  to  persons  or  personal  property,  actions  for,  are,  22. 
24. 

transitory,  judgments,  actions  upon,  25. 

transitory,  land,  actions  for  chattels  separated  from,  24. 

transitory,  land,  actions  for  entering  upon  and  destroying  onq^  timber, 

and  committing  other  trespasses,  25. 
transitory,  trover,  actions  of,  are,  24. 
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AonoNS,  transitory,  trover  for  sand  removed  from  land  !a  one  iteto  aad 

transferred  to  another,  24. 
transitory,  trover  in  one  state  for  timber  ent  in  another,  tL 
transitory,  warranty  of  title,  actions  npon  eovenant  of,  Sti. 
Adicu(istkators  akd  Exbcdtobs,  contracts  ot  decedents,  dnty  tl,  I*  •oow 

plete  performance  of,  812,  813. 
contracts  of  decedents,  liability  for  breaches  of,  811,  811; 
Akimals,  vicious,  liability  of  owner  for  injaries  inflicted  by,  Tlti 
ArF&opauTiOH  ov  Public  Monbts,  act  making,  need  not  be  styled  an  ap* 

propriation,  645. 
constitutional  provision  limiting  time  for  which  may  be  Biade,  847. 
constitutional  provision  may  operate  as  a,  646. 
eontract  impairing  obligation  of,  by  repeal  of  statute  makiag  an  appro- 

priation,  647. 
definition  of,  739. 
for  expenses  of  government  has  precedence  vw9t  general  i^propriatkM, 

646. 
form  in  which  may  be  made,  648,  644. 

fund  out  of  which  payment  is  to  be  made  need  not  be  —med,  84A. 
funds  need  not  be  in  treasury  before  makiag  o^  640^  64L 
may  be  implied,  646. 
may  be  prescriptive,  689. 

payable  out  of  moneys  in  the  treasury  not  otherwise  i^ypropriated,  643. 
precedence  between  different  classes  of  appropriations,  646,  647. 
repeal  of  the  statute  making,  when  inoperative,  647. 
required  to  be  made  by  the  constitution,  is  a  mere  expression  of  the  legia« 

lative  will,  639. 
required  to  be  only  in  pnrsnanee  of  law,  638,  639. 
salary  of  public  officer,  statute  fixing,  when  equivalent  to  an,  648. 
specific  may  have  precedence  over  general,  646. 
specific,  what  is,  640, 
technical  words  not  essential  to,  645. 
vested  rights  in,  648. 
what  is  not,  638,  639. 
what  is  requisite  to,  640. 
Attachments,  non-residence  within  the  meaning  of  the  attachment  laws,  878. 

Bakks,  check,  drawee  cannot  recover  of  bank  upon,  876. 

deposit  of  money  in,  effect  of,  875. 

relation  between,  and  their  depositors,  834. 

special  deposits  in,  876. 
Boundaries,  agreements  establishing,  35. 

disputed,  proceedings  to  settle,  36. 

Oakriers,  access  to  depots  and  grounds  of,  special  privilege  eoaeamlaf ,  809- 
702. 
against  what  liabilities  are  insurers,  452. 
burden  of  proof  respecting  negligence  of,  788. 
connecting,  which  answerable  for  loss,  58. 
depot,  right  of,  to  exclude  persons  from,  699. 

depot,  right  of,  to  grant  exclusive  privileges  to  persons  in  and  aboat,  609. 
exclusive  privileges,  agreement  to  grant,  whether  against  public  polioy, 

699. 
-express  companies,  grants  of  exclusive  privileges  to.  700,  701. 
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Carriers,  liability,  statutes  limiting,  68. 

limitations  of  liability  of,  by  contract,  452. 

of  pasijengers,  care  which  must  exeMise,  788. 

omnibus,  right  of,  to  exclude  line  of,  from  depot  and  grMBda,  M8l 

preferences  by,  when  unlawful,  699. 

special  privileges,  grants  of,  decisions  sustaining,  701,  702. 

special  privileges,  grants  of,  when  unlawful,  700. 
Certiorari  to  review  judgments  punishing  contempts  of  court,  4I2\-4SX 
Children,  damages,  machinery,  liability  for  not  guarding  from,  174. 

measure  of  damages  in  actions  for  causing  death  of,  174. 
Constitutional  Law,  appropriations  of  public  moneys  required  to  b«  madt 
only  in  pursuance  of  law,  638. 

appropriations  of  public  moneys,  what  are,  and  when  valid,  638-649. 
Contempt  of  Court,  appeal  does  not  lie  from  judgment  punishing,  417. 

appeal  from  judgment  punishing,  whether  operates  as  a  stay  of  proceed* 
ings,  420, 

appeal,  what  questions  reviewable  upon,  419,  420. 

certiorari  does  not  annul  judgment  punishing,  if  ttia  court  had  jnrisdio- 
tion,  421. 

certiorari,  review  by,  420,  421. 

discretion  of  court  in  punishing,  when  reviewable,  419. 

error  in  order  disobeyed  is  no  excuse  for,  419. 

habeas  coi-pus  to  obtain  discharge  from  imprisonment  under,  will  not  bt 
ordered  unless  judgment  is  void,  422. 

habeas  coiyua  to  obtain  relief  from  judgment  punishing,  422> 

in  disobeying  injunction,  41S,  419. 

injunction  to  prevent  punishment  for,  425. 

judge  is  not  personally  liable  for  punishing  party  for,  425. 

jurisdiction  of  court  may  always  be  questioned,  418. 

p2irdon  of  person  guilty  of,  425. 

prohibition  to  prevent  punishment  for,  425. 

question  of  fact  cannot  he  reviewed  upon  appeal,  420. 

review  of  judgment  punishing,  417. 

review  of  judgments  punishing,  statutes  permitting,  418. 

stay  of  judgments  punishing,  whether  appeal  operates  as  a,  4201 

witness  committed  for,  will  not  be  released  upon  appeal,  418. 
Contracts,  breach  of,  after  contractor's  death,  who  liable  for,  818. 

breach  of,  before  contractor's  death,  who  liable  for,  812. 

death,  contract  of  guaranty  is  not  terminated  by,  814. 

death,  contract  of  suretyship  is  not  terminated  by,  814. 

death,  contract  to  marry  is  terminated  by,  813. 

death,  joint  obligor,  effect  of,  on  his  liability,  814. 

death  of  contractor  does  not  discharge  obligation  of,  812. 

death  of  contractor  does  not  excuse  performance  of,  812. 

death  of  contractor,  duty  of  performing  contract,  on  whom  derolriw 
after,  812. 

death  of  contractor,  personal  contracts  which  are  terminatad  by,  81S. 

dissolution  of,  by  death,  81.S. 

executors  and  administrators,  when  bound  by,  811, 

joint  obligors,  death  of  one  of  several,  814. 

of  authors,  when  terminated  by  their  death,  812. 

personal  representatives,  when  bound  by,  811. 
termination  by  death,  instances  of,  812,  813. 
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Contracts,  time,  when  of  essence  of,  243. 

Conveyances,  registration  of,  index,  whether  an  essential  part  of,  168. 

registration  of,  when  complete,  168. 
Corporation,  directors,  personal  liability  of,  530. 

knowledge  of  proceedings,  when  imputed  to  oflBcera  and  share-holden, 
821. 
Criminal  Law,  larceny,  indiotment  for,  description  of  property  in,  16i. 

Death,  dissolution  of  contracts  by,  813. 

guaranty  is  not  terminated  by,  814. 

of  author,  when  terminates  contract  of,  812. 

of  contractor,  duty  of  heirs  and  representatives  to  perform  bis  oontraeta 
after,  811,  812. 

of  contractor,  when  terminates  contract  of,  812. 

of  one  of  several  joint  obligors,  814. 
Dkfinition  of  appropriation  of  publio  moneys,  639. 

of  continuous  easement,  570. 

of  monuments  in  surveys,  34. 

of  navigable  watercourse,  201. 

of  subrogation,  192. 

of  transitory  and  local  actions,  22. 
Dbsoription  of  lands  in  contract  of  sale,  when  sufficient,  808. 

Basement,  continuous,  defined,  570. 

prescriptive  right  to,  when  exists,  570. 
Ejectment,  equitable  title,  when  may  be  asserted  as  a  defense  in,  638. 
Eminent  Domain,  benefits  to  land,  when  maybe  deducted  fromdamagM,  8Ql 

compensation,  when  necessary  to  exercise  of  powers  o^  60l 

damages,  evidence  of,  what  admissible,  51. 

damages,  when  recoverable  in,  50. 

delegation  of  right  to  exercise  powers  of,  49. 

legislature  must  determine  necessity  of  exercise  of  powers  of,  48. 

property  not  taken,  injuries  to,  51. 

purposes  for  which  powers  of,  may  be  exercised,  49. 
Estoppel  arising  when  one  has  represented  himself  to  be  a  member  of  apart* 

nership,  757,  768. 
EviDBNCB,  personal  property,  value  of,  how  proved,  178. 

to  prove  that  one  has  been  held  out  as  a  partner,  757,  768. 
Execution,  death  of  defendant,  levy  and  sale  after,  910. 

exemption,  farmer  may  claim,  though  he  has  leased  his  farm,  SS8. 

exemption  of  horses  used  in  business,  253. 

exemption  of  tools,  when  includes  machinery,  253. 

exemption,  statutes  granting,  are  liberally  construed,  268. 
Executors,  fee  of  property,  when  vests  in,  203. 

Pixturbs,  test  to  determine  what  are,  376. 
Fraud,  how  must  be  pleaded,  142. 

plea  of,  when  sufficient,  313. 
Fraudulent  Cunvetanck  will  not  be  set  aside  if  debtor  has  meaas  to  satisfy 
the  demands  of  his  creditor,  652. 

Guaranty,  death  does  not  terminate  contract  of,  814. 

Habeas  Corpus,  contempt  of  court,  judgment  punishing,  how  fer  reriewable 
upon,  422-425. 
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Eabbas  Corpus,  judgments  of,  to  what  extent  may  be  reviewable  upon,  66(X 

jurisdiction  of  the  court  is  all  that  can  be  inquired  into,  422. 
HiQHWATS,  prescriptive  right  to,  is  confined  to  land  actually  used,  711. 
HoMESTBAD,  rights  in,  of  wife  and  children  of  second  marriage,  228. 

INDEMNIT0R8,  judgments,  when  prima  facie  evidence  against,  207. 

when  bound  by  judgments  to  which  they  are  not  parties,  201-207* 
iMjUiNCriuN,  against  prosecuting  action  in  another  state,  184. 

to  prevent  collection  of  damages,  357. 
Insurancb,  agents,  declarations  of,  as  evidence,  381. 

concealment,  when  avoids,  882. 

health,  breaoh  of  warranty,  what  is,  882. 

knowledge  of  agent,  when  imputed  to  the  insurer,  883. 

waiver  of  proofs  of  loss,  381. 
INTERE.ST,  state,  obligation  of,  to  pay  on  its  indebtedness,  648. 

statutes  granting,  do  not  apply  to  obligations  of  state  or  nation,  648w 

Joint  Obligors,  death  of  one  of  several,  eflfect  of,  on  his  liability,  814. 
Judgments  based  upon  service  of  summons  by  publication,  402. 

complaint  is  necessary  to  support,  403. 

covenantor  against,  is  bound  by,  204. 

estoppel  against  urging  invalidity  of,  387. 

indemnitors,  consent  judgments  are  prima  facie  evidence  against,  205. 

indemnitors,  notice  to  defend  makes  judgments  conclusive  against^  206. 

indemnitors,  when  bound  by,  without  notice,  204. 

notice  to  indemnitors  to  defend  actions,  206,  207. 

official  bonds,  sureties  upon,  when  not  Ijound  by,  against  principals,  20&^ 

persons  agreeing  to  become  answerable  for,  204. 

sheriff,  judgments  against,  when  conclusive  against  his  indemnitors,  206p. 
207. 
Judicial  Sale,  confirmation  of,  and  its  effect,  187. 

License,  injunction  to  prevent  revocation  of,  301. 

when  revocable,  238,  301. 
Lien  of  mechanic  is  superior  to  landlord's  lien  for  rent,  626. 

of  vendor,  assignment  of,  279. 

of  vendor,  nature  of,  279. 

of  vendor,  waiver  of,  279. 
Landlord  and  Tenant,  alteration  of  premises  leased,  when  eqniTalcnt  t» 
an  eviction,  298. 

measure  of  damages  for  depriving  tenant  of  land,  297. 

measure  of  damages  for  refusing  to  make  lease,  298. 

Mandamus  against  governor,  672. 

Marriage,  death  terminates  contract  for,  813. 

Married  Women,  reforming  conveyances  of,  182. 

Master  and  Servant,  agent  contracting  as  ostensible  principal,  608. 

agent  failing  to  bind  principal,  whether  binds  himself,  611. 

agent  fully  disclosing  his  authority  is  not  personally  liable,  610. 

agent  is  not  personally  liable  when  all  the  facts  aro  known  to  both  pw 
ties,  610. 

agent  of  foreign  principal,  personal  liability  of,  611. 

agent,  use  of  word  "  agent  "  will  not  always  relieTO  him  from  peraeaal 
liability,  509. 

agent's  liability  to  third  persons  for  acts  of  misfeasance,  618. 
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-Master  and  Servant,  contract  of  agent  made  on  behalf  of  bit  prlneip*!,  fl& 

ooD tractor,  when  a  servant  of  his  employer,  461,  463. 

oontraotor,  when  not  a  servant  of  his  employer,  463. 

oontractor,  when  a  servant  of  the  person  employing  him,  460l 

foreign  principal,  agent  of,  whether  personally  liable,  511. 

-landlord  is  not  answerable  for  servants  of  his  tenant,  462. 

liability  of  agent  acting  without  authority,  509. 

liability  of  agent  after  paying  money  over  to  his  principal.  Hit. 

liability  of  agent  contracting  as  principal,  508. 

liability  of  agent  for  false  representations  of  authority,  609. 

liability  of  master  for  act  of  servant,  when  exists,  459. 

misfeasance  of  agent,  liability  of,  to  third  persons  for,  512,  614 

mnnicipal  corporation,  principle  of  respondeat  superior  appliM  ta^  4I& 

negligence  of  agents,  liability  of,  to  third  persons,  613. 

newsboy  is  not  a  servant  of  a  railway  company,  462. 

'Aon-feasance  of  agent,  liability  of,  to  third  persons  for,  612,  614. 

one  assisting  servant  in  his  work,  460. 

personal  liability  of  agent,  how  may  be  avoided,  509. 

pilot,  when  a  servant  of  the  owner  of  a  vessel,  462. 

porter  of  Pullman  Car  Company,  461. 

postal  clerk  is  not  a  servant  of  a  railway  company,  462. 

public  officer,  principle  of  respondeat  superior,  when  applies  te^  462,  463. 

relation  of,  continues  aa  long  as  master  retains  oontrol  or  tb*  right  t« 
control  servant,  459. 

relation  of,  express  contract  not  essential  to,  459. 

relation  of,  when  ceases,  460. 

relation  of,  when  exists,  459-465. 

relation  of,  when  one  servant  employs  another,  460. 

relation  of,  where  compensation  is  proportionate  to  the  work  done,  460. 

respondeat  superior,  rule  of,  when  applicable,  459. 

servant  leavmg  his  work  may  still  be  in  the  service  of  his  master,  460. 

•ervant  of  two  or  more  persons  at  the  same  time,  462. 

servant  undertaking  to  do  work  for  another  than  his  master,  460. 

stevedore,  when  a  servant  of  the  owner  of  a  vessel,  462. 

tort,  both  are  liable  for,  512. 

torts  of  servants,  liability  of  master  for,  465. 
Mechanic's  Lien,  commencement  of,  279. 
MoRTOAGB,  deed  and  defeasance  constitute,  724. 

equitable,  what  is,  310. 
MoBTGAaEB  in  possession  cannot  be  dispossessed  without  first  paying  d>b>^ 

320. 
!MuMiciPAL  CoRPORATioil,  oxclusive  privilege,  grant  of,  by,  797. 

gas,  grant  of  exclusive  privilege  to  manufacture  and  sell,  797* 

liability  of,  for  negligence  of  officers,  98. 

Kboligbncs,  contributory,  when  a  sufficient  defense,  908. 
on  the  part  of  railways  and  their  servants,  908. 

Partnership,  admissions  as  evidence  of,  762. 

between  corporation  and  a  private  person,  759. 

burden  of  proof  in  action  to  charge  one  as  a  partner,  762. 

creditor,  when  may  claim  that  person  is  estopped  to  deny  that  bs  It  n 

partner,  757. 
^commercial  agency's  reports  are  not  evidence  of,  762. 
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FABTirntsHlP,  declarations  as  evidence  of,  762. 

dissolution,  notice  of,  when  sufficient  to  relieve  retiring  partner  frooi 

further  liability,  763. 
•fctoppel  to  deny  that  person  is  a  partner,  757,  758. 
evidence  to  prove  that  one  has  been  held  out  as  a  partner,  761. 
evidence  to  rebut  charge  that  one  has  been  held  oat  M  a  partnw, 

762. 
funds  of,  should  not  be  used  to  pay  individual  debts,  748. 
knowledge  of  one  that  he  is  being  held  out  as  a  partner,  762. 
liability  of  one  representing  himself  to  be  a  partner,  767. 
liability  of  one  who  suffers  himself  to  be  held  out  as  a  partner,  767. 
liability  of  person  as  partner  who  la  not  such,  what  necesaary  to  maiii< 

tain,  758. 
persons  acting  as  partners,  liability  of,  757. 
persons  liable  as,  though  they  are  not  partners  in  fact,  759. 
representation  that  one  is  a  partner  cannot  operate  in  favor  of  ereditoi 

who  did  not  act  upon  it,  758. 
reputation  as  evidence  of,  761,  762. 
retiring  partner,  when  remains  liable,  763. 
secret  agreement  between  partners  cannot  affect  their  liability  to  third 

persons,  760. 
suffering  one's  self  to  be  held  out  as  a  partner,  759. 
when  exists  between  two  or  more  persons,  761. 
Payments,  application  of,  67. 

Power  of  Attobnet  given  by  husband  and  wife,  whether  anthorizes  a  eon- 
veyance  by  the  husband  only,  727. 
given  by  two  persons,  whether  must  be  restricted  to  matters  in  which 

both  are  interested,  726,  727. 
strict  construction  of,  726. 
Principal  and  Agent,  acta  of  agent  for  his  own  benefit,  249. 
liability  of  principal  for  agent's  act,  189. 
object  of  creating  agency,  508. 

power  of  attorney  given  by  two  persons,  construction  of,  726,  727. 
power  of  attorney  given  by  two  persons,  whether  mnst  be  restricted  to 

matters  in  which  they  are  jointly  interested,  726. 
public  agent  disclosing  his  authority  is  never  personally  liable,  610. 
public  agent,  persons  dealing  with,  are  presumed  to  know  limits  of  an* 

thority  of,  610. 
ratification  of  agent's  act,  190. 
tort,  liability  of  agent  for,  512. 
Pbincipal  and  Surett,  void  agreement  to  extend  time  of  payment  does  not 

release  surety,  567. 
Public  Aqents,  authority  of,  limitations  upon,  are  presumed  to  be  known 
to  all  persons,  510. 
personal  liability  of,  510. 

Railways,  fire  started  by,  presumption  as  to  negligence,  590. 

freight  train,  rights  of  passengers  upon,  729. 

moving  train,  conductor's  negligence  in  advising  paasenger  to  dismount 
therefrom,  75l2. 

stock,  liability  for  killing  while  on  its  track,  148. 

turn-tables,  necessity  of  guarding  from  children,  174. 
RscBlPTS,  parol  evidence  to  explaia  or  contradict,  862. 
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Balk,  conilitional,  loss  or  destruction  of  property  after,  irho  nrait  bear,  867. 

delivery  becoming  impossible,  title  may  atill  vast  in  porohaser,  866,  867. 

delivery  is  not  essential  to,  866. 

destruction  of,  after  conditional  sale,  right  of  vendor  to  recover  purchase 
price  notwithstanding,  867,  868. 

loss  or  destruction  of  property  before  delivery,  who  mxut  bear,  866- 
868. 

payment  ia  not  essential  to,  866. 

title,  when  passes  to  purchaser,  866. 

upon  condition,  vendor  reserving  the  title,  705. 

when  becomes  complete,  866. 
Bhbllkt's  Case,  rule  of,  when  applicable,  654. 

Spxcifio  Perforuanck,  land,  parol  contract  for  sale  off  when  enforceable 
777. 

part  performance,  sufficiency  of,  to  authorise^  777. 

when  will  be  decreed,  238. 
States,  contracts  of,  and  their  effects,  649. 

interest  on  obligations  of,  is  not  allowed,  648. 
SuRBTTSHiP,  death  does  not  terminate  eontrMt  of,  814k 
Surveys,  controlling  courses,  which  controls,  34. 

declarations  of  parties  to  establish  boundaries,  Sfi. 

lost  corners,  evidence  to  re-establish,  35. 

monuments  defined,  34. 

parol  evidence  to  locate  corners,  34. 

quantity  of  land  called  for,  when  may  be  considered  in  locating,  SS. 

Tblboraph  Corporations,  damages  for  failure  to  deliver  message,  mental 
suffering  as  an  element  of,  S96,  897. 
mental  suffering  as  an  element  of  damages  in  action  for  failing  to  deliver 

message,  896,  897. 
negligence  in  failing  to  deliver  message,  who  may  reeover  for,  8M. 

UsDRT,  recovery  of  money  paid  as,  41. 

WATERCOvasm,  conveyance  of  land  as  bounded  by,  20L 
title  of  riparian  owners  to  land  bounded  bj,  SOL 
when  navigaUe,  SOI. 
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ABANDONMENT, 
See  HiOHWATS,  2. 

ABATEMENT. 
Pabtt  Making  Contract  is  Presumed  to  Intend  to  Bind  his  Exeo 
irroBS  AND  Administrators,  unless  it  is  of  such  a  nature  as  to  call  for 
acme  personal  qnality  of  the  testator,  or  is  so  worded  as  to  plainly  nega- 
tive such  a  preaumption.  Where,  therefore,  a  testator  covenants  to 
rebuild  premises  leased  by  him,  in  case  of  their  destruction  by  fire,  his 
executor  will  have  power  to  perform  such  covenant;  and  in  an  action 
against  the  executor  to  recover  damages  for  the  breach  of  such  covenant, 
a  motion  for  a  nonsuit  on  the  ground  that  the  executor  had  no  power  to 
rebuild,  and  no  control  over  the  heirs  at  law  to  make  them  rebuild,  is 
properly  denied.  In  such  a  case,  whether  the  laud  is  devised  or  descends 
to  the  heir,  the  executor  is  liable  upon  the  covenant,  and  must  pay  the 
damages,  if  he  have  assets.  Chamberlain  v.  Dunlop,  807« 
See  Suretyship,  2. 

ACCIDENT. 
See  Insurance,  IB. 

ACCOUNTS  STATED. 
See  Banes  and  Banking,  8w 

ACKNOWLEDGMENT. 
See  Equity,  2. 

ACTIONS. 

L  LooAt  AND  Transitory.  —  Where  a  cause  of  action  may  arise  anywhere, 
an  action  thereon  is  transitory,  and  when  it  could  have  arisen  in  one 
place  onl}',  the  action  is  local.  Hence  an  action  of  trespass  to  the  per- 
son  or  for  the  conversion  of  goods  is  transitory,  while  an  action  for 
flooding  particular  lands  is  local.     Mon-is  v.  Missouri  Pacijic  R'yCo.,  17. 

2.  Local  Actions  Consist,  Generally,  of  those  instituted  for  the  recovery 
of  real  estate  or  for  injuries  thereto,  or  for  easements.     Id. 

9.  Local  and  Transitory,  between  Nonresidents  —  Jurisdiction. — 
Where  a  cause  of  action  between  non-residents  is  partly  local  and 
partly  transitory,  and  arose  beyond  the  limits  of  the  state,  the  court 
may  refuse  to  entertain  jurisdiction,  as  jurisdiction  is  entertained  in 

933 


934  Index. 

raeh  «MM  only  npon  principles  of  comity,  and  n«l  m  bmMot  af  righl 

Im  Cobpobations,  14;  Malioiohs  PBOsEcxmoN,  I;  Miua  ▲»»  Miu.<daiu; 

Neoliobnce,  11-13;  States,  & 

ADVERSE    POSSESSION. 

I.  AomtSB  Possession  ukdsb  Mistakb  in  Bocndabt.  —  An  entry  npon 
and  more  than  twenty  years'  subsequent  possession  of  land  beyond  the 
line  of  his  own  lot  by  an  adjoining  owner  under  claim  of  title,  and  nnder 
a  mistake  as  to  the  location  of  the  boundary  line,  must  be  deemed  adverse 
to  the  true  owner,  so  as  to  extinguish  his  title  and  vest  it  in  the  party 
in  possession.     Ramsey  v.  Olenny,  736. 

I,  Pbivity  Reqcisitb  between  Successive  Holdebs,  to  constitute  adverse 
possession,  is,  that  the  latter  holder  must  take  under  the  earlier,  aa  by 
descent,  by  will,  by  grant,  or  by  voluntary  transfer  of  possession.     Id. 

9.  Continuitt  or  Possession  by  Sitccessive  Holdebs,  how  Effected.  — 
Continuity  and  connection  of  adverse  possession  by  successive  holders, 
so  that  the  possession  of  the  true  holder  will  not  intervene,  may  be 
effected  by  any  conveyance  or  understanding  which  has  for  its  object  a 
trtmsfer  of  the  rights  of  the  possessor  or  of  his  possession  when  ao- 
eompanied  by  an  actual  transfer  of  the  possession.     Id. 

L  Advkbsb  Entby  by  Tenant  —  Adverse  Possession  by  Landlord  and 
his  Hbibs  ob  theib  Grantees.  — The  connected,  successive,  and  con- 
tinuous possession  of  a  landlord  by  his  tenant,  his  heirs  and  their  gran- 
tees, to  the  land  in  dispute  may  be  tacked  together  so  as  to  form  a 
continuous  and  uninterrupted  possession  adverse  to  the  true  owner  for 
the  period  of  time  essential  to  give  title  by  adverse  possession.     Id. 

B.  Adtbbsb  Entry  by  Tenant  —  Adverse  Possession  by  Landlord.  — 
Where  an  original  adverse  entry  upon  and  possession  of  land  is  made 
by  an  adjoining  owner's  tenant,  under  a  mistake  by  both  as  to  the  loca- 
tion of  the  boundary  line,  and  this  is  followed  by  a  new  lease  of  the 
whole  premises  to  the  same  tenant,  especially  mentioning  a  building 
previously  erected  by  the  tenant  on  land  beyond  the  true  boundary 
line,  the  adverse  possession  of  the  landlord  begins  when  the  tenant  en* 
tared  under  the  second  lease.     Id. 

8,  SiTBcrr  OF  Exception  in  Conveyances  on  Advebsb  Claim.  —  Where 
a  party  and  his  successors  in  interest,  in  adverse  possession  of  certain 
land  nnder  a  mistake  as  to  the  boundary  line,  make  deeds  and  leases  of 
■nch  land,  excepting  therein  the  easterly  two  feet  thereof,  previously 
oonveyed,  the  exception  in  the  deeds  and  leases  cannot  be  treated  as 
declarations  by  the  parties  making  them  that  they  made  no  claim  to 
the  land  held  adversely  by  mistake,  or  as  conclusive  evidence  that  they 
did  not  hold,  or  claim  to  hold,  adversely  to  the  true  owner.     Id. 

f.  BFrEOT  OF  Absencb  07  DissEisoB  FBOH  Statk.  — A  party  or  his  succes* 
Bor  in  interest  in  adverse  possession  of  land  may  continue  such  pos- 
session by  his  tenant,  and  the  absence  of  the  landlord  from  the  state  will 
not  interrupt  the  running  of  the  statute  of  limitations,  as  the  true  owner 
kM  his  right  of  action  against  the  tenant  to  reoover  possession.     Id. 

AFFIDAVIT. 

See  JUDQMENTS,   7. 
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AGENCY. 

L   DOTT  OF  AOBNT  TO  QsB  REASONABLE  C'aRE  IN  EXECUTING  WORK  UNDER- 
TAKEN BT  Him.  —  Where  an  agent  once  actually  undertakes  and  enter* 
upon  the  execution  of  a  particular  work,  it  is  his  duty  to  use  reasonable 
care  in  the  manner  of  executing  it,  so  as  not  to  cause  to  third  person» 
any  injury  which  may  be  the  natural  consequence  of  his  acts,  and  h» 
cannot  by  abandoning  its  execution  midway,  and  leaving  things  in  s^ 
dangerous  condition,  exempt  himself  from  liability  to  any  person  who* 
suffers  injury  by  reason  of  his  having  so  left  them  without  proper  safe- 
gnards.     Bairdv.  Shipman,  504. 
S.  Agent's  Personal  Liability  to  Third  Persons  for  Neoliobnce.  —  An 
•gent  of  the  owner  of  property  who  has  the  complete  control  and  man- 
agement of  the  premises,  and  who  is  bound  to  keep  them  in  repair,  i»- 
liable  to  a  third  person  for  injuries  resulting  to  the  latter  while  using 
the  premises  in  an  ordinary  and  appropriate  manner,  through  the  neglect 
of  such  agent  to  keep  the  premises  in  proper  repair.     And  the  agents 
eannot  excuse  himself  on  the  plea  that  his  principal  is  liable.     It  is  note 
his  contract  with  his  principal  that  exposes  him  to  liability  to  third  per- 
sons, but  his  common-law  obligation  to  so  use  that  which  be  controlsa»> 
not  to  injure  another.     Id. 
t.  Powers  of  Attorney  Receive  a  Strict  Interpretation,  and  the  author- 
ity  given  by  them  is  never  extended  by  intendment  or  construction  beyond 
that  which  is  givep  in  terms,  or  absolutely  necessary  to  carry  the  au* 
thority  into  effect.     Oilhert  v.  How,  724. 
4i  Joint  Power  of  Attorney  Given  by  Two  Persons,  authorizing  another 
to  enter  upon,  take  possession  of,  and  convey  all  lands  in  which  they  may 
be  interested,  does  not  authorize  the  donee  of  the  power  to  convey  lands 
in  which  one  only  of  the  donors  is  interested,  and  a  conveyance  made  iit 
the  name  of  both  is  void,  unless  both  had  an  interest  in  the  lands  con- 
veyed.    Id. 
Iw  Apparent  Authority  of  Agent. —Where  an  agent,  with  express  authority 
to  collect,  and  apparent  authority  to  manage  the  manner  of  collection^ 
receives  money  in  payment  in  lieu  of  a  royalty  payable   in  pulp,  hi» 
principal  is  bound  by  the  payment.     Cuskman  v.  Somero,  92. 
t.  An  Agent,  though  Authorized  to  Convey,  cannot  execute  a  convey- 
ance to  himself  and  his  wife  for  a  nominal  consideration.     His  act  is  a- 
fraud  on  his  principal,  and  his  conveyance  is  void.     Winter  v.  MeMiUoMy. 
243. 
I.  Principal's  Assent  Necessary  to  Bind  Him  for  Acts  of  Aqbnt  Out- 
giDE  OF  Apparent  Scope  of  his  Authority. — The  authority  of  aa 
agent  to  bind  his  principal  in  matters  outside  of  the  apparent  scope  of 
his  authority  is  not  established  by  proof  of  the  bare  fact  that  he  ba» 
exercised  such  authority,  unless  it  is  also  proved,  or  the  circumstance* 
justify  the  inference,  that  the  person  to  be  charged  as  principal  assentecl 
to  such  acts.     St.  Louis  etc.  R'y  Co.  v.  Bennett,  187. 
&  BcoPB  —  Declarations  as  to  Past  Transaction.  —  Where  authority 
is  delegated  to  an  agent  to  transact   business,  and   that  business  re- 
quires  continuous  negotiations,  or  is  a  business  not  fully  ended   by  » 
•ingle  act,  and  requires  a  series  of  acts  to  complete  it  according  to  the- 
intention  of  the  parties  and  commercial  usages,  the  authority  of  the 
agent  does  not  expire  with  the  performance  of  one  act,  although  that  act- 
may  be  of  prime  importance.     The  rule  is  the  same  when  the  agent  has 
authority  to  conduct  a  single  transaction;  for  as  to  that,  he  is  a  general 
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agent,  with  authority  to  perform  all  acts  necessary  to  fully  oonsnmmai* 
the  transaction.     This  rule,  however,  does  not  permit  the  declarations 
of  an  agent  narrating  a  past  transaction  to  be  given  in  evidence.     Cleve. 
hnd  etc  B'y  Co.  v.  Closser,  593. 
Hm  Cabrikim,  8,  34;  Dssds,   6;  Insurancs,  2-4j   R&o&iynHa,  1}   Wiv 

HESSES,    5. 

AMENDMENT. 
See  Process,  6. 

ANIMALS. 

1.  Vioiova  Doo  —  Rkpittation  as  Evidbnok  o»  Noticb.  —  Where  one 
keeps  upon  his  premises  a  dog  which  has  attacked  or  bitten  a  con- 
siderable number  of  persons  and  is  notoriously  cross  and  vicious,  it  may 
be  presumed  that  the  owner  has  some  knowledge  of  this  fact,  and  in  an 
action  to  recover  for  injuries  inflicted  by  such  dog,  evidence  of  his  gen- 
eral repute  for  viciousness  is  admissible,  not  to  prove  the  particular  fact 
of  the  dangerous  propensity  of  the  animal,  but  the  public  notoriety,  and 
as  tending  to  support  the  inference  of  knowledge  of  such  propensity  on 
the  part  of  his  owner.     Fake  v.  Addicks,  716. 

'S,  Vicious  Doa  —  Notick  of  Viciousness. — In  an  action  to  recover  for 
an  injury  received  from  a  vicious  dog,  the  gravamen  of  the  action  is 
the  neglect  of  the  owner  of  the  animal,  known  by  him  to  be  vicious 
and  liable  to  attack  and  injure  people,  to  restrain  him  so  as  to  prevent 
the  risk  of  damage,  and  the  notice  of  such  propensity  must  be  such  as 
to  put  a  prudent  man  on  his  guard.     Id. 

^  Vicious  Doo  —  Provocation  by  Stepping  upon  Him.  —  Where  a  per- 
son, with  full  knowledge  of  the  evil  propensities  and  viciousness  of  a 
dog,  wantonly  excites  him  or  voluntarily  and  unnecessarily  puts  him- 
«elf  in  his  way,  he  cannot  recover  for  an  injury;  but  the  fact  that  the 
party  injured  accidentally  backed  or  stepped  upon  the  dog  without 
knowing  of  his  presence  is  no  defense  for  the  owner  of  the  dog.     Id. 

See  Cabbikbs,  45,  46;  Judgments  and  Decrees,  19;  Railroad  Compaxiss, 

6.7. 

ANTENUPTIAL  CONTRACT. 
See  Wills,  I. 

APPEAL  AND  ERROR. 

i,  Av  Appbai.  prom  a  Judgment  and  from  an  order  denying  a  new  trial 
may  be  taken  by  one  notice  by  two  different  parties,  though  one  of  such 
parties  appeals  from  the  judgment  only,  and  the  notice  is  sufficient  if 
it  states  who  are  appellants  and  what  they  appeal  from.  Winter  v. 
McitiUan,  243. 

S.  Thb  Finding  op  Facts  not  Alleged  cannot  sustain  a  judgment  upon 
appeal.     Brumbaugh  v.  Bichcreek,  649. 

9.  Judombnts,  Presumption  in  Support  op.  —  When  there  are  no  eoncla* 
sions  of  fact  in  the  record,  and  the  evidence,  though  conflicting,  is  sufficient 
to  support  the  judgment  upon  some  hypothesis,  it  will  be  presumed  that 
the  judgment  was  based  thereon.     Johnson  v.  Archibald,  27. 
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4.  Production  and  Use  of  Evidence— PREStJMPTiON. —  Wliere  instni. 
meats  of  evidence  are  used  in  the  mode  required  by  law,  it  cannot 
be  said  that  there  was  prejudicial  error,  although  the  motion  for  their 
production  may  have  been  defective,  or  the  order  made  upon  it  too 
bro^J.  In  such  case  it  will  be  presumed  on  appeal  that  there  was  uo 
irregularity  or  error  in  the  ultimate  action  of  the  trial  court.  Cleveland 
etc.  R'y  Co.  v.  Closaer,  593. 

6.  Probate  Court  —  Jcrisdiction.  —  When  the  probate  court  has  no  juris- 
diction of  the  subject-matter  of  an  action,  the  higher  courts  can  get 
no  jurisdiction  on  appeal.     Stewart  v.  Lohr,  150. 

6.  Reversal  of  Void  Judgment.  —  On  motion  to  dismiss  an  appeal  from 

a  judgment,  void  for  want  of  jurisdiction,  the  supreme  court  may  order 
the  judgment  of  the  lower  court  reversed  for  the  purpose  of  clearing 
the  record.     Id. 

7.  JuDQMBNT  Satisfied   cannot   be   Bbvieweo  upon    Appeau     Hence 

if  persons  to  whom  an  estate  was  distributed  by  a  decree  of  court  have 
received  and  receipted  for  their  full  share  so  distributed  to  them,  they 
cannot  appeal  from  such  decree,  and  any  appeal  which  they  may  attempt 
to  prosecute  may  be  dismissed  upon  motion.     Estate  of  Baby,  239. 

8.  Where  the  Lower  Court  has  not  abused  its  discretion  in  refusing  a  new 

trial  on  the  ground  of  excessive  damages,  the  judgment  will  not  be  dis* 
turbed.     Olson  v.  St.  Paul  etc.  R.  R.  Co.,  749. 

9.  Findings.  —  If  a  Court  Declinf^  to  Find  upon  certain  issues,  on  the 

ground  that  they  are  not  material,  the  appellate  court  will  presume 
that  evidence  was  offered  thereupon,  and  will  reverse  the  judgment  if, 
in  its  opinion,  the  issues  were  material.     Sped  v.  Sped,  314. 

10.  Where  Charge  as  a  Whole  is  Correct  the  judgment  will  not  be 
reversed,  although  an  extract  from  the  charge,  taken  by  itself,  is  erro- 
neous.    Cushman  v,  Somera,  92. 

11.  Harhles.s  Error.  —  Where  a  witness  was  asked  what  a  leasehold  was 
worth  to  him,  an  allowance  of  such  question  is  a  harmless  error,  if  the 
answer  of  the  witness  shows  that  the  only  value  to  which  be  testifies  ia 
the  market  value.     Hawlho7-ne  v.  Siegel,  291. 

See  Criminal  Law,  7-9;  Damages,  4;  Judgments,  9;  Tbial,  Z. 

APPROPRIATIONS. 

1.  Appropriation.  —  Promise  to  Pat  a  Debt  of  a  State,  contained  in  a 

certificate  thereof  issued  by  its  authority,  is  not  an  appropriation.  Carr 
V.  State,  624. 

2.  Appropriation  nkbd  not  be  Made  in  Express  Terms.    It  is  suflScient 

that  an  intention  to  make  it  is  clearly  evinced  by  the  language  of  the 
statute,  or  that  no  effect  can  be  given  to  the  statute  unless  it  ia  consid- 
ered as  making  the  necessarj'  appropriation.     Id. 

8.  Appropriation  for  Payment  of  Salary.  —  If  the  salary  of  a  public  ofiScer 
is  fixed  and  the  times  of  payment  prescribed  by  law,  no  special  appropri- 
ation is  necessary  to  authorize  the  issuing  of  a  warrant  for  its  payment. 
Id. 

4.  Appropriation.  —  If  a  Statute  Sets  Apart  the  Moneys  in  the  Stati 
Debt  Sinking  Fund  for  the  payment  of  the  principal  of  certain  in- 
debtedness of  the  state,  this  is  a  valid  appropriation;  and  if  that  statute 
is  afterwards  abrogated  by  another  statute,  declaring  that  the  state  sink- 
ing fund  shall  be  discontinued,  merged  in,  and  constitute  part  of  the 
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general  fnn<l,  and  all  sums  of  money  payable  out  of  the  state  sinking 
fund  shall  be  payable  out  of  the  general  fund  of  the  state  treasury,  this 
latter  statute  is  also  an  appropriation.     Id. 

See  Contracts,  2;  Imtebsst,  6. 

ASSAULT. 

BviDKiroB  —  Provocatio»  —  MiTiOATiON  OF  DAMAGES.  —  A  defendant  can- 
not give  in  evidence,  in  mitigation  of  damages  for  an  assault,  the  acts 
and  declarations  of  the  plaintiff  at  a  dififerent  time,  or  any  antecedent 
facts  which  are  not  fairly  to  be  considered  as  part  of  one  and  the 
same  transaction.  To  entitle  the  defendant  to  give  evidence  of  provoca- 
tion in  mitigation  of  damages,  the  provocation  must  be  so  recent  and 
immediate  as  to  induce  a  presumption  that  the  violence  done  was  com* 
mitted  under  the  immediate  influence  of  the  feelings  and  passions  ex* 
oited  by  it     MiUard  v.  Truax,  705. 

ASSIGNMENT. 
AssiOKMKirr  ov  Recoqnizance.  —  A  party  entitled  to  a  share  or  the  whole 
of  a  recognizance  cannot  assign  it  so  as  to  defeat  any  legal  or  equitable 
defense  to  which  it  was  subject  in  the  hands  of  the  assignor.     Burton  ▼. 

See  Banks  and  Bamkinq,  17,  19. 

ASSIGNMENT    FOR    BENEFIT    OF    CREDITORS. 
See  Banks  and  Baxkixo,  6,  7. 

ASSUMPTION. 
See  Gifts,  2. 

ATTACHMENT   AND   GARNISHMENT. 

1.  Attaohhbnt  against  Non-resident.  —  A  non-resident's  property  is  at- 
tachable when  his  residence  is  not  such  as  to  subject  him  personally 
to  the  jurisdiction  of  the  court,  and  thus  place  him  upon  equality  with 
the  other  residents  of  the  state.     Carden  v.  Garden,  876. 

t.  Attachment  against  Non-resident.  —  Where  one  voluntarily  removes 
from  one  state  to  another  for  the  purpose  of  discharging  the  duties  of 
an  office  of  indefinite  duration,  which  requires  his  continued  presence 
there  for  an  unlimited  time,  he  becomes  a  non-resident  of  the  former 
state  for  the  purposes  of  attachment,  although  he  may  occasionally  visit 
that  state,  and  entertain  an  intent  to  return  and  reside  there  at  some 
uncertain  time.      Id. 

t.  Money  Ceases  to  be  Held  in  Custody  of  Law  when  the  court  makes 
an  order  for  its  distribution  to  the  parties  whom  it  finds  entitled  thereto, 
and  directs  its  officer  to  pay  such  moneys  to  them.  Dunamoor  ▼.  Fur^ 
ater^eldt,  331. 

ii  Gabnisument  or  a  Rickiver  or  GrHER  Officer  of  a  Court  is  Effect* 
XVK  WHEN  the  moneys  in  his  hands  have  been  distributed  by  the  court 
and  directed  to  be  paid  in  specified  sums  to  the  several  parties  entitled 
thereto,  and  the  garnishment  is  of  the  interest  of  one  of  such  parties.  Id, 

i.  Debt,  What  is.  —  If  Moneys  in  Custody  of  Law  are  Distributed  by 
an  order  of  court,  and  a  definite  sum  is  directed  to  be  paid  by  the  clerk 
or  other  officer  having  possession  thereof  to  a  person  designated,  such 
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officer  must  be  regarded  as  owing  a  debt  to  snch  pftrson,  within  the 
meaning  of  the  law  authorizing  the  garnishment  of  any  person  owing 
debts  to  the  defendant.  Id. 
Attachmbnt  of  Debtor's  Property  not  Esjoined  WHitn. — When  a 
debtor  and  his  creditor  are  domiciled  in  ditfereiit  states,  and  the  credi- 
tor in  the  courts  of  his  own  domicile  proceeds  to  attach  the  property  of 
the  debtor  which  is  exempt  by  the  law  of  the  latter's  domicile,  the 
courts  of  the  debtor's  domicile  will  not  enjoin  the  creditor  from  pro- 
ceeding, even  though  he  is  temporarily  found  within  their  jurisdiction; 
and  if  in  such  a  case  an  injunction  is  improvidently  granted,  and  the 
creditor  violates  it  by  taking  judgment  in  a  court  of  his  domicile,  and 
appropriating  to  its  payment  the  property  attached,  the  court  that 
issued  the  injunction  will  not  render  judgment  against  the  creditor  for 
the  value  of  the  property  so  appropriated.  Griffith  v.  Langsdale,  182. 
See  Cabbiers,  41;  Chattel  MoKTQAaBS,  S. 

ATTORNEYS. 
See  Criminal  Law,  6. 

ATTORNEYS'    FEES. 
See  Carriers,  40. 

BANKS  AND  BANKING. 

Relation  betwsen  Bank  and  Depositor  That  of  Debtor  and  Crbdi- 
TOB.  —  Deposits  of  money  made  by  a  depositor  with  a  bank  create  be- 
tween them  the  relation  of  debtor  and  creditor,  and  the  law  implies  a 
contract  on  the  part  of  the  bank  to  disburse  the  money  standing  to  the 
depositor's  credit  only  upon  his  order  and  in  conformity  with  his  direc- 
tions.    Shipmanv.  Bank  of  State,  821. 

Relation  between  Bank  and  Depositor  is  that  of  debtor  and  creditor, 
and  has  none  of  the  elements  of  a  trust  about  it.  The  bank  does  not  as- 
sume to  become  a  fiduciary  as  to  the  money  deposited,  nor  does  it 
agree  to  hold  it  in  trust  for  the  depositor.     Hawes  v,  Blachoell,  870. 

Relation  between  Bank  and  Depositor.  —  A  depositor,  when  he 
makes  a  deposit,  becomes  a  creditor  of  the  bank,  and  the  latter  becomes 
his  debtor,  for  the  amount  of  money  deposited,  agreeing  to  discharge  the 
debt  so  created  by  honoring  and  paying  the  cliecks  or  orders  drawn 
upon  it  by  the  depositor,  when  presented,  not  exceeding  the  amount  de- 
posited.    Id. 

Deposit.  —  When  a  bank,  in  the  course  of  business,  receives  deposits  of 
money,  in  the  absence  of  any  agreement  to  the  contrary,  it  at  once  be- 
comes the  money  of  the  bank  as  part  of  its  general  funds,  and  can  be 
used  by  it  for  any  purpose  for  which  it  may  use  money  otherwise  acquired. 
Id. 

Bank  cannot  Charob  Depositor  with  Payments  Made  wrrHotrr  his 
Direction.  —  A  bank  is  not  entitled  to  charge  against  its  depositor's  ac- 
count any  sums  as  payments,  unless  they  have  been  made  to  such  persons 
as  he  directed.  Payments  of  the  depositor's  funds  made  by  the  bank 
without  his  order  afford  to  it  no  protection  when  called  upon  by  him  to 
account  for  the  money  deposited.     Shipman  v.  Bank  of  State,  821. 

Deposit  —  Assignment  of,  bv  Bank.  —  The  money  of  a  general  deposi- 
tor in  a  bank  is  the  property  of  the  bank,  and  subject  to  assignment 
by  it  for  the  benefit  of  creditors.     Hawea  v.  Btactwell,  870. 
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7.  AssiONMBNT  Of  Dbposit  —  RiOHT  OF  Cheok-holder.  —  The  holtler  of 
•  check  drawn  before,  and  presented  for  payment  after,  an  assignment 
by  the  bank  for  the  benefit  of  creditors  is  not  entitled  to  the  amount 
thereof  aa  against  the  assignee.  He  is  only  entitled,  as  against  him,  to 
his  2^^  ro^  share  of  the  fund  remaining  after  the  payment  of  pre- 
ferred creditors,  while  as  against  the  drawer  he  is  entitled  to  have  so 
much  of  his  deposit  as  is  named  in  the  check  set  apart  for  its  payment, 
•abject  to  the  rights  of  the  bank  and  its  assignee.     Id. 

S.  AococNT  Stated  by  Bank  to  its  Depositor  mat  be  Opened  upon 
Proov  or  Fraud  ob  Mistakk  — An  account  stated  by  a  bank  to  its' 
depositor,  by  its  balancing  and  returning  to  him  his  pass-book,  with  the 
Touchers,  can  always  be  opened  upon  proof  of  mistake  or  fraud,  unless 
the  depositor  is  chargeable  with  negligence.  The  only  effect  of  the  si- 
lence of  the  depositor  as  to  the  correctness  of  the  account  rendered  by 
the  bank  is  to  put  upon  him  the  burden  of  showing  that  the  account,  as 
stated,  was  the  result  of  fraud  or  mistake.  SlUpman  v.  Bank  of  State, 
821. 

9.  EqmrABLB  Defensi  U^AVAtLABLB  when.  — In  an  action  against  a  bank, 
brought  by  a  depositor  to  recover  money  deposited  with  it,  part  of  which 
it  had  paid  oat  on  checks  npon  which  a  elerk  of  the  plaintiff  had  forged 
the  indorsements  of  the  payees,  it  appeared  that  said  clerk  had  made 
good  to  the  payees  the  amounts  of  such  checks,  and  the  defendant  set 
up  this  fact  as  a  partial  equitable  defense,  but  as  it  did  not  appear 
with  what  funds  or  in  what  manner  said  clerk  made  such  payments,  nor 
that  they  were  made  at  the  expense  or  to  the  injury  of  the  defendant,  nor 
that  the  plaintiff  profited  by  them,  and  as  it  did  appear  that  the  plain- 
tiff had  paid,  on  account  of  the  frauds  of  said  clerk,  more  than  the  amount 
of  these  checks,  it  was  held  that  a  refusal  to  charge  that  the  plaintiff, 
not  having  sustained  any  loss  by  reason  of  such  checks,  was  not  entitled 
to  recover  upon  them  was  not  error.     Id. 

iO.  Payments  upon  Forged  iNDOR.'iEMENTS  do  not  Exonerate  Bank  where 
Depositor  not  Chargeable  with  Negligence.  —  Payments  made  by 
a  bank  npon  forged  indorsements  are  at  its  peril,  unless  it  can  claim  pro- 
tection upon  some  principle  of  estoppel,  or  by  reason  of  some  negligence 
chargeable  to  the  depositor.     Id. 

11.  Check  Made  Payable  to  Order  of  FiCTiTioua  Person  not  in  Effect 
Payable  to  Bearer  when. — The  rule  that  a  negotiable  instrument 
made  payable  to  the  order  of  a  fictitious  person  and  negotiated  by  the 
maker  has  the  same  validity,  as  against  the  maker  and  all  persons  having 
knowledge  of  the  facts,  as  if  payable  to  bearer,  applies  only  to  paper 
put  into  circulation  by  the  maker  with  knowledge  that  the  name  of  the 
payee  does  not  represent  a  real  person.  Such  paper  cannot  be  treated 
as  payable  to  bearer  uiilesi  the  maker  knows  the  payee  to  be  fictitious, 
and  actually  intends  to  make  it  payable  to  a  fictitious  person.     Id. 

12.  Drawer  of  Check  is  not  Presumed  to  Know  SiaifATCRi  or  Pates.— 
The  drawer  of  a  bank  check  is  not  presumed  to  know  the  signature  of 
the  payee.  The  bank  must,  at  its  peril,  determine  that  question. 
When,  therefore,  a  bank  returns  to  its  depositor  a  check,  as  evidence 
of  a  payment  made  by  his  direction,  he  has  the  right  to  assume  that  the 
bank  has  ascertained  the  indorsement  upon  it  to  be  genuine.     Id. 

tS.  Payment  of  Check  at  Risk  of  Bank.  —  Banks  are  required,  and  for 
their  own  safety  are  compelled,  to  know  at  all  times  the  balance  to  the 
credit  of  each  individual  customer,  and  they  accept  and  pay  checks  at 
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their  own  risk  and  peril.  If,  from  negligence  or  inattention  to  their 
own  affairs,  banks  improvidently  pay  when  the  account  of  the  customer 
it  not  in  condition  to  warrant  it,  and  if  by  mistake  a  check  is  paid  when 
the  drawer  has  no  fuuds  in  bank,  it  mast  look  to  the  customer  for  recti* 
ficatiou,  and  not  the  party  to  whom  the  check  was  paid.  Firtt  Nat, 
Bank  v.  Deverdsh,  394. 

14.  Mistake  in  Paymext  ok  Check.  —  A  mistake  by  one,  which  is  the 
direct  result  of  his  own  carelessness  and  inattention  to  his  own  affairs, 
affords  no  ground  for  relief  at  law  or  in  equity;  and  a  mistake  as  to  the 
state  of  a  customer's  bank  account  affords  no  ground  of  relief  for  the 
payment  of  his  check  as  against  the  payee,  in  the  absence  of  an  author- 
ized agreement  on  his  part  to  return  the  draft  received  in  payment.    Id. 

16.  Patmknt  ot  Check  bt  Mistakb  —  Alleoation  and  Proof  —  Vabi- 
ANCB.  —  An  allegation  that  a  bank  paid  the  check  of  a  customer  under 
mistake  of  fact  as  to  the  state  of  his  account  is  not  supported  by  proof 
that  it  held  a  check  drawn  in  his  favor,  and  falsely  represented  by  him 
to  be  good  at  the  time  of  making  snch  payment,  as  against  the  party 
who  received  a  draft  from  the  bank  in  payment  of  the  check.     Id. 

16.  Remedy  of  Check-holder.  — The  drawer  of  a  check  agrees  that  it  will 
be  paid  by  the  bank  when  duly  presented  for  payment,  and  upon  re- 
fusal  by  the  bank  to  pay,  the  holder  has  his  remedy  against  the  drawer 
for  his  breach  of  contract.     Hawes  v.  Blackiodl,  870. 

17.  Rights  of  Check-holdkr.  —  A  check,  as  to  the  drawer  thereof,  is  an 
assignment  to  the  holder  of  the  deposit  to  the  amount  specified  in  the 
check,  but  it  does  not  create  a  lien  as  against  the  bank.  The  holder 
simply  has  an  interest  in  the  deposit,  subject  to  the  bank's  right  of  set- 
off against  the  depositor,  and  to  pay  his  outstanding  checks  received  and 
paid  before  notice.     Id. 

18.  Rights  of  Check-holdbr  or  Payee.  —  The  payee  or  holder  of  a  check 
for  part  of  a  deposit  cannot,  in  the  absence  of  ground  for  equitable 
relief,  maintain  his  separate  action  against  the  bank  for  non-payment 
on  presentation,  until  the  bank  has  accepted  the  check  or  agreed  to  pay 
it.  He,  however,  has  his  remedy  against  the  drawer,  or  they  may  jointly 
recover  against  the  bank,  subject  to  its  rights  of  set-off  against  the  de> 
positor,  and  to  pay  all  his  outstanding  checks  of  which  it  has  notice  be> 
fore  such  check  is  presented.     Id. 

10.  Rights  or  Check-holder.  —  A  check  for  the  whole  of  a  deposit  is  an  as> 
■ignraent  of  the  depositor's  whole  debt  against  the  bank,  and  entitle* 
the  holder  to  maintain  his  separate  action  therefor  against  the  bank 
apon  presentation  of  the  check  and  refusal  of  payment,  subject  to  the 
bulk's  right  of  set-off  against  the  depositor,  and  to  pay  bis  outsteading 
checks  received  and  paid  before  notice.  Id. 
See  Fraud,  6. 

BAWDY-HOUSR 
See  Crihinai.  Law,  11. 

BILLS   OF   LADING. 
See  Carriers,  42-44. 

BONA   FIDE  PURCHASERS. 
See  Fraudulent  Convbyancf.s,  4-6i. 
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BONDS. 
See  Interest;  Suretyship,  1. 

BOUNDARIES. 

1.  SuBVBT,  Etidsnob  TO  Vart  OR  ESTABLISH  Calls  IN.  —  When  the  oalls 
in  a  grant,  if  applied  to  the  land,  correspond  with  each  other,  parol  evi- 
dence ia  not  admissible  to  vary  them  by  showing  that  they  are  not  the 
calls  in  the  survey  as  actually  made.  If,  when  so  applied,  they  disclose 
a  latent  ambiguity,  and  conflict  with  one  another,  parol  evidence  may 
be  resorted  to  for  the  purpose  of  determining  the  conflict,  and  showing 
the  land  actually  intended  to  be  embraced  by  the  calls  of  the  survey. 
Johmon  V.  Archibald,  27. 

S.  What  Calls  Prevail.  —  Calls  in  a  survey  for  natnral  objects  or  marked 
lines  and  corners  prevail  over  calls  for  course  and  distance.     Id. 

%,  Survet,  Evidence  to  Show.  —  The  survey  as  actually  made  may  alw&ya 
be  shown  by  any  legal  evidence,  when  in  faot  the  lines  were  run  upon 
the  ground.     Id. 

4.  Call  for  Course  and  Distance  Prevails  over  Mistaken  Call  for 

Object.  —  Whenever  the  evidence  is  sufficient  to  induce  the  belief 
that  the  mistake  in  a  survey  is  in  the  call  for  a  natural  or  artiflcial  ob- 
ject, and  not  in  the  call  for  course  and  distance,  th«  latter  will  prevail, 
and'the  former  will  be  disregarded.     Id. 

5.  Evidence  of  Mistake  in  Call.  — The  declaration  of  the  surveyor  who 

made  the  survey  is  competent  evidence  to  show  that  the  mistake  therein 
is  in  the  call  for  a  natural  object,  and  not  in  the  call  for  ooorse  and 
distanoe.     Id. 

See  Adverse  Possession,  1,  8. 

BURDEN  OF  PROOF. 

8m  "Bastkm  An  Banking,  8;  Carriers,  7,  28;  FRAUDin.BiiT  CoirvBTAVOBs, 

6;  Vendor  and  Purchaser,  6. 

BURGLARY. 
See  Criminal  Law,  10. 

CARRIERS. 
•I.  Right  to  Control   Depot   Grounds  —  Unjust   Disorimination. — A 

luiiroad  company  can  make  all  needful  reasonable  rules  and  regula- 
tions concerning  the  use  of  its  depot  and  grounds,  and  may  exclude  all 
persons  therefrom  who  have  no  business  with  the  railroad  or  the  pas- 
sengers going  to  or  coming  from  the  trains  or  depot,  and  prohibit  all 
persons  trom  soliciting  business  for  themselves  upon  its  premises;  but 
it  cannot  arbitrarily  admit  one  carrier  of  passisngers  or  freight  to  its 
depot  or  grounds,  to  the  exclusion  of  all  others,  for  no  other  reason 
than  that  it  is  for  its  own  pleasure  or  profit  so  to  do.  KalamoMOO  H.  S 
B.  Co.  V.  Sootsma,  693. 
I.  Right  to  Discriminate  between  ELackhen.  —  A  railroad  eompany 
cannot,  upon  any  pretense,  except  of  wrong  or  misconduct  on  the  part  of 
the  person  excluded,  grant  to  one  hack  man,  or  line  of  hacks  and  omni- 
bnses,  the  exclusive  right  to  occupy  a  place  upon  its  depot  grounds,  nor 
can  it  set  aside  the  most  favorable  part  of  such  grounds  to  a  hack 
and  omnibus  company  engaged  in  carrying  passengers  and  freight,  to  the 
exclusion  of  others  engaged  in  the  same  business.      A  grant  of  such 
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privilege  is  an  aniust  discrimination,  tending  to  defeat  competition  and 
to  create  a  monopoly.     Id. 

5.  Care  Required  bt  Railway  towards  Passengers  is  the  highest  prac- 

ticable care,  caution,  and  diligence  which  capable  and  faithful  railroad 
men  would  exercise  under  similar  circumstances.  Furjmh  v.  Misaouri 
P.  R'y  Co.,  781. 

4.  Liability  for  Slight  Negligence.  —  A  carrier  of  passengers  by  railway 
is  liable  for  injury  resulting  from  slight  negligence  on  its  part.    Id. 

B.  Care  Required  of.  —  A  carrier  of  passengers  by  railway  is  bound  to  fur- 
nish reasonably  safe  and  sufficient  road-bed,  tracks,  cars,  and  engines,  so 
far  as  the  utmost  human  skill,  diligence,  and  foiesight  can  provide,  and 
this  means  such  skill,  diligence,  and  foresight  as  is  exercised  by  a  very 
cautious  person  under  like  circumstances.    Id. 

6.  Liability  for  Defect  in  Roadway.  —  A  carrier  of  passengers  by  rail- 

way is  liable  for  a  failure  to  discover  a  defect  in  its  road-bed  or  road- 
way which  could  have  been  discovered  by  a  proper  discharge  of  its  duty 
of  inspection  in  time  to  avert  an  accident.     Id. 

7.  Prima  Facie  Case  of  Injury  —  Burden  of  Proof.  —  A  passenger  by 

railway  makes  a  prima  facie  case  of  negligence  against  the  company 
by  showing  the  facts  of  the  derailment  of  the  cars  and  his  injury.  The' 
burden  of  proof  then  rests  on  the  company  to  show  that  it  has  not  been 
negligent.  Id 
6.  Liability  on  Contract  of  Agent. — Where  the  agent  of  the  receiver 
of  a  railroad  sells  a  ticket  to  an  applicant,  which  is  good  only  on  a 
special  excursion  train  in  charge  of  a  third  person,  whose  name  is  at- 
tached to  the  ticket  purchased,  but  of  whose  contract  with  the  carrier 
the  purchaser  is  ignorant,  a  binding  contract  for  transportation  accord- 
ing to  the  terms  of  the  ticket  exists  between  the  carrier  and  such  pur- 
chaser.    Eddy  V.  Harris,  88. 

9.  Duty  as  to    Purchase  of  Ticket.  —  A  person  purchasing  a  railway 

ticket  has  a  right  to  rely  upon  the  agent  of  the  company  to  give  him  a 
proper  ticket,  when  called  and  paid  for;  and  no  peculiar  circumstances 
intervening,  there  is  no  duty  upon  the  purchaser  to  examine  the  ticket, 
and  any  mistake  which  may  occur  is  chargeable  to  the  railroad  com- 
pany, and  not  to  the  purchaser  or  receiver  of  the  ticket.  The  company 
may  be  compelled  to  respond  in  damages  for  its  mistake.  Georgia 
a.  R.  etc.  Co.  v.  Dougherty,  499. 

10.  Rights  of  Passenger.  — A  passenger  who  has  paid  for  and  supplied 
himself  with  a  ticket  in  all  respects  valid  and  regular,  boarded  the 
proper  train,  conducted  himself  in  a  proper  manner,  and  surrendered 
his  ticket  to  the  company  at  its  request,  cannot  be  required  either  to 
produce  the  ticket  when  again  called  upon  for  it,  or  to  pay  fare  as  a  con- 
dition of  remaining  upon  the  train  and  being  carried  to  his  terminus  as 
indicated  upon  his  ticket;  nor  does  he  lose  any  of  his  rights  by  any  mis- 
take made  by  the  conductor  in  reading  the  ticket,  construing  it,  min- 
gling it  with  other  tickets,  or  otherwise  disposing  of  it.  Georgia  R,  R. 
etc  Co.  V.  Eslcew,  490. 

11.  Damagis  for  Breach  of  Contract  of  Oarriaok,  —  Where  the  fail- 
ure  of  the  carrier  to  transport  a  passenger  according  to  the  terms  of  the 
contract,  as  shown  by  the  ticket  purchased,  only  results  in  the  loss  of 
one  day's  time,  the  passenger  can  only  recover  for  such  loss  of  time,  to- 
gether with  the  amount  paid  for  the  ticket,  and  interest  thereon.  Eiddy 
y.  Harria,  88. 
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IS.  Postal-clerk  Entitlbd  to  Rights  of  Passekovr.  —  A  postal-clerk 
on  board  a  railway  train  by  virtue  of  a  contract  made  with  the  United 
States  government  for  the  transportation  of  the  mails  and  of  postaU 
clerka  ia  entitled  to  all  the  rights  of  a  pa^^senger  in  case  of  injury  to  him 
arising  from  the  negligence  of  the  company.  Privity  of  contract  is  not 
essential  to  the  liability  of  the  carrier  for  such  injury.  Magoffin  v.  Mia- 
touri  P.  R'y  Co.,  798. 

VS.  Party  o»  Freight  Train  not  Paying  Farb,  when  Entitlbd  to 
Rights  of  Fahsenqbr.  —  Where  the  conductor  of  a  train  disobeys  th» 
rules  of  the  company  for  which  he  is  acting,  in  regard  to  the  collection  of 
fare  from  a  passenger,  and  permits  him  to  be  upon  a  forbidden  part  of 
the  train,  or  upon  a  train  not  allowed  to  carry  passengers,  the  traveler 
has  all  the  rights  of  a  passenger,  if  without  notice,  express  or  implied, 
of  the  rules  or  of  the  conductor's  disobedience.  Mc  Veety  v.  SL  Paul  etc 
S'y  Co.,  728. 

^4.  Party  on  Train  not  Paying  Fare,  whbn  not  EIntitlbd  to  Rights 
OF  Passenger.  —  Where  a  person  solicits  and  secures  free  transportation, 
or  rides  upon  a  part  of  the  train  from  which  passengers  are  excluded,  or 
takes  passage  upon  a  train  not  allowed  to  carry  passengers,  knowing 
that  his  act  is  against  the  rules  of  the  company,  and  that  in  permitting  it 
the  conductor  is  disobedient,  he  is  guilty  of  a  fraud,  and  not  entitled  to 
a  passenger's  rights  to  recover  for  injury.     Id, 

15.  Boarding  Moving  Train  with  Sanction  of  Conductor.  — When  a  pas- 
senger having  charge  of  live-stock  in  a  car  attempts  to  enter  it  with  the 
oonseut  of  the  conductor,  and  upon  his  assurance  that  it  is  safe  to  do 
so  before  the  train  moves,  and  is  injured  by  the  sudden  starting  of  the 
train  with  a  jerk  while  in  the  act  of  entering  the  car,  the  company  is  lia- 
ble.    Olson  V.  St.  Paul  etc.  R.  R.  Co.,  7*9. 

16.  Expolsion  of  Pas-senher  —  Sale  of  Wrong  Ticket — Damages. — 
Where  a  railroad  ticket-ag<^nt  sells  the  wrong  ticket  to  a  person  who  has 
asked  for  and  believes  that  he  has  received  the  right  ticket,  and  who, 
having  no  money  to  pay  an  additional  fare,  is  afterwards  ejected  from  the 
train  by  the  conductor,  under  protest,  after  explaining  to  him  the  cir- 
cumstances of  the  case  and  of  the  purchase  of  the  ticket  he  is  entitled 
to  recover  vindictive  as  well  aa  compensatory  damages  of  the  railroad 
company.  The  amount  of  such  recovery  must  be  governed  by  the  cir- 
cumstances of  each  particular  case.  Qeoryia  R.  R.  etc.  Co.  v.  Dougherty, 
499. 

17.  Expulsion  of  Passenger.  —  A  passenger,  whether  right  or  wrong  in 
any  contention  or  misunderstanding  with  a  conductor,  is  under  no  duty, 
either  legal  or  moral,  to  remain  on  the  train  until  the  conductor  appeal* 
to  force  for  the  execution  of  his  commands  in  expelling  him.  If  the 
passenger  obeys  the  command  to  leave  the  train,  and  thereby  does  an 
act  to  which  his  own  will  does  not  consent,  he  is  coerced.  Georgia 
R.  R.  etc.  Co.  V.  Etkew,  490. 

18.  Expulsion  of  Passbnger.  —  While  a  passenger  cannot  avuil  himself  of  a 
formal  order  of  the  conductor  to  quit  the  train,  not  meant  to  be  abso- 
lute and  final,  as  a  pretext  for  leaving  the  train  and  grounding  an 
action  against  the  company  for  expulsion,  yet,  where  the  circumstances 
fairly  warrant  him  in  believing  that  the  conductor  means  what  he  says, 
and  he  really  believes  it,  he  need  not  wait  for  the  employment  of  actual 
force  against  him,  but  may  submit  to  the  moral  coercion  of  the  con- 
ductor's authority,  and  abandon  the  train  aa  an  expelled  passenger.     Id. 
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19.  ExPTTLSion  OF  Passbno BR  —  Evidence  op  Intent. — In  an  action  by  ». 
passenger  to  recover  for  expulsion  from  a  train,  evidence  that  the  con- 
ductor remained  silent  after  the  passenger  remarked  in  bis  hearing, 
upon  alightin)^  from  the  train,  "that  it  was  hard  to  be  put  off  and  be 
compelled  to  pay  one's  fare,"  is  admissible,  and  should  be  considered  by 
the  jury  in  arriving  at  a  determination  as  to  whether  or  not  it  was  the 
intent  of  the  conductor  to  eject  the  passenger.     Id. 

80.  Expulsion  of  Passenger  — Evidence  of  Intent.  — In  an  action  by  a 
passenger  to  recover  for  expulsion  from  a  train,  evidence  aa  to  whether 
or  not  it  was  the  intent  of  the  conductor  to  expel  him  is  admissible,  a^^ 
affecting  the  question  of  punitive  damages,  and  the  conductor  may- 
testify  as  to  his  intent.     Id. 

81.  Expulsion  of  Passenger  —  Measure  of  Damages.  — A  person  uponx 
whom  a  wrong  has  been  committed  is  bound  to  lighten  the  damage*  • 
as  much  as  he  can  by  the  use  of  ordinary  care  and  diligence,  and  as  to  ■ 
the  extent  iu  which  his  damages  are  increased  by  his  failure  to  observe 
such  care  and  diligence,  they  are  the  result  of  his  own  negligence.  This 
rule  applies  to  a  passenger  expelled  from  a  train,  in  considering  the 
time  and  mode  of  traveling  from  the  place  of  his  expulsion  to  the  8tation> 
to  which  he  is  entitled  to  ride.     Id. 

82.  Expulsion  of  Passenger—  Measuke  of  Damages. —  Whether  or  not 
a  common  carrier  shall  pay  more  or  less  damages  for  expelling  a  pas- 
senger and  failing  to  carry  him  to  a  certain  station  does  not  depend 
on  what  occurs  to  the  passenger  after  he  passes  such  station.  The 
carrier  need  only  make  him  whole  for  what  he  has  lost  by  delay  and  oth- 
erwise up  to  the  time  of  his  reaching  such  station.     Id. 

23.  Expulsion  of  Passenger  —  Measure  of  Damages.  —  In  an  action  by  »«. 
passenger  to  recover  for  expulsion  from  a  train,  compensation  for  his  in- 
convenience, phy-:ical  hardship,  and  injury  to  health  from  the  time  he 
was  expelled  until  he  arrived  at  the  station  to  which  he  was  entitled  to 
ride,  or  incurred  thereafter,  should  be  denied  altogether,  if  they  wer* 
needlessly  incurred.     Id. 

24.  Expulsion  of  Passenger. — Punitive  Damages  maybe  awarded  for 
the  unlawful  expulsion  of  a  passenger  from  a  train,  but  they  should  be 
graduated  with  reference  to  the  special  circumstancei  of  each  case.     Id. 

26.  Expulsion  of  Passenger.  —  Compensation  for  Wounded  Feelings^ 
in  an  action  by  a  passenger  to  recover  for  expulsion  from  a  train,  must 
be  determined  by  the  jury,  under  the  circumstances  of  each  particular 
case.     Id. 

86.  Expulsion  of  Passenger  —  Excessive  Damages.  —  In  an  action  by  %. 
passenger  to  recover  for  expulsion  from  a  train,  a  verdict  for  $750  would 
seem  to  be  excessive,  in  the  absence  of  proof  of  any  willful  or  inten- 
tional violation  of  the  passenger's  rights  on  the  part  of  the  conductor,, 
although  the  latter  was  negligent  and  in  error.     Id. 

27.  Illegal  Combination  Stifling  Competition  —  Right  to  Make  Spe- 
cial Contract  with  Shipper.  —  A  contract  between  competing  car- 
riers forming  a  combination  or  "  pool "  for  the  purpose  of  preventing 
or  stifling  competition  is  illegal  and  void,  and  a  contract  between  one 
of  the  associated  carriers  and  a  shipper,  stipulating  for  a  special  rate, 
and  containing  no  element  of  partiality,  oppression,  or  improper  favorit- 
ism, is  valid  and  enforceable.     CUveUind  etc.  R'y  Co.  v.  Chaser,  693. 

28.  Combination  to  Stifle  Competition  —  Burden  of  Proof.  —  A  com- 
bination between   common   carriers  to  prevent   couipetition   is   prinut 
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fati€  illegal,  and  the  burden  of  proof  it  on  the  carrier  to  remoy* 
the  presamption  by  affirmative  proof  that  the  object  of  the  combi- 
nation was  only  to  prevent  ruinous  competition,  and  that  it  does  net 
ostabliah  anreasonable  rates,  unjust  discriminations,  or  oppressive  reg- 
ulations. Until  the  presumption  ia  thus  removed,  the  combination 
mast  be  held  to  be  within  the  condemnation  directed  against  all  con* 
tracts  which  violate  public  policy.     Id, 

S9.  Validitt  of  Contract  Discriminating  in  Favor  of  One  Shipper.  — A 
mere  discrimination  will  not  invalidate  a  contract  between  a  carrier  and 
a  shipper.  To  have  that  effect,  other  elements  must  enter  into  the  con< 
tract,  and  when  such  elements  are  present  in  such  force  as  to  make 
the  discrimination  unjust  or  oppressive,  the  contract  will  be  illegal. 
Whether  or  not  the  contract  is  impartial  depends  upon  the  circum- 
stances of  each  particular  case.     Id. 

80.  Spboial  CoNTRACi'  WITH  SHIPPER  —  VALIDITY  OF.  —  A  Contract  binding 
a  carrier  to  transport  as  many  car-loads  of  grain  as  the  shipper  may  de- 
sire transported  is  not  illegal  and  inefifective  for  the  reason  that  the 
shipper  is  under  no  obligation  to  ship  an'y  definite  or  designated  quantity 
of  grain.  When  acts  are  done  in  performance  of  the  contract,  it  is 
Talid  as  to  those  acts,  although  the  contract  may  be  revocable,  for  until 
there  is  an  effective  revocation  the  contract  remains  in  force.     Id, 

31.  Vamditt  of  Contract  for  Rebate  to  Shipper.  —  A  contract  between 
a  common  carrier  and  a  grain  shipper,  by  which  the  carrier  agrees  to 
receive  at  the  time  of  shipment  a  designated  sum  as  compensation  for 
the  transportation  of  grain,  and  to  refund  a  certain  part  of  the  sum  re- 
ceived when  the  transportation  is  completed,  is  valid  and  binding.     Id. 

J2.  Special  Contract  with  Shipper  —  Right  to  Rebate.  —  Where  a 
common  carrier  makes  a  special  contract  with  a  shipper  to  repay  part  of 
the  sum  received,  he  must  perform  his  part  of  the  contract,  unless  he 
overthrows  the  presumption  of  fairness  and  right  by  countervailing  facts. 
The  shipper  need  not  first  prove  that  the  rate  charged  and  paid  under 
the  contract  was  excessive  and  unjust,  as  his  right  to  recover  resti 
upon  the  contract  stipulating  for  a  rebate.     Id, 

tS.  Validity  of  Contract  for  Rebate  to  Shipper.  —  To  give  an  illegal 
character  to  a  contract  between  a  common  carrier  and  a  shipper  by 
which  the  latter  is  to  receive  a  rebate  on  freight  charged  when  the 
transit  is  ended,  more  must  be  shown  than  the  mere  fact  that  the  parties 
stipulated  for  a  rebate,  as  it  cannot  be  presumed  that  fraud  was  in- 
tended or  practiced,  nor  that  there  was  any  wrongful  combination  to 
aeoure  an  undue  advantage  over  other  shippers,  nor  that  in  stipulating 
for  a  rebate  the  carrier  intended  to  make,  in  favor  of  a  particular  ship- 
per, a  discrimination  forbidden  by  law.     Id. 

ti.  Special  Contract  with  Shipper  —  Waiver  by  Agent.  — Where,  un- 
der a  special  contract  between  a  carrier  and  a  shipper,  it  appears  that 
the  contracting  shipper  was  first  prohibited  from  claiming  a  rebate  on 
grain  consigned  by  him  to  a  certain  third  party,  and  that  subsequently 
thereto  an  authorized  agent  of  the  company  entered  into  a  contract  as 
to  rebates  with  the  shipper,  treating  the  former  interdiction  as  with- 
drawn and  ineffective,  and  inducing  the  shipper  to  believe  that  it  had 
no  force,  he  is  entitled  to  rebates  on  grain  subsequently  shipped  by 
him  to  such  third  party.  Id. 
~SB.  Act  of  God  —  Proximate  Cau.se  —  Negligence. — A  gale  of  wind  of 
such  violence  as  to  make  it  impossible  for  a  person  to  stand  or  walk 


Index.  947 

mi  the  tim*  an  expnas^ear  i*  derailed  by  it,  and  thrown  into  snch  posi- 
ticm  that  the  express  packages  therein  are  piled  in  one  corner  at  the  top 
of  the  car,  after  which  it  is  so  quickly  consumed  by  fire  set  by  a  stove 
or  lamp  therein  that  the  express-messenger  only  escapes  with  difficulty, 
is  snch  act  of  God  and  proximate  cause  of  the  loss  of  an  express  pack< 
age  contained  in  the  car  as  will  excuse  the  railroad  company  from  lia- 
bility  for  the  loss,  or  for  negligence  in  failing  to  protect  and  secare  th« 
goods  in  the  burning  car.     Blythe  v.  Denver  etc  S'y  Co.,  403. 

86.  Proximatb  and  Resultino  Cause.  —  When  the  immediate  resulting 
cause  of  loss  by  a  carrier  is  fire  caused  by  the  overturning  of  a  car  by 
a  violent  wind,  an  instruction  that  "  where  one  is  pursuing  a  lawful 
vocation  in  a  lawful  manner,  and  something  occurs  which  no  human 
skill  or  precaution  could  foresee  or  prevent,  and  as  a  consequence  the 
accident  takes  place,  this  is  called  'inevitable  accident,' or  the  'act  of 
God, '  "  is  not  prejudicial,  although  not  technically  correct.     Jd. 

87.  LiABiLrry  for  Goods  Negligently  Held  and  Lost  after  Arrival. 

—  Where  goods  are  directed  to  be  shipped  to  a  certain  point,  and 
instead  of  sending  them  direct,  the  carrier  transports  them  in  a  round- 
about  way,  thereby  causing  a  delay  of  eight  days  in  their  arrival,  and 
two  days  subsequent  thereto  they  are  destroyed  by  flood,  the  carrier 
is  liable  for  their  loss,  especially  when  the  consignee  has  made  daily 
demands  for  the  goods  at  the  point  of  destination  from  the  day  when 
they  should  have  arrived  up  to  the  day  of  loss.  Richmond  etc.  R.  R.  Co. 
V.  Benson,  446. 

38.  Contract  of  Carriage,  when  will  not  Excuse  LiABiLmr.  — 
When  goods  marked  with  a  certain  number  have  arrived  at  their 
destination,  and  are  afterwards  lost  by  flood  while  in  the  hands  of 
the  carrier,  and  after  they  have  been  demanded  by  the  consignee  upon 
his  bill  of  lading  for  goods  marked  with  the  same  number,  a  contract 
of  carriage  with  the  shipper  exempting  the  carrier  from  liability  for 
"wrong  carriage  or  wrong  delivery  of  goods  marked  with  initials,  num* 
hers,  or  imperfectly  marked  "  will  not  excuse  the  carrier  for  liability  for 
the  loss.     Id. 

89.  Power  to  Limit  Liability  for  Loss.  —  A  stipulation  in  the  contract 
of  carriage  limiting  the  liability  to  the  carrier  by  whom  the  damage 
is  occasioned  is  valid  and  binding  as  to  connecting  carriers,  and  proof 
by  a  carrier  that  damage  did  not  occur  while  the  goods  were  in  its 
charge  exonerates  it  from  liability.     Texas  etc  R'y  Co.  v.  Adanis,  56. 

40.  Negligence  —  Liability  for  Counsel  Fee.s.  —  In  an  action  against  a 
common  carrier  for  loss  of  goods  through  negligence,  he  is  not  liable  for 
counsel  fees  in  addition  to  actual  damages,  in  the  absence  of  evidence 
that  he  has  acted  in  bad  faith  or  has  been  stubbornly  litigious  for  the 
purpose  of  putting  the  plaintiff  to  unnecessary  expense.  Richtnond  etc, 
R.  R.  Co.  V.  Benson,  446. 

41.  Attachment  o»  Goods  in  Transit  —  Right  of  Carrier  to  Hold 
Goods.  —  In  an  action  against  a  common  carrier  to  recover  for  taking 
goods  which  he  has  in  transit  from  the  possession  of  a  sheriff  who  has 
levied  upon  them  under  a  writ  of  attachment,  it  is  a  good  defense  that 
the  property  sought  to  be  attached  was  not  the  property  of  the  party 
against  whom  the  writ  of  attachment  issued,  nor  subject  to  levy  and 
attachment  against  him.     Simpson  v.  Du/our,  590. 

42.  Bills  of  Lading  Conclusive  as  to  Quantity  of  Goods  Received  when. 

—  Where  a  carrier  executes  and  delivers  to  a  consignor  bills  of  lading, 
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acknowledging  the  receipt  on  board  his  vessel  of  a  certain  nnmher  of 
bushels  of  wheat  to  be  transported  to  a  certain  place  and  there  delivered 
to  a  consignee,  subject  to  a  certain  charge  for  freight,  and  such  bills  of 
lading  contain  the  provision,  "  All  the  deficiency  in  cargo  to  be  paid 
by  the  carrier  and  deducted  from  the  freight,  and  any  excess  in  the 
eargo  to  be  paid  for  to  the  carrier  by  the  consignee,"  the  carrier  must 
account  for  the  precise  quantity  of  wheat  acknowledged  in  the  bills 
of  lading,  and  no  other  evidence  on  that  point  can  be  received.  If,  in 
such  case,  there  be  any  deficiency  in  the  quantity  of  wheat  receipted  for, 
the  value  of  the  deficiency  must  be  deducted  from  the  stipulated  freight, 
and  the  difference  is  all  that  the  consignee,  who  is  but  the  agent  of  the 
consignor,  can  be  held  liable  to  pay.  Rliode^  v.  Newhall,  859. 
48.  Bill  of  Lading  is  Admissible  in  Evidence,  if  otherwise  sufficiently 
proved  to  exist,  without  proof  of  its  execution,  or  of  the  signature 
thereto,  or  of  the  agency  of  the  person  purporting  to  have  signed  it. 
Richmond  etc.  R.  R.  Co.  v.  Benson,  446. 

44.  Rule  Requiring  Notice  of  Loss  —  Reasonableness  of  Qce.stion  for 
Jdbt.  —  Whether  or  not  a  stipulation  in  a  bill  of  lading,  that  "  claims  for 
loss  or  damages  mast  be  presented  to  the  delivering  line  within  thirty- 
six  hours  after  the  arrival  of  the  freight,"  is  reasonable  is  a  question  for 
the  jury,  under  all  the  circumstances  of  the  case.  Texas  etc  R'y  Co.  v. 
Adeems,  56. 

45.  Liability  FOB  Negligence  in  Carriage  of  Live-stock. — Under  sec- 
tion 4386,  United  States  Revised  Statutes,  relating  to  the  carriage  of 
live-stock  by  common  carriers,  it  is  negligence  per  se  for  a  railroad  com- 
pany to  keep  live-stock  upon  its  cars  for  more  than  twenty-eight  con- 
secutive hours  without  unloading  them  for  rest,  water,  and  feeding;  and 
the  company  is  liable  not  only  for  the  penalty  prescribed  in  the  statute, 
but  also  for  all  damages  or  injury  that  may  thereby  be  sustained  by  the 
owner  of  the  stock.     NashvilU  etc  R'y  Go.  v.  Heggie,  453. 

48.  Liability  for  Negligence  in  Carriage  of  Live-.stock.  — In  an  action 
against  a  railroad  for  negligence  and  non-compliance  with  the  statute  in 
transporting  live-stock,  by  keeping  them  confined  in  the  cars  for  more 
than  twenty-eight  consecutive  hours,  the  fact  that  the  company's  stock- 
yard at  its  feeding-station  was  on  fire  upon  the  arrival  of  the  train 
will  not  excuse  it  for  not  furnishing  the  person  in  charge  of  the  stock 
all  proper  facilities  for  caring  for  them,  in  compliance  with  the  contract 
of  shipment,  nor  for  failing  to  stop  the  train  at  some  other  station,  so 
that  the  stock,  after  they  had  been  on  the  cars  more  than  twenty-eight 
consecutive  hours,  might  be  unloaded,  watered,  and  fed  by  the  person 
in  charge,  notwithstanding  hia  want  of  diligence  in  not  urging  that  the 
train  be  so  stopped  for  that  purpose.     Id. 

40'  Connecting  Lines  —  Presumption  as  to  whebb  Loss  Occttbrkd. — 
Where  goods  have  been  transported  by  successive  carriers,  and  damaged 
■nbsequently  to  shipment,  it  is  presumed,  in  the  absence  of  evidence, 
that  the  damage  was  caused  by  the  last  carrier;  bnt  he  may  overcome 
this  presumption  by  evidence   to  the  contrary.     Texas  ste,  R'y  Co.  t. 

Adamst  66b 

CHARACTER. 

See  Criminal  Law,  3-4. 

CHATTEL  MORTGAGES. 
L  Scffictency  of  Description.  — A  chattel  mortgage  of  "three  cows'*  or 
of  "five  cows,"  the  mortgagor  having  at  least  six  cows  at  the  time  that 


Index.  949 

the  mortgage  was  given,  or  of  "two  cows  delivered  to  me  by"  a  certain 
person,  the  mortgagor  having  at  that  time  five  cows  delivered  to  him  by 
the  same  person,  is  void  for  indetiniteness  of  description.  Parker  v. 
Chase,  99. 

2.  Sufficiency  of  Description.  —  While  the  description  of  property  enu- 

merated in  a  chattel  mortgage  need  not  be  suflSciently  definite  to  en- 
able one  to  find  the  property  without  inquiry,  in  order  to  make  the 
mortgage  valid  it  must  be  such  as  to  indicate  the  line  of  inquiry  and 
furnish  the  basis  of  identification.  The  instrument  must  contain  some 
designation  which,  when  aided  by  further  information,  will  determine 
what  property  is  mortgaged.  The  number  of  articles  may  be  sufficient 
if  the  mortgagor  owns  no  more  than  the  number  given;  but  the  mere 
statement  of  a  number,  when  the  mortgagor  owns  a  larger  number,  in  no 
way  designates  the  property,  and  renders  the  mortgage  void  for  indefi- 
niteness.     Id. 

3.  Sufficiency  of  Description.  —  A  chattel  mortgage  which  leaves  the  des- 

ignation of  the  specific  property  mentioned  therein  resting  exclusively 
in  the  minds  of  the  parties  fails  to  meet  the  purposes  and  requirement! 
of  the  law,  and  is  void  for  indefiniteness.     Id. 

4.  Record  as  Notice.  —  The  recording  of  a  chattel  mortgage  in  one  state 

has  no  extraterritorial  force  in  another  state  as  notice  of  a  lien.  Cov' 
hett  V.  Littlefield,  681. 

5.  Removal  to  Another  State  of  mortgaged  chattels  by  the  mortgagor  in 

whose  possession  they  were  left  subjects  them  to  attachment  by  his 
creditors  in  the  state  to  which  they  were  removed,  though  the  mortgage 
was  duly  recorded  in  the  state  where  it  was  given,  and  the  chattels  wer« 
removed  without  the  mortgagee's  knowledge  or  consent.     Id. 

6.  Lien  on  After-acquired  Property  —  Stoppage  in  Transit.  —  A  chat- 

tel mortgage  covering  additions  to  and  substitutes  for  the  mortgaged 
property  will  not  constitute  a  lien  on  goods  ordered  by  the  mortgagor 
before  the  execution  of  the  mortgage,  and  which  were  never  actually  de- 
livered to  him  as  owner,  nor  will  the  seller's  right  of  stoppage  in  transit, 
in  case  of  the  insolvency  of  the  mortgagor,  be  divested  by  a  purchase 
of  the  goods  so  ordered,  by  the  mortgagee  at  the  mortgage  sale.  King^ 
man  v.  DenUon,  711. 

CHECKS. 
See  Banks  and  Banking. 

CLOUD  ON  TITLE. 
See  Equity,  5-7. 

COMMISSIONS. 
See  Shipping,  4. 

<  COMMON  CARRIERS. 

J  See  Carriers. 


COMPLAINT. 
See  Pleading,  1-4. 

CONDITIONAL  SALB. 
See  Sales,  i. 
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CONFUCT  OF  LAWS. 
8««  Ck)RPORATioMS,  14;  Negligence,  Il-lH 

CONNECTING  CARRIERa 
See  Carriebs,  47. 

CONSIDERATION. 
See  Sales,  1. 

CONSTITUTIONAL  LAW. 
Im  BmimY  Dokain,  3,  4;  Railroad  Companisi,  6{  Statutu,  1, 

CONTEMPT. 

1.  FOUNDATIOK  FOR.  —  A  verified  information  may  properly  be  Allowed  to 
perform  the  office  of  the  affidavit  made  necessary  by  statute  as  the  foan* 
dation  of  a  proceeding  for  constructive  contempt.     Mullin  v.  People,  414. 

I.  JuBISDiOTiONAIi  FACTS.  —  When  an  affidavit  is  presented  as  the  basis 
for  a  proceeding  for  contempt,  the  court  must,  in  the  first  instance,  ex- 
amine the  same,  and  if  the  facts  presented  do  not  show  that  a  contempt 
has  been  committed,  the  court  is  without  jurisdiction  to  proceed;  if, 
however,  the  facts  are  sufficient,  the  court  may  take  jurisdiction,  and  its 
subsequent  orders  will  not  be  reviewed  for  mere  error.     Id. 

IL  PsmiON  rOB  Change  or  Venue  may  allege  matter  not  per  se  contemp. 
taoiu,  without  subjecting  the  petitioner  to  punishment  for  contempt.    Id. 

CONTRACTS. 

L  Statutk  —  What  Implied  in.  —  Whatever  the  law  necessarily  implies 
in  a  contract  or  in  a  statute  is  as  much  a  part  thereof  as  if  expressly 
stated  therein.    State  v.  Laclede  O.  Co.,  789. 

%  Statute  Attempting  to  Withdraw  an  Appropriation  by  Annulling 
A  Contract  cannot  accomplish  such  purpose,  because  the  legislature  haa 
no  power  to  annul  contracts.    Carr  v.  State,  624. 

I.  Enforcement  of,  by  Third  Party. — A  contract  may  be  enforced 
when  entered  into  for  the  benefit  of  a  third  party,  although  he  is  not 
named.     State  v.  Laclede  O.  Co.,  789. 

it  OoNTRAOr  IN  Restraint  of  Trade. — An  agreement  between  manufacturers 
of  wooden-ware,  located  in  different  states,  by  which  one  of  them  agrees 
to  sell  to  the  other,  and  not  engage  in  the  same  business  in  eight  speci* 
fled  states  for  five  years  thereafter,  nor  to  allow  the  premises  formerly 
occupied  by  him  to  be  used  for  the  purpose  of  manufacturing  wooden* 
ware,  nor  to  sell  them  to  be  used  for  that  purpose,  without  the  consent 
of  the  purchaser,  is  void,  and  unenforceable,  as  being  in  restraint  of  trade 
and  contrary  to  public  policy.  Western  Wooden-ware  Aas'n  v.  Starkeyt 
688. 

%,  PABrnis  nr  Pabi  Delioto  Left  without  Remedy  against  ESaoh  Other.  — 
The  law  leaves  without  remedy  against  each  other  parties  concerned  io 
illegal  agreements,  provided  they  are  in  pari  delicto.  And  this  rule  is 
applied  to  executed  transactions  as  well  as  to  those  that  are  executory, 
and  is  enforced  by  courts  of  law  as  well  as  by  courts  of  equity.  Where, 
therefore,  a  fraudulent  transaction  has  been  consummated  between  the 
parties  to  an  action  of  ejectment  to  the  extent  of  vesting  the  title  to  the 
land  in  the  plaintiff,  and  leaving  the  possession  in  the  defendant,  the  law 
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will  leave  them  as  they  are,  and  will  not  permit  the  plaintiflf  to  recover 
the  possession.     Kirkpatrick  v.  Cla^-k,  531. 
See  Abatement;  Banks  and  Banking,  16;   Carriers,  27-34;  Iksurano^ 
1-4;  States,  1-4;  Usage,  1;  Wills,  2. 

CONTRACTS  OF  SALK 
See  Spbcikc  Performance,  1,  2,  4;  Vendor  and  Pcrchassb,  1-14. 

CONTRIBUTORY  NEGLIGENCK 
See  Negligence,  6. 

CORPORATIONS. 
1.  Dbolaration  hbed  not  Alleob  that  Corporation  Knows  What  It  tub 
.  or  has  not  Done.  —  Since  all  accountable  persons  know  what  they  do  or 
do  not  do,  it  is  no  more  necessary  to  allege  in  a  deplaration  that  a  corpora- 
tion knows  what  it  has  done  or  has  not  done,  thadf  it  is  to  allege  the  samo 
thing  with  regard  to  an  individual;  for  the  acts  or  non-acts  of  the  ser- 
vants of  a  corporation,  within  the  sphere  of  their  duty,  are  its  acts  or 
non-acts.  And  therefore,  in  an  action  against  a  railway  company  to 
recover  damages  for  personal  injuries  alleged  to  have  been  received  by 
one  of  its  servants  from  its  failure  to  fill  in  the  spaces  between  the  ties 
of  its  road  with  cinders  or  other  substance,  it  is  sufficient  for  the  decla- 
ration to  allege  that  it  was  the  duty  of  the  company  to  have  filled  such 
spaces,  and  it  is  not  necessary  to  allege  that  the  defendant  knew  of 
such  defects  in  the  construction  of  its  track,  switches,  etc.  Chicago  etc 
H.  R.  Co.  V.  Nines,  515. 

t.  Director  or  Stockholder  op  Corporation  not  Chargeable  with 
Knowledge  of  its  Transactions.  —  A  director  or  stockholder  of  a 
corporation  is  not  chargeable  with  actual  knowledge  of  its  business 
transactions  merely  because  he  is  such  director  or  stockholder.  Budd  v. 
Robinson,  816. 

%.  Books  of  AccotTNT  of  Corporation  not  op  Themselves  Competent  Evi- 
dence TO  Establish  Liability  of  Director  to  Corporation.  —  In  an 
action  brought  in  behalf  of  a  corporation  against  one  of  its  directors  to 
establish  an  account  or  claim  against  him,  the  books  of  account  of  the 
corporation  are  not  competent  evidence,  of  themselves,  to  establish  his 
liability.  A  corporation  seeking  to  enforce  a  claim  against  one  of  its 
directors  or  stockholders  must  establish  it  by  the  application  of  the  same 
rales  of  evidence  that  are  applied  in  an  action  brought  by  an  individual 
to  enforce  a  claim  against  any  defendant.     Id. 

^  LiABiLiTT  of  Corporate  Officers  for  Incurring  Debts  in  Excess  o» 
Capital  Stock  Attaches  when.  —  The  creditors  of  a  corporation 
whose  officers  have  incurred  indebtedness  in  excess  of  its  capital  stock 
eannot  proceed  against  such  officers  until  such  creditors  have  first  ob- 
tained judgment  against  the  corporation.  The  liability  of  such  officers 
is,  like  that  of  a  surety,  slricti  juris,  and  does  not  attach  so  long  as  the 
debts  can  be  made  out  of  the  corporation,  and  no  action  can  be  main- 
tained against  them  until  the  corporation  is  in  default.  WoolverUm  v. 
TayUyr,  521. 

It  Suit  to  Enforce  Individual  Liability  of  Officers  of  Corporation  not 
Suit  for  Recovery  of  Penalty.  — A  suit  brought  to  enforce  the  indi- 
vidual liability  of  the  officers  of  a  corporation,  imposed  by  section  16  of 
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cliapter  32  of  the  Revised  Statutes  of  Illinois,  is  not  a  suit  for  the  r«> 
eovery  of  a  penalty,  within  the  meaning  of  section  14  of  the  niinoia 
statute  of  limitations.     Id. 
%.  Cbkditor  of  Corporation  mat  File  Bill  aoainst  OFFicBita  fob  Incttb- 
BiNo   Excessive  Indebtedness,   XHOuaH  All   Debts  not   Dub. — It 
does  not  follow  that  because  a  creditor  of  a  corporation  who  files  his 
bill  against  the  officers  of  the  corporation  to  enforce  their  individual 
liability  for  a  debt  incurred  by  them  in  excess  of  its  capital  stock  must 
allege  and  prove  the  corporation  in  default  as  to   his  debt,  he  cannot 
maintain  the  bill  until  all  debts  against  the  corporation  are  due.     On  a 
proper  bill  filed  by  a  single  creditor,  the  court  has  power  to  bring  before 
it  the  corporation,  all  its  officers  who  assented  to  the  excessive  indebt- 
edness, as  well  as  all  its  creditors,  and  ascertain  the  excess  of  the  in- 
debtedness over  the  capital  stock,  the  amount  of  this  to  which  each 
officer  may  have  assented,  and  the  extent  to  which  the  funds  of  the  cor- 
poration may  be  resorted  to  for  the  payment  of  the  debts,  and  also  the 
number  and  names  of  the  creditors,  the  amount  of  their  several  debts, 
to  determine  the  sura  to  be  recovered  of  the  officers  and  apportioned 
among  the  creditors.     Id. 
7.  CoRPORATK  Indebtedness  Exceeding  Capital  Stock,  Liability  or  Offi- 
OBRS  Contracting.  —  In  the  absence  of  statutory  prohibition,  it  is  not 
unlawful  for  the  officers  of  a  corporation  to  contract  debts  in  excess  of 
its  capital  stock,  but  it  may,  like  individuals,  contract  debts  to  the  full 
extent  of  its  credit.     The  Illinois  statute  making  the  officers  of  corpo- 
rations individually  liable  for  contracting  debts  beyond  a  prescribed 
limit  does    not   prohibit   them  from  contracting  indebtedness  beyond 
the  amount  of  their  capital  stock,  nor  does  it  infiict  a  penalty  npon  the 
officers  for  so  doing.     It  simply  gives  to  the  creditors  of  corporations  a 
new  right  of  civil  action  against  such  officers.     Id. 
&  Foreign   Corporation  —  What  Constitutes  Doing  Business  ik  thh 
State.  —  A  purchase  of  machinery  by  a  foreign  corporation  in  one  state, 
to  be  transported  and  set  up  in  another,  is  not  within  the  provisions  of  a 
statute  that  foreign  corporations   shall  not  do  business  within  a  state 
until  they  have  filed  with  the  secretary  of  state  a  certificate  designating 
their  principal  place  of  business  therein  and  an  agent  upon  whom  procesi 
may  be  served.     Colorado  Iron  Worhs  v.  Sierra  Grande  Min.  Co.,  433. 
--%.  Foreign  Corporation  Doing  Business  in  the  State. — No  legislative 
permission  is  necessary  to  allow  a  foreign  corporation  to  contract  for  and 
buy  machinery  and  supplies  in  one  state  necessary  to  the  transaction  of 
its  business  in  the  state  of  its  domicile,  nor  is  it  necessary,  in  order  to 
allow  a  foreign  corporation  to  sell  its  wares  or  manufactures  to  the  citi- 
lens  of  another  state.     If  in  either  case  a  debt  ia  contrausted,  it  may  be 
collected  in  the  courts  of  such  state.     Id. 
IOl  Foreign  Corporation — Jurisdiction  in   Suit  against. — A  foreign 
corporation  may  buy  of  a  domestic  corporation  the  same  as  of  a  natural 
person,  and  contract  a  debt  for  the  articles  so  purchased.     Such  debt  may 
be  collected  in  the  state  where  contracted,  when  the  foreign  corporation 
is  brought  within  the  jurisdiction  by  proper  service  of  process.     Id. 
11.  Foreign  Corporation  —  Presumption.  —  Persons,  including  corpora- 
tions, by  contracting  debts  in  a  foreign  jurisdiction  will  be  presumed  to 
have  assented  to  its  laws  in  regard  to  the  collection  of  the  debts,  and  it  ii 
not  of  controlling  importance  where  or  when  the  original  contract  out 
of  which  the  indebtedness  grew  was  perfected  or  became  operative.     Id. 
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12.  PoREioN  Corporation  —  Jcrisdiction  in-  Sirrrs  aqainst. —Where  a 
corporation  makes  a  contract  in  a  state  other  than  that  in  which  it  was 
chartered,  it  thereby  submits  itself  to  the  jurisdiction  of  such  foreign 
state,  so  far  as  to  be  liable  to  suit  therein,  in  regard  to  that  contract, 
when  sunnnoned  according  to  the  laws  of  that  state.     Id. 

13.  Foreign  Corporation  —  Service  of  Process  upon.  —  A  stockholder  in 
a  foreign  corporation  who  gratuitously  transfers  his  stock  to  unknown 
trustees,  for  an  unknown  and  undefined  purpose,  remains  a  stockholder 
•o  that  a  service  of  process  on  a  foreign  corporation,  by  delivery  of  the 
writ  to  a  stockholder,  when  it  has  no  agent  or  officer  within  the  state, 
as  provided  by  statute,  may  be  made  upon  such  corporation  by  delivery 
of  the  writ  to  him.     Id. 

14.  Domestic  Corporation  Entitled  to  Benefit  of  RESTRicrnoN  ujon 
Amount  of  Damages  Recovebablb  against  It. — Where  a  plaintiff 
sues  in  New  York  a  corporation  formed  under  the  laws  of  that  state,  to 
recover  damages  for  the  death  of  her  husband,  resulting  from  injuries 
received  in  Pennsylvania,  the  defendant  is  entitled,  to  the  benefit  of  the 
restriction  upon  the  amount  of  the  damages  recoverable  under  the  New 
York  law,  although  the  Pennsylvania  statute  contains  no  such  restric- 
tion. A  domestic  corporation  has  the  right  to  be  protected  by  the 
remedial  limitations  of  its  jurisdiction.  Wooden  v.  Western  etc  R.  B. 
Co.,  803. 

See  Banes  and  Banking;  Oas  Cohpanibs. 

COSTS. 
Thk  Mbrb  Taxation  of  Costs  is  a  Ministerial  Act,  where  there  is  no 
question  of  the  amount  to  be  taxed.     State  v.  Engle,  655. 
See  Executions,  6,  7;  Judgments,  5. 

CO-TENANCY. 
DsBDS  —  Joint  Owners  —  Interest  op,  how  Determined.  —  The  interests 
of  joint  owners  of  land,  in  the  absence  of  some  other  controlling  fact,  is  to 
be  determined  by  the  proportion  which  the  amount  of  purchase-money 
paid  by  each  bears  to  the  entire  sum  which  was  the  consideration  for 
the  deed.     Huffman  v.  MuVcey,  71. 

COURTS. 
Probatb   Court  —  Jurisdiction  to   Try  Titlb.  —  The  probate  court  is 
without  jurisdiction  to  try  the  title  to  property  as  between  the  repre- 
•entative  of  an  estate  and  the  husband  of  the  deceased  party  olaiming 
adversely  thereto.      Stewart  v.  Lohr,  150. 

See  Judicial  Salb,  1. 

COVENANTS. 
See  Abatement. 

CRIMINAL  LAW. 

1.  Crimb  OoMMriTBD  Prior  to  Admission  of  Statb  —  Prosboottoh  bt 

Information.  —  A  party  charged  with  grand  larceny,  committed  prior 

to  the  admission  of  a  state  into  the  Union,  is  entitled  to  the  United 

States  constitutional  guaranty  of  presentment  by  indictment  by  a  grand 
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jury,  and  cannot  be  prosecuted  therefor  under  an  information  aathorized 
by  the  atate  constitution  and  statutes.     McCarty  v.  StaUy  152. 

t.  Though  It  is  the  Duty  of  a  justice,  on  the  conviction  of  the  defendant,  if 
he  does  not  immediately  pay  the  fine  imposed,  to  commit  him  to  jail, 
still  the  failure  to  commit  him  at  once  does  not  deprive  the  justice  of  the 
power  to  commit  him  at  a  subsequent  time.  MeLauglUin  v.  Etchison, 
658. 

8.  Character — PRESUBirnoN  in  Absence  of  Proof.  —An  accused  is  not 
bound  to  put  his  character  in  issue.  His  omission  to  do  so,  or  to  show 
good  character,  does  not  justify  a  presumption  that  his  character  is  bad, 
from  which  an  inference  of  guilt  can  be  drawn.     Bennett  v.  State,  465. 

4.  Character—  Presumption.  —  The  character  of  a  party  accused  of  crime 
.is  presumed  to  be  good,  until  the  contrary  is  proved.     Id. 

i,  Charaotbr. — Guilt  of  Accused  must  be  proved  beyond  a  reasonable 
doubt,  whether  his  character  is  good  or  bad.     Id. 

6.  CHARAcrER  —  Comments  of  Counsel.  —  It  is  reversible  error  to  allow 
counsel  for  the  prosecution  to  argue,  against  objection,  that  want  of 
testimony  as  to  the  character  of  the  accused  authorizes  the  jury  to  infer 
that  bis  character  is  bad,  although  his  counsel,  in  argument  as  to  his 
good  character,  has  gone  outside  the  evidence.     Id. 

I,  PoQirrvB  FROM  Justice,  Right  of,  to  be  Heard  on  Appeal.  —  In 
courts  of  appeal,  where  none  but  questions  of  law  can  be  reviewed, 
and'  in  the  absence  of  any  statute  specifically  regulating  the  prac- 
tice, if  there  is  satisfactory  evidence  that  a  defendant,  whose  appeal  is 
founded  upon  exceptions  entered  on  the  trial  below,  has  been  regularly 
called  for  bearing,  has  escaped,  and  is  not  in  custody,  it  is  clearly  within 
the  sound  discretion  of  the  court,  in  the  absence  of  defendant  and  his 
counsel,  to  determine  whether  the  exceptions  shall  be  passed  upon,  the 
appeal  dismissed,  or  the  hearing  postponed  until  the  recapture  of  the 
defendant.  Any  judgment  pronounced  by  such  court  in  such  case  will 
not  be  void.  Even  when  the  court  may  review  the  facts,  a  defendant 
who  escapes  pending  his  appeal  is  deemed  to  have  waived  his  right  to  be 
present  on  the  final  hearing.     State  v.  Jacobs,  912. 

8.  Presence  of  Prisoner  on  Appeal.  —  The  constitutional  right  of  a  party 
(charged  with  crime  to  be  present  at  his  trial,  to  be  informed  of  the 
charge  against  him,  to  introduce  evidence,  and  to  be  repreisented  by 
counsel  extends  only  to  the  trial  court,  and  does  not  apply  to  the  ap- 
pellate court,  having  jurisdiction  to  review  only  errors  of  law.     Id. 

I.  Presence  of  Accused  on  Appeal.  — In  a  criminal  case  on  appeal,  the  ap- 

pellate  court,  having  only  jurisdiction  to  review  questions  of  law,  may 
proceed  to  hear  and  determine  the  case,  and  to  enter  judgment,  whether 
the  accused  is  charged  with  a  misdemeanor  or  a  capital  felony,  and 
whether  he  is  or  is  not  at  the  time  of  the  bearing  under  bond  for  his  ap- 
pearance, in  prison,  or  has  escaped  and  is  at  large.  Id. 
10.  Burglary  with  Intent  to  Commit  Rape  on  Woman  Asleep.  —  A  man 
who  burglariously  enters  a  house  with  intent  to  have  se  xual  intercourse 
with  a  woman  while  she  is  asleep  is  guilty  of  burglary.  Harvey  v.  State, 
229. 

II.  Hou8«  OF  Ill-famb  —  EviDENCB.  —  To  prove  the  charge  of  keeping 
a  bawdy-house  or  house  of  ill-fame,  it  must  be  shown  that  it  was  a 
common  resort  of  people  of  both  sexes  for  the  purpose  of  prostitu- 
tion, and  proof  of  acts  of  illicit  intercourse  on  the  part  of  the  occupants, 
without  proof  that  it  was  kept  for  the  convenience  of  people  who  visited 
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it  to  indulge  in  lewdness,  will  not  sustain  the  charge.  State  v.  Webber, 
920. 
If.  Larcsnt — StTJTiciBNCT  OF  INFORMATION. — An  indictment  OT  informa- 
tion charging  grand,  larceny,  in  taking  "ninety-three  railroad  tickets,** 
of  an  aggregate  value,  without  alleging  the  value  of  each  ticket  taken, 
or  that  they  were  stamped,  dated,  signed,  and  genuine,  is  insufficient,  a* 
not  stating  facts  sufficient  to  constitute  the  crime.  MeCartf  r.  StaUf 
152. 

See  Habeas  Corpus. 

CURTESY. 
Se«  Husband  and  Wifb,  1. 

DAMAGES. 
L  Mbasurb  of  Dahaoes— Loss  of  Profits.  — If  an  Established  Busi- 

BBSS  is  wrongfully  injured  or  destroyed,  its  owner  can  recover  damages 
sustained  thereby,  and  in  an  action  for  their  recovery  evidence  of  the 
profits  he  was  actually  making  is  admissible.  Hence  in  an  action  against 
a  lessor  by  his  lessees  for  depriving  them  of  the  benefit  of  their  lease, 
they  may  show  the  amount  of  business  done  by  them  before  and  after 
his  alleged  wrongful  acts.     Hawthonie  v,  Siegel,  291. 

8.  Measure  of  Damages.  —  Damages  Which  Accrue  Subsbqubntlt  to  a 

tort,  and  of.'which  it  is  the  primary  cause,  are  not  separate  causes  of  action, 
but  are  parts  of  the  tort  itself,  for  which  a  cause  of  action  is  given.    Id. 

9,  Negligence  —  Injury  to  Child  —  Unlocked  Tutin -table. — In  an  ac- 

tion against  a  railway  company  for  negligently  causing  the  death  of  a 
child  in  leaving  a  turn-table  unfastened,  the  measure  of  damage  is  the 
loss  occasioned  by  the  death;  and  his  health,  mental  and  physical  con- 
dition, and  expectancy  of  life  are  proper  subjects  to  be  submitted  to 
the  jury  for  their  consideration  in  estimating  the  damage  sustained. 
llwaco  R'y  <Ss  Nav.  Co.  v,  Hedrick,  169. 

4b  Excessive  Verdict,  when  Set  Aside.  —  The  supreme  court  will  set 
aside  a  verdict  as  excessive  in  exceptional  cases,  and  when  satisfied  that 
the  evidence  does  not  support  the  assessment  of  damages,  as  in  other  in- 
stances of  failure  of  proof.     Fwtmh  v.  Misiouri  P.  R'y  Co.,  781. 

See  Appeal  and  Error,  8;  Assault;  Carrier.?,  11,  21-26,  40;  Ccwpora- 
TiONS,  14;  Negligence,  11-13;  Eminent  Domain,  2-4;  Fraud,  7;  In- 
junctions, 2;  Joint  Liability;  Libel  and  Slander,  6,  7}  Irbspass, 
1-3,  62  "Vendor  and  Purchaser,  12-14. 

DEATH. 
See  Executions,  4. 

DEBTOR  AND  OREDITOIL 

See  Attaohkbht  and  Garnishment,  6;  Banks  and  BAinmro,  1,  S|  Oo»> 

ro&ATiONB;  Insane  Persons;  Payments,  2;  Statb%  S. 

DECLARATION. 
See  Pleading,  4. 

DECLARATIONS. 
See  Agency,  8;  Boundaries,  5;  Evidence,  4. 
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DEEDS. 

1.  RAimoATloif  <w.  —  A  party  who  recognizes  tbe  validity  of  a  deed  made 
without  his  knowledge  or  consent  thereby  becomes  a  party  to  and  !■ 
boand  by  it.     Hufman  v.  Mulkey,  71. 

S.  Tttls  to  Land  oamnot  be  Divested  bt  SdRBENDsa  and  Casqxlul- 
TION  OF  Grautek'3   Deed.      Waiters  v.   Wagley,  232. 

S.  Deed  Construed  to  Convey  Estate  fob  Life  with  Rehaindeb  ts  Feb. 
—  A  father  executed  a  deed  of  conveyance  of  land  to  his  four  children, 
"and  the  heirs  of  their  bodies,  party  of  the  second  part."  In  the  grant* 
ing  clause  and  the  habendum,  the  words  "heirs  and  assigns"  were  used 
without  the  words  "of  their  bodies."  Immediately  preceding  the  Aa> 
bendum  was  inserted  the  clause:  "Meaning  and  intending  by  this  con* 
reyance  to  convey  to  my  said  children  the  use  and  control  of  said  real 
•state  during  their  natural  lives,  and  at  their  death  to  go  to  their  chil- 
dren; should  they  die  without  issue,  to  their  legal  representatives."  It 
WM  held  to  clearly  appear  from  this  clause  that  the  grantor,  by  the  use 
of  the  word  "heirs,"  in  other  parts  of  the  deed,  meant  "children,"  and 
the  deed  was  construed  to  convey  to  the  grantor's  children  a  life  estate 
only,  with  remainder  in  fee  to  their  children.     Oristoold  v.  Hicks,  549. 

4.  WoBD  '.'  Heirs  "  may  be  Construed  to  Mean  "  Children  "  when.  — 

The  word  "heirs,"  in  a  deed,  may  be  construed  to  mean  "children," 
when  it  clearly  appears  from  other  parts  of  the  deed  that  it  is  not  used 
by  the  grantor  in  its  legal,  technical  meaning.     Id, 

5.  Reqistbation  as  Notice  —  Indexino.  —  A  grantee  who  merely  deposits 

his  deed  for  record  in  the  auditor's  office,  or  other  proper  office,  where 
it  is  received  by  the  proper  officer,  does  not  thereby  convey  notice  to 
the  public,  so  that  his  title  cannot  be  prejudiced  through  the  fault  or 
negligence  of  the  officer  in  not  recording  the  deed.  In  order  that  the 
deed  may  constitute  constructive  notice,  it  must  be  duly  and  properly 
recorded  and  indexed,  the  index  being  an  essential  part  of  the  record. 
RUchie  V.  OriffUhs,  155. 

6.  Reqistbation  —  Recorder    Agent    of   Grantee.  —  The    recorder  to 

whom  a  grantee  gives  his  deed  for  the  purpose  of  having  it  recorded 
is  bis  agent,  and  not  the  agent  of  a  subsequent  innocent  purchaser.  The 
recorder  is  responsible  to  the  grantee  only  in  damages  for  his  refusal  or 
neglect  to  record  the  deed  according  to  law,  and  it  is  the  duty  of  the 
grantee  to  see  that  it  is  properly  recorded,  or  accept  the  consequences  as 
between  himself  and  innocent  third  parties  who  are  misled.     Id. 

7.  Certificate  of  Registry  not  Evidence  of  Registration.  —  A  cer- 

tificate that  a  deed  is  properly  recorded,  given  by  the  recorder  to  the 
grantee,  does  not  relieve  the  latter  of  the  responsibility  of  seeing  that 
the  deed  is  properly  recorded,  so  as  to  affect  the  rights  of  an  innocent 
purchaser,  although  it  may  aid  the  grantee  in  recovering  damages  from 
the  recorder.  Id. 
See  Advbrsi  Possession;  Co-tenanot;  Infanot,  2;  Mobtgao^  L 

DEFINITIONS. 

Accretion.     St  LouU  etc  R'y  Co.  v.  Ramaey,  195. 
"Act  of  GKmL"     Blythe  v.  Denver  etc.  R'y  Co.,  40a 
Alluvion.     St.  Louis  etc  R'y  Co.  v.  Ramsey,  195. 
Bawdy-house.     Stale  v.   Webber,  920. 
Book-canvasser.     Emmons  v.  Lewistown,  540. 
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"Boarders."    Moore  v.  Long  Beach  D.  Co.,  265. 

"Children."    Oriswold  v.  Hicks,  549. 

Debt.     Dunamoor  v.  FursUn/eldt,  331. 

Eminent  domain.     Murphy  v.  Mayor,  345;  OaimsviUe  etc  B^  Ch.  r.  Bat,  iM, 

Gift  inter  vivos-      Williamson  v.  Johnson,  117. 

"Hawker."    Emmons  v.  Lewistown,  540. 

"Head  of  family."     Holknoay  v.  HoUcway,  484. 

"Heirs."    Orisiooldv.  Hicks,  649. 

"  Heirs  and  assigns. "    Id. 

"  Heirs  of  their  bodies,  party  of  the  second  part."    Id, 

House  of  ill-fame.     State  v.   Webber,  920. 

"Inevitable  accident."    Blythe  v.  Denver  etc  R'yCo.,  40S. 

"Location."    McFeters  v.  Pierson,  388. 

"Mining  claim."    Id. 

Money  in  cuslodia  legis.     Dunsmoor  v.  Fur8teT\feldt,  831. 

Non-resident.     Carden  v.  Garden,  876. 

"Owner."    McFeters  v.  Pierson,  388, 

"Peddler."    Emmons  v.  Lewistown,  540. 

Penalties.     Harbor  Commissioners  v.  Redwood  Co.,  321. 

"Pool."     Cleveland  etc  R'y  Co.  v.  Closser,  693, 

Postal-clerk.     Magoffin  v.  Missouri  P.  R'y  Co.,  798. 

" Society."    Furnish  v.  Missouri  P.  R'y  Co.,  800. 

DEMAND. 
See  Vendor  and  Pubohasbb,  Ifi. 

DEPOSITIONS. 
DiPOsmoN  Excluded  fob  Incompetency  should  bb  OraBBSD  Ahbw,  it 
Subsequent  Evidence  Reveals  its  Competency.  —  A  dsposition 
which  is  properly  excluded  for  incompetency  in  the  state  of  the  case 
when  it  ia  offered  should  be  ofifered  in  evidence  again,  if  subsequent 
evidence  reveals  its  competency.  And  if  the  party  offering  it  fails  to  do 
this,  he  cannot  complain  of  the  ruling  of  the  court  exolading  ik,  Jone* 
▼.  SL  Louit  etc  R'y  Co.,  176. 

DEPOSITS. 
See  Banks  and  BASKiiro. 

DESCENT  AND  DISTRIBUTION. 
See  Wills,  3,  4. 

DISCRIMINATION. 
See  Cabriebs. 

DISORDERLY  HOUSE. 
Bee  Criiceral  Law,  11;  Libel  and  SLAnia*  %, 

DITCHES. 
See  License,  1,  2. 

DOCUMENTARY   EVIDENCE 
See  Evidence,  1,  2. 
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DOWER. 

FmMaxntmov.  —  Deviss  or  Bequest  to  a  widow  is  presumed  io  be  in  «d> 

ditioQ  to  her  dower,  anleas  it  clearly  appear*  that  it  was  the  intentioa 

of  the  testator  that  it  was  to  be  in  lieu  thereoL     Hatch't  Betate,  109. 

See  Eqcttt,  1;  Homsstkad,  2-6;  Husband  and  Wub,  IL 

DURESS. 
PUADiNO  —  EviDXNOB.  —  DuRESS  iu  the  execation  of  a  eonreyanoe  sboald 
not  be  permitted  to  be  proved,  unless  specially  pleaded.     NordhoU  t. 
NardhoU,  268. 

EASEMENT. 
See  Actions,  2;  Trespass,  S. 

EJECTMENT. 
LcoAi.  TiTLS  TO  Lakd  oaknot  be  Proved  bt  Pabol  Bmmiroi  in  aa  ao* 
tion  of  ejectment.     Kirhpatrick  v.  Clark,  531. 
S.  Equitablk  Titlb  cannot  be  Shown  in  Defenss  nr  EjiKrrMiNT.  —  Only 
Isgal  titles  can  be  investigated  in  an  action  of  ejectment,  and  the  eqni* 
table  title  of  the  defendant  cannot  be  shown  in  defense.    Id. 

%.   MORTOAQOR  CANNOT  MaI^^TAIN  EJECTMENT  AQAIN8T  HIS  MORTGAOEB  VN< 

TIL  the  debt  is  paid,  and  it  cannot  be  paid  by  mere  lapse  of  time.     Spect 

▼.  Sped,  814 

See  Trust  and  Trustbb,  1. 

ELECTION. 
See  Homestead,  2-5. 

ELECTIONS. 
See  OmOE  and  Officers,  1,  2;  Taxation,  A. 

EMINENT  DOMAIN. 

1.  Diversion  or  Small  and  Private  Wateroodrse  by  a  city  for  the  par< 
pose  of  drainage  and  sewerage,  with  the  consent  and  approval  of  the 
land>ownera  through  whose  land  it  runs,  is  not  an  exercise  of  the  right 
of  eminent  domain.     Murphy  v.  Mayor  etc  of  Wilmington,  346. 

M.  Damages  —  Injury  from  Construction  and  Operation  of  Pubuo 
Works.  —  When  by  the  constmctioo  of  any  works  there  is  a  physical 
interference  with  any  right,  public  or  private,  which  the  owner  or  oo- 
cnpier  of  property  is  by  law  entitled  to  make  use  of  in  connection  with 
such  property,  and  which  gives  an  additional  market  value  thereto 
apart  from  the  uses  to  which  any  particular  owner- or  occupier  may  put 
it,  there  is  a  right  to  compensation,  if,  by  reason  of  such  interference, 
the  property,  as  property,  is  lessened  in  value.  OcunesvUU  etc.  R'y  Co. 
V.  HaU,  42. 

%,  Constitutional  Law  —  Damages  for  Operation  of  Public  Works. — A 
constitutional  provision  that  "no  person's  property  shall  betaken,  dam- 
aged, or  destroyed  for  or  applied  to  a  public  use  without  adequate  com* 
pensation  being  made  "  is  sufficiently  comprehensive  to  include  damages 
resulting  from  the  operation  of  public  works,  as  wall  as  thoee  which  are 
inflicted  by  their  construction.     Id. 
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CoNsnTrmowAi,  Law  —  Damages  for  Opkkatiox  of  Railroad.  —  Under 
a  constitutional  proviaion  that  "no  person's  property  shall  be  taken, 
damaged,  or  destroyed  for  or  applied  to  a  public  use,  without  adequate 
compensation  being  made,"  a  land- owner  whose  property  is  injured  by 
the  construction  of  a  railroad,  and  the  vibration,  smoke,  noxious  vapors, 
and  noise  of  passing  trains,  is  entitled  to  damages,  although  such  road 
is  not  upon  his  land  nor  is  any  of  his  property  taken  in  its  construction. 
Id. 

EQUITY. 

1.  Court  o»  Eqcitt  cannot  Reform  Deed  o»  Married  Woman.  —  A  court 
of  chancery  cannot  reform  the  deed  of  a  married  woman  not  acting  as 
•  femt  sole.  And  where  a  husband  and  wife  join  in  a  conveyance  of 
her  land,  which  by  mistake  conveys  only  her  dower  interest  therein, 
although  she  intended  to  convey  her  entire  estate,  acts  passed  to  cure 
defectively  acknowledged  deeds  of  married  women  do  not  apply  to  such 
conveyance.     Bowden  v.  Bland,  179. 

t.  Parties  to  Suit  in  Equity,  Who  are  Proper.  —  The  rules  of  pleading 
in  equity,  while  the  same  in  form  with  those  in  actions  at  law,  are 
broader  and  more  elastic,  by  reason  of  the  inherent  character  of  the  re-, 
lief  which  may  be  sought  and  given;  and  it  is  a  general  rule  in  equity 
that  all  per.sons  materially  interested,  either  legally  or  beneficially,  in  the 
subject-matter  of  a  suit  are  to  be  made  parties  to  it,  so  that  there  may  be 
a  complete  decree  which  shall  bind  them  all.     Townsend  v.  Bogert,  835. 

8.  Claimant  mat  bk  Made  Party  and  Required  to  Disclose  his  Inter- 
est WHEN.  — Where  a  plaiatiflF  in  a  suit  in  equity  knows  that  a  third 
person  claims  an  interest  in  the  subject-matter  of  the  suit,  but  does  not 
know  the  nature,  extent,  or  merits  of  the  claim,  he  may  state  the  facts, 
call  in  the  claimant  as  a  party,  and  require  him  to  disclose  his  alleged 
interest.     Id. 

4.  Equity  will  not  Entertain  Jurisdiction  when  the  only  object  is  to  ob- 

tain a  consolidation  of  actions  or  to  save  the  expense  of  separate  actions, 
or  where  the  claim  of  right  rests  on  a  mere  question  of  law,  as  for  as- 
certaining the  legality  of  the  proceedings  of  a  municipal  corporation  in 
levying  a  tax.     Muiyhj/  v.  Mayor  etc.,  345. 

5.  Cloud  on   Title.  —  A  lien  or  encumbrance,  to  throw  a  cloud  on  title 

to  real  property  so  as  to  give  the  owner  a  right  to  relief  in  equity, 
must  be  one  that  is  regular  and  valid  on  its  face,  though  in  fact  irregu- 
lar and  void  from  circumstances  which  must  be  proved  by  extrinsic  evi- 
dence.    Id. 

d.  Illeqal  Assessment  —  Cloud  on  Titlb.  —  Where  the  illegality  of  a 
municipal  assessment  or  tax  is  apparent  on  the  record  of  the  proceed^ 
ings,  and  requires  no  extrinsic  evidence  to  show  it,  such  assessment 
or  tax  is  not  a  cloud  upon  title,  and  the  remedy  of  the  owner  is  by  action 
at  law,  and  not  by  suit  in  equity.     Id. 

7.  Cloud  on  Title  —  Illboal  Municipal  Assessment. — Where  a  city 
ordinance  imposes  certain  conditions  which  must  be  complied  with 
in  order  to  make  a  local  municipal  assessment  or  tax  valid,  a  fail- 
ure to  comply  with  any  one  of  the  conditions  renders  the  tax  void;  and 
when  such  failure  appears  from  the  face  of  the  proceedings,  no  cloud  on 
the  title  is  created,  and  the  remedy  of  the  land-owner  is  by  action  at 
'aw,  and  not  by  suit  in  equity.     Id. 

8««  Banks  and  Bankino,  9;  Contracts,  6;  Ejectment,  2;  Judomemt^ 
4,  5;  Penalty,  3;  Set-off,  1,  6. 
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ERROR. 
See  Apfkal  and  Errob. 

ESTOPPEL. 

1.  BxBOUTOB  NOT  EsTOPFBD  BY  HIS  OwN  VoiD  DsKD.  —  An  execntor  ia  not 

estopped  by  his  own  void  deed  of  land  from  suing  to  dispossess  persons 
claiming  under  it.     Chase  v.  Cartright,  207. 

2.  FRAUDULKirr  Conveyance.  —  A  judgment  creditor  who  sells  an  equity  of 

redemption  under  execution,  thereby  asserts  the  validity  of  the  mort- 
gage, and  is  estopped  from  afterwards  denying  its  validity  by  asserting 
that  it  was  fraudulent  as  to  creditors.     Knoop  v.  Kelsey,  777. 

8.  ElsTOPFKL  IN  Pais  against  Married  Wo.man  must  be  Specially  Plbaded 
as  new  matter,  to  be  available  as  a  defense,  and  cannot  be  proved  under 
a  general  or  specific  denial.     De  Votie  v.  McGerr,  426. 

4  Advantaob  Taken  of  Void  Divorce  Decree,  when  an  Estoppel. 
—  When  a  wife,  without  cause,  deserts  her  husband  and  home,  lives 
for  years  in  adultery,  and  afterwards,  learning  that  a  divorce  has  been 
procured  by  her  deserted  husband,  causes  a  marriage  ceremony  to  be 
performed  with  her  paramour,  and  continuously  lives  and  cohabits  with 
him  as  his  wife  until  the  death  of  her  abandoned  husband,  she  cannot 
take  advantage  of  the  fact  that  the  divorce  decree  is  void  for  want  of 
proper  service  of  process,  and  successfully  assert  against  the  heirs  her 
right,  nnder  the  statute,  to  the  estate  of  the  deceased  husband  as  his 
widow,  notwithstanding  these  facts  were  not  brought  to  the  notice  of 
the  court  at  the  time  that  the  divorce  decree  was  adjudged  invalid. 
Arthur  v.  Israel,  381. 

ft.  Estoppel  by  Taking  Advantage  of  Void  Divorce  Decree.  —  A  hus> 
band  or  wife  who  accepts  the  benefits  and  privileges  of  a  void  decree  of 
divorce  cannot  afterwards  repudiate  his  or  her  action,  and  urge  its  inva- 
lidity.    Id. 

&  Estoppel  by  Taking  Advantage  of  Void  Divorce  Decree.  —  Public 
policy  as  well  as  private  interest  requires  that,  so  far  as  is  consistent  with 
law,  one  who  has  attempted  to  profit  by  a  supposed  divorce,  and  has  ex> 
ercised  the  resulting  privilege  of  remarriage,  shall  not,  for  the  mere  pur- 
pose of  obtaining  property,  be  permitted  to  repudiate  his  election.     Id. 

Bee  Banks  and  Banking,  10;  Deposition;  Insurance,  2;  Mcimioipal  Cob- 
porations,  2,  3;  Pleading,  7. 

EVIDENCE. 

1.  Pboof  of  Written  Communication.  —  A  witness  cannot  testify  to  facts 

communicated  by  him  by  letter  to  another,  when  the  letter  itself  can  be 
produced.     Mr  Duff  v.  Detroit  etc.  Co.,  673. 

2.  Records  of  Board  of  Health  not  Evidence  between  Private  Parties 

OF  Facts  Recorded.  —  The  records  of  a  board  oi  health  of  a  city,  re- 
quired by  police  regulations  to  be  kept  for  local  and  specific  purposes, 
are  not  public  records  in  such  sense  as  makes  them  evidence  in  a  con- 
troversy between  private  parties  of  the  facts  recorded,  Btiffalo  Loam  etc. 
Co.  V.  KnighU  Templar  etc  Ass'n,  839. 
3*  Laws  of  Another  Statb.  —  Though  on  a  hearing  on  habeas  corpus  a  single 
section  of  the  criminal  code  of  iiuother  state  is  read  in  evidence,  the  court 
will  look  to  the  whole  code,  to  ascertain  what  the  law  of  the  state  is  upon 
the  subject  before  it     Ex  parte  Spears,  341. 
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4  MnroRs  —  ADHrasiBtLnr  or  Dbclarations  aoait* st.  —  In  «o  action  by 
the  guardian  of  minor  orphan  children  of  a  vendee  against  the  vendor 
nnder  a  contract  for  the  sale  of  land,  declaration*  made  by  the  grand- 
parents of  snch  minors  after  the  death  of  the  parents,  and  withont  any 
anthority  to  bind  their  interests,  are  inadmissible  as  against  them. 
Phillips  ▼.  Hemdon,  69. 

B.  Value  of  Pebsonal  Propertt,  how  Proved  ih  Absence  o»  Local 
Mabkbt.  —  Where  the  value  of  personal  property  cannot  be  fixed  by 
the  proof  of  local  markets,  it  may  be  done  by  proof  of  value  at  the 
nearest  point  where  similar  property  is  bought  and  sold,  with  proper 
addition  or  deduction  for  cost  of  transportation  and  the  hazard  and  ex- 
pense incident  thereto,  according  as  the  property  is  held  for  sale  or  for 
use.  But  evidence  of  the  value  of  snch  property  in  a  distant  market  is 
not  admissible  unless  it  is  proved  that  there  is  no  adequate  local  market, 
or  that  the  two  markets  are  interdependent  emd  sympathetia  Jone$  v. 
8t.  Louia  etc  Ry  Co.,  175. 

C  When  Admissible. — It  is  sufficient,  to  entitle  evidence  to  admission, 
that  there  is  some  evidence,  direct  or  circumstantial,  tending  to  make 
it  competent;  for  it  is  not  necessary  that  the  connecting  evidence  should 
distinctly  establish  the  facts  which  give  the  character  of  competency  to 
the  testimony,  as  the  conrt,  in  admitting  testimony,  does  not  conclusively 
adjudge  that  the  evidence  establishing  its  competency  is  sufficient  to 
fully  prove  the  requisite  faet.  It  simply  declares  that  there  is  some 
evidence  tending  to  make  the  testimony  competent.  Cleveland  etc  Itp 
Co.  v.  Cloaser,  593. 

See  Animals,  1;  Appeal  and  Erbob,  4;  Assault;  Boundabies;  Cabrikbs, 
19,  20;  Deeds,  7;  Duress;  Fraud,  5;  Husband  and  Wife,  5;  Libel 
AMD  Slandbb,  4,  6;  Pabent  and  Child,  1,  2;  Tbial,  4;  Usaob,  2. 

EXCESSIVE  DAMAGEa 
See  Damages,  4. 

EXECUTION. 

1.  ExEOunoH,  ExEMTTTON  07  Pbopbbtt  rROM.  —  Statutes  exempting  prop- 

erty from  forced  sale  should  he  liberally  construed.    In  re  MeManua,  250. 

2.  ExECJUTiON,  Exemption  of  Propertt  from.  —  The  safe  of  a  jeweler, 

necessary  and  useful  in  conducting  his  business,  and  withont  which  he 
cannot  conduct  it  to  any  profitable  end,  is  exempt  from  execution  as  an 
implement  of  an  artisan  necessary  to  carry  on  his  trade.     Id, 

%,  Execution  must  Describe  Judombnt.  —  An  execution  must  show  upon 
what  judgment  or  decree  it  is  based,  for  and  against  whom  it  issues, 
the  amount  ot  amounts  to  be  taken  from  the  latter  for  the  benefit  of  the 
former,  and  should  also  show  the  date  at  which,  and  the  court  where, 
the  judgment  was  rendered.  An  execution  which  fails  to  show  the 
judgment  or  decree  upon  which  it  issues  is  not,  in  legal  contemplation, 
an  execution  at  all,  and  confers  no  authority  whatever  upon  the  sheriff 
to  whom  it  is  directed.     Broum  v.  Duncan,  646. 

4.  Sals  Made  aitxb  Death  of  Judombnt  Dbbtob  nnder  an  execution  is* 
sued  prior  to  his  death  vests  a  good  title  in  the  purehaser,  and  though 
he  is  the  judgment  creditor,  this  will  not  avoid  the  sale,  and  if  it  renders 
it  voidable,  it  can  only  be  attacked  directly  or  by  answer  calling  for  th« 
equitably  interposition  of  the  court.  Beraert  r.  Rhinehart,  (KW. 
Am.  St.  Rkp.,  Vol.  XXIL  — 61 
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(k  Ratxticatioh  Off  ExxoanoH  Issued  wrrBOirr  Actboritt. — A  pUfaitlff 
haa  the  right  to  control  the  iaaaing  of  execotion  npoD  a  Judgment  in  hia 
favor}  bat  if  an  execotion  ia  issned  without  hia  aathority,  and  be  ratifiaa 
aooh  aot,  the  execotion  becomes  valid  and  Unding  aa  to  porchaaen  oa* 
der  it  in  good  faith.     Wella  v.  Bowtr,  670. 

ft  Sfxoial  Executions  hot  Authorized  yraxs.  —  A  decree  ordering  each  of 
tiie  defendants  in  an  action  to  pay  a  certain  proportion  of  all  the  ooata 
doea  not  aothorlze  the  iaaoance  of  special  execnti<Mi8.  ESxoept  in  caaea 
provided  for  by  the  statote,  execotioaa,  in  Illinois,  are  general,  and  the 
right  of  the  party  in  whose  favor  the  writ  is  issoed  to  ^ect  on  wliat  prop- 
arty  not  exempt  from  execotion  be  will  have  the  same  levied  does  not 
give  him  a  right  to  a  special  execotion.     Brovm  v.  Dvnecm,  64S. 

V.  SsFABATB  EbcEOunoNs  MUST  BB  IssuED  WHEN.  —  Where  the  coort  orden 
aaoh  of  the  defendants  in  an  action  to  pay  a  certain  proportion  of  all  the 
ooata,  execotion  can  (mly  properly  Lssoe  against  eaoh  of  soch  deieadanta 
aeparately  for  that  proportion,  when  assessed  by  the  derk.  One  ia  in  no 
way  liable  for  the  coats  adjudged  against  another,  nor  ia  any  Joint  UabU- 
itf  created  by  soch  order.     Id, 

See  Judicial  Sale,  8. 

EXECUTORS  AND  ADMINISTRATORS. 
Dama  to  Exkcutobs  Passes  Title  in  Feb  whek.  —  Where  a  testator 
by  hia  will  gives  his  {H-operty,  both  real  and  personal,  to  his  exeootors, 
with  power  to  dispose  of  it  to  the  best  of  their  jodgment,  directs  them  to 
pay  eertain  large  legacies,  and  devises  over  the  estate  then  remaining, 
the  executors  hold  the  legal  title  to  the  property  in  fee,  in  troat^  for  tha 
eettuit  que  truatenL     Cham  v.  Cartright,  207. 

Saa  Abatbksst;  Estoppel,  1;  Subbttbhip,  1,  8. 

EXEMPTION. 
See  ExECunoHS,  1,  S. 

EXPERTS. 
Sea  WiTNBSSBS,  L 

EXTRADITION. 

L  Fuomv  WBOm  Jusnos  —  Habeas  Corpus.  —  The  governor  of  ttia  atala 
baa  no  aotlK>rity  to  issoe  his  warrant  for  the  arrest  of  an  alleged  fugitive 
from  jostioe,  unless  he  has  been  charged  with  crime  in  a  state  whence  it 
iti  alleged  he  has  fled,  either  by  indictment  or  affidavit;  and  whether  ha 
ia  BO  charged  is  a  question  of  law,  always  open,  on  the  faoe  of  the  papers, 
to  Judicial  inquiry,  oo  wa  application  for  hia  discharge  on  kabtat  eorpma. 
Bx  parte  8pear$,  341. 

iL  Fuorrmi  from  Justiob  is  not  Charobd  with  a  Cbikb  AuTHORiziiia  thb 
OovERNOB  TO  IssuB  A  WARRANT  for  bis  arrest,  when  the  only  oharga 
against  him  is  contained  in  an  affidavit,  stating  that  the  affiant  has  rea* 
aon  to  believe,  and  does  believe,  that  he  baa  committed  a  eertain  oriiB% 
■aming  ik    Id. 

FALSE  REPRESENTATIONS. 
Sea  Fraud. 
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FENCES. 
8m  Bailboad  Compakih,  8. 

FINDINGS. 
See  Tbial,  6,  0, 

FINDINGS  OP  PACT. 
See  Appkal  and  Ebeob,  8;  9L 

FIXTUREa 

BKonra,  WITH  m  Boilkb  and  Attaohmskts,  placed  apon  and  leoorely 
attached  to  the  pablio  lands  of  the  United  State*  by  the  locator  and 
ooenpier  of  a  mining  claim  thereon,  for  the  purpose  of  operating  sach 
elaim,  constitatea  a  part  of  the  realty,  and  therefore  ia  not  liable  to  seiz* 
nre  and  sale  under  execution  aa  personalty.  SoaeviUe  A.  Min.  Co.  t.  louu 
a.  Mm.  Co.,  873. 

Maohutebt  —  RcTLB  FOB  DuTEBMiNiiro.  —  The  intention  of  the  owner 
in  attaching  machinery  to  land  must  be  considered  in  deciding  whether 
or  not  it  becomes  a  fixture;  and  if  it  appears  that  he  attached  the 
machinery  with  a  view  to  its  remaining  permanently,  it  most  be  treated 
•■  real  estate.  His  intention  is  to  be  inferred  from  the  nature  of  the 
•rtiole  affixed,  the  relation  and  situation  of  the  party  making  the  an* 
naxation,  tiie  structure  and  mode  of  annexing,  and  the  purpote  iot 
which  11m  annexation  btus  been  made.     Id. 

FORECLOSUEEL 
See  MoBTOAGB,  9-19L 

FOREIGN  CORPORATIONa 
See  CoRPOBATioMS,  8-18. 

FORFEITURE. 
See  Statutbs,  L 

F0RGER7. 
8m  Bahxs  avd  Ba^kino,  10-lS. 

FRAUD. 

Fbavo  ■vr  Ba  Spboiallt  Pi.saded  in  an  answer,  m  well  aa  fai  •  mb* 
plaint*  to  be  available  aa  a  defense.     De  Votie  v.  McOerr,  428. 

Fbaud  Mxnrr  bb  Spbciallt  Plbadbd.  —  When  defendant's  claim  of  title 
springs  oat  of  or  rests  upon  the  alleged  fraud  or  fraudulent  conduct  of 
plaintiff^  so  that  but  for  the  fraud  plaintiffs  title  would  be  good,  such 
fraud,  being  the  souree  and  foundation  of  defendant's  claim,  is  essen* 
tially  new  matter,  and  must  be  pleaded,  or  it  cannot  be  proved.     Id. 

Bvwncxxm  Aixeoation  or.  —  A  complaint  alleging  facts  which,  if 
proved  to  be  true,  would  establish  fraud  as  a  conclusion  of  law  suffi- 
oiently  alleges  fraud,  without  a  specific  declaration  that  such  facts  are 
fraudulent.     Andrews  v.  King  County,  136. 

PiAACiso  Fraud  when  Necbssart.  —  When  a  sheriff  is  sued  for  posses- 
■ion  or  conversion  of  property,  and  denies  the  title  of  the  plaintiff  be  may. 
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ander  snch  denial,  prove  that  a  transfer  to  plaintiff  was  made  to  hinder, 
delay,  or  defraud  creditors  of  the  vendor,  and  that  the  sheriff  represents 
one  of  such  creditors.     Mason  v.  Vested,  310. 

B.  Paoor  or  Intbnt.  —  The  intention  of  one  party  to  deceive  and  defraud 
another  is  sufficiently  made  out  by  showing  that  a  false  affirmation  has 
in  fact  been  made  by  the  party  concerning  a  matter  about  which  he 
has  no  actual  knowledge,  under  circumstances  showing  that  the  matter 
spoken  about  was  better  known  to  the  party  making  the  representations 
than  to  the  other  party.     Lahay  v.  City  Nat.  Bank,  407. 

8.  Falsb  Rkprbsxmtatiohs  —  Recovery  of  Momet  Paid  is  Consequbncb 
OS.  —  Where  a  bank  innocently  and  ignorantly  pays  money  to  the  holder 
of  an  instrument,  relying  upon  the  false  representation  of  a  third  per* 
son  that  he  knows  the  holder  to  be  the  true  payee,  it  may  recover  from 
saoh  person  the  amount  which  it  is  afterwards  compelled  to  pay  to  the 
true  payee  in  consequence  of  its  reliance  upon  such  representations. 
The  statute  of  frauds  is  not  a  defense  in  such  case.     Id. 

7.  Falsb  Rkpresbntations  —  Liability  of  Party  Making.  —  When  one 

positively  assures  another  that  a  certain  statement  is  true,  knowing  it 
to  be  false,  and  professing  at  the  time  to  speak  of  his  own  knowledge, 
and  about  a  matter  not  known  to  the  party  to  whom  the  representations 
are  made,  he  is  not  allowed  to  complain  that  too  much  reliance  has  been 
placed  upon  the  truth  of  his  statement,  and  is  liable  for  all  damages  r«« 
salting  therefrom.  Id. 
8o6  AOBHCT,  6;  Banks  and  Banking,  8,  9;  Judohbnts,  4,  6}  Tbost  ahd 

Trustbb. 

FRAUDULENT  CONVEYANCES. 

1.  Sai.1  Madb  to  Hindbb,  Delay,  or  Defraud  Creditors  is,  as  to  them, 

absolutely  void,  and  not  voidable  merely.     Mason  v.  Vestal,  310. 

2.  Thocgh  a  Dbbtor  Conveys  Property  with  the  intention  of  defrauding 

his  creditor,  the  latter  cannot  complain,  if  the  former  retains  or  subse* 
quently  acquires  property  out  of  which  the  debt  may  be  collected. 
Brumbaugh  v.  Richcreek,  649. 

8.  A  Cbbditob  cannot  Maintain  an  AanoN  to  Set  Asidb  a  Conveyanct 

of  his  debtor  as  fraudulent,  unless  he  shows  that  his  debtor  has  not,  at 
the  time  the  action  is  brought,  any  property  out  of  which  the  payment 
of  the  debt  can  be  compelled,  though  when  made,  such  conveyance  left 
the  debtor  without  any  property  subject  to  execution.     Id, 

4  Bona  Fidb  Purchaser  from  Fraudulent  Vendbb.  —  A  purchaser  from 
an  insolvent  debtor  who  sells  in  fraud  of  his  creditors  must  prove  that, 
without  notice  of  the  fraud,  he  paid  the  purchase-money,  or  gave  his 
negotiable  note  therefor;  otherwise  he  acquires  no  title,  and  will  not  be 
protected.     Tilltnan  v.  Heller,  77. 

%,  Bona  Fidb  Purohasbb  —  Part  Payment  —  Burden  of  Proof.  —  An  in* 
nocent  purchaser  from  an  insolvent  debtor  selling  in  fraud  of  his  credi- 
tors, who  only  pays  part  of  the  consideration  in  cash,  and  gives  his  note 
for  the  balance,  will  be  protected  only  to  the  extent  of  the  payment 
actually  made,  unless  the  note  is  negotiable;  and  the  harden  of  proof  is 
upon  him  to  show  its  negotiability.     Id. 

•.  Iktbht — Bona  Fidb  Purchaser  —  Burdbn  of  Proof,  when  Shiftv.  — 
Under  a  statute  making  conveyances  in  fraud  of  creditors  void  as  to 
them,  and  providing  that  "this  article  shall  not  affect  the  title  of  a  pur- 
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chMer  for  a  ralnable  consideration,  unless  it  appear  that  he  had  notioe,** 
the  creditor,  in  order  to  defeat  the  conveyance,  ia  bonnd,  first,  to  show 
the  frandulent  intent;  the  purchaser  must  then,  in  order  to  sustain  tiia 
purchase,  show  that  he  has  paid  value;  this  being  shown,  the  burden 
again  shifts,  and  the  creditor,  in  order  to  prevail,  must  show  ttiat  at 
the  time  of  the  payment  the  purchaser  had  notice  of  the  fraud.  Id, 
See  Estoppel,  2;  Fraud,  5;  Insanb  Pbbsovs. 

FRAUDULENT  REPRESENTATIONa 
See  Saubs,  2. 

FUGITIVE    FROM    JUSTICE. 
See  Criminal  Law,  7-9;  ExTRADinoa. 

GARNISHMENT. 
See  Attachment  and  Garnishmktc 

GAS    COMPANIES. 
L  CoMTRAor  Rights  under  Charter  —  Reoxtlation  ow  Prioi  or  Gab.  — 

A  charter  granted  by  the  state  to  a  gas  company,  giving  it  the  power  to 
make  and  vend  gas,  constitutes  a  contract  between  it  and  the  state,  and 
carries  with  it  the  right  to  fix  the  price  of  gas  thus  made  and  sold;  and 
after  it  has  accepted  the  terms  of  an  ordinance  passed  by  a  city  fixing  the 
price  of  gas  supplied  to  it  by  such  company,  the  price  thus  fixed  cannot 
be  reduced  by  legislative  action,  state  or  municipal.  StaU  ▼.  Laded* 
O.  Co.,  789. 
2.  Police  Power — Regulation  of  Price  of  Gas — Contract  Bights  under 
Charter.  —  Where  a  state  has  granted  a  company,  by  charter,  the  right 
to  make  and  vend  gas,  it  has  the  right  to  fix  the  price  of  gas  sold  by  it, 
and  the  subsequent  regulation  of  such  price  by  the  state  or  by  mnnici- 
palitiea  is  not  an  exercise  of  police  power  which  cannot  be  abridged  bj 
contract.     IcL 

See  Municipal  Corporations. 

GIFTa 
1.  Gdt  Madb  Perfbct  bt  Dbliybbt  and  acceptance,  and  by  a  competent 

party,  is  irrevocable;  but  to  constitute  a  gift  inter  vivos,  the  donor  must 
voluntarily  deliver  the  property  and  part  with  all  present  ajxd  future 
dominion  over  it.  Williamaon  v.  Johnson,  117. 
S.  Gift  in  Contemplation  of  Marriage  —  Revocation  of. — Where  a  woman 
receives  money  from  a  man  for  the  purpose  of  carrying  out  her  promise 
to  marry  him,  and  then  refuses  to  keep  her  promise,  without  cause,  she 
may  be  compelled  to  refund  such  money  in  an  action  of  attumpsit.    Id. 

GOVERNOR. 
See  Mandamus,  4,  fi. 

GUARANTOR. 
See  Negotiable  Instruments,  3,  6,  flL 

GUARDIAN   AND   WARD. 
L  Guardian  cannot  Act  fou  his  Ward  in  Partition  when. — A  guar* 
dian  whose  interest  is  hostile  to  that  of  his  ward  is  incompetent  to  act 
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Cor  hii  ward  In  respeot  to  that  interest.  Where,  therefor*,  a  gaar<IiaD 
and  hifl  ward  are  tenants  in  common  of  land,  it  is  error  to  decree  a  par* 
tition  between  them  in  a  snit  broaght  in  the  names  of  the  guardian  and 
Um  infant  by  tncfa  guardian.  In  snch  a  case,  the  minor  sbonld  either  be 
made  defendant  and  have  a  guardian  ad  litem,  or  should  petition  by  his 
next  friend  or  guardian  ad  litem  and  be  represented  by  counsel  distinct 
from  those  representing  his  guardian.  A  statute  providing  that  an  in- 
fant may,  by  his  guardian  or  next  friend,  petition  for  partition  of  lands 
means  when  such  guardian  or  next  friend  is  competent  to  act  in  th« 
ease.  RoodJumse  v.  Roodkouae^  639. 
&  Admissiohs  of  Guardian  do  not  Bind  Ward.  —  Where  a  guardisui  makes 
admissions  inconsiderate,  unnecessary,  and  prejudicial  to  the  rights  of 
hia  ward,  the  court  will  not  permit  the  ward's  rights  to  be  prejudioed 
by  sooh  admissions.  Bi^falo  Loan  etc  Co,  y.  Kstigki*  Tentplar  etc  Aa^n, 
889. 

HABEAS  CORPUS. 

Taja  A  JxrDOMXsv  or  Coswjnoti  is  E^rronsoos  because  the  affidayit  on 
which  it  was  founded  does  not  state  a  public  offense  does  not  entitle 
the  defendant  to  be  discharged  upon  babeaa  corpua,  MeLama^Uiu  ▼. 
Bfftfffffi,  668. 

See  ErrRADmoN,  2. 

HIGHWAYS. 

1.  HiOHWATB  BT  UsBB.  —  A  highway  established  by  user  need  not  be  of  the 
■tatotory  width.  A  highway  by  user  becomes  such  to  the  width  and 
extent  used,     ffo^rne  County  Sao.  Bank  v.  SlockweU,  708. 

L  HUHWATS  BT  UssR  —  Abandonmsnt.  — A  highway  established  by  user, 
or  any  portion  of  it,  may  be  lost  by  non-xiser,  but  the  non-ussr  will  not 
afEsot  the  portion  kept  in  use.    Id. 

HOMESTEAD. 

L  Widow  akd  Step-mothkb  as  Hkad  of  FAmXiT. — When  a  testator's 
widow,  who  is  the  step-mother  of  his  minor  children,  undertakes,  after 
his  death,  to  keep  together,  care  for,  and  support  them,  she  has  a  right, 
aa  the  head  of  a  family,  to  take  a  homestecul  in  his  real  estate.  ffoOowag 
T.  HoUowag,  484. 

ft   HomSTBAD  AND  DOWBR  —  WIDOW'S  RiOUT  TO,  UNDER  WlLL.  —  A  devise 

by  a  husband  to  his  wife  does  not  extinguish  the  widow's  right  to  both 
homestead  and  dower,  unless  such  intent  dearly  appears  from  the  terms 
of  the  will;  and  although  it  need  not  appear  in  express  words,  still,  if  it 
is  doubtful,  she  will  not  be  excluded.     HatcK$  Bttate,  109. 

IL  BlOHT  OF  Widow  to,  xhtdbr  Will.  —  A  husband  and  father  cannot  by 
will  deprive  his  widow  and  minor  children  of  their  homestead  right,  but 
the  provisions  of  his  will  may  be  so  clearly  expressed  to  be  in  lien  of 
homestead  that  his  widow  may  be  compelled  to  choose  which  she  will 
take,  and  by  electing  to  take  the  former,  renounce  the  latter.     Id. 

L  HomsTKAD  AND  DowKR  —  WiDOw's  RiOHT  TO.  —  Under  a  will  by  which 
a  husband,  after  making  two  specific  bequests,  devised  the  residue  of  hia 
estate,  real  and  personal,  one  third  to  his  wife,  two  ninths  to  his  daugh- 
ter, and  four  ninths  to  his  son,  the  widow  will  take  both  ber  homestead 
and  dower.     Id. 
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HosnCSTBAD  AND  DOWKK  —  WiDOW's  RiGHT  TO,  UWDEK  WlIX.  —  Whert  ft 

widow  who  ia  a  devisee  nnder  her  husband's  will  oconpies  with  her  ohil* 
dren  and  earriea  on  the  farm  in  which  she  olaimB  a  homestead  for  several 
years  after  her  husband's  death,  without  having  either  her  homestead  or 
dower  set  out  to  her,  she  is  not  thereby  deprived  of  the  right  to  both 
homestead  and  dower  in  her  husband's  estate.     Id. 

When  Expires.  —  As  against  creditors,  a  homestead  held  by  a  widow  ia 
her  deceased  husband's  estate  does  not  expire  until  her  death.  JToflo* 
vayv.  HoUoway,  484. 

When  Terminates.  —  Whether  widow's  homeatea«d  in  her  deceased  hus- 
band's estate  lasts  during  her  lifetime,  as  against  the  children,  who  have 
ftll  arrived  at  age,  or  whether  they  are  then  entitled  to  a  division  of  the 
estate  as  provided  in  their  father's  will,  qucere.     Id. 

Sale  ov  Houbstead  or  Decedent  dubino  Mimobit7  or  his  Childreh 
Void.  —  Where  land  owned  by  a  father  who  leaves  minor  children  was 
a  homestead  at  the  time  of  his  death,  a  sale  thereof  made  during  their 
minority  is  void.     Kesainger  v.  Wilson,  220. 

Estates  os  Houbstead  and  of  Inheritance  Separate  and  Distinct 
WHEN.  —  Where  a  father  seised  of  a  homestead  dies  leaving  two  minor 
children  as  his  heirs,  they  have  two  separate  and  distinct  estates  in  the 
land,  —  an  estate  of  homestead  and  an  estate  of  inheritance,  —  their  right 
to  the  possession  and  enjoyment  of  which  does  not  exist  at  one  and  the 
same  time,  and  neither  of  which  estates  is  merged  in  the  other.  The 
heirs,  in  such  case,  have  two  rights  of  entry  upon  the  land,  —  one  when 
they  become  entitled  to  the  homestead,  and  the  other  when  the  younger 
attains  hia  majority.     Id. 

HOUSE  OP  ILI^FAME. 
See  Cbiminal  Law,  11;  Libel  and  Slandhb,  S, 

HUSBAND    AND    WIFE. 

Judomxkt  Lien  against  Husband  —  Eftbct  ov  Joint  Convbtano.  — 
When  husband  and  wife,  by  joint  deed  of  bargain  and  sale,  convey  in 
fee-simple,  and  for  full  value,  lands  devised  to  her,  the  right  of  the  hue- 
band  to  take  as  tenant  by  the  curtesy  is  extinguished,  and  the  purchaser 
takes  the  land  free  of  any  existing  judgment  liens  agadnst  the  bnsband. 
Bvans  v.  Lobdaie,  358. 

Husband  not  Dbtbattdbd  bt  Wife's  Ptjbchasing  Land  so  as  to  Pbb> 
VENT  HIS  Right  ov  Dowbb  from  Attaching.  —  It  is  no  (rand  upon  a 
husband  for  his  wife,  in  purchasing  lands  with  her  own  separate  means, 
or  with  means  derived  from  sources  other  than  her  husband,  to  have  the 
title  conveyed  to  a  trustee  for  the  express  purpose  of  preventing  his 
right  of  dower  from  attaching  thereto.     Kirkpatridk  v.  Clark,  531. 

Negligence— Right  of  Husband  to  Recoveb  fob  Loss  of  Sooiett  ov 
Wife — Basis  of  Recovery.  —  A  husband  is  entitled  to  recover  compen> 
lation  for  the  loss  of  the  society  of  his  wife,  resulting  from  the  negligence 
of  a  third  party,  and  the  word  "  society,"  in  this  connection,  means  saeh 
capabilities  for  usefulness,  aid,  and  comfort  as  the  wife  possessed  at  the 
time  of  the  injury.  Any  diminution  of  those  capacities  resulting  from 
the  negligence  of  a  third  person  constitutes  a  just  basis  for  an  award  of 
compensatory  damages  therefor.     Fumiah  v.  Mitaouri  P.  B^y  Co.,  800. 

Negliqknob  —  Loss  of  Society  of  Wife  —  Necessity  of  Direct  Proof 
OF  Valob.  —  In  an  action  by  a  husband  to  recover  for  the  loes  of  the 
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•oeiety  of  hia  wife,  resulting  from  the  negligence  of  a  third  party,  direct 
proof  of  the  value  of  such  loss  is  not  required;  for  upon  the  establishment 
of  the  fact  of  suoh  loss,  the  assessment  of  reasonable  compensation 
therefor  neoessaurily  rests  in  the  discretion  of  the  court  or  jury  trying 
the  fact     Id. 

6l  Sbparats  Pbopkbtt  —  Evidence  of  Titlb.  —  The  return  of  separate 
personal  property  of  the  wife  for  assessment  by  her  husband  as  hk 
own,  or  of  a  mortgage  of  such  property  by  him  as  his  own,  ia  not  evi- 
dence against  the  wife's  title,  unless  supplemented  by  proof  of  her 
knowledge  and  consent     De  Votie  v.  McOerr,  426. 

8.  SxFARATS  Propbrty  —  Husband's  Debts.  —  The  separate  property  of  • 
wife  becomes  subject  to  the  payment  of  her  husband's  debts  only  when 
he  is  permitted  to  deal  with  and  obtain  credit  upon  it  as  his  own,  with 
her  fall  knowledge  and  consent     Id. 

7.  Harhibd  Woman  oavmot  Bind  Hbrsslt  by  Exboutobt  Cont&aoi  to 
CosTBT  her  real  estate.     Watten  v.  Wagley,  232. 

See  AoBHOT,  6;  Eqcitt,  1;  JuDOMEHTa,  8;  Vfnjja,  L 

IMPRISONMENT. 
See  Criminal  Law,  2, 

INDEMNITOR. 
See  Judgments,  14. 

INDICTMENT. 
See  Criminal  Law. 

INFANTS. 
1.  BiQHT  vo  Rbcx>vbb  roH  NsoEasARiES.  —  A  person  who  famishes  a  mlnoi 

who  has  no  goardian  with  actual  necessaries  is  entitied  to  recover  there* 

for.    Burton  ▼.  WUlm,  363. 
S.  DaBD  Madb  bt  a  Minor  in  Exboution  oi  a  TRasr  cannot  be  disafSrmed 

by  hbn.    NordhoU  v.  NordhoU,  268. 
Z.  A  Minor  will  not  bb  PBRMtrrBD  to  Adopt  a  Part  of  an  Entoui 

TBANaAOTlON  which  is  beneficial  to  him,  and  reject  its  burdens.     Hence 

if  a  father  of  minors  acts  for  them,  they  must  either  aooept  or  repudiate 

the  entire  transaction;  they  cannot  retain  its  fruits  and  at  the  same  time 

deny  its  obligations.     Peers  v.  McLaughlin,  806. 

4.   MiNORa  CANNOT  AVOID  A  MORTQAOB  AND  AFHRM  A  DbBD,  WHEN   BOTB 

ABB  Madb  at  the  Same  Time,  relate  to  the  same  property,  and  to* 
getiier  make  but  one  transaction.     Id, 
Bee  Damaobe,  S;  Ooabdian  and  Ward;   Hombstbad;  Railroad  Compa* 

NIBS,   1,  2. 

INFORMATION. 
See  Criminal  Law. 

INJUNCTIONa 
1.  iMJvncnoa  to  Prsvbnt  the  Revocation  of  a  Licxnsb  to  Bitilo  a  Lbvbb 
on  the  lands  of  another  will  be  granted,  when,  acting  under  such  license, 
the  lioeosee  has  constructed  such  levee,  and  it  la  necessary  to  protect  hia 
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lands  from  overflow;  and  the  removal  or  destmctfon  of  snch  levee  will 

also  be  enjoined.     Orhnahato  v.  Belcher,  298. 
ti  Damages.  —  Where  an  injunction  ia  wrongfally  issued  and  ia  framed  in 

ambiguous  terms,  the  defendant  therein  is  entitled  to  recover  ancb  dam* 

ages  as  he  has  sustained  in  obeying  it  as  he  reasonably  and  in  good 

faith  understood  it.      Webb  v.  Laird^  121. 
See  Attaohmsict   axd  Oabmishmbnt,  6;  Mukioipai.  CX>APoaATKun^  19| 

Taxation,  2. 

INNS  AND  INNKEEPERS. 
L  IvHKBBPSB  a  HOT  LiABLB  i«B  Loas  ov  Boabdbr's  Baqqaob  and  other 
valuables  by  fire,  not  shown  to  have  been  caused  by  the  negligence  of  the 
innkeeper  or  his  servants.  Moore  v.  Long  Beach  D.  Co.,  266. 
8.  Ihms,  Boabdbrs  at,  Who  abb.  —  One  who  goes  to  an  inn  kept  as  a  pleas- 
ure resort,  with  his  wife,  with  the  determination  to  remain  a  long  time, 
if  her  health  should  be  benefited  by  her  residence  there,  and  arrangea 
for  terms  of  entertainment  by  the  month  at  rates  less  than  those  charged 
transient  customers,  and  who  has  no  other  place  of  residence,  must  be 
regarded  as  a  boarder,  and  not  as  a  guest,  for  the  safety  of  whose  bag- 
gage  and  other  valuables  the  innkeeper  is  liable  as  an  insurer  against  lose 
by  accidental  fire.    Id, 

INNUENDO. 
See  LiBBL  AMD  Slamdbb,  13-18. 

IN  PARI  DEuora 

See  CoNTBAOTS,  6. 

INSANE  PERSONS. 
Gbbditob  at  Pbrsok  ov  Unsound  Mind,  whose  mental  nnsonndness  has  not 
been  judicially  declared,  cannot  maintain  a  suit  in  equity  to  aet  aside  a 
oonveyanoe  made  by  the  debtor  which  does  not  injure  the  eredttcv. 
Brumbcmgh  r.  Eidiereek,  649. 

See  Mabbiaob  and  Diyobcb,  1. 

INSOLVENCY. 
See  Nbootiablb  Instbumbntb,  10. 

INSTRUCTIONS. 
See  Appbai.  and  Eebob,  10;  Tbial,  7,  8. 

INSURANCE. 

L  WatvSb  07  CONDTnoN.  —  A  provision  in  a  fire  insurance  policy  that  a  loei 
shall  be  paid  sixty  days  after  due  notice  and  proof  thereof  is  waived  by 
the  absolute  refusal  of  the  company  by  its  agent  to  pay  the  loss  in  any 
event;  and  the  insured  need  not  wait  until  the  expiration  of  the  dztj 
days  before  commencing  suit.     California  Ins.  Co.  v.  Omcey,  376. 

S.  Estopfbl  bt  Acts  of  Agbnt.  —  Where  a  special  agent  and  adjuster  for 
an  insurance  company,  daring  negotiations  subsequently  to  a  loss,  se- 
cures an  attorney  to  assist  him  in  investigating  it,  interviews  the  insured 
and  his  attorney  in  relation  to  proofs  thereof,  seeks  to  cancel  the  claim 
of  tiie  assured  against  the  company  upon  reimbursement  of  premiums 
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paid,  and,  without  disclosing  his  want  of  authority,  positively  rafoses  to 
pay  the  loss,  the  company  is  estopped  from  setting  up  and  relying  apoo 
such  want  of  authority  on  the  part  of  the  agent  as  a  defense.     Id. 

t,  DiCLAaATiOMS  BT  AosNT,  WBBN  BuiDiNO.  —  Declarations  made  by  a  sp»> 
cial  agent  and  adjuster  of  losses  for  an  insurance  company,  directly  in 
connection  with  the  business  he  ia  authorized  to  transact,  and,  to  all 
appearances,  fairly  within  the  scope  of  bb  agency,  are  binding  upon  th* 
company.     Id. 

4  Limitation  ov  Power  of  Aozirr,  whsn  hot  BiKDnro  oif  Imsobsd.  — 
The  power  of  insurance  agents  may  be  limited  by  the  companies,  but 
parties  dealing  with  them  as  to  matters  within  the  real  or  apparent 
■cope  of  their  agency  are  not  affected  by  such  limitations,  unless  they 
have  notice  thereof.     Id, 

ft.  Ih  Goxstruino  a  Polict  of  INS0BANCS,  the  court  should  lean  against 
that  construction  which  imposes  upon  the  assured  the  obligation  of  a 
warranty.     National  Bank  v.  Union  InB.  Co.,  324. 

6l  Ih  Dktbkmihiho  whether  a  Statement  in  a  PoLicrr  of  Insubahos  d 
A  Warranty  on  the  part  of  the  assured,  the  entire  policy  must  be  con* 
■idered,  and  if,  from  the  whole,  it  appears  that  such  statement  was  Aot 
intended  as  a  warranty,  it  will  not  be  so  construed.     Id. 

T,  Unintentional  Misstatement  bt  an  Assured  will  not  be  treated  as  a 
breach  of  warranty  rendering  his  policy  void,  when  the  policy  itself  da> 
dares  that  fraud,  false  swearing,  misstatement,  or  concealment  of  a  m** 
terial  fact  by  the  assured  shall  render  this  policy  void.     Id, 

%,  Chanob  in  thx  Possbssion  of  the  Premises  Insubbd  will  not  avoid  a 
policy  of  insurance  made  payable  to  a  mortgagee,  if  he  was  not  aware  of 
such  change,  and  the  policy  provided  that  it  should  not  affect  him,  un« 
less  he  should  fail  to  give  notioe  thereof  after  the  change  became  known 
to  him.    Id, 

tl  MORTQAOBB  IS  SlTLL  ProtBOTBD  BT  A  POLIOT  OF  InSURANOB  MaDB  PaT* 
ABLE  to  him,  though  he  has  foreclosed  the  mortgage  and  purchased  the 
property  at  the  sale,  if  the  mortgagor  retains  the  right  to  redeem  from 
the  sale.     Id. 

Ml  Suppression  of  Material  Facts  —  Waiver  bt  Compaht  —  En* 
DENCB.  —  In  an  action  to  recover  on  an  accident  insurance  policy, 
which  is  resisted  oa  the  ground  that  the  insured  suppressed  the  fact  of 
his  deafness  by  stating  that  he  was  free  from  any  bodily  infirmity  at  the 
time  he  was  Insured,  the  actual  knowledge  of  such  deafness  by  the  in* 
iurer's  agent  at  the  time  is  constructive  notice  of  it  to  his  principal,  and 
constitutes  a  waiver  of  objection  ^at  the  deafness  was  a  bodily  infir* 
mity,  although  the  policy  provided  that  such  agent  should  have  no  power 
to  waive  its  conditions.  Hence  evidence  that  such  agent  knew  or  ought 
to  have  known  of  such  deafness  when  he  solicited  and  secured  the  poUoy 
is  admissible.     Follette  v.  Untied  States  M.  Ace  Aaa'n,  878. 

IL  Waiter  of  Representations  as  to  Bodilt  Infirmitt  —  Evidenob. 
—  An  application  for  insurance  constitutes  part  of  the  contract  be> 
tween  the  insurer  and  the  insured,  and  the  representations  contained 
in  it  are,  presumptively,  inducements  to  the  former  to  enter  into  it. 
But  when  it  appears  that  an  agent,  through  whom  the  company  acts, 
himself  examined  or  frequently  conversed  with  the  applicant,  who  was 
partii^y  deaf,  had  opportunity  to  test  the  extent  of  bis  infirmity,  and 
afterwards  solicited,  or  forwarded  with  favorable  recommendation,  his 
application  for  insurance  against  accident,  the  insured  is  not  precluded 
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from  showing  th«  fact  &a  evidenoe  that  the  iiuiuvr  knew  of  and  as- 
sented to  the  defective  hearing,  and  waived  objection  to  th«  risk  oo 
account  of  it.    Id. 

1&   ImrOBMATION  A3  TO  OaOSB  OF  DbATH  OF  INSURED  OAK  NOT  BS  RbQUIRBO 

BT  Insuber  when.  —  Where  a  contract  of  life  insurance  obligates  ^e 
insurer  to  pay  the  amount  of  the  policy  to  tiie  heirs  or  legal  representa- 
tives of  the  insured  "  within  sixty  days  after  due  notice  and  satisfactory 
(HTOof  of  the  death  "  of  the  insured,  without  requiring  that  the  cause  of 
death  should  be  communicated,  tixe  insurer  has  no  right  to  demand  in< 
formation  of  the  cause  of  the  death.  All  that  he  can  require  is,  that 
the  fact  of  death  shall  be  shown  with  reasonable  definiteness  and  cer- 
tainty.    Buffalo  Loan  etc  Co.  v.  Krdghta  Temptar  etc  An'n,  839. 

UL  Cbrtificatb  of  Attbndino  Physician  cannot  bs  RxQvraBD  as  Pab*  of 
Proofs  of  Dbath  of  Insurbd  whsn.  —  Where  there  is  no  usage  known 
to  the  insured,  nor  any  provision  in  tiie  p<^icy  requiring  that  the  cer- 
tificate of  the  attending  physician  oi  the  insured  shall  be  famished  as 
part  of  the  proofs  of  death,  such  certificate  cannot  be  required;  and  an 
offer  to  show  that  by  the  rules  and  regulations  of  the  insorer  snoh  cer- 
tificate was  required  was  properly  rejected.     Id, 

M.  Physkuan's  Cbrtifioatb  of  Dbath  Admissiblb  as  Admission  of  Pabtt 
WHEN.  —  Where  a  physician's  certificate  of  death  of  the  insured,  in  which 
a  cause  of  death  is  stated,  which  would,  if  true,  vitiate  the  policy,  is  fur- 
nbhed  to  the  insurer  as  part  of  the  proofs  of  death,  although  no  cause 
of  death  was  required  to  be  stated,  such  certificate,  though  not  admissi- 
ble  as  original  evidence  of  the  cause  of  death,  is  admissible  as  an  admis- 
sion of  the  plaintiff  in  an  action  against  the  insurer  to  recover  on  the 
policy,  and  its  reception  in  evidence  does  not  violate  a  statutory  pro- 
Tision  prohibiting  a  physician  from  disclosing  any  necessary  information 
acquired  by  him  in  a  professional  capacity.     Id. 

16.  AcciDBNT  Insuranok  —  Death  from  Intbni-ionai.  Act  ot  Lsvtbxbl.  — 
Under  a  provision  in  an  accident  insurance  policy  that  the  company  shall 
not  be  liable  for  "  intentional  injuries  inflicted  by  the  insured  or  any 
other  person,"  the  fact  that  the  insured  is  shot  and  killed  by  the  inten- 
tional act  of  another  precludes  recovery  under  the  policy,  and  an  answer 
by  the  company,  stating  that  the  death  of  the  insured  was  caused  by 
intentional  injuries  inflicted  by  another  during  a  pers<Hial  altercation 
between  them,  states  a  good  defense.  TraveleT«  Ina.  Co,  v.  McCartky^ 
624. 

INTEREST. 

L  Interest,  when  Dub  on  a  Contract  of  the  State.  —  If !a  statute  aa« 
thorizes  the  issue  of  certificates  for  the  payment  of  the  principal  and 
interest  to  which  the  faith  of  the  state  is  pledged,  and  declares  that 
the  interest  shall  be  paid  half-yearly  at  the  city  of  New  York,  but  that 
if  interest  is  not  demanded  before  the  expiration  of  thirteen  months 
after  it  falls  due  then  it  shall  be  demandable  only  at  the  treasury  of 
the  state,  sudi  certificates  bear  interest  to  their  maturity.  Carr  v.  Stale^ 
624. 

t.  A  SoYEREiON  IS  HOT  BoUND  TO  Pay  Intbrbst  onless  it  has  contracted 
so  to  da     Id. 

%.  Rats  of  Interest  on  Contraots  of  the  Statb  after  their  MATURrrr 
is  the  rate  mentioned  in  the  statute  authorizing  such  contracts,  and  not 
the  rate  specified  in  the  general  statutes  of  the  state  giving  interest  on 
oontrauita.     Id. 
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4.  Intsrbst  oh  Irtkrbst  is  not  Allowablb  ov  a  CoNTRAcrr  OR  QauoA* 
nOH  or  ▲  Statb,  anleu  it  has  expressly  promised  to  pay  suoh  interesl 
Id. 

&    AlTBOFRIATION   TO   PAT  THB   PbINCIFAL   AMD    InTERKST  OW  A   BOND   of  • 

state  does  not  anthorixe  the  payment  of  interest  upon  interest.     Jd. 
See  Nbootiablb  Ivstbumbnts,  9;  Usubt,  1. 

JOINT  LIABILITY. 
ToBT-FBASOBfl  ARB  NOT  JOINTLY  LiABLB  FOB  Damaqbs  resulting  from  theix 
wrongful  acta,  where  tiiey  act  separately,  and  where  they  maintain  dif« 
ferent  ditches,  whereby  waters  are  tamed  into  a  cafion,  and  there  com* 
mingling,  pass  through  the  cafion,  and  flow  over  the  plaintiff's  lands, 
and  cover  it  with  sand  and  dibria.  In  snch  a  case,  the  several  wrong* 
doers  may  be  united  as  defendants  in  a  suit  to  enjoin  them  from  further 
Injuring  plaintiff's  lands  by  maintaining  such  ditches,  but  cannot,  in 
•noh  suit,  be  subjected  to  a  joint  recovery  for  the  damages  whioh  they 
thos  occasioned.  Miller  v.  Highland  D.  Co.,  254. 
See  Mills  and  Mill-dams. 

JUDGMENTS  AND  DECREES. 

L  OoMFLAiHT  Nbcbssart  TO  SuppoBT.  —  A  judgment  of  a  court  of  record, 
not  based  upon  a  complaint  or  written  statement  of  the  cause  of  action, 
is  void.    Beetett  v.  Cumin,  399. 

8.  Ordbb  CoNnBMiifo  Judicial  Salb  is  Final  Jttdombnt.  —  An  wder  con* 
firming  a  judicial  sale  is  a  final  judgment,  and  the  court  has  no  power 
to  set  it  aside  at  a  term  subsequent  to  that  at  which  it  is  rendered.  State 
NaL  Bank  v.  Neel,  186. 

Si  Mbbobb  —  Injuribs  to  Husband  and  Wim  bt  Samb  Act  oj  Neo- 
UOBNOB  —  SuooBssiVB  Rboovbbibb  BY  HusBAND.  —  Where  husband 
and  wife  are  both  at  the  same  time  injured  by  the  same  act  of  neg- 
ligence, a  recovery  by  the  husband  for  the  injury  to  himself  is  not  a  bar 
to  a  subsequent  action  by  him  to  recover  for  the  loss  of  the  society  and 
services  of  his  wife,  and  expenses  incurred  in  curing  her  of  the  injury 
received.     Skogbtnd  v.  Minneapolis  St,  Ry  Co,,  7S3. 

A.    COUBT  OF  EQUrtY  HAS  JUBISDIOTION  TO  ImPBACH  DbOBEB  FOB  FrAUD  AND 

Collusion.  —  A  court  of  equity  has  jurisdiction  of  a  bill  filed  by  an  in* 
fant  to  impeach  a  decree  of  the  county  court  directing  the  sale  of  land 
to  pay  debts,  when  such  infant's  interest  in  the  land  is  affected  thereby, 
and  there  was  frand  and  collusion  between  the  administrator  and  the 
guardian  ad  litem  in  concealing  from  the  court  the  infant's  interest  in  the 
land.     Orinoold  ▼.  Hickn,  549. 

ft.  Rblibf  in  Equity  —  Fraud  in  Taking  Judombnt  fob  Costs  aitbr  Set. 
TLBMBNT  OF  Plaintiff's  DEMAND.  —  If  a  defendant  pays  the  amount 
of  the  plaintiff's  demand,  and  enters  Into  an  agreement  for  the  dismissal 
of  the  action,  and  thereafter  subpoenas  witnesses,  and  causes  judgment 
to  be  entered  against  the  plaintiff  for  the  costs  of  procuring  them,  he  is 
guilty  of  fraod,  and  the  enforcement  of  the  judgment  will  be  enjoined  in 
equity,  if  the  plaintiff  has  no  remedy  in  the  original  action.  Cfrtenwaidt 
▼.  Map,  660. 

tb  JuDOKBiiTs  Rbndbbxd  ON  Rboords  SHOWING  Affirmatxybly  oo  their  faoe 
that  the  court  had  no  jurisdiction  over  defendant's  person  are  vomL 
Arthur  V.  Jifrael,  381. 
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7.  JtmoMENT  OF  Conviction  Erronbous  becacsb  AmDAvrr  upon  which  the 

prosecution  was  based  did  not  charge  a  public  offense  ia  not  void,  where 
the  justice  entering  tiie  judgment  bad  jurisdiction  of  the  subject-matter 
and  of  the  person  of  the  defendant     McLaughlin  v.  Etchincm,  668. 

8.  Judgment  wiij,  not  bb  Set  Aside  on  the  ground  that  since  its  rendition 

an  item  embraced  therein  has,  without  fraud,  been  recovered  in  a  suit  in 
another  state.     Hogle  v.  MoU,  106. 

9.  Apfeai,  fbqu  Dboreb  does  hot  Destrot  its  Effbot  am  Forkeb  Adjudi- 

cation. —  An  appeal  from  a  decree  does  not  vacate  or  set  it  aside,  but 
•imply  suspends  its  operation,  leaving  it  in  full  force  as  a  merger  of  the 
cause  of  action,  amd  a  bar  to  its  further  prosecution.  Moort  v.  WUliamif 
563. 

10.  Former  Adjudication  Ofbratss  as  Estoppel  whbn.  —  A  prior  adjudi. 
cation  of  the  same  subject-matter  between  the  same  parties,  although  in 
a  different  mode  of  proceeding,  operates  as  an  estoppel  upon  the  parties 
against  subsequent  litigation,  as  to  all  matters  that  were  actually  in  con- 
troversy and  decided  in  that  adjudication.  Therefore  a  party  who  has 
established  his  title  to  land  by  a  decree  in  chancery,  under  which  he  has 
been  put  into  possession,  will  be  estopped  from  prosecuting  to  judgment 
an  action  of  ejectment  to  recover  possession  of  the  same  land.     Id. 

11.  Judgment  bt  Confession  Rendered  in  Another  State  cannot  be  Col- 
laterally Attacksd.  —  A  judgment  by  confession  rendered  by  a  court 
of  general  jurisdiction  in  another  state,  the  record  being  regular,  and 
showing  an  appearance  on  behalf  of  the  defendant,  and  that  such  ap- 
pearance was  authorized  by  power  of  attorney  duly  executed  by  such 
defendant,  cannot  be  collaterally  attacked  in  a  sister  state.  The  same 
faith  and  credit  must  be  given  such  judgment  as  if  rendered  within  the 
state.     Kingman  v.  Paulson,  611. 

12.  Judgment  by  Confession  Rendered  in  Another  Statb — Collatbral 
Attack  —  Res  Judicata.  —  A  judgment  by  confession  rendered  by  a 
court  of  general  jurisdiction  in  another  state,  against  a  man  and  his  wife, 
fixes  her  status  and  relation  to  the  debt  on  which  the  action  was  brought, 
and  her  liability  for  its  payment;  and  in  attachment  proceedings 
against  her  property  instituted  on  the  judgment  in  another  state,  she 
cannot,  for  the  first  time,  set  up  as  a  defense  that  the  debt  represented 
by  the  judgment  is  the  debt  of  her  husband,  and  that  she  wats  only 
surety  upon  the  note  sued  upon  and  merged  in  such  judgment.     Id. 

15.  Collateral  Attack.  —  A  judgment  is  not  void  unless  the  thing  lacking 
or  making  it  so  is  apparent  in  the  record;  and  unless  a  judgment  is  void, 
it  cannot  be  collaterally  attacked,  although  it  may  be  voidable.     Id. 

14.  Indemnitor,  Judgment  against  Principal  not  Conclusive  against, 
WHEN.  — Where  a  constable  sues  upon  a  bond  given  to  indemnify  him 
for  the  seizure  of  property  under  execution,  a  judgment  against  him  for 
damages  for  making  such  seizure,  rendered  in  a  suit  of  which  the  in- 
demnitors had  no  notice,  ia  only  prima  facte  evidence  against  them,  and 
they  may  defend  by  showing  that  the  constable  had  a  good  defense  to 
tiie  action  against  him.     Robinson  v.  Basldns,  202. 

16.  Party  cannot  Complain  of  Decree  in  his  Favor.  —  A  party  eannot 
complain  of  a  portion  of  a  decree  which  is  solely  for  his  benefit,  and 
takes  from  him  no  right.     Gfriswold  v.  Hicia,  549. 

16.  Motion  in  Abbest  of  Judgment  cannot  be  Madb  when.  —  A  party 
cannot  move  in  arrest  of  judgment  in  the  trial  court,  after  judgment  of 
that  court  upon  a  demurrer  presenting  the  same  objection  to  the  declara- 
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tioB.  But  ander  tihe  IlllnoU  Practice  Act,  if  any  ooants  of  a  deelaratltm 
wn  so  defective  as  Dot  to  rapport  the  jadgment,  the  coart  may  diar** 
gard  the  faulty  counts,  or  render  judgment  thereon  for  the  defendantt 
Chieoifo  etc  R.  R.  Co.  V.  Hinea,  615. 

17.  Salb  OB  ExEcunoir  aiteb  ExPiRAHOir  or  JoDaiKSirr  Lmr.  —  Tba 
issuing  and  levy  of  execution  during  the  lifetime  of  the  judgment 
lien  will  not  continue  the  lien  beyond  the  time  limited  by  statute. 
To  preserve  the  priority  acquired  by  the  judgment,  the  sale  must  be 
made  during  the  statutory  period,  and  the  purchaser  at  a  sale  made 
thereafter  under  an  execution  issued  during  the  lifetime  of  the  judgment 
lien  takes  title  subject  to  all  liens  existing  at  the  date  of  the  levy  of  the 
execution.      Welis  v.  Bower,  670. 

18.  AasiaxMBiTT  ow — Validitt  of  Exbotttion  Salb. — Where  the  holdar 
of  a  valid  judgment  which  is  a  lien  on  real  estate  attempts  to  assign 
it,  and  the  assignee  afterwards  takes  out  execution,  and  at  the  sale  of 
tiM  land  thereunder  becomes  the  purchaser,  paying  the  full  amount  of 
tiM  judgment  with  the  full  knowledge  and  consent  of  the  assignor, 
third  parties  cannot  question  the  v^idity  of  the  assignment  and  subse* 
quent  proceedings  on  tiie  ground  that  the  assignmoit  and  notice  of  sal* 
were  insufficient.     Id. 

lA.  Judokkst;  whxit  PASgKS  Titls.  —  A  jadgment  gainst  a  defendant  for 
tiie  value  of  horses  which  hare  strayed  and  become  lost  by  his  negli« 
gence,  of  itself,  when  paid,  passes  title  to  the  horses  to  him,  without  any 
[«t>vision  to  that  effect  in  the  judgment.  St.  Lima  etc  Ry  Cb.  t.  M» 
Kimejh  64> 

8m  Bbtoppki^  4-4}  ExxounoMB,  8{  Makdamd^  1,  8)  tujkJxao,  9)  B>* 

CBTKBa,  8. 

JUDICIAL   SALB. 

1.  CovvnucATioir  or,  m  Disorbtiov  ow  Ooubt.  —  In  judicial  sales  the  ooort 
is  the  vendor,  and  it  may  confirm  or  refuse  to  confirm  a  sale  made  under 
its  order,  in  the  exercise  of  a  sound  judicial  discretion.  The  court  may 
confirm  such  sale  upon  ti\e  eondition  that  the  purchaser  shall  increase 
his  bid  to  a  certain  amount     State  NaL  Bank  v.  Ifed,  166. 

JL  Sals  bk  Massb  not  AtrrHORiziD  bt  ExBoimoK  whkr.— Where  a  decree 
orders  each  of  the  defendants  in  a  suit  to  pay  his  proportionate  share 
of  the  costs  and  of  a  solicitor's  fee,  aad  awards  execution  to  enforce 
payment,  this  does  not  authorise  the  sale  of  the  property  of  the  several 
defendants  en  maasc  The  amount  awarded  against  each  must  be  made 
out  of  his  property,  so  that  he  may  be  able  to  redeem  without  paying 
th*  entire  debt.  Broum  v.  Dtmccm,  645. 
8m  SxKnmoHS^  4|  Jxtsombntb,  2|  Statutb  or  LDoraTionL 

JURISDICTION. 

8m  Aanom,  8;  Appbal  and  Bbbob,  6;  Cortbmpt,  2;  OoRroaAnoi^  1^-U| 

Oovsn^  JuDOHBjcTs,  Of  Pboobss,  1,  2;  Tbbspabs,  4. 

JURY  AND  JURORa 
8m  Vtauasaaa,  1-8;  T&ial,  1,  & 

JUSTICE  OF   PEACR 
Sm  Ckiminai.  Law,  2;  Majndamos,  1,  8. 
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LANDLORD  AND   TENANT. 

L  NoncB,  WOKS  SurnciEKT  to  Extew  d  Tekm  o»  Lmasm.  —  Where  a  lease 
for  a  term  of  five  years  CMitaina  a  proviaioa  for  an  extension  thereof  for 
two  years,  apon  the  lessee's  giving  written  notice  to  the  lessor  three 
months  before  the  expiration  of  the  original  term  of  his  desire  to  so  ex- 
tend it,  a  written  notice  served  by  the  lessee  as  {Hrescribed,  and  stating, 
in  addition,  that  if  the  lessor  chooses  they  would  regard  the  lease  as  ex- 
tended two  years  and  a  half,  to  which  the  lessor  replies  acknowledging 
the  lessee's  right  to  an  extension  for  two  years,  but  refasing  to  grant  the 
extension  for  the  extra  six  months,  is  sufficient  to  extend  the  term  for 
the  two  years.     Chamberlain  v.  Ihnlop,  807. 

IL  ScT&BBNDEB  07  LsABB,  What  13  NOT.  —  An  original  lease  is  not  sorren- 
dered  by  the  delivery  to  the  lessee  of  a  new  lease  of  the  same  premises, 
which  does  not  give  to  him  the  interest  for  which  he  contracted  and 
which  he  thought  be  was  acquiring,  and  where  no  entry  is  ever  made 
under  the  new  lease,  the  property  thereby  demised  having  been  de- 
stroyed by  fire  before  the  time  arrived  at  which  by  its  terms  it  was  to 
become  operative.     Id. 

IL  Lksseb  may  TssTtFT  AS  TO  Valttb  07  Lbask  whbk.  —  A  lessee  suing  to 
recover  damages  for  the  breach  of  a  covenant  to  rebuild,  contained  in 
his  lease,  may  testify  as  to  the  value  of  the  lease  for  the  time  he  would 
have  been  in  possession  after  the  premises  were  rebuilt  and  before  ihe 
lease  expired.     Id, 

4    LlABELlTT  OF  OWNER  OF   PrKMISES  WhO  LeASBS  ThBM  KnOWINO  OF  Nui- 

BANCB  THBKBON.  —  Where  the  owner  of  premises  knows,  or  can  by  the 
exercise  of  reasonable  care  ascertain,  that  they  have  upon  them  a  nui- 
sance dangerous  to  the  public  or  to  an  adjoining  owner,  it  is  his  duty  to 
abate  it  before  be  leases  the  prembes;  and  if  be  leases  them  without  do- 
ing so,  be  will  be  liable  to  respond  in  damages  to  any  one  injured  by  and 
in  coDseqaence  of  the  nuisance,  even  though  he  did  not  himself  create 
the  nuisance.  And  this  rule  applies  also  to  a  tenant  who  sublets  the 
premises,  knowing  or  being  chargeable  with  knowledge  of  the  existence 
of  the  nuisance.  Timlm  v.  Standard  Oil  Co.,  845. 
S.  Mebb  Aoceftanob  of  Lease  does  not  Render  Tenant  Liable  fob  Nm- 
BANCB.  —  A  lessee  of  premises  does  not  become  liable  for  a  nuisance  exist- 
ing thereon  merely  by  accepting  the  lease,  but  to  render  him  liable  it 
must  be  shown  that  he  had  notice  of  its  existence,  or  that  enough  time 
had  elapsed  in  which  he  could,  by  the  exercise  of  proper  eare,  have  oIk 
tained  such  knowledge.     Id. 

See  Advbbsb  Possession,  4-7;  Damaobs,  1;  TanPAaB,  1-4L 

LARCENY. 
See  Cbiminal  Law,  It. 

LEGISLATURE. 
Lbqislatttrb  oaknov  Dklboate  to  an  ExEctrnvB  Boot  thi  Povbb  to 
Impose  a  Penalty  for  the  violation  of  a  mle  or  regulati<Mi,  though  tbs 
legislature  fixes  the  maximum  of  such  penalty.     Harbor  Coaamittiomtrt  ▼. 
Redwood  Co.,  321. 

See  Mabbiaob  aks  DrroBfl%  S. 

LEVEES. 
See  LicBasB,  S. 
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LIBEL  AND  SLANDER. 
L  NiwsPAPBH  Publication  Charoino  a  Collusion  and  Combikatioh  be- 
tween a  brick  company  and  its  subcontractora  and  the  subordinate  en- 
gineers  of  a  construction  company,  or  some  of  them,  to  cheat,  swindle, 
and  defraud  the  construction  company,  is  libelous,  and  one  of  such  sub- 
ordinate engineers  may  maintain  an  action  thereon,  upon  proof  that  the 
publication  referred  especially  to  and  was  specially  defamatory  of  him. 
Hardy  v.   WUliamBon,  479. 

I.   LEBXLOtm  NkWSPAPEK  PcBLICATIOM  AOAINST  "  SCBKNOINBBRS,  OB  SOMB  OF 

Thbm,"  will  support  an  action  by  one  of  them,  notwithstanding  the  dis- 
junctive form  in  which  the  words  are  used,  as  it  may  be  shown  at  the 
trial  that  the  expression  "some  of  them"  was  used  because  the  writer 
did  not  mean  that  all  were  guilty,  but  that  the  plaintiff  alone,  or  with 
others,  was  guilty.     Id. 

5.  Nbwspafer  Publication  Charoino  Moral  Turpitudb  is  libelous  -and 

actionable,  although  no  specific  crime  is  charged.  Charges  made  of 
one  in  reference  to  his  trade,  office,  or  profession,  calculated  to  injure 
him  therein,  are  actionable,  and  no  special  damages  are  necessary  to 
support  the  action.  Id. 
4.  Etidknob.  —  In  an  action  of  libel  founded  on  a  newspaper  article, 
an  editorial  in  another  paper  upon  the  same  subject-matter  as  that  in 
suit,  but  not  shown  to  be  the  basis  therefor,  or  to  have  any  connection 
therewith,  is  inadmissible,  and  error  committed  m  admitting  it  is  not 
cured  by  subsequently  striking  it  out.  McDuffv.  Detroit  etc.  Co.,  673. 

6.  Evidbnob  or  Spbcial  Damage.<«.  —  The   fact  that  a  published   article 

is  libelous  ftr  se  does  not,  of  itself,  render  evidence  of  special  damages, 
or  of  specific  acts  of  others  towards  plaintiff  in  consequence  of  the  pub- 
lication, aulmissible,  unless  alleged  in  the  complaint.     Id. 

6.  Mbasurb  of  Dahaobs.  —  Under  an  allegation  of  general  damages  only 

in  libel,  the  issue  is,  What  damages  has  the  plaintiff  suffered  generally 
in  the  community  where  he  is  known  by  the  publication  of  the  libelous 
wticle?  and  not  what  he  has  suffered  in  individual  instances,  where 
those  who  have  known  him  have  treated  him  differently  from  what  they 
did  before.     Id. 

7.  Mbasurb  or  Dahaqbs.  —  In  the  absence  of  an  allegation  of  special 

damage  in  libel,  plaintiff  is  presumed  to  rest  content  with  such  damages 
as  are  the  natural  result  of  the  libeloos  publication  upon  his  character, 
reputation,  and  feelings,  without  proof  of  specific  facts;  and  such  dam- 
ages, coupled  with  damages  for  the  malice  or  want  of  malice  with  which 
the  article  was  pabliahed,  are  all  that  he  is  entitled  to  recover  or  prove, 
unless  special  damages  are  alleged.     Id. 

8.  HousB  OT  Ill-famb.  —  Charging  one  with  keeping  a  boose  of  ill-fame  is 

actionable  per  te.     Potitett  r.  Marble^  126. 

9.  Charob  or  Crihb  AonoNABLB  pbb  Sb.  —  Words  charging  a  crime  in- 

volving moral  turpitude,  and  subjecting  the  offender  to  corporal  punish- 
ment, are  aotiooable  per  m.  The  place  of  confinement  is  immaterial. 
Id. 

10.  Privilbobd  ComtUNiOATioir.  —  A  statement  made  to  a  post-office  in- 
spector, in  reply  to  an  inquiry  by  him  in  reference  to  an  applicant  for 
a  post-office  appointment,  is  so  far  privileged  as  to  protect  the  party 
making  the  communication  in  good  faith,  from  an  honest  motive,  and 
without  actual  malice.     Id. 
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11.  SuFnciBROT  Of  CouKT.  —  A  connt  charging  slander  by  accnsing  plaintiff 
of  keeping  a  boose  of  ill-fame  is  sufficient  withoat  an  averment  thai 
plaintiff  had  a  booM.     Id, 

12.  Pitoor  07  Words  Allbqed.  —  In  slander,  the  plaintiff  need  ouly  prove 
the  words  alleged  substantially  as  laid.  He  need  not  prove  the  precise 
words.     Id. 

18,  Words  Supportiko  Innitendo.  —  The  words  "  She  keeps  a  common 
open  house;  she  is  nothing  bat  a  whore,  anyway,"  —  will  aapport  the  is* 
nuendo  that  she  keeps  a  house  of  ill- fame.     Id. 

14.  Words  not  Supporting  Innuendo.  —  The  words  "  My  mail  won't 
come  into  a  whore-bonse,"  spoken  of  and  concerning  plaintiff  to  pre- 
vent her  from  obtaining  an  appointment  as  post-mistress,  will  not  sup- 
port  tfa«  innuendo  that  she  keeps  a  house  of  ill-fame,  withoat  the  farther 
averment  that  she  had  a  house.     Id. 

15.  Words  mot  Supporting  Innuendo.  —  Words  charging  plaintiff  with 
keeping  a  "  stinking  place  ";  that  her  character  is  not  in  good  stand- 
ing; and  that  "  she  is  in  the  habit  of  having  men  come  to  her  house 
and  lounge  around  and  stay  for  hours  at  a  time, "  —  will  not  support  tha 
innuendo  that  she  keeps  a  house  of  ill-fame.     Id. 

16.  Words  hot  Supporting  Innuendo.  — Words  charging  a  plaintiff  ia 
slander  with  having  a  venereal  disease  will  not  support  the  innnenda. 
that  she  keeps  a  boose  of  ill- fame.     Id. 

LICENSE. 

1.  Irreyooable  License,  What  is.  —  An  agreement  between  a  land-owner 

and  two  other  persons  that  the  latter  may  survey,  excavate,  and  keep 
in  repair  a  ditch  over  the  lands  of  the  former,  which,  when  com- 
pleted, should  be  used  by  all  the  parties  in  irrigating  their  respective 
lands,  gives  the  transaction  the  character  of  a  purchase  by  the  one  party, 
and  a  sale  by  the  other,  of  the  right  of  way  for  a  ditch,  and  if  the  work 
has  been  done,  the  laud-owner  cannot  recall  his  consent,  fill  up  the  ditoh, 
and  thereby  deprive  the  others,  or  their  successors  in  interest,  of  the 
use  of  the  ditch  or  the  waters  running  therein.    Ftkkhvjer  v.  Shaw-  234. 

2.  License  to  CoNSTRUcr  and  Maintain  a  Ditch  becomes  Irrevocable 

when  the  licensee  makes  improvements  or  invested  capital  in  conse- 
qaence  of  it.  Id. 
S.  Lr  A  License  is  Giveh  bt  a  Land-owner  to  Build  a  Levee  on  his  lands 
tot  the  purpose  of  protecting  the  land  of  the  builder  from  overflow,  the 
former,  after  the  levee  is  built,  has  no  right  to  revoke  the  lioenss  and 
dastroy  tbe  lev««.  Qrimahaw  v.  Belcfier,  298. 
See  iNjuNcnoH,  I. 

LIENS. 

Bee  Obattil   Mobioaoes,   6;  Judgments,    17;    MoRraAOB,  1;  Salbs,   4^ 

Vendor  and  Purchaser,  16-20. 

LIMITATIONS  OP  ACTIONS. 

1.  Statotb  or  Limitations  Bboivs  to  Run  trom  Ma'iuui'i  o»  the  Debt 

sought  to  be  recovered,  and  not  from  the  date  when  it  b  ereated.     Wool- 

verton  v.  Taylor,  521. 

2.  Statute  of  Limit atxons,  Cestui  Que  Trust,  whbii  Babbto  bt.  —  Where 

a  trustee  holding  the  legal  title  to  land  in  fee  is  barred  by  the  statute  of 
AM.  St.  Rkp.,  Vol.  XXIL  —62 
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limitatioDB,  all  the  cettuie  qu€  trustent  tun  barr«d,  whetb«r  they  are  en* 
titled  in  poasessioa  or  in  remainder,  vested  or  contingent,  and  wbethar 
they  are  sui  juris  or  onder  disability.     Cfuite  v.  Cartrigfit,  207. 

t.  LniiTATioH  OF  Five  YsABa  fob  Recovebt  of  Lands  Sold  at  Judicial 
Salb  mot  Appucablb  whin.  —  A  right  of  action  against  a  porohaser 
at  a  judicial  sale  which  accrues  to  the  party  claiming  it  more  than  five 
years  after  the  date  of  the  sale  is  not  barred  by  the  five  years'  limita- 
tion of  the  statute  requiring  all  persons  to  bring  suits  against  purchasers 
at  judicial  sales  within  five  years  after  the  date  of  the  sale,  or  be  there- 
after barred.  This  provision  applies  to  the  enforcement  of  only  such 
rights  to  recover  the  land  sold  as  can  be  enforced  in  an  action  brought 
within  that  time.     Keaainger  v.  Wilson,  220. 

4i  Loss  OF  Omb  of  Two  Oomovbbbnt  Bights  of  ESrtrt  dobs  iror  Impaib 
THB  OruBB.  —  Where  the  same  perscw  has  two  separate  rights  of  aotry, 
the  loss  of  one  by  lapse  of  time  does  not  impair  the  other.     Id, 
See  Advebsb  Possbssios,  7;  Ck>RPORAnaMS,  6. 

MALICIOUS  PROSECUTION. 

1.  CoNvicrnOTr  akd  Aoquittai.  as  Affbctino  Right  of  AonoM  —  Suffi. 
OIBMOT  OF  ConPLAiMT.  —  A  oomplaiut  in  malicious  prosecution,  alleging 
a  conviction  before  a  justice  of  the  peace  and  an  acquittal  on  appeal, 
and.  that  the  prosecution  was  malioioue  and  without  probable  cause,  but 
containing  no  allegati<Hi  that  the  conviction  was  procured  by  perjury  or 
subornation  of  perjury  on  the  part  of  defendant,  or  by  fraud  or  collu- 
sion, m-  any  improper  motive  on  the  part  of  the  justice,  is  insufficient  on 
demurrer.  In  such  case  the  conviction  is  conclusive  evidence  of  prob- 
able cause,  and  exonerates  the  defendant  from  liability.  Adams  v.  Bick- 
neO,  676. 

S.  Rbltino  oh  Advicb  of  Counsel  as  Pbobable  Cause.  —  In  malicious 
prosecution  the  burden  of  proof  is  upon  the  plaintiff  to  prove  want  of 
probable  cause,  and  where  the  defendant  has  laid  all  the  facts  before 
counsel,  and  has  acted  in  good  faith  upon  the  advice  given,  this  exon- 
erates him  from  liability.     Id. 

t.  Conviction  as  Proof  of  Probable  Cause.  —  Where  a  court  of  compe- 
tent jurisdiction  to  try  an  offense  has  acted  upon  all  the  facts,  and  has 
found  the  defendant  guilty,  this  constitutes  probable  cause,  and  conclu- 
sively exonerates  the  prosecuting  witness  from  liability  in  an  action  for 
malicioas  prosecution,  although  the  conriction  has  been  appealed  from 
and  an  acquittal  bad.     Id, 

4.  CoNvienoN  as  Proof  of  Probable  Cause.  — In  an  action  for  malicious 
prosecution,  founded  upon  a  conviction  below  and  an  acquittal  on  ap- 
peal, the  conviction,  in  the  absence  of  fraud,  is  conclusive  evidence  of 
probable  cause,  and  relieves  the  defendant  from  liability.     Id, 

MANDAMUS. 

1.  Mandamus  not  Awarded  where  Riqht  is  Doubtful.  —  A  mandcantu 
will  never  be  awarded  unless  the  right  to  have  the  thing  done  which  is 
sought  is  clearly  established.  If  the  right  is  doubtful,  the  writ  will  be 
refused.     AfobiU  etc.  R.  R.  Co.^  v.  People,  656. 

t.  Makdamus  will  Lib  aoainst  a  Justice  of  tbb  Peace  to  Compel  Him 
TO  Enter  Judgment,  to  make  correct  docket  entries  in  accordance 
with  the  facts,  and  to  perform  all  duties  which  are  ministeriaL  8taU  ▼. 
BhigU,  655. 
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t.  It  A  JusnoB  or  thk  Pxack  enters  a  jadgment  of  dismissal,  he  may,  by 
mandamtu,  be  compelled  to  enter  judgment  in  favor  of  defendant  for  bia 
costs,  and  to  issue  execution  thereon.     Id, 

4k  Mani>axt78  will  kot  Lib  to  Compel  thb  Govebnob  or  a  State  to 
Jaaxn  a  Ck>iafissiov  to  one  who  has  been  elected  to  a  public  office. 
Eovep  V.  State,  663. 

6b  Maksakits  will  kot  Issub  to  CJoktbol  thb  Govbkkob  ot  a  Statb  in 
the  matter  of  the  discharge  of  any  of  the  duties  pertaining  to  his  office 
as  goTemor.  Therefore,  if  he  decides  not  to  issue  a  commission  to  one 
who  has  been  elected  to  a  public  office,  his  decision  is  final.     Id. 

MARRIAGE  AND  DIVORCR 

1.  DiYOBCB  —  Chbonio  Dementia  as  Gbound  ,roB.  —  A  statute  making 

chronic  mania  or  dementia,  existing  for  ten  years  or  more,  one  of  the 
grounds  upon  which  divorces  may  be  granted  is  constitutionaL  Hid- 
man  v.  Hickman,  148. 

2.  DivoBCE  —  Power  OF  Legislatube  to  Provide  Grounds  for. — The  legis- 

lature may  authorize  the  granting  of  divorces  by  the  courts  for  any 
causes  deemed  by  it  sufficient,  though  due  to  the  misfortune  of  the  de« 
fendant.    Id, 

See  Estoppel,  4-6. 

MARRIED  WOMEN. 
See  Equity,  1;  Estoppel,  3;  Husband  and  Witb. 

MASTER  AND  SERVANT. 

1.  HiBEB  OF  Another  Servant,  when  Becomes  Masteb.  —  Where  a  mas- 

ter has  hired  his  servant  to  another,  giving  the  latter  the  complete 
and  absolute  control  and  direction  of  the  servant,  with  the  exclusive 
right  to  discharge  him,  put  another  in  his  place,  or  put  him  at  other 
work,  the  original  master  is  not  liable  for  his  negligence,  although  he 
receives  pay  for  the  work  so  done  by  him,  as  he  is  for  the  time  being  the 
servant  of  the  hirer.    Brown  v.  Smith,  456. 

2.  Road-master  of   Railway  Company  has  No  Implied  Authority  to 

Bind  It  to  Pay  its  Employees'  Board,  — It  is  not  incident  to  the 
operation  of  a  railroad  to  board  the  company's  employees;  and  it  is  not 
within  the  apparent  scope  of  the  authority  of  its  road-master  to  bind 
the  company  to  pay  for  the  board  of  its  employees.  St.  Lomt  etc  B'p 
Co.  V.  Bennett,  187. 

S.  Duty  of  Master — Negligence  of  Servant  when  Nbgliobncb  of  Mas- 
TBB.  —  A  railway  company  is  bound  to  furnish  safe  machinery  and  ap< 
pliances  for  use  by  its  employees,  and  a  failure  to  use  ordinary  and 
reasonable  care  in  this  respect  makes  it  liable  for  injuries  to  its  ser- 
vants caused  by  such  neglect;  nor  can  the  company  relieve  itself  of 
this  duty  by  charging  its  servants  with  its  performance.  The  neglect 
of  such  servant  is  the  neglect  of  the  master.  International  etc  R'y  Co. 
V.  Kenton,  62. 

4.  Neqligbncb  OV  Servant  when  Negligence  of  Master.  —  The  negli- 
gence of  a  car  inspector  is  the  negligence  of  the  railway  company,  in  re- 
spect to  a  brakeman  in  its  employ  injured  while  in  the  performance  of 
his  duty  by  a  defective  car  and  coupling  apparatus;  and  it  is  immate- 
rial that  the  defective  oar  used  by  the  company  l>elonged  to  another  com- 
pany.    Id. 
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5.  Master's  Liability  tor  Violkncb  of  Servakt.  —  A  railroad  company  ia 
liable  for  the  unlawful  violence  and  misbehavior  of  its  employees,  both 
on  the  cars  and  at  the  office  of  the  company.  The  rule  is  here  applied  to 
a  battery  committed  by  a  conductor  upon  a  passenger  on  the  car,  and 
repeated  afterwau-da  at  the  company's  office.  Savannah  SL  R.  R.  Co.  v. 
Bryan,  464, 

C  Master  not  Bound  to  Repair  Defects  in  Appliances  Furnished  to 
Servant  when.  —  It  is  not  the  duty  of  a  master  to  repair  defects  in 
appliances  used  by  his  servants,  arising  in  the  daily  use  of  such  appli- 
ances,  for  which  proper  and  suitable  materials  are  supplied,  and  which 
may  easily  be  remedied  by  the  servants  themselves,  amd  are  not  of  a 
permanent  character  or  requiring  the  help  of  skilled  mechanics.  It  is  a 
duty  of  the  servants  to  repair  such  defects  when  they  arise,  with  the  ma 
terials  furnished,  especially  where  the  necessity  springs  from  their  daily 
use  of  the  appliance,  occurs  at  different  and  unknown  periods  in  their 
service,  and  is  open  to  their  observation  in  the  absence  of  the  master. 
Crtgan  v.  Maraton,  854. 

7.  Sbrvant  Authorized  to  Rely  on  Master's  EVrntshino  Safe  Appli- 
AVOBS.  —  The  burden  of  furnishing  safe  machinery,  appliances,  surround- 
ings, etc,  is  upon  the  master;  and  while  he  is  not  to  be  held  liable  for 
dafects  and  dangers  of  which  the  servant  is  fully  informed,  yet  the  ser- 
rant  is  authorized  to  rely  upon  the  acts  of  the  master  in  that  respect, 
and  \k  under  no  prinmry  obligation  to  investigate  and  test  the  fitness  and 
safety  of  the  machinery,  surroundings,  etc. ,  in  the  absence  of  notice  that 
there  is  something  wrong  in  that  respect,  especially. where  the  servant's 
.duties  require  constant  attention  to  other  matters.  Chicago  etc  R.  R.  Co, 
▼.  Hinea,  515. 

t,  Allegation  in  Declaration  of  Dub  Cabe  Negatives  Negligence  on 
Plaintiff's  Part.  —  In  an  action  against  a  master  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sustained  by  a  servant  through 
the  negligence  of  the  master,  an  allegation  in  the  declaration  that  the 
servant  used  due  care  negatives  negligence  on  his  part,  and,  by  impli- 
cation, that  he  had  knowledge  of  the  defects  by  resison  of  which  he  was 
injured;  and  the  jury,  by  finding  the  master  guilty  of  negligence,  im- 
pliedly find  that  the  servant  had  no  knowledge  of  such  defects,  and  was 
not  guilty  of  contributory  negligence.  Besides,  it  is  a  matter  of  defense 
that  the  servant  knew  of  the  defects  which  caused  his  injury,  and  such 
knowledge  will  not  be  presumed.     Id. 

Sm  (Jorpobations,  1;  Inns  akd  Innkeepers,  1;  SaiPPDia,  1. 

MAXIMS. 
FAsm  TK  Pari  Dslktto  ar«  left  without  remedy  against  eadi  ottiar.    Kbh- 
fotridt  ▼.  Olark,  681. 

MBCHANICTS  LIEN. 
L  A  MaoHAino  to  Whom  Any  Article  is  iHTBUsm)  to  alter  or  repair,  and 

who  furnishes  material  and  labor  in  its  alteration  and  repair,  has  a  lien 
thereon  which  ia  enforceable  under  sections  5303  and  5304  of  the  Re- 
vised Statutes  of  Indiana.  Watts  v.  Sioeeney,  615. 
IL  Mechanic's  Lien  in  This  State  Relates  to  the  Day  when  Materials 
WERE  C!oMMENCED  TO  BE  FURNISHED  by  the  Uen-holder,  and  hence  has 
precedence  over  a  mortgage  executed  subsequently  to  that  time,  though 
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given  to  seoare  a  balance  dne  on  the  property  for  the  purchase  price 
thereof.     Avery  v.  Clark,  272. 

S.  Undxr  thb  Code  of  California,  if  a  bnilding  is  conatmoted  on  lands 
with  the  knowledge  of  a  person  having  or  claiming  any  interest  therein, 
such  interest  is  subject  to  such  lien,  unless  he  gives  notice  that  he  will 
not  be  responsible,  and  if  he  afterwards  makes  a  conveyance  of  the 
property,  taking  a  mortgage  to  secure  the  payment  of  part  of  the  pur- 
chase price,  his  mortgage  is  subordinate  to  the  mechanic's  lien.     Id. 

4.  MoRTOAQK  AND  Mechanic's  Lien,  PRECEDENCE  BETWEEN.  —  If  the  mort- 
gagee of  a  railway  and  the  rolling  stock  thereon  permits  a  locomotive  and 
tender  to  remain  in  the  possession  and  use  of  the  mortgagor,  and  through 
■noh  use  it  becomes  in  need  of  alterations  and  repairs,  whereupon  it  in 
intrusted  to  a  mechanic  to  alter  and  repair,  he  has  a  lien  thereon  for  the 
amount  due  him  which  has  precedence  over  such  mortgage.  WatU  v. 
Sweeney,  615. 

MERGER. 
See  Judgments,  3. 

MILLS  AND  MILL-DAMS. 
CoirrBiBunoH  for  Maintenance  of  Dam.  — In  an  action  to  recover  the 
cost  of  rebuilding  a  dam  from  one  who  is  liable  to  contribute  to  its 
maintenance,  recovery  may  be  had  in  proportion  to  the  sum  actually 
expended  in  rebuilding  in  a  prudent  and  diligent  manner  under  the 
eircumstances,  although  a  man  of  experience  with  ample  means  might, 
under  favorable  circumstances,  have  built  it  for  less.  Webb  v.  Lairds 
121. 

MINES  AND  MmmO. 

1.  Term   "  Mining  Claim  "  Means  a  parcel  of  mineral  land  containing 

precious  metals,  and  is  often  used  in  mining  parlance  as  synonymous 
with  the  term  "location,"  which  means  the  act  of  appropriating  a  min- 
ing claim  upon  the  public  domain,  according  to  established  law  or  rules. 
McFetera  v.  Pieraon,  388. 

2.  Mining  Claim  on  Public  Domain  m  Rbal  Property,  and  the  subject 

of  complete  ownership  as  a  claim,  and  the  locator  thereof,  or  his  succes- 
sor in  interest,  having  fully  complied  with  the  terms  prescribed  by  Con- 
gress for  2u;quiring  title  to  mineral  lands,  is,  so  long  as  ho  continues  such 
compliance,  the  owner  of  the  claim  for  all  practical  purposes.  He  is 
the  owner  before  as  well  as  after  the  issuance  of  the  patent,  and  is  enti- 
tled to  the  exclusive  possession  as  against  the  whole  world.     Id. 

8.  Tttlb  and  Possession,  how  Pleaded.  —  In  a  civil  action  for  injury  to 
a  mining  claim,  an  allegation  by  plaintiff  of  ownership  and  actual  pos- 
■ession  thereof,  describing  the  same  according  to  the  location  certificate 
thereof  duly  recorded,  without  alleging  ownership  in  fee,  or  that  a  gov- 
emment  patent  has  issued  therefor,  does  not  import  ownership  in  fee, 
nor  compel  proof  of  title  by  patent  from  the  United  States.     Id. 

4.  "Mining  Claim,"  Actual  Possession  not  Necessary  to  Maintain 
Action  for  Injury  to.  —  To  maintain  a  civil  action  for  injury  to 
a  mining  claim,  it  is  not  neces*sary  that  the  claimant  should  reside 
on  the  premises,  that  it  should  be  inclosed  or  cultivated,  nor  that  he 
should  have  a  pedis  po»iessio  thereof.  Having  made  and  marked  the 
discovery,  filed  his  certificate,  and  performed  and  kept  up  the  work 
necessary  to  perfect  the  claim,  and  having  otherwise  complied  in  good 
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faith  with  the  reqairementa  essential  to  a  valid  and  snbsisting  location, 
and  being  in  the  actual  and  lawfal  control  of  the  olaim  for  the  purpose 
of  working  suid  developing  the  same,  he  is  entitled  to  the  exclusive  pos- 
session and  enjoyment  thereof  as  against  the  world,  and  may  maintain 
an  action  against  a  tresptuser  for  an  injury  to  the  timber  growing 
thereon,  as  well  as  to  the  mineral  product  of  the  soil  itself.  Id. 
A,   AVKRMBNT    OF    CmZENSHIP    NOT    NbCESSABT    VX    AoTIOK    TO    RKOVKB 

AQAIK3T  Tbespasskb  ON  MiNiiTQ  CLAIM.  —  In  an  action  to  recover 
from  a  trespasser  for  cntting  timber  on  a  mining  claim,  the  plaintiff  need 
not  idlege  his  citizenship  in  the  first  instance,  bat  may  rely  upon  an  alle- 
gation of  possession  or  title  as  against  the  wrong-doer  without  title  or 
right  of  possession.  Id. 
6L  NoncB  MOT  OoNSPiouousLT  Posted.  —  If  the  proceedings  for  locating 
and  working  a  mining  claim  are  in  all  respects  regular,  they  will  not  be 
held  void  because  notice  of  the  location  was  written  on  a  paper  folded 
trith  the  writing  inside,  and  placed  upon  a  mound  of  rocks,  underneath 
two  flat  stones,  with  only  the  margin  of  the  paper  exposed  to  view, 
thongh  the  law  requires  that  such  notice  be  posted  conspicuously  in  a 
conspicuous  place  upon  the  claim,  if  the  object  in  posting  the  notice  as 
it  was  posted  was,  not  to  conceal,  but  to  protect  it  from  the  weather. 
DotioJme  ▼.  MeiaUr,  283. 

See  Pabtnebship,  2. 

MINORS. 
See  Intauct. 

MISTAKE, 

See  Adtusi  Possbssiok,  1,  6;  Ranks  and  Bankiko,  8,  14,  16;  Boukda* 
aiBS,  4,  5;  Cakbiebs,  9,  10. 

MONOPOLY. 
See  Cabbieks,  1,  2,  27,  28. 

MORTGAGES. 
L  Mobtoaos  bt  Absoluts  Deed  and  Dbfkasanck  —  'Emm  or  Rzco«b  9v 
DsBD  Alone  —  Judgment  Lien  as  AOAiNar  Pubchaseb  tbom  Mobtga- 
obe  with  Notice.  —  The  record  of  a  deed  absolute  in  form,  intended  as 
a  mortgage,  will  protect  the  rights  of  the  grantee,  although  he  has  failed 
to  record  a  defeasance,  in  the  form  of  a  contract  to  reconvey,  which  he 
has  executed  to  the  gramtor;  but  a  judgment  properly  docketed  against 
the  grantor  is  a  lien  upon  his  equity  of  redemption,  as  against  a  subse- 
quent purchaser  from  the  grantee  with  knowledge  of  the  facts.  Maraton 
V.  WaUavM,  719. 

%   MOBTOAQBS  MAT  BE  GlVSN  THE  RiORT  TO  THS  POSSESSION  of  the  mortgaged 

property  as  additional  security  for  his  debt,  and  this  may  be  done  by 
parol  agreement,  and  the  right  to  retain  possession  is  not  dependent  on 
the  right  to  foreclose  the  mortgage,  but  solely  on  the  existence  of  the 
debt.  Sped  v.  8f>ect,  314. 
I.  Land  is  Held  in  Pledge  when  a  Mobtoaoob  Gives  a  Mobtoaoeb  Pos- 
session as  additional  security  for  his  debt,  and  the  pledgee  has  the  right 
to  retain  possession  until  the  debt  is  paid,  thongh  the  statute  of  limita- 
tions has  barred  all  remedy  for  its  recovery.     Id, 
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4.  MORTGAOEK  IN  POSSESSION  IS  EnTITLBD  TO  RETAIN  SuCH  POSSESSION  UN- 
TIL HIS  Drbt  is  Paid,  and  cannot  be  deprived  thereof  hy  an  action  of 
ejectment,  although  the  statute  of  limitations  hu  barred  his  right  to 
maintain  an  action  to  enforce  the  debt.     Id. 

ft.  Ip  A  MoBTQAOEB  OF  MACHINERY  UPON  Which,  thsough  Usb,  repairs 
and  alterations  will  beoome  necessary  leaves  it  in  the  possession  of  the 
mortgagor  to  be  used  by  him,  it  will  be  presumed  that  they  contemplated 
that  repairs  thereon  would  become  necessary,  and  that  the  mortgagor  was 
authorized,  if  necessary,  to  intrust  it  to  a  meciianic  for  repairs;  and  when 
it  is  so  intrusted,  the  mechanic  has  a  lien  thereon  paramount  to  the  lien 
of  the  mortgage  for  materials  and  labor  furnished  in  such  repairs.  WaU» 
▼.  Stoeenej/,  616. 

8.  Quieting  Title  to  Pbrsonaltt.  —  Though  an  original  action  cannot  b« 
maintained  to  quiet  title  to  personal  property,  yet  when  an  action  is 
commenced  to  foreclose  a  mortgage  thereon,  one  who  is  made  a  party 
defendant  may,  by  a  cross-complaint,  set  up  his  title  to  the  property,  and 
ask  to  have  his  ownership  declared  and  the  foreclosure  enjoined;  and 
having  done  so,  he  cannot  be  deprived  of  his  right  to  have  his  ownership 
declared  by  a  dismissal  of  the  case  as  to  him.     Id. 

7.  A  MoRTOAOB  Dbfectivelt  Executed,  or  an  imperfect  attempt  to  create 
a  mortgage  upon  specific  property,  for  the  purpose  of  securing  a  debt,  will 
create  a  specific  lien  upon  the  property  intended  to  be  mortgaged.  Peer* 
7.  McLaugfdin,  306. 

I.  Equitable  Mobtoaob.  —  Mobtoaoe  Executed  bt  a  Fatheb  on  Bbhalf 
OF  Himself  and  his  Childrbn,  when  he  did  not  have  authority  to  exe- 
cute it  for  them,  is  nevertheless  enforceable  as  an  equitable  mortgage,  if 
It  was  given  as  part  of  the  purchase  price  of  property  which  the  mortgagee 
had  sold  and  conveyed  to  the  father  and  children  pursuant  to  an  agree- 
ment that  they  would  give  him  a  mortgage  for  the  unpaid  purchase- 
money.     Id. 

•.  Subeogation  —  Purchaser  at  Void  Foreclosure  Sale.  —  Where  prop- 
erty  sold  under  a  void  foreclosure  of  a  mortgage  thereof  has  been  pur- 
cheised  by  one  at  sheriff's  sale,  and  the  purchase- money  applied  to  the 
payment  of  the  mortgage,  and  the  sale  and  purchase  are  subsequently 
set  aside  and  declared  void,  the  purchaser  may  be  subrogated  to  all 
the  rights  which  the  mortgagee  originally  had.  DiUcher  v.  Hobbf^ 
444. 

10.    MOBTGAGB  18   NOT    PaID   BY  THE  PURCHASE  OF  THE   MORTGAGBD   PbEM- 

ISB8  BT  THB  MoBTGAOEB  at  the  foreclosure  sale  thereof,  and  an  insur- 
ance made  payable  to  him  therefor  continues  in  force  after  such  sale. 
Naiional  Bank  v.  Union  Ins.  Co.,  324. 

IL  MOBTGAGE  IS  NOT  FORECLOSED  UNTIL  THB  MORTGAGOR'S  RiGHT  OF  Rb- 
DEMPTION   IS  Cut  OFF.      Id. 

12.  FORBCLOSURB.  —  A  third  mortgagee,  who  is  made  a  defendant  in  suits  to 
foreclose  the  prior  mortgages,  and  who,  after  foreclosure  and  the  expira- 
tion of  the  equity  of  redemption,  acquires  an  equitable  interest  in  the 
property  by  agreement  with  the  owner  of  the  title,  does  not  thereby 
reinstate  his  mortgage  as  a  lien  upon  the  property  for  the  benefit  of  a 
h(dder  of  the  notes  secured  thereby,  which  be  has  transferred.  Sowle* 
V.  Hall,  101. 

8«e  Chattbl  Mortgagss;  Ejectment,  3;  Insubamob,  8,  9;  Mbcoanio'b 
Lien,  4;  Taxation,  1. 
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MUNICIPAL  CORPORATIONS. 

1.  Contract  Ultra  Vires  —  Legality  of.  —  A  contract  made  by  »  mu- 
nicipftl  corporation,  although  ultra  virea,  is  not  illegal  if  not  prohibited 
by  ita  charter.  City  of  St.  Louis  v.  Davidson,  764. 
■%  Contract  Ultra  Vires  —  Estoppel.  —  A  contract  made  by  a  city  for 
the  services  of  prisoners  in  its  work-house  to  a  private  person,  although 
uUra  vire»,  is  not  illegal  if  not  prohibited  by  its  charter;  and  while  it 
may  successfully  interpose  the  plea  of  uUra  vires  when  sued  upon  such 
contract,  the  party  contracting  with  it  cannot  set  up  such  plea  to  escape 
liability  under  the  contract.     Id, 

Jb  Contract  Ultra  Vires  —  Estoppel.  —  A  party  contracting  with  a  city 
under  a  contract  which  is  ultra  vires,  but  not  prohibited,  is  estopped, 
when  sued  upon  the  contract,  from  setting  up  the  plea  of  uitra  vires  to 
escape  liability  and  to  enable  him  to  retain  benefits  received  under  the 
contract.     Id. 

4.  Power  to  Convxt.  —  The  capacity  of  a  municipal  corporation  to  take, 
and  its  power  to  convey,  property  of  all  kinds  differs  in  no  essential  par- 
ticular from  the  capacity  and  power  of  a  natural  person  under  like  cir* 
cumstances.     State  v.  Laclede  O.  Co.,  789. 

&  Municipal  Corporation  may  Make  Penal  Act  Which  la  Already  O?- 
VSNSB  against  Statb.  —  A  municipal  corporation  has  power  to  make 
penal  an  act  which  has  already  been  made  so  by  a  state  statute;  and 
when  this  is  done,  such  act  becomes  a  separate  offense  against  the  state 
and  the  municipality.  In  that  case,  the  penalty  imposed  by  the  munici« 
pality  is  superadded  to  that  fixed  by  the  general  law  on  account  of  the 
additional  wrong  done  to  it,  and  the  wrong-doer  is  not  twice  punished 
for  the  same  offense.     Van  Buren  v.  Wells,  214. 

A  Ordinances,  Power  of  Municipal  Corporations  to  Pass.  —  Under  stat- 
utes expressly  giving  to  municipal  corporations  •'  power  to  make  and  pub- 
lish such  by-laws  and  ordinances,  not  inconsistent  with  the  laws  of  the 
ctate,  as  to  them  shall  seem  necessary  to  provide  for  the  safety,  preserve 
the  health,  promote  the  prosperity,  and  improve  the  morals,  order,  com- 
fort, and  convenience  of  such  corporations  and  the  inhabitants  thereof," 
ordinances  punishing  disturbances  of  the  peace,  the  carrying  of  concealed 
weapons,  and  the  keeping  open  of  saloons  on  Sunday  are  a  proper  ex- 
ercise of  the  power  conferred,  and  are  therefore  valid.     Id. 

7.  Ordinance  Void  in  Part  is  Void  altogether,  where  all  its  parts  are 
connected  with  and  essential  to  each  other.     State  v.  Webber,  920. 

&  Ordinance  —  Suppression  or  Houses  of  Ill-fame,  —  An  ordinance  en- 
acted by  a  municipal  corporation  providing  that  the  permitting  of  proati* 
tntion  by  the  owner  or  occupant  of  a  house  shall  constitute  him  the 
keeper  of  a  bouse  of  ill-fame,  and  declaring  what  shall  constitute  such 
bouse,  and  establishing  a  rule  of  evidence  to  determine  the  question,  ia 
void,  and  not  authorized  under  a  general  power  to  enact  ordinances 
for  the  government  of  the  corporation,  and  to  abate  or  prevent  nuisances. 
Id. 

'•>  Ordinance  —  Suppression  of  House  of  Ill-fame.  —  Under  express 
power  in  a  municipsd  corporation  to  suppress  houses  of  ill-fame,  the 
city  has  no  power  to  enact  an  ordinance  that  persona  not  guilty  of  a 
nuisance  under  established  principles  of  law  shall  be  deemed  guilty  of 
keeping  houses  of  ill-fame,  and  to  prescribe  new  rules  of  evideooe  to  be 
adopted  on  the  triaL     Id, 
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10.  Ordinanob  —  Suppression  of  Houses  or  Tll-famb. — Under  general 
power  in  a  municipal  corporation  to  suppress  houses  of  ill-fame,  an 
ordinance  forbidding  owners  from  renting  their  houses  to  others  for  th« 
purpose  of  prostitution,  or  with  knowledge  that  they  were  to  be  so 
used,  is  valid;  but  such  general  power  does  not  authorize  the  city  to  de- 
clare, by  ordinance,  that  a  certain  house  is  a  house  of  ill-fame,  or  to 
define  and  declare  what  is  such  a  house.     Id. 

IL  Ordinanob  Gbantino  Gas  Pbiyileobs.  —  A  city  ordinance  granting  to 
a  gas  company,  its  sncoessors  and  assigns,  the  privilege  of  furnishing  gas 
to  a  city  and  to  consumers  for  a  certain  period,  and  providing  that  such 
company  may  transfer  all  its  rights,  property,  and  franchises  to  any 
organized  gas  company  within  the  state  which  will  file  a  written  ac- 
ceptance of  the  ordinance  and  give  a  bond  to  perform  all  the  agree* 
ments  of  the  original  company,  is  not  void  on  the  ground  that  the  time 
named  therein  extends  beyond  the  termination  of  the  original  company's 
existence.     State  v.  Laclede  O.  Co.,  789. 

12.  Ordinanoi  Gramtimo  Gas  Privileges  and  Fixing  Prick.  —  Where 
a  city  passes  an  ordinance  granting  to  a  gas  company  the  privilege  of 
manufacturing  and  supplying  gas,  and  also  fixing  the  maximum  price 
thereof,  upon  the  acceptance  of  the  ordinance  by  the  gas  company  the 
city  cannot  subsequently  reduce  the  price  of  gas  below  that  fixed  by 
the  ordinance.     Id. 

15.  Ordinance,  when  Unreasonable.  —  Municipal  Ordinance  PERMn> 
TiNO  A  Fine  not  exceeding  one  thousand  dollars  to  be  imposed  as  a 
penalty  for  visiting  a  house  of  ill-fame,  and  also  an  imprisonment  jiot 
exceeding  six  months,  is  unreasonable,  not  in  harmony  with  the  laws 
of  the  state,  and  therefore  void,  when  those  laws  do  not  prescribe  any 
penalty  for  this  offense,  and  make  the  penalty  for  living  in  and  about 
such  a  house  imprisonment  not  to  exceed  ninety  days,  and  for  the  keep- 
ing of  such  a  house  imprisonment  not  exceeding  six  months,  or  a  fine 
not  exceeding  five  hundred  dollars,  or  both.     In  re  Ah  You,  280. 

14.  Publication  op  Municipal  Ordinance,  Burden  of  Proof  of.  —  In  a 
prosecution  for  the  violation  of  a  municipal  ordinance,  the  burden  is  on 
the  defendant  to  prove  that  the  ordinance  was  not  published  in  the 
manner  prescribed  by  the  statute.      Van  Buren  v.   Well.^,  214. 

16.  Violation  of  Void  Municipal  Ordinance  is  not  a  criminal  offense. 
State  V.  Webber,  920. 

16.  Liability  for  Defects  in  Streets.  —  Where  the  charter  imposes  no  lia» 
bility  on  a  municipal  corporation  for  damages  sustained  by  individuals 
upon  its  streets  and  highways  in  consequence  of  defects  therein,  such 
defects  are  not  actionable.     Bates  v.  Rutland,  95. 

17.  Liability  for  Negligence  op  Officers.  —  The  trustees  and  street 
commissioner  of  a  municipal  corporation,  which  is  bound  by  law  to  main, 
tain  the  streets  and  highways  within  its  limits,  are  public  officers,  and 
act  as  such  in  locating  and  using  a  stone-crusher  in  the  highway  outside 
the  city  limits  for  the  purpose  of  crushing  stone  for  the  construction  and 
repair  of  its  streets.  In  such  case,  the  corporation  is  not  liable  for  the 
negligence  of  such  officers.     Id. 

18.  Liability  for  Negligence  of  Officers. — The  officers  of  a  municipal 
corporation  engaged  in  the  public  work  of  repairing  its  streets  are  pub- 
lic officers,  and  an  action  will  not  lie  against  the  city  for  their  negligent 
acts  in  performing  soch  work.     Id. 
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19.  Local  Assessbibnts  iob  Iicprovements  —  Isjxrsonov  to  Prkvknt' 
OoLLBonoK  OF.  —  The  expense  of  local  improvementH  in  a  town  or  city 
may  be  met  by  local  assessmenta,  in  whole  or  in  part,  and  equity  will  nol 
•njoin  the  collection  of  such  aasesatnents  except  under  special  circom* 
ttaaoea,  such  as  leave  the  complainant  without  any  remedy  at  law,  and 
bring  bis  case  under  some  of  the  recognized  heads  of  equity  jurisdiction, 
or  where  it  is  clear  that  the  tax  has  been  imposed  without  authority 
and  ia  absolutely  void.     Murphy  v.  Mayor  etc,  845. 

SOk  Illegal  MnNiciPAL  Tax  —  Rehbdt  ov  Lamd-owiteb.  —  An  owner  of 
property  seized  or  sold  under  execution  for  the  coUeotion  of  a  munici« 
pal  tax,  the  illegality  of  which  appears  from  the  face  of  the  proceed* 
ings,  has  an  adequate  remedy  at  law,  either  by  paying  the  tax  under 
protest  and  bringing  an  action  against  the  city  to  recover  it  back,  or  by 
action  of  trespass  to  recover  damages;  or  if  the  property  is  sold,  ha 
may  maintain  ejectment,  or  test  the  validity  of  the  tax  by  writ  of  oer* 
tiorari.  Id. 
See  Equitt,  6,  7;  Gas  CoBiPAiriBs;  BvutDvaaa,  2;  Taxatiov,  S. 

NEGLIGENCR 

L  Nbouobnob,  whbk  QtrssnoN  roR  Jury.—  When  the  facts  are  undisputed, 
and  two  reasonable  and  fair-minded  persons  might  draw  inferences  from 
them  so  different  that,  according  to  the  conclusion  of  fact  reached  by 
one  there  would  be  negligence,  while  that  deduced  by  another  would 
show  the  exercise  of  ordinary  care,  the  issue  should  be  submitted  to  the 
jury  for  determination.     Deans  v.  Wilmington  etc  B.  R.  Co.^  902. 

t.  Kboliobkcb,  when  Question  for  Jury.  —  In  an  action  against  a  railroad 
to  recover  for  personal  injury,  when  it  appears  that  a  person,  standing 
on  the  track  at  the  time  that  the  engine  passed  going  at  the  rate  of 
twenty  miles  an  hour,  could  see  the  party  injured  three  fourths  of  a 
mile  in  front,  lying  in  an  apparently  helpless  condition  across  the  tra<^, 
it  is  a  question  for  the  jury  to  determine  whether  or  not  the  engineer, 
in  the  exercise  of  due  diligence,  might  have  discovered,  from  his  elevated 
position  on  the  engine,  the  fact  that  such  party  was  lying  helpless  across 
the  rails,  and  by  prompt  and  strenuous  effort  have  saved  his  life  by 
stopping  Uie  train,  without  imperiling  the  passengers.  In  such  case,  it 
is  also  for  the  jury  to  determine,  with  or  without  the  aid  of  expert  tes* 
timony,  within  what  distance  the  train  might  have  been  stopped  with* 
out  putting  the  passengers  in  jeopardy.     I<L 

%,  Negligencb  as  to  Unfastened  Turn-tablb  —  Question  fob  Jury.  — 
Whether  or  not  a  railway  company  is  guilty  of  negligence  in  leaving  its 
turn-table  unfastened,  thereby  injuring  a  child  of  tender  years,  is  a  ques* 
tion  for  the  jury  to  determine  under  all  the  facts  and  circumstances  of 
each  particular  case.  Iltoaco  etc.  Nav.  Co.  v.  Hedrick,  169. 
4  Praoticb  on  Pacth  Admitted  Making  Prima  Facie  Casb.  —  Where 
facts  admitted  by  stipulation  make  &  prima  facie  case  of  negligence  on  the 
part  of  defendant,  and  are  unrebutted  and  undisputed  by  him,  it  is  the 
duty  of  the  court  to  direct  the  jury  to  find  a  verdict  for  the  plaintiff 
Magoffin  v.  MiatouH  P.  R'y  Co.,  798. 
fi.  Individual  is  Chabqbable  with  ELnowlbdoe  of  his  Duty.  — In  the  law 
of  personal  liability  for  the  consequences  of  action  or  noa-aotion,  the  law 
charges  the  individual  with  a  knowledge  of  his  duty.  When,  therefore, 
a  declaration  alleges  that  it  was  the  duty  of  an  individual  or  corporation 
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to  do  or  not  to  do  a  given  thing,  it  ia  necessarily  implied  from  that  alle- 
gation that  the  individaal  or  corporation  knew  that  it  was  his  or  its 
dnty  to  do  or  not  to  do  the  given  thing.  Chicago  etc  R.  R,  Co.r.  Hinea, 
516. 

C    COHTBIBUTOEY  NEGLiaBHOS,  WHBN    DOES  NOT  BaR  ReCOVBRT,— When,    at 

the  time  an  injnry  is  inflicted,  it  might  have  been  avoided  by  reasonable 
care  and  prudence  on  the  part  of  the  defendant,  an  action  will  lie  for 
damages,  notwithstanding  the  previous  negligenoe'of  the  plaintifL  Deems 
V.   Wilmington  etc  R.  R.  Co.,  902. 

T.  PosTHUMOua  Child  —  Right  to  Beuoveb  for  iNjxmY  to  Pabbnt.  —  Un- 
der a  statute  giving  a  right  of  action  for  damages  for  injuries  causing  the 
death  of  a  person,  and  providing  that  "the  action  shall  be  for  the  sc4« 
and  exclusive  benefit  of  the  surviving  rhildren  of  the  person  whose  death 
shall  have  been  so  caused,"  the  word  "  children "  includes  a  posthu- 
mous child,  who  is  equally  entitled  to  the  benefit  of  such  action  with  the 
.other  children.     Nelson  v.  Galveston  etc  R'y  Co.,  81. 

8.  PosTHUMors  Child  —  Rioht  to  Recovbe  for  Injury  to  Parent.  —  A 
posthumous  child  is  entitled  to  recover  damages  for  the  death  of  hia 
father,  resulting  from  injuries  inflicted  by  the  negligence  of  a  railroad 
company,  under  a  statute  giving  to  the  "  surviving  children  "  of  the  de- 
ceased a  right  to  maintain  an  action  in  such  case.     Id. 

0.  Pctthumous  Child  —  Right  to  Recover  fob  In  jttry  to  Parent  —  Stat- 
ute o»  Limitatioms.  —  Where  a  posthumous  child  is  entitled  to  recover 
damages  for  the  death  of  his  father,  resulting  from  injaries  inflicted  by 
the  negligence  of  a  railroad  company,  the  statute  of  limitations  does  not 
begin  to  run  against  him  from  the  time  when  the  cause  of  action  ac- 
crued, merely  becaose  his  mother  was  capable  of  commencing  suit  at  that 
time.     Id. 

K).  PosTHrMous  Child  —  Right  to  Recover  for  Injttry  to  Parent  — 
Judgment  as  Estoppel.  —  The  right  of  a  posthumous  child  to  maintain 
suit  to  recover  damages  for  the  death  of  his  father,  resulting  from  in- 
juries inflicted  by  the  negligence  of  a  railroad  company,  is  not  concluded 
by  a  judgment  in  a  suit  brought  by  hia  mother  and  another  beneficiary 
against  the  company,  in  which  the  amount  of  compensation  due  such 
child  is  not  included,  nor  his  rights  considered.     Id. 

A..  Statutes  Giving  Right  of  Action  for  Injury  Resulting  in  Death 
HOT  Dissimilar  when.  —  Statutes  of  two  diflferent  states,  which  give  a 
right  of  action  to  recover  damages  for  injuries  resulting  in  death,  are  not 
dissimilar  because  by  one  statute  the  right  of  action  is  given  to  the 
widow,  while  by  the  other,  it  is  given  to  the  executor  or  administrator. 
Althongh  the  formal  parties  are  different,  the  substantial  and  real  par- 
ties are  identical     Wooden  v.  Western  etc  R.  R.  Co.,  803. 

18.  Action  to  Recover  for  Death  of  Husband  Properly  Brought  by 
Widow,  as  Such,  when.  —  Where  the  statute  of  Pennsylvania  give* 
to  a  widow,  in  her  6wn  right,  and  as  trustee  for  the  children,  a  right  to 
recover  for  the  death  of  her  husband,  an  action  brought  by  her  in  New 
York  to  recover  for  such  death,  resulting  from  an  injury  received  in 
Pennsylvania,  is  properly  brought  by  her  as  widow,  and  not  as  admin- 
istratrix, althongh  the  New  York  statute  gives  the  right  of  action  in 
similar  cases  to  the  executor  or  administrator.     Id. 

U.  Action  to  Recover  fob  Injuries  Resulting  in  Death,  Received  in 
Foreign  State,  when  Maintainable.  —  An  action  to  recover  dam- 
ages for  injuries  received  in  another  state,  resulting  in  the  death  of  th» 
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person  faijored,  can  be  maintained  in  the  state  of  New  York  only  upon 

proof  that  the  statntet  of  each  other  state  gire  the  right  of  action,  and 

that  they  are  simiUr  to  the  New  York  statatea.     The  statutes  of  the 

two  states  need  not,  however,  be  identical  in  their  terms  or  precisely 

dike;  it  is  eaffieient  if  they  are  of  similar  import  and  character,  founded 

upon  the  ssms  general  prinoiple,  and  possessing  the  same  general  at- 

tribatas.    Id. 

9—  Aqbtot,  1,  2}  Animais;  Banks  aitd  Bahkivo,  8;  OABimnis;  Damaoks, 

8;  HusBAiri)  and  Wife,  S,  4;  Judgments,  3,  19;  Mabteb  and  Skb- 

TANT,  8;  Railroad  Cohfanies,  \-6,  7-9;  Tblbo&aph  CoMFANisa^  1-2. 

NEGOTIABLE  INSTRUMENTS. 

1.    AOOOMMODATION  PAPBB — LlABILnT  OF   MaKBB  ATTKB  InDOBSEMSNT. — 

A  note  made  payable  by  the  maker  to  himself,  and  signed  by  others  as 
accommodation  paper,  to  enable  such  maker  to  raise  money  thereon, 
and  indorsed  by  him  for  that  purpose,  may  be  enforced,  not  only  as 
against  soch  maker  and  indorser,  but  also  as  against  the  other  accom< 
modation  makers.     Norfolk  Nat.  Bank  v.  Oriffin,  868. 

S.  LiABiLiTT  OF  QoARANTOB  07  PAYMENT.  —  A  guarantor  for  the  payment 
of  «k  note  is  liable  as  upon  an  absolute  promise  to  pay  upon  defaolt  in 
payment  by  the  maker.     Jenkins  v.  Wilkingon,  911. 

8.  LiABiLiTT  or  GuABANTOB  FOB  COLLECTION.  —  A  guarantor  for  the  eolleo- 
tion  of  a  note  is  liable  as  upon  a  promise  to  pay  upon  condition  that  the 
payee  shall  diligently  prosecute  the  maker  without  success.     Id. 

4.  Extension  of  Time  for  Patment  of  Note  —  Want  of  Considkba- 
TION.  —  A  contract  between  the  payor  and  payee  of  a  promissory  note, 
entered  into  after  principal  and  interest  are  due,  and  reciting  that,  in 
oonsideration  of  certain  payments  at  certain  times,  to  avoid  litigation, 
and  for  other  considerations,  the  time  is  to  be  extended  to  a  date 
mentioned  therein,  and  a  pending  suit  on  the  note  dismissed,  is  void, 
as  being  without  consideration,  in  the  absence  of  extrinsic  allegations 
showing  a  valid  consideration  for  the  contract  of  forbearance.  Davis 
V.  Stout,  665. 

ft.  Extbnsioic  or  Tdcb  ot  Patmsnt  —  Guarantob.  — Where  a  promissory 
note  is  not  paid  at  maturity,  and  a  third  person,  in  consideration  ol 
an  extension  of  the  time  of  payment,  agrees  in  writing  to  guarantee  its 
payment,  provided  the  payee  would  hold  a  mortgage  as  collateral  seen* 
rity,  muAl  third  person  thereby  becomes  a  guarantor  for  the  payment 
of  the  note  np<«  default  by  the  maker.     Jenkins  v.  Wilkinsont  911. 

t.  Von>  ISrrxNSiON  of  Timb  fob  Payment  of  Note  will  not  Rblhasb 
SuBETT.  —  A  contract  tor  an  extension  of  time  in  which  to  pay  a  prom- 
issory  note,  void  for  want  of  consideration,  will  not  release  the  surety 
thereon.     Davis  v.  Stottt,  665. 

7.  Indorsbb's  Liabilitt  oannot  bb  Vabied  by  Pabol.  —  If  an  indorser 

wishes  to  qualify  his  liability,  he  must  use  ^t  words  therefor,  or  must 
in  some  other  manner  clearly  indicate  that  his  indorsement  is  limited 
to  a  transfer  of  the  paper  and  nothing  more.  His  liability  cannot  be 
changed  or  varied  by  parol  evidence.  Fanoeil  v.  St.  Paul  Trust  Co., 
742. 

8.  Imi>or.sbb'8  Liability  cannot  bb  Vabied   by   Parol.  —  The  indorsee 

cannot  show,  as  against  the  indorser  of  negotiable  paper,  that  at  the 
time  of  indorsement  it  was  verbally  agreed  that  presentment  for  pay- 
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ment,  notio*  thereof,  and  ot  noa-paym«nt,  need  not  be  made  or  given. 
Id. 

9.  Rate  op  Interbst  on  Note  cannot  bb  Varibd  by  Pabol.  —  Where  a 

promissory  note  fixes  the  rate  of  interest  thereon,  parol  evidence  is  not 
admissible  to  show  that  subsequent  to  its  execution  a  different  rate  of 
interest  was  agreed  upon.     Davia  v.  Stoat,  565. 

10.  Insolvency  of  Maker  does  not  Excosb  Presentment.  —  The  mdorsee 
mast  present  the  note  at  the  place  fixed  for  payment  at  its  maturity, 
and  his  failure  to  do  so  will  not  be  excused  by  the  insolvenoy  of  the 
maker  or  his  removal  from  the  state.  Fanoeil  v.  8i.  Paml  Trmtt  Co., 
742. 

NEWSPAPER  LIBEL. 
See  LiBBL  AND  Slander,  1-7. 

NEW  TRIAL, 
Wherb  Good  akd  Rad  Counts  abb  Joinbd.  —  In  dander,  where  the  mt> 
eral  counts  charge  the  utterance  of  different  words  upon  separate  oo- 
casions,  and  a  general  verdict  ia  returned,  a  new  trial  will  be  granted, 
where,  upon  moticm  in  arrest  of  judgment,  some  of  the  ooanti  are  foand 
good  and  the  ethers  bad.    PomeU  v.  Marbie,  12&, 

NON-RESIDENTS. 
See  AonoNs,  3;  Attachment  and  Gabmishiixiit;  1, 1. 

NOTICR 
See  Animals,  I,  2;  Appeal  and  Error,  1;  Carribbs,  44;  Chattbl  Mobt- 
OAOES,  4;  Deeds,  5;  Landlord  and  Tenant,  6;  Mines  and  Mixino,  6; 
Process,  .3-5. 

NUISANCK 
See  Landlord  and  Tenant,  4,  6. 

OFFICE  AND  OFFICERS. 

h  Tbnxtbb  —  Election  of  Ineligible  Successor  —  Quo  WABBAWra  —  An 
incumbent  of  an  office  who  is  entitled  to  bold  for  a  fixed  period,  and 
until  his  successor  is  elected  and  qualified,  is  entitled  to  hold  over  in 
the  event  of  the  election  of  an  ineligible  successor,  and  has  snch  interest 
in  the  election  that  he  may  question  its  legality  by  quo  warranto.  Taylor 
▼.  SuUivan,  729. 

f,  Ihbliqibility.  —  A  foreigner,  constitutionally  ineligible  to  election  to 
office  at  the  time  of  his  election,  for  want  of  declaration  of  intention 
to  become  a  oitizen,  cannot  bold  the  office,  although  after  election, 
and  before  thi.  commencement  of  his  term  of  office,  he  daly  declares 
such  intention.     Id. 

Bee  AprBOPiUAiioiiis,  3;  Corpobations;  Costs;  Dbeds,  6;  MmnaaAL  OoBc 
pobations,  17,  18;  States,  & 

ORDINANCES. 
See  Municipal  Corporations,  S-UL 

PARENT  AND  CHILD. 
1.  LsornHACY,  how  Established.  —  The  question  of  the  legitimacy  or  ille- 
gitimacy of  the  child  of  a  married  woman  is  one   of  fact,  resting  on 
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deddod  proof  as  to  the  non-aeeess  of  tb«  bosbfttkl,  and  th«  faeta  matt 
fenertJly  be  left  to  the  jury  to  determiDe.  Opportunity  of  access  by 
ibe  basband,  however,  is  oot  coaclasive  endeoce  of  legitima^.  WoocU 
vxtrd  V.  Bbu,  897. 
%  liurmcAOT  —  EviDKKrcB.  —Where,  on  the  issue  as  to  the  l^timaey  of 
a  child,  the  evidence  tends  to  prove  non-access  by  the  negro  husband, 
and  that  the  wife,  a  mulatto  woman,  f<Hr  three  yean  before  the  birth 
of  sach  child  oontinooasly  lived  la  adoltery  with  a  white  man;  that  the 
^ild,  by  its  color,  most  have  been  the  dald  of  a  white  man;  and  tiiat 
the  mother  had  declared  that  it  was  not  the  child  of  her  negro  husband, 
who  was  not  allowed  to  come  to  the  house  where  she  lived,  —  the  qaes< 
tlon  of  mm-aocess  by  tite  husband  is  for  tiie  jury  to  determine,  and  the 
treatment  of  the  child  by  the  white  paramour  of  the  wiie  is  competent 
•videnoe  to  corroborate  the  evidence  of  non-access.     Id. 

See  BviDBsoi^  4{  Mobtqaox;  Nbouobbko^  7-1Ql 

PAROL  TESTIMONY. 
fiee  BnoKMBii^  1)  Eqdiit,  5}  Nbckxeubu  lawaanaan,  7-8l 

PARTIEa 
See  Bquitt,  2,  9}  JwoKXira,  U, 

PARTITION. 

L  O0MPI.AIMT  a  PABTTnoiT,  WHEN  Sxnmcnan.  —  A  complaint  in  partition 
which  alleges  that  certain  persona  made  parties  defendant  "  claim 
some  right,  title,  or  interest  in  said  premises,  the  exact  nature  of  which 
is  unknown  to  the  plaintiff^  and  which  is  a  cloud  upon  the  title  to  said 
premises,"  states  a  good  cause  of  action  against  sach  parties.  Townsend 
V.  Bogert,  835. 

f:  Imtbrest  of  Party,  Which  is  hot  Ehown  to  Fi^isnwf  a  Partitiok, 
Pbopkblt  Dbso&ibbd  as  "a  Claim."  —  The  code  requires  the  rights 
of  the  parties  to  a  partition  suit  to  be  stated  in  the  complaint,  "so 
far  as  they  are  known  to  the  plaintiffs  **;  but  so  far  as  these  rights  are 
not  known,  the  interest  of  a  party  can  only  be  described  as  "a  claim";  for 
the  plaintiff  is  not  bound  to  admit  the  validity  of  an  asserted  interest 
the  nature  of  which  he  does  not  know.     Id, 

t.  UsB  or  FiBM  MoNBT  BT  Pabtnsk  to  Pat  his  Isdiyidual  Dbbt — Bcs. 
DBS  or  PBOor.  —  A  general  partner  cannot,  without  the  consent,  express 
or  implied,  of  the  other  members  of  the  firm,  nse  the  funds  or  property 
of  the  firm  to  pay,  settle,  or  cancel  his  individual  debts;  and  a  cred- 
itor receiving  such  funds  or  property,  having  knowledge  that  they  were 
misappropriated,  cannot  retain  the  same,  and  must  assume  the*  burden  of 
proving  the  consent  of  the  other  partners.     Farweil  T.  8L  Paul  T,  Oa,, 

143, 

See  GtTABDiAir  and  Wabd^  1. 

PARTNERSHIP. 
L  LiABiUTT  or  Ohb  Hbld  out  to  bb  PAR-rsBa.  —  One  not  in  faot  • 

partner  cannot  be  made  liable  to  third  persona  on  the  ground  of  hav- 
ing been  held  out  as  a  partner,  except  when  such  holding  out  is 
done  by  him  or  by  his  consent,  and  was  known  to  the  person  seeking  to 
•vail  himself  of  it  at  the  time  that  the  contract  was  made.     In  such 
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ease,  th«  liability  nsti  on  the  principle  of  equitable  estoppeL  BahJo  r. 
Monger,  753. 
ft  Minim o  Partksbship  —  Rights  or  RBrnirNO  Pabtheb.  — When  the  co 
tenants  of  a  mine  employ  a  manager  to  work  it  and  to  account  to  them 
for  the  proceeds,  thus  fcsming  a  partnersliip,  after  whi(di  one  of  the 
eo>tenaQt8  withdraws  from  such  arrangement  so  far  as  the  manager  is 
concerned,  without  dissolving  the  partnership  as  to  the  remaining  co- 
tenants,  he  may  maintain  an  action  in  his  own  name,  without  joining 
his  co-tenants,  to  recover  from  such  manager  his  share  of  the  proceed* 
of  the  mine  subsequently  coming  into  his  hands.  Siaier  r.  Hata,  440. 
See  Pabtition,  3. 

PASSENGERS. 
See  Careiers,  1-26w 

PAYMENT. 

L  Nothing  I3  Pleadable  as  Payment  except  money,  or  something  agreed 
to  be  accepted  in  lieu  thereof,  and  no  subject  of  aet-off  can  be  treated  aa 
in  any  sense  payment     Burton  v.  WiUin,  363. 

2.  Application  of.  —  In  respect  to  the  appropriation  of  payments  made 
by  a  debtor  to  a  creditor  who  holds  more  than  one  debt  against  him, 
the  debtor  may  generally  appropriate  payments;  and  if  he  does  not,  the 
creditor  may;  and  if  neither  appropriates  them,  the  law  will  make 
the  application  according  to  the  justice  of  the  case.  The  creditor  can* 
not,  however,  make  such  application  as  would,  under  the  circumstances, 
be  inequitable  and  unjust  to  the  debtor.     PfdlUpa  v.  Uemdon,  69. 

S.  Contract  Law  Changing  Place  op  Payment.  —  The  holder  <rf  a  certifi* 
cate  of  indebtedness  payable  at  a  designated  place  cannot  be  deprived 
of  his  rights  by  a  subsequent  law  or  order  maiking  it  payable  elsewhere, 
and  declaring  if  it  is  not  there  presented  for  payment  interest  thereon 
shall  cease.  The  only  method  in  which  a  debtor  can  escape  liability  is 
by  having  money  ready  for  the  creditor  at  the  place  of  payment  named 
in  the  contract.    Carr  v.  State,  G24. 

See  Banks  and  Bankiho. 

PEDDLERS. 

L  "  Hawkers  "  and  "  Peddlers  "  Defined.  —  A  "  hawker"  is  a  person  who 
earries  about  merchandise  from  place  to  place  for  sale,  as  opposed  to  one 
who  sells  at  an  established  shop.  A  "  peddler  "  is  a  person  who  goes 
about  from  house  to  house  selling  commodities.  Shnmoiu  t.  City  qf  Leuy- 
istown,  540. 

S.  BooK-CANVASSEB  IS  NOT  Hawkeb  ob  Peddlbb.  —  A  person  who  canvasses 
from  house  to  house,  taking  orders  for  the  future  delivery  of  books  and 
periodicals  or  other  publications,  is  neither  a  hawker  nor  a  peddler, 
within  the  meaning  of  the  Illinois  statute  authorizing  municipal  corpora* 
tions  to  license,  regulate,  or  prohibit  hawkers  and  peddlers.  And 
therefore  a  city  counoil  has  no  power  to  pass  an  ordinance  prohibiting 
such  canvassing  within  the  city  withoat  first  obtaining  a  Uwn—,  or  iiii> 
posing  a  penalty  therefor,     id, 

PENALTIES. 

L  Penalties  are  not  Damages,  but  are  Punishments  imposed  for  breach 

of  duty  enjoined  by  law.     Harbor  Commiaeicmert  v.  Bedwood  Co.,  321. 
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I.  PmALTT,  What  CoifSTmrrBS.  —  A  penalty  is  in  the  natnre  of  panlshmeni 
for  the  non-performance  of  an  act  or  for  the  performance  of  an  nnlawfal 
act,  and  involves  the  idea  of  panishment,  whether  enforced  by  a  civil  or 
eriminal  procedure.      Woolverton  v.  Taylor,  621. 

I.  Bqoitt  nkveb  Enforces  bitheb  a  Penalty  or  a  Forfeitubb.  —  Where, 
therefore,  a  court  decides  that  a  certain  liability  created  by  statute  can 
be  enforced  only  in  a  court  of  equity,  it,  in  effect,  decides  that  the  suit 
brought  to  enforce  taoh  liability  is  not  for  the  recovery  ol  a  penalty. 
Id. 

See  CABRiKBa,  45;  Corporations,  6;  Legisijltubb;  Mumioipai.  Ck>&po&4- 
TIONS,  6;  Statutes,  1. 

PHYSICIANS  AND  SURGEON& 
See  Insuranob,  13,  14. 

PLEADING. 

1.   COMFLATNT    IS    NOT    DEMURRABLE  BECAUSB  It  AsKS  SoMB  RbLIBT  THAT 

cannot  bb  Granted.  Townsendv.  Bogert,  835. 
S.  Pleadings  —  Variance.  —  A  complaint  alleging  that  a  yendw  obligated 
himself  to  convey  land  "  in  fee-simple  by  warranty  deed  "  may  be  sup- 
ported by  title  bonds  reciting  that  he  would  convey  the  land  "  by  good 
and  valid  deed  or  deeds  in  common  form."  This  does  not  constitute  a 
variance,  as  a  good  and  valid  deed  in  common  form  ia,  in  legal  effect,  a 
warranty  deed.     Phillips  v.  Hemdon,  69. 

5.  Proper  Amendment  to  Complaint.  —  An  amendment  curing  a  defect 

in  a  complaint  in  failing  to  allege  a  waiver  of  a  provision  in  an  insur- 
ance  policy,  that  a  loss  should  not  be  payable  until  sixty  days  after  proof 
thereof,  does  not  state  a  new  cause  of  action.  OaUfomia  Int.  Co.  v. 
Oracey,  376. 
i.  Amendment  to  Declaration  which  brings  in  no  new  party  and  no  new 
cause  of  action  into  the  suit  is  properly  allowed.  WUliamaon  v.  Johnson, 
117. 

6.  Cross-oomplaint  hat  be  Filed  bt  DEFEHDAirr  in  an  Aotioh  to  Qoibt 

Title.  Winter  v.  McMtUan,  243. 
t,  Cross-oohplaint  Brinoino  in  New  Parties.  —  In  an  action  to  quiet  title, 
the  defendant  may  bring  in  new  parties  by  cross-bill,  when  necessary  for 
the  complete  determination  of  the  rights  of  the  parties.  Hence  where  the 
defendant  claimed  that  H.  had  been  the  owner  of  the  property,  and 
while  such  owner  had  conveyed  it  to  plaintiff,  in  trust,  as  security  from 
loss  on  account  of  certain  contingent  liabilities;  that  H.  was  still  in  pos- 
session  of  the  property,  but  that  defendant  had  succeeded  to  his  inter< 
est  under  an  execution  sale,  —  it  was  held  that  H.  might  be  brought  in  by 
eross-bill  for  the  purpose  of  enabling  the  court  to  oompletdy  determine 
all  the  rights  of  all  the  parties,  and  to  ascertain  the  extent  ol  plaintifTs 
rights  under  the  trust  deed  to  him.     Id. 

7.  A  party  ia  estopped  by  the  allegations  in  bk  own  pleading.     Kwoop  ▼. 

Kelaey,  777. 
8b  Defect  ni  Plbadino  Octbed  bt  Vebdict  whbn.  — A  Terdiot  will  aid  a 
defective  statement  of  title,  bat  will  never  assist  a  statement  of  a  de- 
fective title  or  cause  of  action.  Where  there  is  a  defect,  imperfection, 
or  omission  in  a  pleading,  either  in  substance  or  in  form,  which  would 
have  been  a  fatal  objection  upon  demurrer,  yet  if  the  issue  joined  be 
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I M  neeesBaiily  required,  on  the  trial,  proof  of  the  facts  so  defectively 
«r  imperfectly  stated  or  omitted,  and  without  which  it  is  not  to  be 
presumed  that  either  the  judge  would  direct  the  jury  to  give,  or  the 
Jury  would  have  given,  the  verdict,  such  defect,  imperfection,  or  omis- 
sion is  cured  by  the  verdict.  Chicago  etc  R.  R.  Co.  v.  Hints,  61 S. 
Bee  Banks  and  Banking,  15;  Corporations,  1;  Dcrkss;  Estopfxl,  8; 
Fraud,  1-4;  Libel  and  Slander,  11;  Judgments,  1,  16;  Malicious 
Pkosecution,  1;  Master  and  Servant,  8;  Minks  and  Minino,  3,  6| 
Niw  Tbiaii}  Pabtitiom,  1,  2;  Trial,  10;  Tbovkb. 

FLEDGE. 
See  MoRTOAGK,  S. 

POLICE  POWER. 
8ee  Gas  Companies,  2l 

POWERS  OF  ATTORNEY. 
See  Agbnct,  3,  4. 

PRESUMPTIONS. 

8m  ijrrBAL  AND  Error,  3,  4,  9;  Banks  and  Bankikq,  12;  Oabbixb%  28^ 

47}  Corporations,  II;  Criminal  Law,  8^  4;  Dowbb. 

PRINCIPAL  AND  AGENT, 
See  Agknct. 

PRIVILEGED  COMMUNICATION. 
See  Libkl  and  Slander,  10. 

PROBABLE  OAUSK 
8m  Oabbisrs,  35,  36;  Malicious  Proseuvthm,  t-4 

PROBATE  COURTS. 
See  Appeal  and  Error,  6;  CouBXt. 

PROCESS. 

1.  JrBBmcnow  — 'Servics  by  Publication.  — Jorlsdiotion  orer  defendant 
ie  acquired  in  cases  of  service  of  summons  by  publication  only  when  the 
statutory  requirements  are  successively  and  accurately  taken.  Beekett  v. 
Ouenin,  399. 

I.  JuRiSDicnoH  —  Order  for  Service  bt  Publication.  —  An  order  for  pub- 
lication of  summons  must  be  based  upon  an  affidavit  by  plaintiff  showing 
affirmatively  an  existing  cause  of  action  against  defendant;  otherwise  the 
ooort  acquires  no  jurisdiction  over  defendant.     JcL 

%,  Notice  to  Non-resident  Defendant.  — Notice  by  publication  or  other 
substituted  service,  in  conuection  with  an  attachment  by  trustee  pro- 
eesa  of  property  owned  by  a  non-resident,  and  provided  by  the  law  of 
the  state  where  the  property  is  located,  is  not  in  oonfliot  with  the  Four- 
teenth Amendment  to  the  constitution  of  the  United  States,  and  is  snf. 
ficient  to  support  a  proceeding  and  jad{(ment  im  rtm.  Sogk  ▼.  MM, 
106. 
Am.  St.,  Rkp.,  Vou.  XXIL  —  «8 
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4  Nono  TO  NoN-RB3iDENT  DEFENDANT.  —  Vermont  Revised  Laws,  aeotiona 
1402-1404,  providing  for  service  of  notice  on  noa-resident  defendaata, 
include  justices'  as  well  as  other  courts.     Id. 

%,  Notice  to  Non-besident  Defendant  in  trustee  procen  in  a  jnstioe's 
court,  in  accordance  with  the  requirements  of  the  statute,  is  sufficient, 
•nd  only  such  further  proceedings  are  needed  to  reach  and  hold  money 
Id  the  hands  of  the  trustee  as  would  have  been  necessary  if  there  bad 
been  personal  service  of  the  writ.     Id. 

C  SvifMONS  —  Amendment.  —  Where  a  summons  dated  July  16th  require* 
the  defendant  to  appear  on  the  first  Mouday  in  July,  instead  of  the  Orst 
Monday  in  August,  as  prayed  for  in  the  de<:l£u^tion,  it  is  not  void,  upon 
Ihc  appearance  of  the  defendant  at  the  latter  date,  and  m»y  be  amended 
•n  motion.  Richmond  etc  R.  R.  Co.  v.  BeaaoHt  440. 
See    CORFOBATIONS,   13. 

PROMISSORY  NOTES. 
See  NBaoTiABLB  Instbuments,  1,  %  4  7»  H 

PROXIMATE  CAUSK 
See  Railboad  Ck)MPANiBat  7* 

PUNISHMENT. 
See  Penalty,  1,  2. 

QUIETING  TITLE. 
See  MoBTGAOB,  6;  Plbadikq,  6;  Tbiai«  % 

QUO  WARRANTO. 
See  Ofticb  and  Officebs,  L 

RAILROAD  COMPANIES. 

1.  NBauoBNOB  —  Injxtbt  TO  Child  —  Evidence  of  Custom  ik  Regabd  to 
TuBN-TABLB-s.  —  lu  an  action  against  a  railway  company  for  negligently 
eausing  the  death  of  a  child  in  leaving  a  turn-table  unlocked,  evidence 
of  a  custom  of  railways  to  leave  their  turn-tables  unlocked  and  an> 
fastened  at  all  times,  whether  in  actual  use  or  not,  no  matter  whether 
inelosed  or  in  a  public  place,  is  inadmissible  on  the  issue  as  to  whether  or 
not  the  turn-table  was  secured,  at  the  time  of  the  injury,  as  careful  and 
prudent  men  would  ordinarily  fasten  it  under  similar  circumstances. 
Ihoaeo  R'y  d:  Nav.  Co.  v.  HedricJc,  169. 

fL  Keoliobnob —  Unfastened  Turn-table  —  Injubt.to  Child.  —  It  is  the 
duty  of  a  railway  company  to  so  fasten  its  turn-table  as  to  prevent  in» 
fury  to  those  who,  by  reason  of  their  tender  years,  are  incapable  of  com- 
prehending its  dangerous  character,  either  by  locking  it,  or  in  some 
other  way  preventing  access  to  it.  A  failure  to  take  such  precaution  is 
negligence  on  the  part  of  the  company,  for  which  it  must  respond  in 
damages.  In  such  case,  the  fact  that  prior  to  an  accident  the  turn-table 
bad  been  secured  by  a  rope,  which  might  be  untied  by  children  play- 
ing  upon  it,  and  in  the  past  bad  proved  to  be  an  insecure  fastening, 
will  not  exonerate  the  company  from  liability.     Id. 

%,  Dutt  of  Engineer.  — It  is  the  duty  of  a  railroad  engineer  while  run* 
ning  his  engine  to  keep  a  careful  lookout  along  the  track,  in  order  to 
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•T«rt  danger,  In  eMe  he  shall  discover  any  obstmction  In  front  of  hhn, 
whether  at  a  croasing  or  elsewhere.  Deam  v.  Wilminglon  etc  R.  R.  Co., 
902. 
4  NcouaEiToi  —  Presumption.  —  Railroad  Enoinker  who  sees  a  homan 
being  walking  along  or  across  the  track  in  front  of  his  engine  has  a  righl 
to  presnme,  without  further  information,  that  he  is  a  reasonable  persoot 
and  will  get  oat  of  the  way  of  harm  before  the  engine  reaches  him;  eonM- 
quently,  il  is  not  negligence  in  the  engineer  to  act  on  such  presumption. 
IcL 

%,  Ddtt  of  Enginbeb.  —  When  an  engineer  discovers,  or  by  reasonable 
watchfulness  may  discover,  a  person  lying  upon  the  track  asleep  or 
drunk,  or  sees  a  human  being  known  by  him  to  be  insane,  or  other- 
wise insensible  to  danger,  or  unable  to  avoid  it,  upon  the  track  in  front, 
it  is  his  duty  to  resolve  all  doubt  in  favor  of  the  preservation  of  life,  and 
immediately  use  every  available  means,  short  of  imperiling  the  lives  of 
passengers  on  his  train,  to  stop  it.     Id. 

i.  CoNarrrnrnoNAL  Law  —  Killing  Stock  —  Fences  —  Dub  Process  o» 
Law.  —  In  the  absence  of  a  statute  making  it  the  duty  of  railroad 
companies  to  fence  their  tracks,  a  statute  making  such  companies  Ua* 
ble  for  live-stock  killed  by  them  on  their  unfenced  tracks,  without  re- 
gard to  their  own  negligence  or  the  possible  contributory  negligence  of 
the  owner  of  the  stock,  is  unconstitutional  and  void,  as  imposing  a  pen- 
alty without  a  wrong,  and  taking  property  without  due  process  of  law. 
Oregon  R'y  A  Na».  Co.  v.  Smalley,  143. 

7.  Negligence  —  Proximate  Cause  —Loss  or  Horses  from  Burniko  Pas- 
ture Fence.  —  Where  a  railway  company  negligently  burns  a  pasture 
fence,  whereby  horses  escape  and  become  lost  to  the  owner,  the  company 
is  liable  to  him  for  their  value,  notwithstanding  its  ignorance  of  the  fact 
that  the  horses  had  been  recently  brought  from  a  remote  distance,  and 
placed  in  the  pasture.  The  destruction  of  the  fence  was  the  proximate 
cause  of  the  loss  of  the  horses.     St.  Louis  etc  R'y  Co.  v.  McKinaey,  54. 

t.  Negligence — Setting  Fire  on  Right  of  Way. — Where  a  railroad 
company,  whose  right  of  way  as  well  as  surrounding  lands  is  composed 
of  one  vast  bed  of  turf  or  peat,  intentionally  sets  fire  to  such  right  of 
way  in  a  season  of  great  drought,  it  is  guilty  of  positive  tort,  and  not 
of  mere  passive  negligence,  and  is  liable  for  all  loss  resulting  to  adjoining 
owners  or  others  to  whose  land  the  fire  is  communicated  by  an  ordinary 
wind.     LomavUie  etc  R'y  Co.  v.  Nitaehe,  682. 

%,  Negligence  —  Sethng  Fire  on  Right  of  Wat.  — A  railroad  company 
may  remove  combustible  material  from  its  right  of  way,  and  while  it 
may  ordinarily  employ  tire  for  that  purpose  without  committing  negli- 
gence, still,  when  the  use  of  tire  greatly  imperils  adjoining  property,  it 
is  a  positive  wrong  to  employ  fire  for  such  purpose,  for  which  the  com- 
pany must  respond  in  damages  in  case  of  loss.     Id. 

lOi  Power  of  Railway  Company  to  Locate  Stationm  wi  its  Road.  —  A 
railway  company  cannot  be  compelled,  on  the  one  hand,  to  locate  stations 
on  its  road  at  points  where  the  cost  of  maintaining  them  will  exceed  the 
profits  resulting  therefrom  to  the  company,  nor  allowed,  on  the  other 
hand,  to  locate  them  so  far  apart  as  to  practically  deny  to  communities 
on  the  line  of  the  road  reasonable  access  to  its  use.  Mohiie  etc  R.  R.  Co. 
Y.  People,  556. 

11.  Railway  Company  cannot  Bind  Itself  by  Contract  to  Maintain  Sta- 
tions AT  Particular  Points.  —  A  railway  company  cannot  bind  itself 
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by  contract  with  individuals  to  locate  and  maintain  statfona  at  partiea< 
lar  points,  or  to  not  locate  and  maintain  them  at  other  points.  The  com- 
panyshonid  be  left  free  to  establish  and  re-establish  its  depots  wherever 
the  accommodation  of  the  wants  of  the  public  may  require.  Tb«  power 
to  locate  stations  la,  from  its  nature,  a  continuing  one.     Id, 

12.  Railway  Company  cannot  bk  Compelled  to  Continue  Station  when. 
—  A  railway  company  cannot  be  compelled  to  maintain  or  continue  a 
station  at  a  point  when  the  welfare  of  the  company  and  of  the  commu- 
nity in  general  requires  that  it  should  be  changed  to  som«  other  point. 
Id. 

8m  Cabsisbs;  Cobforations,  1;  Judgments  and  Dsokib^  19;  Mastes 
▲HD  Servant,  2-5,  7,  8;  Receiybbs,  2,  3b 

RAPE. 
See  Obiminal  Law,  10. 

RATIFICATION. 
See  Deeds,  1;  Exgoutioh,  •. 

REAL  PROPERTY. 
*'OwHKB,'*  Mbanino  or  Term. — The  term  "owner,"  when  nsed  alone, 
imports  an  absolute  owner,  or  one  who  has  complete  dominion  of  the 
property  owned,  as  the  owner  in  fee  of  real  property;  but  its  meaning 
is  varied,  according  to  the  connection  in  which  it  is  used,  and  it  is  to 
be  understood  according  to  the  subject-matter  to  which  it  relates.  Me^ 
Feter*  t.  Pier$on,  388. 

See  Mines  and  Minino,  2. 

REBATK 
See  Carriers,  31-33. 

RECEIVERS. 

L  AoMtT  o»  Court,  and  hot  of  Owner A  receiver  is  generally  only 

the  agent  of  the  court  appointing  him,  with  authority  to  take  posses- 
■ion  and  control  of  the  property  in  litigation,  and  is  not  the  representa- 
tive of  its  owner  for  the  fulfillment  of  the  latter's  oontraott,  except  in 
cases  in  which  he  has  made  the  contract  his  own  by  some  act  of  adop- 
tion.    Brown  v.  Warner,  67. 

t.  Receiver  op  Railroad  —  Not  Bound  by  Company's  Contract.  — A  re- 
ceiver  placed  in  charge  of  a  railway  to  hold  and  operate  it  is  not  bound 
to  carry  ont  the  contract  of  the  company  with  a  third  person  to  main- 
tain a  switch  on  the  latter's  land;  and  if  the  receiver  disoontinnes  the 
•witch,  the  only  remedy  is  against  the  company  for  a  breach  of  the  con- 
tract.    Id. 

%.  Railway  and  Receiver.  — To  Support  a  Judgment  against  a  Rail- 
road Company,  in  an  action  commenced  against  its  reoeiver,  and  con- 
tinned  against  the  company  after  his  discharge,  the  facts  which  make 
the  company  liable  for  losses  while  its  road  waa  in  the  hands  of  the  re- 
ceiver must  be  alleged  and  proved.  Texat  fie  R'y  Co.  v.  Adamt,  66. 
See  Attachment  and  Garnishment,  4. 
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RECOCxNIZANCB. 
See  AssiONMBNT. 

REFORMATION. 
See  E<jnrrY,  1. 

REGISTRATION. 
Se«  Chattsl  Mobtoaors,  4;  Dskds,  6-7* 

REMAINDERS. 
See  Deeds,  3. 

RES   JUDICATA. 
See  JcDGMSNTs,  9-12. 

RESCISSION. 
Sea  Vkndor  and  Pubchaseb,  6,  7,  9-lL 

RESTRAINT  OP  TRADR 
See  CoNTKAcra,  4. 

REVERSAL  OF  JUDGMENTS. 
See  Appeal  and  Ebbob. 

SALES. 

CONDITIOHAI.  SaLB  —  CONSIDERATION  —  LoSS   0»  PbOPKRTT  BKTORH  PaT" 

MINT.  —  An  absolute  promise  to  pay  a  certain  sum,  being  the  balance 
due  npon  a  conditional  sale  of  personal  property  nnder  which  the  vendee 
took  possession  and  used  it  in  all  respects  as  his  own,  the  vendor  retain* 
ing  the  title  until  the  purchase  price  was  paid,  is  based  npon  a  sufficient 
consideration,  and  may  be  enforced  in  the  event  that  the  property  is 
destroyed  by  fire  without  negligence  on  the  part  of  the  vendee  befor* 
the  payment  of  the  purchase  price  or  any  default  in  the  payment 
thereof.     Tufts  v.  Oriffin,  863. 

Fbaudulknt  Rkprksentations  bt  Vendor.  —  Evridence  of  false  rep- 
resentations msuie  by  a  vendee  as  to  his  financial  standing  at  the  time 
goods  are  delivered  to  him,  but  not  relied  upon  by  the  vendor  in  making 
the  delivery,  under  a  contract  that  the  title  to  them  is  to  remain  in  the 
vendor  until  they  are  paid  for  or  sold  in  due  course  of  trade,  is  immaterial 
and  inadmissible  in  an  action  of  replevin  by  the  vendor  to  recover  the 
goods  from  a  third  person,  who  is  not  a  purchaser  in  due  course  of  trade. 
Proa  v.  Burhana,  70.3. 

Retention  of  Title  bt  Vendob  —  Rights  of  Pubchasebs. — A  con- 
tract of  sale,  by  which  the  title  to  goods  is  to  remain  in  the  vendor 
until  paid  for  or  sold  in  due  course  of  trade  by  the  vendee,  to  whom  they 
are  delivered,  is  valid;  and  a  purcliaser  from  him  in  due  course  of  trade 
takes  a  good  title,  while  others,  not  so  purchasing,  cannot  rely  upon  his 
bare  possession  eia  conclusive  evidence  of  title.     Id. 

Vendor's  Lien  for  Pukcha.sk-mo.ney  —  Waiver.  —  A  vendor's  lien 
for  the  purchase  price  of  personal  property  is  not  waived,  in  the  ab- 
sence of  an  express  agreement  to  that  e£fect,  by  the  taking  of  a  not* 
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or  other  personal  security  of  the  vendee  for  the  anp«id  pnrehaae-moiMj. 
An  intention  to  waive  such  lien  in  this  way  mast,  if  it  exiata,  b«  •katad 
in  tha  complaint.     Bristol  v.  Pearson,  900. 

i.  Right  ov  Stopfaob  in  Transit  ia  a  right  possessed  by  tha  adlar  to  ra- 
•ssome  the  possession  of  goods  not  paid  for,  while  on  their  way  to  tha 
purchaser,  in  case  he  becomes  insolvent  before  he  has  acquired  actual 
possession  of  them.     Kingman  v.  Denison,  711. 

t.  Right  or  Stopfaob  in  Transit  is  properly  exerciaad  only  upon  goods 
which  are  in  passage,  and  blk  in  the  bands  of  some  intermediate 
peraon  between  the  seller  and  purchaser  in  process  and  for  the  purpose 
of  delivery;  and  the  right  may  be  exercised,  whether  the  insolvency  of 
tha  purchaser  exists  at  the  time  of  sale,  or  occurs  at  any  time  before  ao* 
taal  delivery  of  the  goods  without  the  knowledge  of  the  seller.     Id. 

7.  Right  or  Stoppagb  in  Transit  will  not  be  defeated  by  an  appar- 

ant  sale,  fraudulently  made,  without  consideration,  for  the  purpose  of 
defeating  the  right;  for  there  most  be  a  purchase  for  value  without  fraud, 
to  have  this  effect.     Id. 
Urn  VftAViKn.XKT  Cowbtamcbs,  1;  JcDGUKMra,  17,  18}  Taxatiok,  9^  4. 

SCHOOLa 
See  Taxation,  8. 

SCIRE  FACIAa 
See  SBT-oyp,  2,  4. 

SEPARATE  PROPERTY. 
Sea  HcsBAND  amd  Wivk,  6,  flL 

SET-OFP. 

L  Bmr-0¥w  vorr  EmroBcsABLB  at  Law  mat  bk  Allowxd  in  EQurrr.  —  A  }ust 
Mcoont  for  necessaries  furnished  a  minor  for  maintenance  and  educa- 
tion by  the  executor  of  her  father  cannot  be  pleaded  in  payment  or  as  a 
lat-off  in  a  court  of  law  to  a  scire  /ados  to  recover  her  portion  of  a 
racognixance  entered  into  by  the  executor  in  the  orphans'  court.  Such 
aocount,  however,  when  established,  may  be  allowed  as  a  set-off  thereto 
in  a  court  of  equity.     Burton  v.  Willin,  363. 

S,  S>T-OFr  la  NOT  a  Oood  Plka  at  Law  to  Scibb  Facias  upon  a  recogni- 
ntnca  in  the  orphans'  court  or  elsewhere.     Id. 

8.  Bbt-ovt  d  Qood  Dsvxnsb  to  AanoN  of  Dkbt  on  a  recognizance  in  tha 

orphans'  court.     Id. 
4k  Sbt-ow  is  NOV  QooD  Dbfbnss  to  Scibb  Facias  on  a  reoognizanoe  in  tha 
origans'  court  in  an  action  at  law,  but  it  may  be  pleaded  in  a  court  of 
aquity,  where  tha  taoimicalrties  and  forms  of  tha  common  law  do  not  pra* 
Tail     Id. 

§,  SXT-OBV  NOT  PlBADABLB  AS  LaW,  WHBN  WILL  BB  AlLOWBD  IN  EqUTTT.  — 

Whan  a  party  has  a  just  defense  by  way  of  set-off,  but  is  prevented  by 
tadinieality  or  mere  form  from  setting  it  up  at  law,  equity  will  arrast 
of  the  plaintiff  at  law  until  be  allows  the  sat-«ft     M. 
Saa  Banks  and  Banking,  17-19. 

SHELLEY'S   CASK 
See  Wills,  6.  6. 
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SHIPPING. 

L  CoHTBAOT  OT  HiRiNO  —  RECOVERY  FOR  BREACH.  —  Where  the  master  of 
•  vessel  engages  a  person  to  take  charge  of  it,  extinguish  a  fire  on  board, 
and  protect  the  cargo,  this  constitutes  a  contract  of  hiring,  and  not  aa 
agency.  The  person  so  employed  is  entitled  to  complete  his  part  of  tho 
contract,  and  if  previously  discharged  by  the  owner  of  the  vessel  with* 
out  cause,  may  recover  against  him  for  the  breach  of  the  contract. 
Horan  v.  Strachan,  471. 

%  Custom  ov  Port,  when  Part  oy  Contbaot.  —  Where  the  master  of 
a  vessel  in  distress  employs  a  person  to  extinguish  a  fire  on  board  and 
protect  the  cargo,  with  knowledge  of  and  contracting  in  reference  to  a 
reasonable  custom  of  port  to  charge  custody,  commission,  and  attend* 
ance  fees,  the  owner  of  the  vessel  is  bound  by  such  custom.    Id. 

t.  Custom  o»  Port,  Validity  of. —  A  custom  of  port  that  one  employed 
to  take  charge  of  a  vessel  in  distress,  for  the  purpose  of  saving  it  and  ita 
cargo,  ia  entitled  to  charge  a  custody  commission  and  reasonable  at- 
tendance fee  is  not  invalid  because  it  does  not  fix  the  attendance  fee  in 
•very  case.     Id. 

L  Commission  on  DisBTntSEMRNTii.  —  One  who  is  employed  by  the  master  of 
a  vessel  in  distress  to  save  it  and  its  cargo  is  not  entitled  to  eommia* 
sions  on  disbursements,  when  such  disbursements  are  made  by  aome* 
body  else,  and  in  the  absence  of  proof  of  the  existence  of  a  custom  to 
that  effect  brought  to  the  notice  of  the  master,  and  that  the  person 
employed  had  the  money  for  that  particular  purpose,  or  had  made  ar- 
rangements to  procure  it  for  such  purpose,  and  had  thereby  incurred 
expense.     Id, 

SLANDER. 
See  LiBKL  AND  Slandrb;  Nbw  Tbiau 

SPECIFIC  PERFORMANCE. 

L  Pabol  Contract  to  Comvkt.  —  Possession  of  land  by  the  vendee,  taken 
with  the  consent  of  the  vendor,  and  under  a  parol  contract  by  him  to 
convey,  will  take  the  case  out  of  the  statute  of  frauds,  and  authorize  com- 
pulsory specific  performance,  only  when  the  taking  of  possession  ia  por^ 

_  anaat  to  and  referable  solely  to  the  parol  contract.   Emmel  v.  ffayea,  789. 

L  Bpboivio  Pbbfobmancb  —  Parol  Contract  to  Convey — Pabt  Pbrfobm- 
▲Nox.-  —  Mebb  Continuance  or  Possession  does  not  constitute  part 
performance  so  as  to  authorize  specific  performance  of  an  alleged  parol 
contract  to  convey  land.  There  must  be  some  notoriona  and  radical 
change  in  the  attitude  of  the  contracting  parties  towards  each  other, 
which  in  itself  indicates  that  some  contract  has  been  made  between 
them,  before  parol  evidence  is  admissible  to  show  the  details  of  the 
agreement.    Id. 

L  SfsoiFio  Pebformancb  will  bb  Dbcrbxd  oi>  an  AanBEMBNT  whereby  a 
land-owner  stipulates  that  a  ditch  may  be  constructed  on  bis  land,  that 
after  it  is  constructed  certain  waters  shall  be  appropriated,  and  that  he 
will  convey  to  the  persons  constructing  the  ditch  one  half  of  the  waters 
■o  appropriated  and  of  the  right  of  way  over  his  land  for  the  ditch,  and 
acting  under  this  agreement,  the  other  parties  have  entered  upon  the 
land,  and  constructed  the  ditch.    FUckinger  v.  Shaw,  234. 

1,  Pabol  Contract  to  Convey  —  Improvements. — One  in  possession  of 
land  under  a  pairol  contract  to  convey  is  not  entitled  to  specific  perform- 
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anoe  npoa  the  ground  of  improvements  made  upon  the  land,  when 
they  are  such  only  as  oooor  in  the  ordinary  coarse  of  husbandry.  JEW* 
ma  r,  Hayt»t  769. 

See  Vkndob  ako  Pobchaseb,  7. 

STATES. 

1.  A  Stati  BimKiNa  into  Ck)NTRACT3  lays  aside  its  attributes  of  sover- 

eignty, and  binds  itself,  substantially,  as  one  of  its  citizens  does  when  h« 
enters  into  a  contract.     Carr  v.  State,  624. 

2.  OoMTBAOTS  07  A  Stats  ARE  Interpbktkd  as  the  contracts  of  individuals 

are,  and  controlled  by  the  same  laws.     Id. 
Z.  A  Stats  has  No  Fowkr  to  Annul  ob  Impaib  its  Own  Contbaot.     Its 
legislature  may,  by  failing  to  make  an  appropriation,  defeat  the  pay* 
ment  of  a  just  claim  or  block  the  wheels  of  government,  but  it  has, 
nnder  the  constitution,  no  right  to  do  so.     Id. 

4.  Bbtwsbn  a  Contract  of  the  Statb  and  One  of  its  Citizbks  therb  is 

This  Diffbrbncb,  that  the  latter  cannot  defeat  the  enforcement  of  a 
contract,  while  the  former  may,  because  not  liable  to  suit  without  its 
consent,  and  not  compellable  to  make  appropriations  to  provide  means 
of  payment.    Id. 

6.  Cbbditobs  Aooefting  Oblioations  of  the  Statb  abb  Bound  to  Know 
that  ^hey  cannot  enforce  their  claims  against  the  state  directly,  nor 
against  its  officers,  when  no  appropriation  has  been  made  as  the  oonstitu* 
tion  requires.     Id, 

6.  If  No  Appbopbl&tion  has  been  Made  to  Pat  a  Debt  of  a  Statb,  No 
Action   can    Lib   aqainst  the  Officebs  of  thb   Statb   thereon. 
Unless  there  is  an  appropriation,  courts  have  no  power  to  enforce  aoon< 
tract  of  a  state,  though  they  do  not  doubt  its  validity.     Id, 
See  Appropriations,  1-4;  Interest,  1-fi. 

STATIONS. 
See  Railroad  Companies,  10-12. 

STATUTES. 
1.  Pbnal  Statutb  is  One  Which  Imposes  a  Forfeiturb  ob  Pbnaltt  for 

transgressing  its  provisions,  or  for  doing  a  thing  prohibited.  Woolverton 
▼.  Taylor,  521. 

5.  A  Statutb  cannot  be  Changed  or  Repealed  bt  a  Subsequent  Acrr 

Which  is  Void  because  unconstitutional.     An  unconstitutional  act  can 
neither  tear  down  nor  build  up,  neither  create  new  rights  nor  destroy 
existing  ones.     Carr  v.  State,  624. 
Sm  Apfbofbiations;  Contracts,  1,  2;  Corfobations,  14;   Evidbmcb,  S} 
Neolioencb,  11-13. 

STATUTE  OF  FRAUDS. 
See  Fraud,  6. 

STATUTE  OF  LIMITATIONS. 
See  Limitations  of  AcriONS;  Mobtoaoi  ^ 

STOCK  AND  STOCKHOLDERS. 
See  Corporations. 
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STOPPAGE  IN  TRANSITU. 
Bee  Chattel  Mortgages,  6;  Sales,  5-7* 

STREETS. 
See  Municipal  Ck)RFOKATioNS,  10. 

SUBROGATION. 
See  Mortgage,  9;  Usubt,  2, 

SURETYSHIP. 

L  StTBsnr's  LiABiLrrT  on  Administrator's  Bond  is  not  Tbrminatbd  bt 
HIS  Death,  bat  extends  to  the  entire  term  of  the  administration.  Hecht 
▼.  Skagga,  192. 

2.  Devisee  of  Sukett  Liable  to  Make  Contbibdtion  when.  —  Where  the 
liability  of  a  deceased  surety  to  make  contribution  to  his  co-surety  is 
not  incurred  until  after  his  estate  is  fully  administered,  and  land  ex- 
oeeding  in  value  the  amount  of  his  liability  passes  to  his  devisee,  judg- 
ment  against  the  latter  will  be  rendered  for  the  amount  of  the  liability, 
to  be  charged  as  a  lien  upon  such  land.     Id. 

SURRENDER. 
See  Landlord  and  Tenant,  S. 

SURVEYS. 
See  Boundaries. 

TAXATION. 
1.  When  Unequal  and  not  Uniform.  —  A  rule  by  which  an  assessor 

uniformly  assesses  mortgages  unaccompanied  by  other  evidence  of  in- 
debtedness  at  their  par  value,  and  the  land  and  other  property  mort- 
gaged at  from  one  fourth  to  one  fifth  of  its  cash  value,  is  in  contravention 
of  the  constitutional  provision  that  "all  taxes  shall  be  uniform,  and  that 
the  assessment  shall  be  according  to  the  value  of  the  property."  Ait- 
dretoa  v.  King  County,  136. 

Si  iNJUNcrioN  to  Res'I'rais  Unequal  Taxation.  —  While  equity  will  not 
interfere  to  correct  mere  mistakes  or  inadvertences,  or  to  contravene  or 
set  aside  the  judgments  of  assessors  or  boards  of  equalization  in  relation 
to  values,  it  will  interfere  when  the  officers  fraudulently,  capriciously, 
or  tyrannically  refuse  to  exercise  their  judgment  by  adopting  a  rule  or 
system  of  valuation  designed  to  operate  unequally  and  to  violate  a 
fundamental  principle  of  the  constitution.     Id. 

&  Purchaser  under  Municipal  Tax  Sale,  in  order  to  maintain  his  title, 
must  show  that  every  prerequisite  to  the  power  of  sale  has  been  com- 
plied with,  and  such  compliance  must  appear  on  the  face  of  the  proceed- 
ings.    Murphy  v.  Mayor  etc.,  345. 

4.  Purchase  at  Tax  Sale  by  One  Claiming  under  Prior  Void  Tax 
Title  Valid  when.  —  A  party  who  ia  out  of  possession  of  land,  and 
whose  only  claim  thereto  is  based  upon  a  tax  deed  void  on  its  face,  may 
acquire  a  valid  title  by  purchase  at  a  subsequent  tax  sale,  although  the 
land  was  assessed  to  him.     Staley  v.  Leamans,  231. 

f.  School  Tax  hot  Invalidated  by  Irregular  Return  of  Judges  of 
ELBcrnoN.  —  The  omission  of  the  judges  of  a  school  election  to  state  in 
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their  retam  to  the  oonnty  court  the  nomber  of  rotea  CMt  for  aod  againil 
the  school  tax  assessed  against  the  land  in  the  district  does  Dot  invali* 
date  a  sale  of  sacfa  land  for  taxes.     Id. 

See  Municipal  Ck>RFORATiOMa,  20. 

TELEGRAPH  COMPANIES. 

1«  NiouoKfOB  —  LiABiLiTT  TO  Receivkb  OF  Messaqk.  — A  telegraph  com* 
pany  is  responsible  for  its  negligence  to  a  person  to  whom  a  message  ia 
addressed,  as  well  as  to  the  sender.  Young  v.  Western  Union  TeL  dk^ 
88a 

%,  Nbolioenob  —  LiABiLiTT  FOR  Mbmtal  SuFFEBUto.  —  In  addition  to 
nominal  damages,  a  recovery  may  be  had  against  a  telegraph  company 
for  mental  sufifering  resulting  from  its  negligence  in  failing  to  deliver 
with  diligence  a  message  annonncing  the  dangeroos  sickness  of  a  rela« 
tire,  when  the  language  employed  in  the  message  is  reascmably  suffi* 
eient  to  pat  the  company  on  inquiry  as  to  the  relationship  between  snob 
relative  and  the  person  addressed,  and  to  apprise  the  company  that  the 
object  of  the  message  was  to  afford  the  receiver  an  opportunity  to  at- 
tend the  relative  in  hb  last  sickness,  or  to  be  present  at  the  fnneral  ia 
ease  of  death.     Id, 

It  NsGUOEKOB  —  LiABiLiTT  FOB  Mbktal  Soffbbino.  — The  failare  of  a  tel- 
egraph company  to  deliver  a  message  worded  "Come  in  haste;  your 
wife  is  at  the  point  of  death,"  by  which  the  person  addressed  was  pre- 
vented from  being  present  at  his  wife's  death  or  attending  her  funeral, 
although  his  residence  and  place  of  business  was  in  the  same  town, 
within  a  short  distance  of  the  office  of  the  company  where  the  message 
was  received,  and  well  known  to  it,  is  gross  negligence,  for  which  the 
feoeiver  is  entitled  to  maintain  an  action  of  tort;  and  in  addition  to 
nominal  damages,  to  recover  actual  damages,  including  damages  for 
mental  soffering  and  angnish  inflicted  on  him  by  sach  negligence.    Id. 

TICKJrrS. 
See  Cabbibbs,  &-12i 

TIME. 
See  Vbnix>b  and  Pubgbasbb,  7,  8. 

TORTS. 
See  Damages,  2. 

TRESPASS. 
L  Mbasttrb  or  Damaobs.  —  If  the  Lessees  of  PBBinsES  have  acquired  a 
hot-water  privilege  for  use  in  connection  with  the  business  carried  on  by 
them,  the  loss  of  such  privilege  is  a  proper  subject  for  compensation  in 
an  action  by  them  against  their  lessor  for  trespass  committed  by  him  in 
breaking  into  and  forcibly  altering  the  leased  premises  so  as  to  unfit 
them  for  their  business.     Hawthorne  v.  Siegel,  291. 

&   If  BASITRB   OF  DaMAOES.  —  Ik  AN  ACTION  B7  LESSEES  AGAINST  THKIB  LbS- 

SOB  for  his  wrongful  act  in  entering  upon  the  leased  premises  and  making 
alterations  therein,  no  error  against  him  is  committed  by  instructing  the 
jury  that  the  damages  recoverable  by  plaintiff  for  any  loss  suffered  by 
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them  which  rendered  their  leasehold  interest  wholly  or  in  part  worth- 
ies!, occasioned  by  the  wrongful  acta  of  the  defendant,  nrast  be  measured 
by  the  whole  daration  of  such  lease  under  the  terms  thereof,  and  the 
length  of  time  which  it  had  been  enjoyed  by  them  to  the  time  of  the 
reception  of  the  injury,  and  by  the  value  of  such  adrantt^os  as  accrued 
to  them  nnder  the  lease,  which  grew  directly  out  of  their  interest 
therein,  not  including  aoyfching  which  resulted  from  the  loss  of  hot- 
water  rights  or  established  trade  or  business.     Id, 

%,  Mbasure  oy  Damages.  —  Expenses  of  Removal  to  Another  Plaob  of 
Business,  and  damages  resulting  from  being  deprived  of  the  use  of  im- 
provements abandoned  by  them,  are  proper  elements  of  damages  in  an 
action  by  lessees  against  their  lessor  for  his  wrongful  act,  whereby  they 
were  compelled  to  abandon  premises  leased  by  them,  and  to  remove  to 
another  place  of  business.     Id, 

4i  Local  AcmoK  —  Jurisdiction.  —  An  action  for  trespass  to  land  situated 
in  one  country  or  state  cannot  be  maintained  in  the  coarta  of  another 
state.     Morris  v.  Missouri  P.  Ify  Co.,  17. 

S.  Sheddino  Water  on  Adjoininq  Land.  —  One  who,  by  means  of  a  spout, 
sheds  and  throws  the  water  from  his  building  upon  the  land  of  wi  ad- 
joining owner  ia  guilty  of  trespass,  and  liable  in  damages  therefor.  Cim- 
ner  v.  Woodjill,  568. 

C.  Easement  —  Shbddino  Watkb  on  Land  of  Another.  —  One  who,  by 
means  of  a  spout,  throws  water  from  his  building  on  the  land  of  an  ad- 
joining owner  for  more  than  twenty  years  without  an  assertion  of  a 
right  80  to  do,  and  only  by  sufferance  of  such  owner,  does  not  acqnire 
an  easement,  but  remains  a  trespasser.     Id, 

See  AcTioMS,  1;  Mines  and  Mininq,  & 

TRIAL. 

1.  JiTRT  Trial.  —  Issues  rbsfeotinq  the  Leoal  Titlb  to  Laitd  were  tri- 
able at  law  at  the  time  the  constitution  was  adopted,  and  either  party  i« 
therefore  entitled  to  a  jury  trial  thereof  under  the  provision  of  the  state 
constitution  declaring  that  the  right  of  trial  by  jury  shall  be  secured  to 
all,  and  remain  inviolate.     DonaJiue  v.  Mtister,  283. 

t.  Jury  Trial  in  Suits  to  Quiet  Title.  —  Under  the  provision  of  the  code 
authorizing  any  person  claiming  title  to  real  property  to  maintain  an 
action  against  an  adverse  claimant  thereof  to  determine  their  conflicting 
claims  of  title,  either  party  is  entitled  to  trial  by  jury,  if  the  answer 
avers  that  defendant  was  wrongfully  in  possession  and  was  ousted  by 
the  plaintiff  and  wrongfully  kept  out  of  possession.     Id. 

tk  Offer  of  Proof,  when  Improper.  —  When  objection  to  a  question  has 
been  sustained,  counsel  should  not  be  allowed  to  state  in  the  presence 
of  the  jury  what  he  can  or  proposes  to  prove  if  allowed  to  do  so,  and  it 
ia  reversible  error  for  the  court  to  refuse  to  instruct  the  jury  to  disre- 
gard such  offer  of  proof.     McDuffv.  Detroit  etc  Co.,  673. 

4.  Production  of  Evidence  —  Remkdt.  —  Where  a  motion  requiring  a  party 
to  produce  certain  books  and  papers  is  sustained,  the  party  is  not  bound 
to  disregard  the  order  of  the  trial  court,  suffer  for  the  disobedience,  and 
then  seek  redress  by  appeaL  An  objection  made  and  exception  reserved 
in  proper  time  is  all  that  is  required  to  be  done  to  present  the  question 
on  appeal.     Cleveland  etc  R'y  Go.  v.  Closser,  593. 

ft.  Special  Findings — Sufficiency  of.  —  Where  by  a  special  finding  the 
substance  of  the  issue  is  established,  it  is  suf&cient;  and  that  it  contains 
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mon  facts  than  plaintiff  U  required  to  prove  doae  not  vitiate  it,  provided 
mch  facta  are  connected  with  the  main  iaane,  support  it,  and  do  not 
establish  a  distinct  and  independent  cause  of  action.     Id. 

t.  Spboial  Findings  must  bb  Considkbbd  as  a  Wholb,  and  cannot  be  dis- 
sected  into  fragmentary  parts,  and  successfully  assailed  in  detail.  One 
part  must  be  considered  in  connection  with  other  connected  parts,  or 
parts  referring  to  the  same  transaction,  and  if,  taken  as  a  whole,  the  find- 
ings legitimately  support  the  judgment,  it  will  be  upheld.     Id. 

7.  Instbuotions  not  Appropriate  to  the  issue  as' tendered  and  accepted  arc 
properly  refused.     De  Votie  v.  McOtrr,  426. 

I.  SiNQLi  Instruction  nkbd  not  Contain  Wholb  Law  of  Casb.  —  The  en« 
tire  law  of  the  case  need  not  be  stated  in  a  single  instruction,  but  the 
law  as  applicable  to  particular  questions  or  to  particular  parts  of  the 
ease  may  be  properly  stated  in  separate  instructions;  and  if  there  is  no 
conflict  in  the  law  as  stated  in  different  instructions,  and  all  the  instruo* 
tions,  considered  as  a  series,  present  the  law  applicable  to  the  case  fully 
and  accurately,  it  is  sufficient.      Chicago  etc  B.  R.  Co.  v.  Hinea,  615. 

9.  CJONDUOT  OF  Court  and  Counsel.  —  When  a  judge  expresses  an  opin« 

ion  on  any  disputed  fact,  or  of  the  character  of  a  witness,  or  compli« 
ments  one  attorney  at  the  expense  of  another,  or  uses  language  which 
tends  to  bring  an  attorney  into  contempt  before  the  jury,  he  commits 
wror  for  which  the  verdict  and  judgment  will  be  set  aside.  MeDuff  v. 
Detroit  tic  Co.,  673. 

10.  If  a  party  has  filed  an  answer  in  bar,  he  cannot  afterwards  file  an  answer 
in  abatement  even  by  leave  of  the  court.      Waits  v.  Sweeney,  615. 

8e«  APFBAit  AKii  EsRoa;  Cbihinai.  Law,  7-9;  DBPoarriOiia;  Bvidbhob,  6; 
Nkqliqbncb,  4. 

TROVER. 

PLBADINa  —  ShSKIFT,    IN  AN   ACTION   AQAINST  HiM   FOR  THB  PoSSBSSION  OB 

CoNVBBSlON  OF  PROPERTY,  need  not  anticipate  the  source  of  the  plain> 
tiff's  title,  nor  allege  that  it  was  acquired  for  the  purpose  of  hindering, 
delaying,  or  defrauding  creditors.  Such  defense  is  admissible  onder  the 
denial  to  plaintiff's  title.     Maaon  ▼.  Vestal,  310. 

TRUSTS  AND  TRUSTEES. 

1.  Trustbb  may  Recover  in  Ejectment  Lands  Affectbd  by  the  Trust, 

even  as  against  the  cestui  que  trust.     Kirkpatrick  v.  Clark,  531. 

2.  Fraud.  —  If  a  Son  Induces  his  Mother  to  Convey  Pbopbrty  to  Him 

BY  Promising  that  he  will  hold  it  for  the  benefit  of,  and  will  convey 
it  to,  another  of  her  sons,  bat  intending  all  the  time  to  claim  the  whole 
of  it  for  himself,  equity  will  declare  him  to  be  a  mere  trustee  of  the  legal 
title  for  the  benefit  of  his  brother  to  whom  he  promised  to  oonvay  it. 
NordhoU  v.  NordhoU,  268. 
8m  Banks  and  Bameino,  2;  Executors  and  Administbatobs;  Infancy,  2| 
Statutb  of  Limitations,  S. 

ULTRA  VIRES. 
See  MuNioiPAL  Corporations,  l-S. 

USAGK 
L  Custom,  Effbct  of  Local  and  General.  —  When  •  enstom  is  general, 
•very  person  who  makes  a  contract  is  presumed  to  know  the  custom,  and 
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it  enters  into  the  contract  and  binds  him.  When,  however,  a  custom  is 
local,  a  person  who  resides  in  a  foreign  land,  and  has  never  been  to  the 
particular  locality  before,  is  not  bound,  unless  he  has  knowledge  of  the 
custom.  Horan  v.  Strac/ian,  471. 
2.  Custom,  Proof  of.  —  The  existence  of  a  custom  cannot  be  proved  by  the 
opinions  of  witnesses  that  it  ought  to  exist.  Itg  existence  must  be 
proved  aa  a  fact.     id. 

.  See  Shipfinq,  2,  3. 

USURY. 

1.  RioHT  TO  Recover  Mcney  Paid  as  Interest,  ahd  Mbasitrb  or  Re- 
covery. —  Interest  voluntarily  paid  upon  a  usurious  building  contract 
may  be  recovered  after  the  contract  has  been  executed;  in  the  absence  of 
a  statute  authorizing  such  recovery,  and  the  measure  of  recovery  is  the 
difference  between  the  debt  with  legal  interest  added,  and  with  the 
amount  of  payments  made,  computed  as  partial  payments  upon  the  debt 
Bexar  etc  Ass'n  v.  Robinson,  36. 

S.  SuBBooATioN,  Right  to,  cannot  Arise  from  Aorbembnt  Void  fob 
Usury.  —  There  is  no  basis  for  the  application  of  the  equitable  doctrine 
of  subrogation,  where  the  claim  to  such  subrogation  grows  out  of  an 
agreement  which  is  void  by  reason  of  usury.  Where,  therefore,  the 
owner  of  land,  to  secure  a  valid  loan,  conveys  it  to  another  by  a  deed 
absolute  in  form,  and  subsequently,  in  order  to  pay  off  this  loan,  borrows 
money  from  a  third  person  at  a  usurious  rate  of  interest,  and  procures 
the  former  grantee  to  convey  it  to  such  third  person  by  an  absolute  deed, 
such  conveyance  is  void,  and  the  latter  grantee  will  not  be  subrogated 
to  the  rights  of  the  former.     Trible  v.  Nichola^  190. 

VALUE. 
See  Evidence,  S. 

VARIANCE. 
See  Banes  and  Banking,  16;  Pleadino,  2. 

VENDOR  AND  PURCHASER. 

I.  Parol  Contractt  to  Convey  —  Witness  aoainst  Decedent.  — The  death 
of  the  vendor  in  a  parol  contract  to  convey  renders  the  vendee  incom- 
petent to  testify  aa  to  improvements  made  by  him  upon  the  land.  Em- 
mel  V.  Hayes,  769. 

8.  Aqreement  for  the  Sale  of  Land,  when  Binds  Vendee.  — An  agree- 
ment signed  by  both  vendor  and  vendee,  declaring  that  the  former 
agreed  to  sell  to  the  vendee  certain  property  for  a  price  designated, 
binds  the  latter  to  pay  such  price.     Preble  v,  Abraliama,  301. 

S.  Agreement  to  Sell  Land  —  Description  of  Premises,  when  Suffi- 
CIBNTLY  Certain,  —  An  agreement  for  the  sale  of  forty  acres  of  an 
eighty-acre  tract  at  Big^s  is  sufficiently  certain  to  support  a  decree  for 
specific  performance,  when  aided  by  evidence  showing  that  the  vendors 
owned  an  eighty-acre  tract  at  Biggs,  that  Mrs.  B.  wished  to  buy  the 
western  half  of  such  tract,  and  that  the  vendee  agreed  that  if  the  ven- 
dors would  sell  such  west  half  to  her,  he  would  buy  the  other  half,  and 
thereupon  the  agreement  in  question  was  executed  by  the  parties.    Id. 

i.  Agreement  to  Sell  Real  Estate  need  not  Desoribb  the  Subject- 
MA-rrER  thereof  with  Such  Certainty  that  it  can  be  ascertained  by 
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ttM  writing  alone,  or  by  reference  to  some  other  writing.  The  trae  mle 
ia,  that  the  sitaatioa  of  the  parties  and  the  snrroanding  oircamstancea 
when  the  contract  was  made  can  be  shown  by  parol  evidence,  so  that 
the  court  may  be  placed  in  the  position  of  the  parties  themselves,  and 
if  then  the  subject-matter  is  identified,  and  the  terms  appear  reasonably 
certain,  it  is  enough.  Id. 
S.  ExECUTORT  Contract  for  Salb  of  Lako  — Bescissioit  —  Right  ov 
Vkndbb.  — The  right  of  a  vendor  to  rescind,  who  has  conveyed  land  by  a 
deed  on  its  face  'reserving  a  lien  for  the  purchase-money,  does  not  exist 
antil  the  vendee  is  in  default  of  payment  under  the  contract;  and  prior 
to  such  time  one  to  whom  the  vendee  has  conveyed  is  entitled  to  all 
the  rights  of  his  vendor,  which  cannot  l)e  affected  by  any  transaction 
between  the  original  vendor  and  his  vendee  after  the  latter  has  parted 
with  his  interest  in  the  land.     Huffman  v.  Mulkey,  71. 

IL   BXBCUTOBT   CONTBACr    FOR    SaLB    OF    LaND— RbSCISSION  —  BuBDIH  OF 

Proof.  —  Under  an  executory  contract  for  the  sale  of  land,  the  right  of 
the  vendor  to  rescind  does  not  exist  until  the  vendee  is  in  default  in 
payment  of  the  purchase-money;  and  the  burden  of  proof  is  on  the  ven- 
dor to  show  the  fact  giving  a  right  to  rescind,  in  a  contest  with  a  third 
person  claiming  to  be  a  purchaser  from  the  vendee  before  default.     Id. 

7.   COMTBACTt  TO  CoiTVBT,  TlUE  AS  ESSENOB  OF — SPECIFIC  PbRFORICANCB.  — 

Where  one  holding  the  equity  of  redemption  to  certain  land  procures 
another  to  furnish  money  to  redeem,  and  deeds  the  premises  to  him, 
obtaining  from  him  in  return  an  agreement  to  sell  and  convey  the  land  to 
a  third  party  upon  the  tender  by  the  latter  of  a  certain  sum  at  any  time 
prior  to  a  certain  date,  and  unless  such  tender  is  made  on  or  before  such 
date  the  agreement  is  to  become  absolutely  null  and  void,  time  is  of 
the  essence  of  the  agreement,  and  unless  the  tender  is  made  according  to 
its  terms,  and  before  the  date  mentioned  therein,  such  third  party  ac> 
quires  no  equitable  title  in  the  land.  Sowks  v.  Hall,  101. 
%,  Time  is  of  the  Essbncb  of  a  Contract  for  the  Sale  of  Land,  when  it 
declares  that  the  vendor  will  convey  at  any  time  within  sixty  days 
from  the  date  of  the  contract,  on  the  payment  of  the  balance  of  the  pnr> 
chase  price,  and  that  snoh  price  shall  be  paid  within  snch  time,  other> 
wise  "  the  agreement  to  be  null  and  void."  The  tender  of  the  balance 
of  the  purchase  price  after  the  time  designated  will  not  entitle  the  ven> 
dee  to  specific  performance  of  the  contract.     Martin  v.  Morgan,  240. 

9.  Of  the  Rescission  of  a  Contract  of  Sai<b  for  the  failure  of  the  purchaser 

to  pay  the  balance  of  the  purchase  price,  he  is  entitled  to  recover  of  the 
vendor  all  the  moneys  paid  by  him  on  account  of  the  purchase,  less  snch 
actual  damages  as  may  have  been  sustained  by  the  vendor  from  the  ven- 
dee's breach  of  contract,  but  such  damages  cannot  be  recouped  in  an 
action  in  which  they  are  not  pleaded.    Drew  v.  Pedlar,  257. 

10.  CoMTBAcr  fob  Salb  of  Land  —  Rbscission.  —  Where  the  vendor  ander 
a  contract  for  the  sale  of  land  has  received  part  of  the  purchase-money 
from  the  vendee,  who  has  taken  possession  under  the  contract,  the  ven- 
dor cannot  rescind  without  notice  to  the  vendee  of  his  intenticMi  to  do  so. 
Phillipa  V.  Hemdon,  69. 

11.  CONTRAOT      FOB     SaLB     OF   LaND  —  WaIVER     OF   RlQHT   OT  RbBOIBSIOIT. 

—  Where  a  vendor  under  an  executory  contract  for  the  sale  of  laud  haa 
received  payments  from  the  vendee  after  default  in  failing  to  pay  the  pur- 
ohase-moiMy  notea  at  maturity,  he  thereby  waives  his  right  of 
Id. 
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12.  Brkach  of  Contract  to  Convet  Land  —  MsASintB  ot  Damages.  — 
Where  a  vendor,  ander  a  contract  to  convey  land,  has  voluntarily  con* 
veyed  it  to  an  innocent  third  person  before  the  expiration  of  the  coq> 
tract,  the  measure  of  damages  against  the  vendor  and  in  favor  of  the 
vendee  under  the  contract  upon  payment  of  the  purchase  price  is  the 
value  of  the  land  at  the  time  it  was  conveyed  to  such  third  person.     Id. 

18.  Liquidated  Dahaqbs  on  Failure  to  Couplets  PaRCHASs.  —  A  con- 
tract  for  a  sale,  stipulating  that  in  the  event  of  the  vendee's  failure  to 
pay  the  balance  of  the  purchase  price,  the  amount  paid  by  him  shall  be 
regarded  as  liquidated  damages  for  his  breach  of  the  contract,  and  re- 
tained  by  the  vendor,  is  void  in  so  far  as  it  undertakes  to  fix  such  dam- 
ages, and  the  vendee  may  therefore  recover  the  amount  paid  by  him, 
less  the  actual  damages  resulting  from  bis  non-compliance  with  his  con* 
tract.     Drew  v.  Pedlar,  257. 

14.  Damages  Caused  by  a  Breach  of  an  Agreement  to  Purchase  Real 
Propebtt  are,  by  the  code  of  California,  deemed  to  be  the  excess,  if 
any,  of  the  amount  which  would  have  become  due  to  the  seller  under 
the  contract  over  the  value  of  the  property  to  him;  and  an  agreement 
stipulating  that  a  different  sum  shall  be  considered  aa  liquidated  d^un- 
ages  for  such  breach  is  void.     Id. 

15.  Demand,  when  Unnbckssart. —  If  a  Vendor  Elects  to  treat  a  contract 
to  purchase  property  of  him  as  rescinded  for  the  failure  of  the  vendee  to 
pay  the  balance  of  the  purchase  price,  it  becomes  his  duty  to  refund  all 
money  received  under  the  contract  in  excess  of  the  damages  arising 
from  its  breach,  and  no  demand  need  precede  a  suit  by  the  vendee  to 
recover  such  money.    Id. 

16.  Vendor's  Lien  is  not  the  Result  op  Ant  Agreement  oh  Intention  of 
the  vendor  and  vendee,  but  is  simply  an  equity  raised  by  the  courts  for 
the  benefit  of  the  former.     Avery  v.  Clark,  272. 

17.  Vendor's  Lien  is  Lost  bt  Taking  a  Mortgage  to  secure  the  payment 
of  the  purchase  price,  in  the  absence  of  an  express  agreement  that  the 
vendor  shall  not  thereby  lose  his  right  to  resort  to  bis  vendor's  lien.    Id. 

18.  Vendor's  Lien  is  not  Assignable.     Id. 

19.  Vendor's  Lien  and  MoRTaAGB  for  Purchase- monbt.  — Wben  a  vendor 
parts  with  title,  and  takes  a  mortgage  to  secure  the  payment  of  the  pur- 
chase-money, in  which  is  inserted  a  statement  that  it  is  given  "in  park 
payment  of  the  purchase-money  of  the  within  secured  property,"  these 
words  do  not  preserve  the  pre-existing  vendor's  lien  nor  extend  the  lien 
of  the  mortgage  by  relation  back  to  the  date  of  the  oontraot  of  sale.    Idm 

Vk  Vendor's  Lien  Expires  when  Debt  la  Barred.  — The  lien  of  a  ven« 
doF  of  land  reserved  in  the  face  of  ^e  deed  expires  when  the  debt  is 
barred  by  the  statute  of  limitations.     Chase  v.  Cartrighit  207. 
See  Fraudulent  CoNVETAiKna,  2-d. 

VENUK 
See  Contempt,  ^ 

VERDICT. 
See  Pleading,  8l 

WAIVEBL 
See  Carrikhs,  84;  Ihsurancb,  1,  10,  11;  Saubs,  4}  Vrhimr  aks   Pus. 

CHASER,    H. 
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WARRANTY. 
See  Insuramcb,  5-7. 

WATERCOURSES. 

1.  Tbot  ow  NATioABiLrrT  OF  RivBR.  —  The  test  of  the  narlgability  of  a  rirer 

IB  its  use  as  a  navigable  stream,  or  its  capability  of  being  osed  as  saoh. 
St.  Louis  eic  Ry  Co.  v.  Ramsey,  195. 

2.  Riparian  Owner  on  Naviqable  Rivkb  Takes  to  Hioh-watsb  Mark 

ONLT.  -^  A  riparian  owner  on  a  navigable  stream  who  derives  his  title 
from  the  government  of  the  United  States  takes  to  high-water  mark 
only,  and  not  to  the  middle  of  the  stream.     Id. 

t.  High-water  Mark,  how  Determined.  —  The  line  of  high-water  mark  of 
a  stream  is  to  be  found  by  examining  the  bed  and  banks,  and  ascertain- 
ing where  the  presence  and  action  of  water  are  so  common  and  asnal, 
and  so  long  continued  in  all  ordinary  years,  as  to  mark  upon  the  soil  of 
the  bed  a  character  distinct  from  that  of  the  banks,  in  respect  to  vegeta- 
tion, as  well  as  in  respect  to  the  nature  of  the  soil  itself.     Id. 

4.  ACXJRBTION  AND  ALLUVION,  DEFINITIONS  OF.  — Accretion  is  the  increase  of 
real  estate  by  the  addition  of  portions  of  soil  by  gradual  deposition 
throngh  the  operation  of  natural  causes  to  that  already  in  the  posses- 
sion .of  the  owner.  Alluvion  is  the  term  applied  to  the  deposit  itself, 
while  accretion  denotes  the  act.     Id. 

6.  Gravel  Bar  in  Navigable  River  is  not  Alluvion  when.  —  A  gravel 
bar  in  the  bed  of  a  navigable  river,  over  which  steamboats  can  peiss  in 
ordinary  high  water,  and  on  which  no  trees  or  soil  grow,  is  not  allaviou 
added  to  the  land  of  the  riparian  owner.     Id. 

See  Actions,  1;  Eminsnt  Domain,  1;  Injunotions,  1;  Mills  aho  Mxli«- 

DAMS. 

WIDOWS. 
See  Dower;  Homestbaix 

WILLS. 

1.  HUSBAITB  AKD   WiFE  —  ANTENUPTIAL   CONTRACT,    WHEN   HOT   TESTASfBU- 

tary.  —  An  antenuptial  contract  by  which  the  intended  husband  binds 
himself  and  executors  that  for  and  in  consideration  of  the  marriage  to 
be  solemnized,  his  executors  upon  his  death  shall  pay  to  his  prospective 
wife  a  certain  sum,  to  be  her  full  and  distributive  share  in  his  estate,  and 
she  binds  herself  to  abide  by  the  terms  of  the  contract,  is  an  atmolute 
and  irrevocable  contract,  equally  binding  upon  both  husband  and  wife, 
barring  her  claim  for  dower,  and  enforceable  by  her  against  her  husband's 
executor.     Hwjuley  v.  Lamer,  487. 

2.  Contract,  when  not  Testamentary  in  Character.  —A  contract  does 

not  take  on  a  testamentary  character  because  its  performance  is  post- 
poned until  after  the  death  of  the  maker  and  devolves  upon  his  represent- 
atives.    Id. 

8.  Contract  to  Make  a  Will  may  be  Enforcxd,  and  if  not  performed, 
a  recovery  may  be  had  for  its  violation.     Id. 

4.  As  TO  THE  Intbrbst  OF  A  Prbtbriuttbd  Hbir,  his  ancestor  must  be  re- 
garded as  dying  intestate.     Smith  v.  Olmstead,  336. 

6.  Pretbrmittbd  Heir.  —  A  Power  of  Salb  in  a  Will,  and  a  sale 
made  thereunder,  though  confirmed  by  a  court,  do  not  affect  the  share 
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«f  a  preterraifeled  heir,  when  the  uio  was  nol  made  to  pay  deoedeat'a 
debts,  nor  ehargea  aeeming  in  the  eonrse  of  adminiatratioo.  This  role 
ii  not  abrogated  by  a  statate  doelaring  that  when  an  aathority  is  given 
In  a  will  to  sell  property  the  ezeoator  may  sell  any  property  of  the  estate 
withoat  an  order  of  the  oonrt»  bat  that  no  title  passes  nntil  the  aale  is 
eonfirmed  by  the  court,     id. 

t,  RxjiM  rw  Shbllbt's  Oabm  ix>ks  hot  Applt  whkrb  it  naeqaivoeally  i^ 
pears  tiiai  ihe  persons  who  are  to  take  are  not  to  take  as  heirs  of  the 
grantee  or  devisee.     Bamhart  v.  Eamhari,  652. 

/.  Shsllkt's  Cash.  —  A  devise  of  property  to  B.  for  and  dnring  tiie  term  of 
his  natural  life,  and  at  his  death  to  the  persons  who  would  hftTo  inherited 
the  same  if  B.  had  owned  the  same  in  fee-simple  at  the  tfane  of  his  death, 
bnt  declaring  that  there  shall  vest  in  E.  a  life  estate,  and  notfiing  nioc% 
does  not  vest  the  fee  in  K,  bat  givea  him  a  life  estate  only.  Id. 
las  Doweb;  Bxbootobs  ahd  ADHnnsTBAVOBS;  HouanAi^  %-^ 

WITNESSES. 
L  AROHTmrr  mat  Testift  as  to  Timb  nr  Which  BTTiLDnro  oouu>  Ba  B^i* 

Buiii*  without  dangerous  haste.     Chamberlain  v.  DnnUyp,  807. 

1.  OnKiOM  AS  EvTDEKOB.  —  In  an  action  to  recover  damages  from  a  rail- 
road company  for  injury  to  property  from  passing  trains,  an  inquiry 
of  a  witness  as  "to  what  amount,  if  any,  is  your  property  depre- 
ciated in  market  value  by  reason  of  the  construction  and  operation  of 
defendant's  railroad,  taking  into  consideraticHi  the  physical  distorbancea 
to  said  property  only,  if  any,  such  as  noise,  smoke,  noxioua  vapors,  and 
vibrations,  and  excluding  from  your  consideration  all  damages  and  in- 
oonvenience  sustained  in  common  with  the  community  at  large,"  is  ob- 
jectionable, as  uallmg  for  an  opinion  upon  a  matter  involving  a  mixed 
question  of  law  and  fact.     Oaineaville  etc.  Ry  Co.  v.  Hall,  42. 

t.  Neougbnoe  —  iNjnRY  TO  Child  from  Unlocked  Turk-tablb.  —  In 
an  action  against  a  railway  company  for  negligently  causing  the  death 
of  a  child  in  leaving  its  turn-table  unfastened,  expert  medical  testi- 
mony that  the  child  was  frail  and  weak,  and  that  he  died  from  the  in- 
jury received  at  the  turn-table,  is  admissible  on  the  issue  as  to  his  health 
and  physical  condition  at  the  time  of  the  injury;  but  such  testimony  as 
to  "  whether  or  not,  if  the  child  had  been  a  healthy  child,  it  would  have 
survived  the  injury"  is  inadmissible  under  sooh  issue,  tkoaeo  Ify  db 
Nov.  Co.  V.  Hedrkk,  169. 

4  EviDBNCB  —  Declarations  of  Agent. — A  witness  who  has  testified  to  cer- 
tain declarations  made  by  au  agent  during  the  term  of  his  agency  cannot 
be  permitted,  on  eross-examination,  to  testify  to  contrary  declarations 
made  by  sneh  agent  after  the  expiration  of  his  ageney.  Cvaknum  v, 
Sornen,  92. 

6.  Witness  —  Prior. — Evidence  that  a  witness,  long  prior  to  the  trial,  made 
statements  consistent  with  his  testimony  is  not  admissible  when  he  has 
been  impeached  by  evidence  of  his  bad  reputation,  to  rebut  tiie  e£Eiaot  of 
such  impeaching  evidence,     ifaaon  v.  Veatal,  310. 

Bm  ArtRMi.  AND  Bbbob,  11;  Lakdlobd  avd  Tbkabi;  il  VanioB  abb 

POBOHABBB,  1. 

AM.  at.  kbt..  vok  zzn.  -M 


Library  Use  Only 


UC  SOUTHERN  REGIONAL  LIBRARY  FACILITY 


A     001  190  678     1 


«VWi 


